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1515.  Whether  a  Particular  Place  of  Business  is  a  Bank. 
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1519.  Whether  a  Dwelling  House  is  **  Near"  a  Particular  Place. 

1520.  What  Fixtures  are  Removable. 

1521.  Whether  Particular  Property  is  Partnership  or  Individual  Property. 

1522.  Extent  of  Water  Privilege  set  oflf  In  Partition. 

1523.  Continuance  In  Business. 

1524.  Tlie  Question  of  Sanity. 

1525.  Whether  a  Particular  Game  is  a  Game  of  Chance. 
1520.  Name  —  Idem  Sonans. 

§  1507.  Questions  of  Fact.  —  Matters  of  description,  charac- 
ter or  quality  are  closely  allied  to  matters  of  identity.  They  are 
always  questions  of  fact  for  a  jury.  Instances  of  these  will  be 
given  in  the  present  chapter;  several  others  will  be  given  in  the 
chapter  relating  to  crimes.  * 

§  1508.  Eminent  Domain :  Whether  a  Use  is  a  Public  Use.  — 

Under  American  constitutions,  which  provide  that  private  prop- 
erty shall  not  be  taken  for  public  use  without  just  compensation, 
where  the  question  relates  to  the  validity  of  a  statute  authorizing 


*  Post,  §2157,  2159.  et  seq. 
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the  condemnation  of  private  property  for  a  particular  purpose, 
the  question  whether  the  use  prescribed  in  the  statute  is  a  public 
use,  is,  as  between  the  judicial  and  legislative  branches  of  the  gov- 
ernment, a  judicial  question}  But,  so  far  as  the  writer  is 
aware,  this  question  has  never  been  hehl  a  question  of  fact  for 
the  jury;  since,  so  to  hold  would  present  the  anomaly,  of 
allowing  juries  to  overrule  acts  of  the  legislature.  Under  the 
])resent  constitution  of  Missouri,*  the  question  whether  the  use 
for  which  private  property  is  sought  to  be  condemned  is  a 
public  use,  so  as  to  authorize  its  condemnation,  is  a  qnestiqn.forl* 
the  touH^  any  legislative  declaration  to  the  jcgatra^y  flot^ifll-^' ' 
ijtanding.^  Prior  to  this  constitution^JLpi'.qvisioiff^it.waV  held  that 
the  legislative  declaration  thit.the  ji^^^&s  a  public  use,  was  con- 
clusive;* and  it  is  said  that," -if  the  legislature  has  declared  the 
use  or  purpose  to  be  a  public  one,  its  judgment  will  be  re- 
spected by  the  courts,  unless  the  use  be  palpably  private.*  The 
court  will  decide  this  question,  under  the  Missouri  constitution, 
without  the  aid  of  a  jury.* 

§  1509.  Eminent  Domain :  Whether  an  Appropriation  hy 
the  State  was  for  Permanent  or  Temporary  Use.  —  In  Penn- 
sylvania the  right  of  the  State  to  take  and  appropriate  lands 
required  in  the  construction  and  operation  of  such  public  improve- 
ments as  canals,  is  well  settled ;  but  there  is  a  recognized 
distinction  between  appropriations  which  are  required  for  perman- 
ent use  and  occupation,  and  those  needed  for  temporary  pur- 
poses only.  As  to  the  latter,  the  title  of  the  owner,  is  not 
divested,  for  his  enjoyment  is  only  temporarily  interrupted ;  as  to 
the  former,  the  title  acquired  by  the  commonwealth  is  an  abso- 
lute estate  in  perpetuity.^    Where  it  becomes  a  question,  in  an 

*  Concord  Railroad  v.  Greely,  17  N.  •  Savannah  v.  Hancock,  tMfiva, 

H.  47.  '  Pennsylvania  &c.  R.  Co.  r.  Billings. 

«  Const.  Mo.,  art.  IT.,  §  20.  94  Pa.  St.  40,  44 ;  Com.  r.  McAllister.  2 

*  Savannah  r.  Hancock,  91  Mo.  54.  Watts  (Pa.)  190;  Haldeman  v.  Railroad 

*  County  Courts.  Griswold,  68  Mo.  Co.,  60  Pa.  St.  425;  Craig  c.  Mayoi  of 
175;  Dickey  r.  Tcnnisou,  27  Mo.  373.  Allegheny,  63  Pa.  St.  477;  Robinson  v. 

*  Dill.  Mun.  Corp.  (3rd  ed.),  §  GOO;  West  Pa.  R.  Co.,  72  Pa.  St.  310. 
Mills  Em.  Dom.,  §  10. 
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action  of  ejectment^  whether  the  commonwealth  acquired  title  to 
property  which  is  appropriated,  for  temporary  purposes  or  for 
permanent  use  and  occupancy,  it  is  a  question  of  fact  exclusively 
for  the  jury} 

§  1510.  Utility  of  a  Public  Highway.  —  In  what  are  called 
"highway  cases,"  that  is,  proceedings  to  open  a  highway,  the 
question  whether  the  proposed  highway  is  of  public  utility  is  a 
question  of  fact  for  the  jury.^ 


•  -   •  •  •  *  ••  • 


*  ••**  •/J:!li5ll.:Wl|eaer  a  Place  is  a  •'Public  Place,"  within  the 

*•  •     •    *  •  •  •  •*«  •« 

Meaning \>f*^.^At|it^.»-rf  It. h|LS^  been  held,  under  a  statute  pro- 
viding for  posting  notice's  of* sale  f)|ir  taxation  of  the  lands  of  non- 
residents, which  requires  sucli  liotices  to  be  posted  in  some 
**  public  place "  in  the  town,  that  the  question  whether  a 
particular  place  is  to  be  considered  a  public  place,  within  the 
meaning  of  such  a  statute,  is  a  question  partly  of  fact  and  partly 
of  law.  The  nature  and  situation  of  the  places  and  the  cases  to 
which  they  are  applied  are  matters  of  fact,  to  be  settled  by  a 
jury.  But  when  these  are  settled,  whether  the  place  is  to  be 
considered  a  public  place  within  the  intent  of  the  statute  is  purely 
a  question  of  law;  '  and  the  like  doctrine  was  applied  in  the  case 
of  a  statute  providing  for  the  posting  of  notices  of  the  sale  of  an 
equity  of  redejmption  in  land,  which  required  such  notices  to  be 
posted  up  at  *'  two  of  the  most  public  places  in  the  town  in  which 
the  property  is  situated."  * 

§  1512.  Whether  a  Person  Undertakingr  to  Transport  Goods 
is  a  Common  or  Private  Carrier.  —  What  constitutes  a  common 
carrier  is  said  to  be  a  question  of  law.  Whether  a  party  comes 
within  that  definition,  is  a  qupsdon  of  fact  for  a  jury.*  It  has 
been  held  proper,  in  a  doubt  ul  case,  to  leave  it  to  the  jury 
to   decide,  under  proper  definitions,  what  constitutes  in  law  a 

»  PeDDsylvania  &c.   R.  Co.  v.  BU-  *  Russell  v.  Dyer,  40  N.  H.  173,  187. 

lings,  94  Pa.  St.  40.  »  PeimewHl  v.  CuUen,  6  Harr.  (Del.) 

s  Kyle  V.  Miller,  108  Ind.  90.  288,  241.    Compare  McHenry  9.  Rail- 

s  Tidd  V.  Smith,  8  N.  H.  178.  road  Co  ,  4  Harr.  (Del.)  448. 
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common  carrier,  and  what  constitutes  one  who  undertakes  to 
carry  goods  for  hire,  a  private  carrier  merely,  —  whether  a  de- 
fendant, sued  for  a  loss  of  goods,  was  a  conimon  or  a  private 
carrier.^ 

§  1513*  Whether  a  Stream  Navigrable  for  Logs.  —  Whether 
a  stream  is  navigable  for  logs  has  been  held  a  question  for  a  jury? 

$  1514.  The  uses  to  which  Demised  Premises  are  put.  — 

Where  premises  were  demised  upon  a  condition  that  no  intoxi- 
cating liquors  should  be  sold  thereon,  an  unauthorized  sale  by  a 
third  person  upon  the  premises,  where  the  lessee  is  chargeable 
with  no  fault  or  negligence,  will  not  work  a  forfeiture  of  the 
term,  and  the  question  of  the  lessee's  knowledge  of  such  sales, 
and  of  his  negligence  or  diligence  in  relation  thereto,  is  wholly 
one  of  fact  for  the  jury? 

§  1515.  Whether  a  Particular  Place  of  Business  is  a  Bank.  — 

Whether  a  place  of  business  in  a  city  called  the  Bank  of  the 
Metropolis,  and  having  that  name  over  the  door,  the  same  being 
a  place  where  notes  are  discounted  and  accounts  are  kept  with 
depositors,  is  a  bank,  is  what  is  frequently  termed  a  mixed  ques- 
tion of  law  and  fact.  What  is  a  bank  is  said  to  be  a  question  of 
law,  but  the  sufficiency  of  the  evidence  to  prove  that  the  par- 
ticular place  is  a  bank,  \q  for  the  jury.  It  is  therefore  held 
error  for  the  court  to  instruct  them  that  it  was  a  bank,  for  this 
included  a  decision  upon  the  truth  of  the  evidence.* 

1516.     Whether  a  Wharf  in  a  City  is  a  Puhlio  Wharf.  — 

Whether  a  wharf  in  the  city  of  Baltimore  was  a  public  wharf  or 
not,  has  been  held  a  question  of  factf  which  the  court  cannot 
assume  as  established,  although  the  testimony,  if  credited,  might 
seem  clearly  to  establish  it.*  It  has  been  held  in  Connecticut, 
after  an  extended  discussion  of  the  subject,  that  the  mere  fact 

>  Haynier.  Baylor,  18  Tex.  498, 607.  *  Way   v,  Butterworth,  106   Mass. 

*  Haines  v,  Welch,  14  Ore.  319.  76. 

»  Collins    Man.    Co.   v.  Marcy,  26  *  Brown  v.  EUicott,  2Md.  75,  81. 

Conn.  242. 
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that  the  owner  of  a  landing  in  a  highway  has  erected  a  wharf 
thereon,  at  a  point  of  contact  between  the  highway  and  navigable 
water,  does  not,  ipso/acfOj  make  the  wharf  a  public  wharf,  so  as 
to  exclude  his  proprietary  interest;  but  that,  «*  although  a  public 
landing  at  the  locus  in  quo  may  have  existed  prima  faciei  at  the 
time  the  plaintiflp's  ancestor  erected  the  wharf,  still,  whether  it 
was  needed  for  the  purpose,  so  that  the  wharf  could  not  become 
the  property  of  the  plaintiff,  would  depend  upon  circumstances, 
and  is  a  question  of  fact  to  be  determined  by  the  jury."  More 
generally  stated,  the  ruling  was  that,  where  a  highway  is  laid  out 
to  navigable  water  and  there  terminates,  the  terminus  may  pre- 
sumably be  regarded  as  a  public  landing  incidental  to  the  high- 
way. But  where  a  highway,  running  from  place  to  place,  is  laid 
along  the  shore  of  a  navigable  stream,  and  in  immediate  contact 
with  it  for  a  considerable  distance,  the  reason  for  the  presump- 
tion does  not  exist.  The  question  in  such  a  case  depends  on  the 
circumstances,  and  is  one  of  fact  for  the  jury.* 

§  1517.  Whether  '<  Flashboards  "  are  part  of  a  Mill-dam.  — 

In  an  action  against  the  owner  of  a  mill-dam  for  the  flowage  of 
the  plaintiflp's  meadow,  it  has  been  held  a  question  for  the  jury  ^ 
whether  ^^Jtashboards**  upon  the  defendant's  dam  were  or  wer'e 
not  a  part  of  the  dam,  or  an  appurtenance  to  it;  and  that  the  court 
ought  to  instruct  the  jury  that,  if  they  should  find  them  .to  be  a 
part  of  the  dam,  then  the  defendants  could  not  be  sued  for  main- 
taining them,  in  the  condition  in  which  they  were  when  pur- 
chased, without  previous  notice  that  they  had  no  right  to  use 
them.  But  if  they  found  them  to  be  no  part  of  the  dam,  and 
only  placed  upon  it  for  occasional  use,  as  the  state  of  the 
water  might  make  them  convenient  or  necessary,  then  the  raising 
of  the  water  by  means  of  them  to  a  greater  height  than  the 
defendants  had  a  lawful  right  to  raise  it,  to  the  injury  of  the 
plaintiff,  would  render  the  defendants  liable  without  any  such 
notice,  although  they  originally  purchased  the  dam  with  flash- 
boards  upon  it.* 

1  Burrows  v.  Gallop,  32  Conn.  493,  *  Noyes  v.  Stillman,  24  Conn.   15, 

501.  27. 
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§  1518.  What  is  an   *•  Appurtenance  "  to  a  Steamboat. — 

So,  under  a  former  statute  of  Missouri,  known  as  the  *'Boat 
and  Vessel  Act/'  the  question,  what  was  and  what  was  not 
an  appurtenance  of  a  steamboat,  was  regarded  as  a  question 
offacl^  to  be  established  by  evidence,  and  a  fit  subject  of  inquiry 
by  a  jury;  since  the  statute  nowhere  defined  what  was  meant  by 
the  term.  It  must  therefore  be  referred  to  the  intention  of  the 
defendant  (the  owner)  and  the  general  understanding  of  the  com- 
munity who  are  conversant  with  the  business  of  steamboating.^ 

§  1519.  Whether  a  Dwelling: House  is  "near"  a  Particular 
Place.  —  A  statute  of  New  York^  provides  that  '*  if  any  passen- 
ger shall  refuse  to  pay  his  fare,  it  shall  be*  lawful  for  the  conduc- 
tor *  *  *  to  put  him  and  his  baggage  out  of  the  cars,  using  no 
unnecessary  force,  at  any  usual  stopping  place,  or  near  any  dwell- 
ing house,  as  the  conductor  shall  elect  on  stopping  the  train."  In 
an  action  fordamages  for  puttingoff  a  passenger  in  violation  of  this 
statute,  the  plaintiff  testified  that  there  was  no  house  or  crossing 
near  the  place  where  he  was  put  off,  and  the  conductor  testified 
that  there  was  a  farm  house  25  rods  from  the  crossing  and  30  rods 
from  the  train,  which  testimony  was  corroborated  by  other  tes- 
timony. The  court  submitted  the  question  to  the  jury  upon 
proper  instructions,  whether  there  was  a  dwelling  house  near  the 
place  where  the  plaintiff  was  put  off,  within  the  meaning  of  the 
statute.  This  ruling  was  affirmed  in  General  Term,  —  the  court 
saying:  **  We  can  hardly  say,  as  matter  of  law,  that  a  dwelling 
house  twenty-five  or  thirty  rods  distant,  upon  another  highway, 
is,  within  the  contemplation  of  the  statute,  a  near  dwelling  house 
in  a  dark  night,  its  vicinity  being  unknown  to  the  passenger."' 

§  1520.  What  Fixtures  are  Removable.  — The  question  as 
to  whether  a  given  article  is  removable  by  a  tenant,  as  a  fixture, 
has  been  held  a  question  for  the  jury ^  under  proper  instructions.* 

1  Amis  V.  Steamboat  Louisa,  9  Mo.  *  Loomls  p.  Jewett,  35  Hun  (N.  Y.), 

629,  632.  313. 

*  New  York  Laws  laSO,  cliap.  140,  <  Ambs  r.  Hill,  13  Mo.  App.  686, 

§35. 
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The  question  whether  the  removal  can  be  made  so  as  to  leave  the 
freehold  in  as  good  a  condition  as  before,  is  also  a  question  for 
the  jury.^ 

§  1521.  Whether  Particular  Property  is  Partnership  or  In- 
dividual Property. —  The  question  whether,  under  proceedings 
in  insolvency  instituted  by  a  surviving  partner,  money  found 
upon  the  person  of  a  deceased  partner  and  mingled  with  other 
money  which  is  admitted  to  be  his  own,  is  partnership  property 
or  private  property,  is  a  queniion  of  fact ^  which,  if  a  dispute 
arises  in  reference  to  it,  must  be  submitted  to  the  jury.* 

§  1522.  Extent  of  Water  Privilegre  set  off  in  Partition. — 

The  report  of  commissioners  in  a  proceeding  for  a  partition 
contained  the  following  clause,  descriptive  of  a  portion  of  the 
estate  set  off  to  one  of  the  parties:  **  Also  a  water  privilege  now 
occupied  by  the  saw-mill  called  Franklin."  In  an  action  by  the 
proprietor  of  another  mill,  against  the  proprietor  of  the  mill  called 
Franklin,  to  recover  damages  for  diversion  of  a  portion  of  the 
water  from  the  plaintiff's  mill  and  obstructing  his  race,  it  was 
held  that  the  extent  of  the  water  privilege  granted  by  the  words 
quoted  was  a  question  of  fact  for  the  jury.' 

§  1523.  Continuance  in  Business.  — Where  a  servant  agrees 
to  work  for  a  master  at  an  advanced  rate  for  the  second  year  if 
the  master  continues  in  business,  the  question  whether  tie  docs 
continue  in  business  is,  in  an  action  for  the  servant's  wages,  a 
question  for  the  junj.^ 

§  1524.  The  Question  of  Sanity.  —  "  The  question  of  sanity," 
said  Mellen,  C.  J.,  *'  depends  on  a  multitude  of  circumstances, 
various  and  minute,  peculiar  and  contradictory,  and  where  light5« 
and  shades  are  sometimes  almost  lost  in  each  other.     Besides,  it 

1  Arabs  r.  Hill,   10  Mo.  App.  108.  •  Munroe    v.    Gates,    42    Me.  178 

See  Tay.  Land.  &  T.,  §  650;  EweU  on      181. 
Fixtures,  passim.  *  CoUett  v.  Smith,  143  Mass.  473. 

*  Dugin     V,     Coolidge,    3     AUen 
(Mass.),  555. 
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is,  perhaps,  almost  impossible  for  a  judge  to  draw  any  certain 
divisional  line,  and  present  it  beforehand  for  the  regulation  of 
the  jury.  The  line  of  separation  between  the  powers  and  prov- 
inces of  court  and  jury,  in  the  decision  of  such  cases,  we  appre- 
hend, it  is  also  equally  difficult  to  draw;  and  in  those  cases,  cited 
by  counsel  for  the  appellant,  from  the  celebrated  speeches  of 
Erskine,  to  show  the  various  manners  in  which  insanity  displays 
itself  and  operates  on  the  powers  of  the  mind,  it  appears  that 
the  subjects  of  investigation  were  then  before  the  jury  for  de- 
cision." The  court  accordingly  held  that  the  trial  court  com- 
mitted no  error,  on  the  trial  of  an  issue  of  devisavit  vel  norij  in 
refusing  to  give  the  following  instruction,  requested  by  the  ob- 
jector: **That  if  an  illusion  was  fixed  upon  the  mind  of  the 
testator  as  a  reality,  for  months  before  and  up  to  the  time  of 
executing  the  will,  and  his  conduct  was  at  any  time  influenced 
by  such  illusion,  he  was  not  of  sane  mind.  That  if  the  testator 
was  under  the  continued  delusion  for  months  previous  to  the 
time  of  the  execution  of  the  will,  and  during  that  time,  that  he 
believed  an  illusion  of  the  imagination  to  be  a  reality,  he  was 
not  of  sane  mind.  That  if  he  really,  for  months  before  and  up 
to  the  time  of  executing  the  will,  believed  that  he  was  repeatedly 
visited  by  a  superhuman  being,  whom  he  saw,  felt,  heard  and 
conversed  with,  as  some  of  the  testimony  tended  to  show,  then 
he  was  not  of  sane  mind."  But,  instead  of  giving  this,  the  judge 
instructed  the  jury  that  the  law,  upon  the  facts  assumed  by  the 
counsel  for  the  objector,  had  laid  down  no  certain  rules,  and 
prescribed  no  deductions  necessary  to  be  made  from  them  ;  but 
that  these  facts,  if  proved,  together  with  the  testimony  in  the 
case,  must  be  left  to  their  sound  discretion,  as  a  matter  of  evi- 
dence, from  which  to  determine  the  issue  before  them."  It  was 
held  by  the  whole  court  that  in  these  rulings  there  was  no  error. 
The  court  summed  up  its  conclusions  in  the  language  of  Starkie :  ^ 
**  The  question  of  sanity  is  so  peculiarly  a  question  of  fact  for 
the  decision  of  a  jury,  that  a  will  of  real  estate  cannot  be  set 
aside  in  equity,  without  being  first  tried  at  law  on  an  issue  of 

*  3  Stark.  Ev.  1707. 
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devisavit  vel  non/^  ^  In  Kentucky  there  is  a  decision  which 
seems  to  be  quite  out  of  line  with  authority.  It  was  an  appeal 
to  the  circuit  court,  from  a  decision  of  the  probate  court  rejecting 
a  will.  A  trial  by  jury  had  taken  place  in  the  circuit  court,  re- 
sulting in  a  finding  in  favor  of  the  will,  on  which  finding  a 
judgment  had  been  rendered,  from  which  the  heirs  had  appealed. 
In  the  opinion  of  the  Court  of  Appeals  the  following  language 
was  used  by  Stites,  J. :"  In  all  cases  involving  the  capacity  of 
a  person  to  make  a  Avill,  the  inquiry  is,  was  such  person,  at  the 
time  of  making  and  publishing  the  paper  offered  as  his  will,  of 
sound  and  disposing  mind?  The  degree  of  capacity  necessary 
to  make  a  valid  w^ill  must  be  determined  by  the  courts  of  the 
country;  and,  in  ascertaining  whether  such  capacity  exists,  they 
are  to  be  governed,  necessarily,  by  rules  of  evidence  applicable 
to  such  cases,  and  deemed  authoritative,  because  founded  upon 
reasonand  experience,  and  so  recognized  by  enlightened  jurists." 
This  conclusion  seems  to  be  founded  upon  the  following  pro- 
vision of  a  Kentucky  statute,  applicable  to  such  cases:  **The 
Circuit  Court  and  Court  of  Appeals  shall  try  both  law  and  fact, 
but  the  Court  of  Appeals  shall  not  hear  or  adjudge  any  matter 
of  fact  pertaining  thereto,  other  than  such  as  may  be  certified 
from  the  circuit  court.'*  The  court  therefore  proceeded  to  ex- 
amine the  facts,  and,  being  of  opinion  thereon  that  the  verdict 
of  the  jury  was  right,  affirmed  the  judgment  without  considering 
the  correctness  of  the  instructions.^  The  reporter  cites  in  a  foot- 
note a  manuscript  opinion  in  the  matter  of  Hooten's  will,  de- 
livered by  the  same  court  in  1857,  where  the  court  decided  such 
a  contest  upon  the  merits,  irrespective  of  the  verdict  of  the  jury 
and  the  instructions  of  the  circuit  court. 

§  1525.  Whether  a  Particular  Game  is  a  Game  of 
Chance.  — It  seems  to  be  a  question  of  fact  for  a  jury  whether 
a  particular  game,  —  as  for  instance,  the  game  called  rondeau^ 
is  a  game  of  chance,  within  the  meaning  of  a  criminal  statute 
against  gaming.' 


3 


*  Ware  v.  Ware,  8  Me.  42,  4G,  60.  ^  Glascock  v.  State,  10  Mo.  508. 

*  Overton  v,  Overton,  18  B.  Mon.  61. 


Tit.  7,  Ch.  LI.]       descriition:  quality.  1115 

§  1526.  Name  —  Idem  Sonaus.  —  Where  there  is  a  (jues- 
tion  whether  two  names  differently  spelled,  or  two  different 
spellings  of  the  same  name,  are  idem  sonansy  it  is  said  to  be 
governed  by  the  following  rule :  If  two  names,  spelled  differ- 
ently, necessarily  sound  alike,  the  court  may,  as  matter  of  law, 
pronounce  them  to  be  idem  sonaus;  but  if  they  do  not  necessa- 
rily sound  alike,  the  question  whether  they  are  idem  sonans  is  a 
question  of  fact  for  the  jury.^  Thus,  it  has  been  said  that,  as  a 
matter  of  law,  Darius  and  Trius  are  idem  sonansj  Coleridge,  J., 
sajnng:  **  If  the  question  had  been  left  to  the  jury,  there  can 
be  no  doubt  that  a  Dorsetshire  jury  would  have  found  that 
Darius  and  Trius  were  the  same  name."^  On  the  other  hand, 
in  a  criminal  case,  where  a  witness  testified  that  his  name  was 
spelled  Malay  or  Maley  and  that  he  was  called  Maley,  but  never 
Mealy, — the  court  left  it  to  the  jury  to  say  whether  the  name 
proved  was  idem  sonans  with  the  one  in  the  indictment,  and  it 
was  held  that  this  ruling  was  right.*  In  another  case  the  court 
submitted  to  the  jury  the  question  whether  the  name  Celestia 
and  Celeste  were  usually  and  ordinarily  pronounced  alike,  and 
it  was  held  proper.* 

1  Com.  V.Warren,  U3  Mass.  566;  *  Com.     v.     Donovan,     13     AUen 

R^.  V.  Davis,  4  New  Sess.  Cas.  611;  (Mass.),  671. 

ff  c.  5  Cox  C.  C.  237;  2  Den.  C.  C.  ^  Com.  v,  Warren,  143  Mass.  668. 

233.  See  also  Com.  v.  Jennings,  121  Mass. 

*  Reg.  17.  Davis,  supra*  47. 


1116  ^    PROVINCE  OF  COURT  AND  JURY.     [2  Thomp.  Tr,^ 


CHAPTER    LIL 


REASONABLENESS. 


Article    I,  —  Reasonable  Time. 
Article  II.  —  Reasonable  Things. 


Article  I. —  Reasonable  Time. 

Section 

1530.  General  Observations. 

1531.  Meaning  of  the  Words  «*  Reasonable  Time." 

1532.  As  a  Question  of  Interpretation:  Meaning  of  Words  which  Imply  Im- 

mediate Action. 

1533.  Reasonable  Time  for  Performing  a  Contract :  The  General  Rule  Stated. 

1534.  For  Delivery  of  Goods  by  Common  Carrier. 

1535.  Other  Illustrations. 

1536.  For  Making  Payments. 

1537.  "  Unreasonable  and  Vexatious  Delay  of  Payment." 

1538.  Parol  Evidence  Admissible  on  the  Question. 

1539.  For  Making  a  Tender:  A  Question  of  Law. 

1540.  Rule  where  the  Tender  is  to  be  Made  at  a  Certain  Place. 

1541.  For  the  Rescission  or  Disaffirmance  of  a  Contract  obtained  by  Fraud. 

1542.  For  the  Rescission  of  a  Contract  of  Sale  for  a  Breach  of  Warranty. 

1543.  For  the  Disaffirmance  after  Coming  of  Age  of  Contracts  made  during 

Infancy. 
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§  1530.  General  Observations. -^ — In  one  jurisdiction  it  is 
said:  "Where  the  facts  are  clearly  established,  or  are  undis- 
puted, or  admitted^  reasonable  time  is  a  question  of  law.  But 
where,  what  is  a  reasonable  time  depends  upon  certain  other  con- 
troverted points,  or  where  the  motives  of  the  parties  enter  into 
the  question,  the  whole  is  necessarily  to  be  submitted  to  a  jury, 
before  any  judgment  can  be  formed  whether  the  time  was  or  was 
not  reasonable."  ^  In  another  jurisdiction  the  question  has  been 
thus  discussed:  **  It  is  a  familiar  rule,  that  all  questions  of  law 
are  to  be  determined  by  the  court,  and  that  questions  of  fact  are 
within  the  exclusive  province  of  the  jury.  Ordinarily,  there  is 
but  little  diflSculty  in  ascertaining  what  questions  are  for  the 
court,  and  what  for  the  jury ;  but  there  are  cases  in  which  it  is 
somewhat  difficult  to  determine  whether  the  conclusion  is  one  of 
fact  or  of  law.  This  difficulty  frequently  arises  when  the  inquiry 
is  as  to  questions  of  reasonable  time,  reasonable  cause,  due  dili- 
gence, probable  cause,  and  others  of  like  character.  Abstractly, 
these  are  questions  of  law,  just  as  the  terms  larceny,  robbery, 
and  assault  and  battery  are;  for  *  it  is  a  question  of  legal  judg- 
ment and  discretion,  to  pronounce  whether  the  facts,  as  found 
by  a  jury,  do  or  do  not  satisfy  the  legal  expression.'  But  the 
latter  terms,  and  others  of  the  same  class,  are  absolutely  defined 

»  HiU  V.  Hobart,  16  Me.   1G4,  168,  opinion  by  Shepley,  J. 
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and  determined  in  the  law  by  general  rules  applicable  to  all 
cases ;  so  that,  upon  the  finding  by  the  jury  of  the  specific  facts 
in  each  particular  case,  the  law  draws  the  conclusion  that  they 
do  or  do  not  constitute  the  particular  offense  charged.  In  all 
such  cases,  therefore,  it  is  for  the  court  to  determine  as  a  ques- 
tion of  law,  the  sufficiency  or  insufficiency  of  the  facts  to  consti- 
tute the  offense ;  so,  in  some  cases,  the  law  determines  what 
shall  or  shall  not  be  reasonable  time  or  cause,  and  the  like.  As, 
in  the  case  of  a  bill  of  exchange,  where  the  law  requires  notice 
of  dishonor  to  be  given  within  a  reasonable  time,  if  it  appears  on 
the  facts  proved  in  evidence,  that  the  case  is  one  falling  within  a 
rule  by  which  the  law  itself  prescribes,  and  defines  what  shall  be 
considered  to  be  reasonable  time,  the  question  is  a  mere  question 
of  law ;  for  the  law  itself,  from  the  mere  res  gestce^  makes  the  in- 
ference that  the  time  was  reasonable.  But  in  other  instances 
questions  of  this  character  depend  on  such  an  infinite  variety  of 
circumstances  that,  by  reason  of  the  impracticability  of  prescrib- 
ing any  general  rule  applicable  to  the  facts  of  each  particular 
case,  the  inference  in  law  follows  the  inference  in  fact;  and  in 
such  cases  the  time  will  be  reasonable,  or  the  cause  probable  in 
point  of  law,  according  as  the  one  or  the  other  is  reasonable  or 
probable  in  point  of  fact.  *  Hence  it  follows  that  the  test  for 
deciding  whether  such  general  inference  as  to  reasonable  time, 
probable  cause,  etc.,  be  one  of  law  or  fact,  is  this:  if  the  court 
in  the  particular  case  can  draw  the  conclusion  by  the  application 
of  any  legal  rules  or  principles,  the  conclusion  is  a  legal  oni*. 
But  if,  on  the  other  hand,  the  circumstances  be  so  numerous  and 
complicated  as  to  exclude  the  application  of  any  general  princi- 
ple or  definite  rule  of  law,  the  further  inference  is  necessarily 
one  of  mere  fact,  to  be  made  by  the  jury.  In  other  words,  the 
rules  of  ordinary  practice  and  convenience,  become  the  legal 
measure  and  standard  of  right.*  "  ^  "The  law,"  says  Mr. 
Starkie,  "cannot  prescribe  in  general  what  shall  be  reasonable 
time  by  any  defined  combination  of  facts,  so  much  does  the  ques- 
tion depend  upon  the  situation  of  the  parties  and  the  minute  and 

'  Cochran  r.  Toher,  11  Minn.  385,  389,  opinion  by  McMman,  J.;  citing  1 
Stark.  £v.  514,  516,  517. 
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peculiar  circumstances  incident  to  each  case.  If  a  man  has  a 
right,  by  contract  or  otherwise,  to  cut  and  take  crops  from  the 
land  of  another,  the  law,  it  is  obvious,  can  lay  down  no  rule  as 
to  the  precise  time  when  they  shall  be  cut  and  removed;  all  that 
can  be  done  is  to  direct  or  imply  that  this  shall  be  done  in  a  rea- 
sonable and  convenient  time ;  and  this  must  obviou^?ly  depend 
upon  the  state  of  the  weather,  and  other  circumstances  which 
cannot,  from  their  nature,  form  the  basis  of  any  legal  rule  or 
definition."  ^  "  The  term  reaisonable  time,"  said  Currey,  C.  J., 
**  is  a  technical  and  legal  expression  which,  in  the  abstract,  in- 
volves matter  of  law  as  well  as  matter  of  fact.  Whenever  any 
rule  or  principle  of  law  applies  to  the  special  facts  proved  in 
evidence  and  determines  their  legal  quality,  its  application  is 
matter  of  law.  But  whenever  the  special  facts  and  circumstances 
are  such  that  the  court  cannot,  by  the  aid  of  any  legal  rule  or 
principle,  decide  upon  the  legal  quality  of  the  facts,  it  is  neces- 
sary that  the  jury  should  draw  the  inference  in  fact,  with  refer- 
ence to  the  ordinary  course  and  practice  of  dealing  and  the 
general  principles  of  morality  and  utility.  Where  the  law  it- 
self prescribes  what  shall  be  considered  to  be  reasonable  time  in 
respect  to  a  given  subject,  the  subject  is  one  of  law,  and  the 
duty  of  the  jury  is  confined  to  finding  the  simple  facts.  Where, 
on  the  other  hand,  the  law  does  not,  by  the  operation  of  any 
principle  or  established  rule,  decide  upon  the  legal  quality  of  the 
simple  facts  or  res  geatce^  it  is  for  the  jury  to  draw  the  general 
inference  of  reasonable  or  unreasonable  [time]  in  point  of  fact. 
In  such  cases  the  legal  conclusion  follows  the  inf ef ence  of  facts ; 
in  other  words,  the  question  as  to  reasonable  time,  etc.,  is  one  of 
fact;  and  the  time  is  reasonable  or  unreasonable  in  point  of  law, 
according  to  the  finding  of  the  jury  in  point  of  fact."  * 

§  1531.  Meaning  of  the  Words  <•  Reasonable  Time." — The 
words  reasonable  time  would  seem  to  be  so  easily  understood  as 
not  to  be  capable  of  being  made  plainer  by  attempts  at  defini- 
tion.    The  same  may  be  said  of  the  words  *'  reasonable  doubt;  " 

I  Stark.  £v.  (9th  Am.  ed.)  7G9.  >  Luckhart  9.  Ogden,  30  Cal.  548,568. 
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and  yet,  as  hereafter  seen,^  there  are  hundreds  of  cases,  many  of 
them  conflicting  and  some  of  them  fantastic  in  their  absurdity, 
which  undertake  to  prescribe  in  what  manner  the  judge  shall,  in 
charging  the  jury  in  a  criminal  trial,  define  the  words  reasonable 
doubt.  If  it  is  proper  to  attempt  any  definition  of  the  words 
reasonable  time,  that  given  by  Chief  Baron  Pollock  may  be  sug- 
gested, namely,  that ''  a  reasonable  time  means,  as  soon  as  cir- 
cumstances will  permit."  ^ 

§  1532.  As  a  Question  of  Interpretation  — Meaning  of 
Words  wbicli  imply  Immediate  Action. — This  question  fre- 
quently arises  in  interpreting  the  meaning  of  words  in  written 
instruments  which  ordinarily  imply  immediate  action.  Thus,  in 
an  old  case  it  was  ruled  by  Lord  Hard  wick  that  the  word  '*  tw*- 
mediately  "  is  not  to  be  interpreted  in  a  sense  which  excludes  all 
intermediate  time  and  action.^  In  another  old  case  it  was  said: 
**  Though  the  word  immediately,  in  strictness,  excludes  all 
mesne  time,  yet  to  make  good  the  deeds  and  evidence  of  parties, 
it  shall  be  construed  such  convenient  time  as  is  reasonably 
requisite  for  doing  the  thing."  *  Where,  in  another  case,  the  gov- 
erning statute  required  the  judge  before  whom  a, cause  should  be 
tried  to  give  the  plaintiff  a  certificate  **  immediately  afterwards ^^'* 
where  the  action  was  brought  to  try  a  right,*  it  was  held  that 
"  immediately  afterwards  "  did  not  mean  the  very  instant  after- 
wards, but  that  it  meant  within  such  reasonable  time  as  would 
exclude  the  danger  of  intervening  facts  operating  upon  the  mind 
of  the  judge,  so  as  to  disturb  the  impression  made  upon  it  by  the 
evidence  in  the  cause.*  In  a  case  involving  the  interpretation  of 
a  coroner's  inquest  on  a  dead  body,  which,  after  reciting  the  ac- 
cident, proceeded  to  state,  "  of  which  shock,"  etc.,  *' the  de- 
ceased instantly  died,"  — it  was  said  by  Lord  Denman,  C.  J.,  in 
giving  the  opinion  of  the  Court  of  Queen's  Bench,  that  the  word 

1  Post,  §  24G3,  et  seq,  *  Pybus  v.  Mitford,  2  Leon.  77. 

*  Goodwyn  v,  Cheveley,  4  Hurl.  &  *  Stat.  3  &  4  Vlct.,  chap.  24. 

N.  G31,  C33.  *  Thompson  v.  Gibson,  8  Mees.  & 

»  Rex    V,    Francis,    Cases     Temp.  W.  281. 
Hardw.  (Lee)  114. 
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instantly  was  not  equivalent  to  •*  then."  "  '  Then,'  *  adtunCy^ '' 
said  the  learned  judge,  **  means  the  very  time  at  which  the  other 
event  happened ;  it  therefore  involves  the  same  day ;  and  such  io 
the  known  sense  of  the  term  in  pleading.  But  of  '  instantly ' 
the  more  natural  and  usual  sense  is,  instantly  after;  we  do  not 
know  what  the  pleader  may  mean  by  that  allegation ;  possibly  . 
five  minutes  or  an  hour,  some  time  on  the  succeeding  day,  or 
even  a  longer  time.  By  the  course  of  precedents  such  words  as 
instanter  and  incontinenter  do  not  dispense  with  a  direct  allega- 
tion of  time:  we  repeatedly  find  them  associated  with  it."  *  In 
a  statute  giving  two  justices  of  the  peace  power  to  hear  and  de- 
termine causes  of  common  assault,  and  providing  that,  when  they 
should  dismiss  the  complaint,  they  should  ^* forthwith  make  out 
a  certificate  under  their  hands,  stating  the  fact  of  such  dismissal," 
and  **  deliver  such  certificate  to  the  party  against  whom  the  com- 
plaint was  preferred,"  and  providing  that  the  person  receiving 
such  certificate  should  not  be  prosecuted  again  for  the  same 
offense,  civilly  or  criminally,  —  the  meaning  of  the  word  *'  forth- 
with "  has  been  held  to  be,  so  soon  that  the  facts  connected  with 
the  question  are  still  fresh  in  the  minds  of  the  justices;  and  that 
a  certificate  granted  several  months  after  the  dismissal  is  not 
granted  "forthwith,"  so  as  to  bar  a  subsequent  common-law 
prosecution.'  Where  a  statute  requires  a  thing  to  be  done 
**ybr^/iwi7A,"  it  is  the  duty  of.  the  judge  to  expound  to  the  jury 
the  meaning  of  the  word  forthwith ;  but  it  has  been  held  that  ho 
may  leave  it  to  them  to  say,  whether,  under  the  circumstances, 
the  thing  had  or  had  not  been  done  within  a  reasonable  time,  and 
therefore  according  to  a  reasonable  construction  of  the  word 
"forthwith."^  It  has  been  held  that  a  contract  by  a  manu- 
facturer to  furnish  certain  specified  goods  "  as  soon  as  possible y^* 
means  within  a  reasonable  time,  regard  being  had  to  the  manu- 
facturer's ability  to  produce  them,  and  to  orders  which  he  may 
have  on  hand ;  and  that  it  does  not  mean  as  soon  as  the  goods 

^  Beg.  V.  Brownlow,  11  Ad.  &  £1.  clause  in  a  policy  of  insurance  respect- 

119,  127.  ing  notice  of  loss,  ante,  §  1296. 

'  Reg.  V.  Robinson,  12  Ad  &  El.  672.  ^  Teunant    v.  BeU,  9  Ad.    &    EL 

See  for  the  meaning  of  this  word  in  a  (n.  s.)  684. 

71 


1122  PROVINCE  OF  COURT  AND  JURY.     [2  Thomp.  Tr. 

can  be  furnished  by  any  possibility,  laying  aside  all  other  orders 
which  the  promissor  might  have.^  Where  a  contract  —  as  for 
instance  to  deliver  goods  —  is  by  its  terms  to  be  performed  «*  on 
or  about  ^^  a  date  named,  it  is  interpreted  to  mean  that  it  must 
be  performed  within  a  reasonable  time  after  such  date ;  and  what 
is  a  reasonable  time  in  such  a  case,  is  a  question  of  fact  for  the 
jury  under  all  the  circumstances.^ 

§  1533.  Reasonable  Time  for  Performing  a  Contract: 
The  General  Rule  Stated. — Where  no  time  is  specified  in  the 
contract,  within  which  it  is  to  be  performed,  as,  in  the  case  of  a 
sale  of  goods,  within  which  delivery  is  to  be  made, — the  law  an* 
nexes  to  it  the  condition  that  it  is  to  be  performed  within  a  rea- 
sonable time,  and  what  will  be  a  reasonable  time  is  a  qutsiionfor 
the  jUi^y^  regard  being  had  to  all  the  circumstances  of  the  case,* 
though  it  is  conceded  in  some  cases  that  the  question  may  be  ruled 
as  a  question  of  law.^  Where  the  parties  have,  by  correspond- 
ence, extended  the  time  within  which  an  existing  contract  is  to 
be  performed,  without  mentioning  the  time,  it  has  been  held  that 
the  law  will  annex  to  the  agreement  the  implication  that  it  is  to 
be  performed  within  a  reasonable  time,  and  that  what  is  a  rea- 
sonable time  will  be,  under  the  circumstances,  a  question  of  law 
for  the  court.* 

§  1534.  For  Pelivery  of  Goods  by  a  Common  Carrier.  — 

Thus,  a  common  carrier  who  receives  goods  and  begins  the 
transit  is,  in  the  absence  of  a  special  agreement,  bound  to  deliver 
them  within  a  reasonable  time.     What  is  a  reasonable  time  ispr- 

1  Atwood  r.  Emery,  1  Com.  Bench  2  H.  Bl.  665;  Wilder  v,  Spragae,  60 
^N.  8.),  no.  Me.  354;  Murrell  r.  Whiting,  32  Ala. 

2  Kipp  V,  Wiles,  3  Sandf.  (S.  C.)  •  65,  66;  Steagall  v.  McKeUar,  20  Tex. 
(N.  Y.)  685,  688.     Compare    Ellis  ».  265. 

Thompson,  3  Mees.  &  W.  446.  ^  HiU  v.  Hobart,  16  Me.  168.    See 

*  Cocker  v.    Franklin   &c.    Co.,  8  also    Atwood  v,    Clark,    2  Me.  249; 

Sumn.  (U.  8  )  630;  Ellis  r.  Thompson,  Kingsley  r.  WaUis,  14  Me.  67;  Howe 

8  Mees.  &  W.445;  Evans  r.  Hardeman,  v.  Huntington,  16  Me.  350. 
16  Tex.  480;    Green  v.  Haines,  1  Hilt.  •  Luckhart  v.   Ogden,   30  Cal.  648, 

(N.  Y.)   264;  Hays  v    Hays,  10  Rich.  669. 
L.  (S.  C.)  419;  Mailman  v,  D'Eguino, 
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dinarily  a  question  of  fact  for  the  jury;  and  the  usual  course  of 
delivery  is,  in  most  cases,  prima  fade  evidence  of  what  is  a  rea- 
sonable time.*  V 

§1535.  Other  niustratlons. — It  has  been    so  held  where 
work  is  done  under  a  contract,  the  specifications  of  which  are 
departed  from  by  direction  of  the  party  for  whom  the  work  is 
done.     Such  departure   excuses   performance   within   the  time 
limited  by  the  contract,  and  the  obligation  thereafter  is  to  com- 
plete the  work  within  a  reasonable  time.'     It  is  so  ruled  where 
the  question  is  whether  an  action  for  the  breach  of  a  contract 
which  fixes  no   time  of  performance,  is  barred  by  limitation; 
.since,  until  the  lapse  of  the  reasonable  time  which  the  law  im- 
plies for  performance  in  such  a  case,  there  is  no  breach  of  the 
contract  such  as  will  entitle  the   obligee  to  maintain  an  action 
thereon,  and  such  as  will  put  the  statute  of  limitations  in  motion.^ 
It  was  so  held  where  the  time  related  to  the  ddivery  of  certain 
corn,  which  the  defendant  had  sold  to  the  plaintiff,  and  the  evi- 
dence was  that  the  plaintiff  was  to  call  and  get  the  corn  within 
two   or  three  weeks  after  the  contract,  although  no  particular 
time  was  specified.*    In  another  case  the  plaintiff  sold  to  the  de- 
fendant three  thousand  bushels  of  wheat,  to  be  delivered  at  the 
defendant's   mill.     It  was   understood  by  the  parties  that  the 
wheat  had  to  be  transported  by  a  team  a  distance  of  twelve  miles. 
It  was  held  that  the  plaintiff  was  not  required  to  deliver  or  offer 
to  deliver  the  whole  amount  in  one  lot  at  one  time,  —  such  mode 


1  Schwab  V,  Union  Line,  13  Mo. 
App.  150,  162.  As  to  what  obstruc- 
tions will  excuse  delay,  and  conse- 
quent! j  constitute  circumstances  to  be 
considered  by  the  jury  upon  the  ques- 
tion of  reasonable  time,  sec  Railroad 
Co.  «?.  Taylor,  36  L.  J  (C.  P.)  210; 
Railroad  Co.  r.  Burrows,  56  Mich.  6; 
Kailroad  Co.  v.  Bums,  60  lU.  284. 
That  the  carrier  cannot  set  up  an  ex- 
traordinary influx  of  business  beyond 
its  carrylnj?  capacity  as  an  excuse  for 
a  delay   beyond  the  usual  time,   see 


Tucker  V.  Pacific  K.  Co.,  50  Mo.  886; 
Faulkner  v.  South  Pacific  Railroad,  61 
Mo.  311.  That  the  sudden  and  wrong- 
ful refusal  of  its  employes  to  work 
will  not  excuse  a  railway  company  in 
fnlllnii:  to  deliver  in  the  usual  time, 
see  Read  r.  St.  Louis  &c.  R.  Co.,  60 
Mo.  199. 

.  2  Green  v,  Haines,  1  HUt.   (N.  Y.) 
254. 

«  Evans  v.  Hardeman,  15  Tex.  480. 

4  SteagaUv.  McKeUar,20  Tex.  265. 
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of  delivery  not  having  been  in  the  minds  of  the  parties,  and  not 
being  reasonably  practicable,  in  view  of  the  character  and  situ- 
ation of  the  property ;  and,  the  vendee  having  brought  an  action 
for  a  breach  of  the  contract,  it  was  held  that,  whether  a  reason- 
able time  for  a  delivery  had  elapsed  was  a  question  for  the  jury  ,^ 
It  has  been  so  held  in  the  case  of  a  «a/e,  where  the  contract  is 
silent  as  to  the  time  of  payment;  in  which  case  the  law  annexes 
to  it  the  condition  that  payment  is  to  be  made  within  a  reason- 
able time.*  So,  where  a  cx)ntract  is  to  be  performed  upon  the 
happening  of  an  event  which  the  obligor  undertakes  to  bring 
about,  the  rule  seems  to  be  that  he  must  bring  the  event  about 
within  a  reasonable  time  or  he  will  be  liable  for  non-perform- 
ance, and  that  what  is  a  reasonable  time  is  a  question  for  a  jury. 
Thus,  a  party  accepted  an  order  for  the  payment  of  a  sum  of 
money  *•  when  he  sold  certain  wharf  logs.'*  Three  years  after 
this  acceptance,  an  action  was  brought  upon  it,  and  the  acceptor 
was  permitted  to  show  his  inability  to  effect  a  sale  of  the  logs, 
notwithstanding  he  had  used  all  the  common  and  ordinary  means 
of  so  doing.  It  was  held  that,  whether  there  had  been  an  un- 
reasonable delay  in  effecting  the  sale  was  properly  submitted  to 
the  jury.-'  So,  where  a  charter  party  provided  for  two  voyages 
from  Mobile,  one  to  Toulouse  and  the  other  to  some  Atlantic 
port  in  France,  secured  to  the  owners  of  the  vessel  the  right  to 
send  her,  after  the  termination  of  the  first  voyage,  '*  to  any  other 
port  in  Europe  to  load  for  any  port  of  the  United  States,  pro- 
ceeding from  such  port  to  Mobile  to  commence  the  second  voy- 
age," —  it  was  held  a  question  for  the  jury  whether  an  offer  to 
perform  the  second  voyage  was  made  within  a  rejisonable  time 
after  the  termination  of  the  first,  and  this,  notwitstanding  the 
written  evidence  in  the  case,  consisting  of  the  correspondence 

1  Roberts  v,  Mazeppa  Mill  Co.,  30  of  reasonable  time  generally,  see  Eliis 

Minn.  413;    Coclcer    v.  Franlclin  &c.  v.  Tliompson,  3  Mees.  &  W.  445. 

Man.  Co.,  3   Sumner   (U.    S.),  530;  >  Hays o.  Hays,  10 Rich.  Law  (S.  C.)^ 

Coates  V,  Sangston,  5  Md.  121.    Sc6  419. 

also  Cochran  o.  Toher,  14  Minn.  385,  *  Wilder  v,   Spragne,  50  Me.   354. 

Derosiao.  Winona  &c.  R.  Co.,  18  Minn.  Compare  Doe  v,  Ulph,  66  £ng.  C.  L. 

133;  Pinuey  o.  First  Division  &c.  R.  208;  d.  c.  13  Q.  B.  204. 
Co..  lU  Minn.  251.    Upon  the  question 
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bad  between  the  parties  showing  the  dates  at  w^ich  the  vessel 
touched  at  her  several  ports.* 

§  1536.  For  making:  Payment.  — The  question  what  is  a  rea- 
sonable time  within  which  to  pay  a  debt,  under  an  agreement 
allowing  a  reasonable  time,  is  a  quest  ion  for  the  court  J^ 

§  1537.  ^<  Unreasonable  and  Vexatious  Delay  of  Payment." — 

A  statute  of  Illinois  provides  that  certain  demands  shall  bear  in- 
terest where  there  has  been,  *^  an  unreasonable  and  vexatious 
delay  of  payment."  It  is  held  that  something  more  than  mere 
delay  of  payment  is  necessary  to  bring  a  case  within  the  opera- 
tion of  this  statute,^  and  that  whether  the  delay  has  been  unrea- 
sonable and  vexatious  is  a  question  of  fact  for  the  jury  imder  the*^ 
circumstances.* 

§    1538.  Parol  Evidence  admissible  on  the  .Question. —  In 

determining  this  question,  parol  evidence  of  the  conversations  of 
the  parties  may  be  admitted,  since  this  evidence  may  tend  to 
show  what  the  parties  themselves  thought  would  be  a  reasonable 
time  for  performing  it.*  In  cases  of  bailment^  where  the  contract 
is  indefinite  as  to  the  time  of  its  continuance,  the  bailee  has  not  the 
arbitrary  and  exclusive  right  to  determine  at  What  time  it  shall 
terminate.  If  the  bailment  is  for  any  expressly  declared  pur- 
pose, it  terminates  whenever  that  purpose  is  accomplished.  If 
the  time  be  not  fixed  by  agreement,  or  by  the  nature  of  the  ob- 
ject to  be  accomplished,  then  the  bailee  must  return  the  prop- 
erty whenever  called  upon,  after  a  reasonable  time;  and  what 
time  is  reasonable  must  be  determined  by  the  circumstances  of 
each  particular  case.*  Accordingly,  it  is  held  that  if  the  writ- 
ten contract  does  not,  in  its  terms,  specify  the  time  of  its  con- 

1  Marrell  o.   Whiting,   32  Ala.  55,  111.    205;     Aldrich    v.     Dunham,  Id, 

65.  •  404. 

*  Bottumr.  Moore,  13  Daly  (N.Y.^,  *  Kennedy  r.    Gibbs,   15    111.  406; 
464;  anu^  §  1220,  1221.  Davis  v.   Kenaga,  51  111.  170. 

*  Samis  V.  Clark,   13  lU.  454;  Hitt  <  Cocker    v,    Franklin    &c.    Co.,  t 
T.  Allen,  Id.  592 ;  Clement  v.  McConnell,  Sumn.  (U.  S.)   530. 

11  in  154;   McCormick   to.  Elston,  16  ^  See  2  Pars.  Contr.  128,  129. 
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tinuance,  parol  evidence  becomes  necessary,  in  order  to  enable 
the  jury  to  determine  what  length  of  time  is  reasonable  under 
the  circumstances.^ 


§  1539.  For  making  a  Tender :  A  Qaestion  of  Liaw. — Contrary 
to  the  preceding  holdings,  the  rule  is  that  what  is  a  reasonable  time 
within  which  to  make  a  tender  is  also  a  question  of  law.^  "  It 
is  not,"  said  Parke,  B.,  *'  to  be  left  to  a  jury,  to  be  determined 
as  a  question  of  practical  convenience  or  reasonableness  in  each 
case  ;  but  the  law  appears  to  have  fixed  the  rule,  and  it  is  this: 
that  a  party,  who  is,  by  contract,  to  pay  money,  or  to  do  a 
thing  transitory,  to  another,  anywhere,  on  a  certain  day,  has  the 
whole  of  the  day,  and  if  on  one  of  several  days,  the  whole  of  the 
days,  for  the  performance  of  his  part  of  the  contract;  and  until 
the  whole  day,  or  the  whole  of  the  last  day,  has  expired,  no  ac- 
tion will  lie  against  him  for  the  breach  of  such  contract.  In 
such  a  case,  the  party  bound  must  find  the  other,  at  his  peril,* 
and  within  the  time  limited,  if  the  other  be  within  the  four  seas ; 
and  he  must  do  all  that,  without  the  concurrence  of  the  other,  he 
can  do,  to  make  the  payment,  or  perform  the  act,  and  that  at  a 
convenient  time  before  midnight,  such  time  varying  according  to 
the  quantum  of  the  payment,  or  nature  of  the  act  lo  be  done. 
Therefore,  if  he  is  to  pay  a  sum  of  money,  he  must  tender  it  a 
sufficient  time  before  midnight  for  the  party  to  whom  the  tender 
is  made,  to  receive  and  count;  or  if  he  is  to  deliver  goods,  he 
must  tender  them  so  as  to  allow  a  sufficient  time  for  examina- 
tion and  receipt.  This  done,  he  has,  so  far  as  he  could,  paid  or 
delivered  within  the  time;  and  it  is  by  the  fault  of  the  other 
only,  that  the  payment  or  delivery  is  not  complete."  * 

^  Cobbt?.  Wallace,  6  Coldw.  (Tenn.)  within  a  reasonable  time,  although  the 

639,  545.  jury  had,  by  a  special  verdict,  found 

>  Startup  V,  MacDonald,  6  Man.  &  thjit     the     time   was    unreasonable. 

G.  693,  where  It  was  ruled  in  the  Ex-  Lord  Denman,  C.  J.,  dissented, 
chequer  Chamber  (reversing  the  court  '  Kidwelly  ».  Brand,  Plowd.  71. 

of  common  pleas),  that  a  tender  of  *  Startup  v,  MacDonald,  6  Man.  & 

goods  by  a  vendor  made  at  half  past  G.  693,  624, 
eight  o* clock  in  the  evening  was  made 
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§  1540.  Rule  where  the  Tender  is  to  he  made  at  a  Certain 
Place.  — **  But,"  continued  Baron  Parke,  "  where  the  thing  to 
be  done  is  to  be  performed  at  a  certain  place ^  on  or  before  a  cer- 
tain day,  to  another  party  to  a  contract,  there  the  tender  must  be 
to  the  other  party  at  that  place;  and,  as  the*  attendance  of  the 
other  is  necessary  at  that  place  to  complete  the  act,  there  the  law, 
though  it  requires  that  other  to  be  present,  is  not  so  unreasonable 
as  to  require  him  to  be  present  for  the  whole  day,  where  the 
thing  is  to  be  done  on  one  day,  or  for  the  whole  series  of  days, 
where  it  is  to  be  done  on  or  before  a  day  certain;  and,  therefore, 
it  fixes  a  particular  part  of  the  day  for  his  presence  ;  and  it  is 
enough  if  he  be  at  the  place  at  such  a  convenient  time  before 
sunset  on  the  last  day,  as  that  the  act  may  be  completed  by  day- 
light; and  if  the  party  bound  tender  to  the  party  there,  if  pre- 
sent, or,  if  absent,  be  ready  at  the  place  to  perform  the  act 
within  a  convenient  time  before  the  sunset  for  its  completion,  it 
is  sufficient;  and  if  the  tender  be  made  to  the  other  party  at  the 
place  at  any  time  of  the  day,  the  contract  is  performed;  and 
though  the  law  gives  the  uttermost  convenient  time  on  the  last 
day>  yet  this  is  solely  for  the  convenience  of  both  parties,  that 
neither  may  give  longer  attendance  than  is  necessary ;  and  if  it 
happen  that  both  parties  meet  at  the  place  at  any  other  time  of 
the  last  day,  or  on  any  other  day  within  the  time  limited,  and  a 
tender' is  made,  the  tender  is  good.^  This  is  the  distinction 
which  prevails  in  all  the  cases:  where  a  thing  is  to  be  done  awy- 
whrre,  a  tender  a  convenient  time  before  midnight  is  sufficient; 
where  the  thing  is  to  be  done  at  a  particular  place ^  and  where  the 
law  imi)lie3  a  duty  on  the  party  to  whom  the  thing  is  to  be  done 
to  attend,  that  attendance  is  to  be  by  daylight,  and  a  convenient 
time  before  sunset."^    Mr.  Baron  Alderson  in  the  same  case 


1  Citing  Bac.  Abr.  tit.  Tender  D. 
a;  Co.  LItt.  202  a. 

*  Startup  V.  MacDonald,  6  Man.  & 
G.  693,  024.  "  This,"  continued  Baron 
Parlcc,  *'  is  the  meaning  of  the  distinc* 
tion  in  Withers  v.  Drew,  Cro.  Eliz. 
67G,  referred  to  in  Vln.  Abr.  tit.  Ntght 
(citing  Co.  Litt.  202,  211;  5  Co.  Rep. 


114;  Cro.  Eliz.  14),  and  cited  on  the 
argument,  —  that  things  done  in  the 
night  where  personal  attendance  of  an- 
other Is  not  necessary  are  good ;  as  an 
award  made  In  the  night  before  twelve 
was  held  to  be  valid.  The  case  of  a 
reservation  of  rent  with  a  covenant  to 
pay  it,  affords  a  clear  illustration  of 
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said:  •*  The  general  rule,  I  conceive,  is,  that  wherever,  in  cases 
not  governed  by  particular  customs  of  trade,  the  parties  oblige 
themselves  to  the  performance  of  duties  within  a  certain  number 
of  days,  they  have  until  the  last  minute  of  the  last  day,  to  per- 
forin their  obligation.  The  only  qualification  that  I  am  aware  of 
to  this  rule  is,  that  in  acts  requiring  time  in  order  that  they  may 
be  completely  performed,  the  party  must,  at  all  events,  tender 
to  do  the  net,  at  such  a  period  before  the  end  of  the  last  day,  as, 
if  the  tender  be  accepted,  will  leave  him  sufficient  time  to  com- 
plete his  performance  before  the  end  of  that  day.  In  the  case 
of  a  mercantile  contract,  however,  the  opposite  party  is  not 
bound  to  wait  for  such  tender  of  performance  beyond  the  usual 
hours  of  mercantile  business,  or  at  any  other  than  the  usual  place 
at  which  the  contract  ought  to  be  performed.  The  party,  there- 
fore, who  does  not  make  his  tender  at  that  usual  place,  or  during 
those  usual  hours,  runs  a  great  risk  of  not  being  able  to  make  it 
at  all.  In  this  case  the  plaintiffs  have  had  the  good  fortune  to 
meet  with  the  defendant,  and  to  make  a  tender  to  him  in  suffi- 
cient time.  And  I  think,  under  these  circumstances,  that  the  de- 
fendant was  bound  to  accept  the  goods,  and  is  liable  in  damages 
for  not  accepting  them."  ^ 

§  1541.  For  the  Rescission  or  Disaffirmance  of  a  Contract  ob- 
tained by  Fraud.  —  It  is  well  settled  that  where  a  party  has  been 


the  principle  above  laid  down.  The 
tenant  has  until  the  last  momclit  of  tlie 
day  to  pay  rent;  and  if  he  tender  it  to 
the  lessor  personally  on  the  land,  if  he 
can  find  him,  a  convenient  time  before 
midnight,  he  is  not  liable  to  an  action, 
(Keating  v.  Irish,  1  Lutw.  227) ;  or  to 
a  distress,  if  he  tender  any  time  be- 
fore it  takes  ])lace.  But  as  the  rent 
issues  out  of  the  land,  it  is  competent 
for  the  tenant  to  protect  himself  by 
being  ready  on  tlie  land  at  the  door  of 
the  mansion  house,  or  the  place  most 
notorious,  a  convenient  time,  before 
sunset,  for  the  rent  to  be  counted  over 
and    received,    and  remaining   there 


during  that  time,  though  the  lessor  be 
not  tliere  to  receive  It.  Tinckler  v. 
Prentice,  4  Taunt.  649 ;  Bro.  Abr.  tit. 
Tender,  pi.  41 ;  HiU  v.  Grange,  Plowd. 
173.  And,  on  the  other  hand,  if  the 
lessor  wishes  to  enforce  a  clause  of 
re-entry  for  non-payment  of  rent,  he 
must  be  on  the  land  at  the  time  and 
place  before  mentioned,  and  there  de- 
niand  it.  But  if  the  parties  meet  at 
any  time  whatever  on  the  last  day,  on 
or  off  the  land  (Cropp  v,  Hambleton, 
Cro.  Eliz.  48),  and  the  tender  Is  made,' 
the  forfeiture  is  saved." 
1  Ibid.  622. 
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induced  by  fraud  to  enter  into  a  contract,  if  he  would  rescind  it, 
he  must  offer  to  do  so  within  a  reasonable  time  after  discovering 
the  fraud.^  In  an  action  at  law,  what  will  be  a  reasonable  time 
has  been  said  to  be  a  mixed  question  of  law  and  fact,  proper  to 
be  submitted  to  the  jury.'^  Where  no  facts  are  presented,  ex- 
cept the  simple  one  of  the  length  of  time  which  has  elapsed  be- 
tween the  making  of  the  contract  and  the  offer  to  rescind,  the 
court  must  say,  as  matter  of  la\v,  whether  the  time  was  reasonable. 
But  where  there  are  disputed  facts  involving  questions  of  excuse, 
of  the  discovery  of  the  fraud,  etc. ;  whether  the  time  was  reason- 
able is  a  question  of  fact  for  the  jury  under  all  the  circumstances,' 

§  1542 .  For  the  Rescission  of  a  Contract  of  Sale  for  a  Breach 
of  Warranty.  —  It  has  been  held  that,  where  there  hab  been  a 
breach  of  warranty,  the  vendee  of  a  chattel  may  return  it  to  the 
vendor  and  rescind  the  contract  within  a  reasonable  time.* 
It  is  also  held  that,  upon  a  tender  of  the  property  to  the  vendor 
within  a  reasonable  time,  the  vendee  may  sue  for  and  recover 
the  purchase-money  which  he  has  paid  for  it.^  It  has  been  laid 
down  that  the  time  within  which  the  vendee  may  choose  to  retain 
the  article  before  tendering  it  back,  in  the  absence  of  any  cir- 
cumstances tending  to  excuse  the  delay,  may  be  so  short  that  the 
court  may  declare  it  to  be  a  reasonable  time,  or  so  long  that  the 
court  may  declare  it  to  be  an  unreasonable  time,  as  matter  of 
law;  and  it  was  intimated  that  two  months  and  a  half,  in  the 
absence  of  explanation  or  excuse,  would  be,  as  matter  of  law,  an 
unreasonable  time.* 

§  1543.  For  the  Disafflrmance  after  coming  of  Age  of  Con- 
tracts made  daring  Infanc3\  — The  well  known  rule  is  that  con- 

*  Galling  0.  NeweU,  9Ind.  672,  577;  *  Branson  v.  Turner,  77  Mo.  489; 
Cainv.  Guthrie,  8  Blackf.  (Ind.)  409;  Johnson  v.  Whitman  Agr.  Co.,  20  Mo. 
Tilton  Safe  Co.  v,  Tisdale,  48  Vt.  App.  100;  overruling  Walls  t?.  Gates, 
83.  4  Mo.  App.  1,  6. 

'  Chamberlain  v.  Fuller,  59  V t.  247,  '  Johnson  v.    Whitman    Agr.  Co., 

252.  supra, 

*  Gatling  o.  Newell,  9  Ind.  572,  ^  Johnson  v.  Whitman  Agr.  Co., 
577.  svpra. 
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tracts  of  infants  are  not  absolutely  void,  but  voidable  at  their 
election  after  arriving  at  their  majority.  Such  a  contract  is  con- 
firmed if,  after  arriving  at  majority,  the  infant  do  no  other  act 
but  fail  to  disaffirm  it  within  a  reasonable  time.  What  is  a  rear 
Bonable  time  for  such  disaffirmance  is  held  to  be  a  question  oj 
faclf  as  it  necessarily  depends  upon  the  circumstances  of  each 
particular  case.^  It  is  therefore  error  to  instruct  the  jury  that, 
if,  immediately  on  reaching  full  age,  the  infant  had  knowledge 
that  he  was  not  bound  by  the  deed,  but  did  not  disaffirm  for  a 
period  of  ten  months,  the  time  was  unreasonable.^  But  where 
a  minor  executes  a  deed  of  conveyance  of  land,  and,  after  at- 
taining his  majority,  conveys  the  same  land  to  a  third  person,  the 
second  deed  is,  as  matter  of  law,  a  disaffirmance  of  the  first;  ^  and 
it  is  error  to  submit  to  the  jury  whether,  from  the  terms  of  the 
second  deed,  a  disaffirmance  was  intended.* 

§  1544.  For  the  Disaffirmance  of  the  Unauthorized  Acts  of 
an  Agent.  — Where  an  agent  does  an  act  which  is  unauthorized 
by  the  instructions  of  his  principal,  the  latter  has  a  reasonable 
time  after  knowledge  of  the  acts  done  to  disaffirm  the  same  as 
between  himself  and  his  agent,  and  what  will  be  such  reasonable 
time  will  generally  be  a  question  of  fact  for  a  jury,  under  all  the 
circumstances.^    Thus,  where  goods  are  consigned  to  a  factor 


1  Scott  V.  Bachanan,  11  Humph. 
(Tenn.)  468,  476 ;  Wiley  v.  Wilson,  77 
Ind.  696. 

«  Wiley  tj.  Wilson,  supra.  In 
Scranton  v.  Stewart,  52  Ind.  68,  it 
was  held  that,  in  the  case  of  the  con- 
veyance of  real  estate  by  an  infant,  a 
disaffirmance  within  three  and  a  half 
years  after  coming  of  age  was  within 
reasonable  time.  In  Miles  v.  Linger- 
man,  24  Ind.  385,  it  was  held  that  a 
married  woman  could  maintain  an  ac- 
tion ten  years  after  she  came  of  age 
for  lands  conveyed  while  she  was  a 
minor,  although  they  had  passed  into 
the  hands  of  an  innocent  purchaser. 
In  Law  V,  Long,   41    Ind.    586,   599, 


it  was  said :  "  The  authorities  all  agree 
that  the  contract  must  be  disaffirmed 
within  *  a  reasonable  time  *  after  the 
Infant  arrives  of  age,  but  there  Is 
great  diversity  of  opinion  as  to  what 
is  *  reasonable  time.'  " 

»  Peterson  r.  Lalk,  24  Mo.  541; 
Youse  r.  Norcoms,  12  Mo.  549;  Nor- 
cum  V.  Gaty,  19  Mo.  65;  Tucker  v. 
Moreland,  10  Pet.  (U,  S.)  72;  Jack- 
son  t'.  Carpenter,  11  Johns.  (N.  Y.) 
539;  Jackson  v.  Burchin,  14  Johns. 
(N.  Y.)  VM, 

*  Peterson  c.  Laik,  24  Mo.  541, 

*  Minor  «.  Mechanics'  Bank,  1  Pet* 
(U.  S.)  46;  Richmond  Mfg.  Co.  v. 
Starks,  4  Mason  (U.  S.),  296;  Bevan 
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for  sale,  and  the  latter  sells  them  in  disregard  of  the  instructions 
of  the  consignor,  it  is  well  settled  that  the  consignor  has  a  rea- 
sonable time  within  which  to  disaffirm  the  act  of  the  factor,  and 
that,  what  will  be  a  reasonable  time,  is  a  question  of  fact  for  the 
jury.^ 

§  1545.  For  tbe  Return  of  Money  Received  Under  Re- 
scinded Contract.  —  Where  a  party  has  been  induced  by  fraudu- 
lent representations  to  sell  goods  to  another,  partly  for  cash  and 
partly  on  credit>  and,  upon  discovering  the  fraud,  elects  to  rescind 
the  contract  and  claim  the  goods,  be  is  not  bound  to  tender  back 
the  money  so  received  before  bringing  trover  for  the  goods  ;  other- 


V.  CuUen,  7  Pa.  St.  281 ;  Owlngs  v, 
HnU,  9  Pet.  (U.  8.)  608;  Minnesota 
Linseed  Oil  Co.  v.  Montague,  59  Iowa, 
448,  452.  See  also  Kramph  r.  Hatz,  52 
Pa.  St.  525;  O'Brien  «.  Phoenix  Ins. 
Co.,  76  N.  y.  459;  ParkhUl  v.  Imlay,  15 
Wend.  (N.  Y.)  431 ;  Porter  r  Patterson, 
16  Pa,  St.  229;  Wilder  r.  Sprague,  50 
Me.  354 ;  Magee  v.  Carmack,  13  111.  289 ; 
Davis  V,  Kenaga,  51  111.  170. 

*  Porter  V.  Patterson,  1 5  Pa.  St, 
829,  235;  Loralne  v,  Cart;wright,  8 
Wash.  C.  C.  (U.  S.)  151;  Cairnes  v. 
Bleecker,  12  Johns.  (N.  Y.)  300; 
Fowle  V,  Stevenson,  1  Johns.  Cas. 
110;  ParkhiU  v.  Imlay,  15  Wend. 
(N.  y.)  431;  Lanfear  v.  Sumner,  17 
Mass.  109;  Bainbridge  v.  Wilcox,  1 
Baldw.  (U.  S.)  536;  .Thompson  v. 
Fisher,  13  Pa.  St.  310;  Sevan  v.  Cullen, 
7  Pa.  St.  281 ;  Prince  v,  Clarke,  8  Eng. 
C.  L.  54.  In  one  case  it  was  said  by 
Gibson,  C.  J.,  that  the  principal  is 
bonnd  to  disuivow  it  the  first  moment 
the  fact  comes  to  his  knowledge. 
Breading  v,  Dubarry,  14  Serg.  &  R.  27. 
But  it  was  pointed  out  by  Kogers,  J., 
in  a  subsequent  case  ia  the  same  court, 
that  the  case  in  wiiich  this  remark  was 
made  was  a  case  between  the  principal 
and   a  stranger,  which,   of   course, 


called  for  a  more  stringent  rule  than 
where  the  contest  is  between  the  prin- 
cipal and  his  agent;  and  Rogers,  J., 
said :  <*  In  the  latter  certainly  he  is  not 
bound  to  act  until  he  obtains  the  In- 
formation necessary  to  enable  him  to 
act  understandingly.  Nor,  although 
strong  expressions  are  used,  which, 
be  it  remarked,  the  case  did  not  call 
for,  would  a  principal  even  as  to  a 
stranger  be  bound  to  disavow  the  act 
until  he  had  an  opportunity  of  inform- 
ing himself  of  all  the  facts  and  cir- 
cumstances. Besides,  whether  he 
acted  promptly  would  be  a  fact  for  the 
jury.  But,  however  this  may  be  as, 
between  principal  and  stranger,  no 
such  rule  "exists  between  a  consignor 
and  his  factor  or  agent.  For  if  there 
be  any  point  settled  it  is  that,  between 
them,  the  principal  is  entitled  to  a 
reasonable  time;  he  is  not  bound  to 
answer  until  he  has  obtained  sufficient 
Information  as  to  the  state  of  the  ac- 
counts between  them.  The  ratifica- 
tion, to  bind,  must  be  made  with  a  full 
knowledge  of  all  the  facts  and  circum- 
stances." Porter  v,  Patterson,  15  Pa. 
St.  229,  285;  citing  Ctory  Contr.,  §  311 ; 
Story  Ag.,  §  239;  Owings  v,  Hull,  9 
Pet.  (U.  SO  608. 
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wise  the  knave  might  accept  the  money  and  keep  the  goods,  and 
thus  place  the  defrauded  vendor  in  a  worse  situation  than  he  was 
in  before.  His  obligation  to  restore  what  he  has  received  from 
the  vendee  is  based  upon  the  obligation  of  the  vendee  to  restore 
at  the  same  time  what  he  has  received  under  the  contract  to  sell ; 
and  where  the  vendee  has,  by  disposing  of  all  his  property  and 
absconding,  or  otherwise,  put  it  out  of  his  power  to  make  such 
restoration,  it  may  be  ruled  as  a  matter  of  law  that  the  vendor 
is  not  bound,  in  order  to  maintain  trover,  to  restore  the  money 
which  he  has  received  under  the  contract.^  In  syich  a  case  it  was 
well  said  that  the  defrauded  party  has,  ^^  so  entangled  himself  in 
the  meshes  of  his  knavish  plot,  that  the  party  defrauded  could 
not  unloose  him;  and  the  fault  was  his  own."  ^ 

§  1546.  For  the  Retam  of  Counterfeit  Money,  Forgred 
Paper,  etc.  —  Where  a  party  receives  in  payment  a  worthless  * 
or  spurious  *  bank-note,  he  must  return  it  to  the  party  from  whom 
he  received  it,  within  a  reasonable  time,  or  he  will  loose  his  re- 
course upon  the  latter.*  **  It  would  bo  a  matter  of  regret,"  said 
Kent,  C.  J.,  **if  the  law  obliged  us  to  regard  a  payment  in 
counterfeit,  instead  of  genuine  bank  bills,  as  a  valid  payment  of 
a  debt,  merely  because  the  creditor  did  not  perceive  and  detect 
the  false  bills  at  the  time  of  payment.  The  reasonable  doctrine, 
and  one  which  undoubtedly  agrees  with  the  common  sense  of 
mankind,  is  laid  down  by  Paulus  in  the  Digest,  and  has  been  in- 
corporated in  the  French  law.  He  says  that,  if  a  creditor  re- 
ceive by  mistake  anything  in  payment,  different  from  what  was 
due,  and  upon  a  supposition  that  it  was  the  thing  actually 
due,  —  as  if  he  receive  brass  instead  of ,  gold,  —  the  debtor  is 
not  discharged,  and  the  creditor  upon  offering  to  return  that 
which  he  received,  may  demand  that  which  is  due  by  the  con- 

1  Ladd  V.  Moore,  3  Sandf.  (S.  C.)  Union  Nat.  Baiikt7.Baldeiiwick,45IU. 

(N.  Y  )  689.  875. 

3  Masson  v.  Bovet,  1  Denlo  (N.  Y.),  ^  Markle     o.     Hatfield,    2    Johns. 

69.  (N.  Y.)  458;  Boyd  v.  Mexico  Southern 

3  Magee  V.  Carmack,  13  lU.  289.  Bank,  67    Mo.    537,    539;    Simms    o. 

<  Simms    V,    Clarke,    11    111.    137;  Clarke,  st/pra;  Union  National  Bank  t7» 

Baldenwick,  9upra. 
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fcract/'  ^  Bat  this  right  to  return  must  be  exercised  within  a 
reasonable  time  after  discovering  the  spurious  character  of  the 
bank-not«  or  coin  received;  and  what  will  be  a  reasonable  time 
is  &  question  of  fact ^  depending  upon  the  circumstances  of  the 
case.^  It  was  so  held  where  the  party  receiving  the  bill  failed 
to  bring  it  back  until  the  lapse  of  thirteen  or  fourteen  days.^ 

§  1547.  For  objecting  to  an  Account  Rendered.  —  Unless  a 
current  account,  striking  a  balance  due,  which  is  rendered  by  a 
creditor  to  his  debtor,  is  objected  to  by  the  latter  within  a  rea- 
sonable time  after -receiving  it,  it  becomes  an  account  stated^ 
and,  in  the  view  of  some  courts^  cannot  be  impeached  except  for 
fraud  or  mistake,  while  others  hold  that  it  is  merely  pnma 
facie  evidence  that  the  balance  is  due  as  claimed.  What  is  a 
reasonable  time  for  objecting  to  it  has  been  variously  held  a 
question  of  law  for  the  court,*  and  also  a  question  of  fact  for 
the  jury.* 

§  1548.  For  the  Acceptance  of  an  Office,  Trust  or  Agency. — 

It  is  assumed  to  be  Jbhe  law  that  one  who  is  appointed  to  an  of- 
fice, trust  or  agency  has  a  reasonable  time  within  which  to  ac- 
cept or  decline  the  appointment.  It  has  been  held  that  the 
omission  of  a  factor  to  acknowledge  the  receipt  of  an  order  and 
to  signify  his  acceptance  of  the  commission,  will  not  discharge 
the  principal,  where  the  order  is  complied  with,  and  advice  thereof 


1  Markle  v,  Hatfield,  2  Johns. 
(N.  Y.)  458,  quoted  with  approval 
in  Boyd  t>.  Mexico  Southern  Bank,  67 
Mo.  537,  539,  criticised  In  Atwood  v. 
Cornwall,  28  Mich.  836,  842. 

*  Magee  r.  Carmack,  13  111.  289; 
Simmd  V.  Clark,  11  111.  187;  Union 
National  Bank  v.  Baldenwick,  45  111. 
375;  Boyd  v.  Mexico  Southern  Bank, 
67  Mo.  537,'  541.  In  one  case  it  was 
held  that  the  duty  of  returning  forged 
paper  must  begin  from  the  time  that 
the  holder  has  had  what  the  jury  shall 
believe  to  be  sa  tisf actory  evidence  of 


Its  spuriousness,  and  that  the  question 
of  negligence  or  reasonable  time  In 
such  cases  is  for  the  jury.  BurriU  v. 
Watertown  Bank,  51  Barb.  <N.  Y.) 
105, 

>  Union  Nat.  Bank  o.  Baldenwlck, 
supra, 

*  Oil  Co.  V,  Van  Etton,  107  U.  S. 
825,  883.  See  also  Perkins  v.  Hart,  11 
Wheat.  (U.  S.)  237,  Toland  v.  Sprague, 
12  Pet.  (U.  S.)  800;  Wiggins  r.  Burk- 
hem,  10  Wall.  (U.  S.)  129;  Lockwood 
r.  Thome,  11  N.  Y.  170. 

«  Peter  v.  Thlckstun,  51  Mich.  69^ 
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given,  within  a  reasonable  time.  What  will  be  a  reasonable  time 
for  the  acceptance  of  such  a  commission  and  the  giving  of  ad- 
vice thereof,  is  said  to  depend  upon  the  course  of  the  particular 
trade  and  the  peculiar  circumstances  of  the  case.  It  is,  there- 
fore, not  a  question  of  law^  but  of  fact  to  be  submitted  to  the 
jury.^ 

§  1549.  For  the  Acceptance  of  Shares  of  Unpaid  Stock 
by  a  Bankrupt's  Assigrnee.  —  Shares  of  stock  in  a  corporation, 
or  joint  stock  company,  which  are  fully  paid  up,  are  property  de- 
pending in  value  upon  the  assets  and  prospects  of  the  company. 
If  they  are  partly  paid  up,  they  may  be  also  possessed  of  value, 
notwithstanding  the  liability  to  pay  what  remains  unpaid  in 
respect  of  them.  But  where  a  small  fraction  only  of  such  shares 
is  paid  and  the  rest  unpaid,  or  where  the  assets  or  prospects  of 
the  company  arc  very  low,  such  shares  may  be  a  burden  instead 
of  a  blessing;  they  may  incur  a  liability,  without  producing  any 
benefit  to  the  holder.  In  such  a  case  it  would  seem  that  an 
assignee  in  bankruptcy  of  the  holder  of  shares  would  have  a 
right  of  election  whether  to  accept  the  shares  or  not.  This  elec- 
tion he  would  be  bound  to  exercise  within  a  reasonable  time  ;  and 
it  has  been  held  that  what  would  be  a  reasonable  time  is  a  ques- 
lion  of  fact  for  a  jury  under  the  circumstances  of  the  case;  and 
moreover,  that  a  reasonable  time  for  such  an  acceptance  does 
not  begin  to  run  until  some  party  interested  in  the  shares,  other 
than  the  assignee,  has  taken  some  steps  respecting  them.' 

§  1550.  Reasonable   Kotice  to   quit   a  Yearly  Tenancy.  — 

This  is  stated  with  confidence  to  be  everywhere  a  question  of 
law.  It  was  such  in  England  under  the  principles  of  the  com- 
mon law,  and  is  now  such  by  statute  in  that  country,  and  it  is 
presumed  that  the  same  rule  obtains  everywhere  in  thiscoi^ntry, 
either  in  conformity  with  the  rule  of  the  common  law,  or  more 
generally  by  statute.    Prior  to  the  Agricultural  Holdings  Act,  1883 

^  Parkhill  r.  Imlay,   15  Wend.  (N.  ^  Graham  v,  VanDieman's  Land  Co. 

Y.)  431.  11  Ex.  101;  s,  c.  30  £ng.  L.  &  £q.  574. 
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(Elngland),^  the  law  in  England,  established  for  centuries,  had 
been  that  a  reasonable  notice  to  quit  a  yearly  tenancy  was  a 
notice  of  six  calendar  months,  the  same  to  terminate  at  the  expi- 
ration of  the  current  year.'  **  The  rule  of  law,"  said  Lord  Ellen- 
borough,  C.  J.,  **  originally  was  that  reasonable  notice  to  quit 
should  be  given,  where  notice  was  necessary  between  landlord 
and  tenant.  What  notice  shall  be  deemed  reasonable  has 
received  a  construction  so  long  ago  as  the  reign  of  Henry  VIII.  in 
a  case  in  the  Year  Books,^  that  it  shall  be  half  a  year's  notice."  ^ 
And  when  the  tenant  held  different  portions  of  the  premises 
from  different  days,  it  was  further  decided  that  the  notice 
referred  to  the  day  of  entry  on  the  substantial  subject  of  the 
holding.^  It  seems  also  to  be  the  law  in  England,  that  if  the  hiring 
be  from  month  to  month,  a  month's  notice  will  be  necessary 
and  if  it  be  by  the  quarter,  a  quarter's  notice  will  be  necessary.^ 

§  1551.  Beasonable  Kotice  of   Discontinaance  of  Contract 
4>f  Service.  — This,  in  like  manner,  is  a  question  of  law.     It  is 


>  Stat.  46  and  47  Vict.,  c.  61,  §  64. 
Under  this  statute  if  the  holding  be 
either  agricultural  or  pastoral,  or 
both,  or  be  wholly  or  in  part  culti- 
Tated  as  a  market  garden,  a  yearns  no- 
tice, "expiring  with  a  year  of  ten- 


tt 


ancy,"  Is  necessary  in  every  contract, 
whether  made  before  or  after  the 
commencement  of  the  statute,  unless 
the  landlord  and  tenant  shall  have* 
agreed  in  writing  that  this  enactment 
shaU  not  apply,  in  which  case  a  six 
months'  notice  shall  continue  to  be 
sufficient.  /6id.,  §  33.  See  also  Stat. 
39  and  40  Vict.,  c.  63,  as  to  a  corre- 
sponding law  of  Ireland. 

«  Right  r.  Darby,  1  T.  R.  159.  This 
subject,  it  is  presumed,  is  now  regu- 
lated by  statute  in  most  American  jur- 
isdictions. 

3  13  Hen.  VIII.,  15  b.   16. 

^  Doe  V.  Spence,  6  East,  120,  123. 
So  held  in  Doe  v.  Snowdon,  2  W.  Bl. 
1224;  Doe  v.  Rhodes,  11  Mces.  &  W.  600. 


*  Doe  V.  Snowdon,  supra;  Doe  t?. 
Watklns,  7  East,  551 ;  Doe  v.  Speoce, 
tupra;  Doe  t7.  Rhodes,  9upra,  It  is 
said  by  Judge  Taylor  to  be  still  an 
open  question  in  the  superior  courts 
in  England,  whether,  in  the  absence  of 
evidence  of  a  contract  or  usage,  a 
weelc's  notice  to  quit  is*  necessary  to 
determine  a  weelcly  tenancy,  in  sup- 
port of  which  statement  he  asks  the 
reader  to  compare  Jones  v.  Mills. 
10  Com.  Bench  (n.  s.)  788;  a,  c 
81  L.  J.  C.  P.  66;  Huffell  v.  Arm- 
itstead,  7  Car.  &  P.  66,  per  Parke,  B.; 
and  Towne  ».  Campbell,  3  Com.  Bench 
921.  But  Judge  Taylor,  who  was  a 
county  judge,  also  states  that  in  the 
county  courts  this  question  has  been 
settled  in  the  affirmative  for  the  last 
thirty  years. 

«  Towner.  Campbell,  8  Com.  Bench, 
921 ,  per  Coltman,  J. ;  Kemp  v.  Derrett» 
8  Camp.  510. 
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a  settled  rule  of  English  law  that,  in  the  case  of  menial  or  do- 
mestic servants,  a  hiring  for  a  year  is  subject  to  the  condition 
that  either  party  may  put  an  end  to  the  relation  upon  giving  the 
other  a  month's  notice  or  a  month's  wages. ^  The  reason  of  the 
rule,  as  stated  by  Erie,  C.  J.,  is  that  '*  there  are  some  contracts 
for  services  which  bring  parties  into  such  close  proximity  and 
frequency  of  intercourse,  —  valuable  if  mutually  agreeable,  but 
intolerably  annoying  should  it  be  otherwise,  —  that  it  is  highly 
desirable  that  either  party  should  be  at  liberty  to  put  an  end  to 
them  if  so  minded.  Where  the  service  is  of  such  a  domestic  na- 
ture as  to  require  the  servant  to  be  frequently  about  his  master's 
person,  or,  as  in  the  case  of  a  gardener,  about  his  grounds,  if  any 
ill  feeling  should  arise  between  them,  the  constant  presence  of 
the  servant  would  be  a  source  of  infinite  irritation  and  annoyance 
to  the  master.  The  law  and  the  reason  of  the  law  are  mutual. 
The  servant  may  have  an  exacting  and  dissatisfied  master,  con- 
stantly finding  or  imagining  faults  or  shortcomings;  in  such  a 
case,  the  sooner  the  serv^ant  can  free  himself  from  his  disagree- 
able position,  the  better  for  his  comfort  and  happiness.  It  is 
therefore  for  the  benefit  of  both  that  the  contract  which  binds 
two  incompatible  tempers  together  should  be  easily  determin- 
able." ^  This  rule  is  held  to  include  head-gardeners"  and 
huntsmen;  *  but  it  does  not  apply  to  farm  servants,*  nor  to  gov- 
ernesses,* nor  to  housekeepers  in  large  hotels,^  and  other  like 
employes.®  In  respect  of  all  servants  hired  generally,  without 
any  stipulation  as  to  time,  according  to  the  English  rule,  the  law 
presumes  the  hiring  to  have  been  for  a  year,  unless  there  are 
circumstances  tending  to  rebut  the  presumption ;  *  as,  for  in- 

1  Erie,  C.  J.,  in  Nicoll  v.  Greaves,  «  Todd  r.  Kerrich,  8  Exch.  161. 

17  Com.  Bench   (n.  s.),  27,  33;   «.  c.  '  Lawler  v.  Linden,  L.  R.  10  C.  L» 

33  L.  J.  (C.  P  )  259.  188. 

*  Ibid.f  17  Com.  Bench  (n.  s.),  84.  «  Fawcett  v.  Cash,  5  Bam  &  Adolph. 

*  Nowlan  r.  Ablett,  2  Cromp.  Mees.  904. 

&R.  54;  8.  c.  6  Tyrwh.  709;  Johnson  »  LiUey  v,  Elwln,  11  Ad.  &  El.  (n. 

V.  Blenkensopp,  6  Jur.  870.  s.)   742,   764;  1  Tayl.   Ev.  (8th  Eng. 

*  Nicoll  V.  Greaves,  supra.  e<i')>  §  177. 
«  Lilley  V.  IClwin,  11  Ad.  &  £1.  (n. 

e.)  742. 


Tit.  V,  Ch.  LII.]  REASONABLE  TIME.  1187 

stance,  the  existence  of  an  agreement  to  pay  weekly  or  monthly 
wages,  coupled  with  the  absence  of  any  other  stipulation  showing 
an  intention  that  the  service  should  continue  a  longer  period  than 
a  week  or  a  month. ^  This  rule  applies  to  domestic,  as  well  as  to 
farm  servants,  but  with  the  exception  already  stated  in  re- 
spect of  a  month's  notice  or  month's  wages  in.  the  case  of  a 
domestic  or  menial  servant.^ 

§  1552.  For  Applying  for  Lietters  of  Administration. — A 

person  who  is  entitled  to  precedence  under  a  statute  in  having 
letters  of  administration  upon  the  estate  of  a  deceased  person 
granted  to  him,  loses  his  right  of  preference,  —  not  by  delay 
merely,  —  but  by  an  unreasonable  delay, ^  What  will  be  an  un- 
reasonable delay  has  been  held  a  question  of  law,^ 

« 

§  1553.  For  removing  Goods  by  Executor  from  Mansion  of 
Testator.  —  In  like .  manner,  the  question  whether  an  'executor 
has  had  reasonable  time  to  remove  goods  from  the  testator's 
mansion  is  a  question  of  law  for  the  court.* 

§1554.  For  removing  Trespassing  Cattle. — 'In  England, 
the  owner  of  land  on  the  one  hand  is  not  bound  to  fence  it;  the 
owner  of  cattle,  on  the  other  hanid,  is  not  a  trespasser  until  he  re- 

^  1  Tayl.  Ev.(8th  Eng.  ed.)  .  §  177;  cumstances  proved,  and  ascertaining. 

Rex  V,  Worfleld,  6  T.  R.  608 ;  Rex  v,  if  possible,  what  usage  prevails  in  the 

St,  Andrew,  8  Barn.  &  Cres.  679;  Reg  particular  business  or  employment  to 

t?.  Pilltington,  5  Ad.  &  EL  (n.  s.)  G62;  which  the  hiring    relates."     1  Tayl. 

Baxter  v.  Nurse,  6  Man.  &  G.  939.  Ev.  (8th  Eng.  ed.),  §  177,  citing  Bax- 

*  Beeston  v,  Collyer,  4  Bing.  809,  ter  v.  Nurse,  6  Man.  &  G.  935;  «.  c.  1 

313;  Turner  v.  Mason,  14  Mees  &  W.  Car.  &  K.   10;    Holcroft  v.  Barber,  1 

116      It  is  also  said  by  Taylor:    «*  In  Car.  &  K.  4;  Todd  v.  Kerrick,  8  Exch. 

the    case    of  clerics,    warehousemen,  161;  Parker  r.  Ibbetson,  4  Com.  Bench 

travelers,  editors,  reporters,  actors,  (x.  s.)   348;    Fairman  v.   Oakford,  6 

ushers,  governesses,  and  the  like,  the  Hurl.  &  N.  635. 

law  raises  no   inflexible  presumption  «, Stoker  r.  Kendall,  Busb.L  (S.  C.) 

of  an  indefeasible  yearly  hiring,  from  242;     Wallis    r.    WaUis,    Winst.    L. 

the  mere  fact  of  a  hiring  for  an  indefi-  (N.  C.)  78. 

nite  period;  but  in  all  such  cases  the  *  Hughes  r.  Pipkin, Phill.  L.  (N.  C.) 

jury  must  determine  the  question  for  4. 
themselves,  after  weighing  all  the  cir-  ^  Co.  Litt.  56  b. 
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fuses  to  remove  his  cattle  which  have  strayed  upon  another's 
land,  within  a  reasonable  time  after  notice  of  the  fact.^  This 
rule  would  probably  have  an  application  in  those  American  jur- 
isdictions which  follow  the  English  rule  of  exonerating  the  land- 
owner from  liability  to  fence  and  requiring  the  cattle-owner  to 
restrain  his  cattle ;  but  it  would  have  no  application  in  those 
States  where  cattle  are  allowed  to  run  at  large  upon  any  unen- 
closed lands,  and  where  the  land-owners,  in  order  to  exclude  tres- 
passing cattle,  are  required  to  fence.  Under  the  English  rule 
it  has  been  held  ^  that,  whether  the  owner  of  the  trespassing 
cattle  remove  th6m  within  a  reasonable  time  after  notice,  is  a 
question  not  to  be  determined  by  the  judge,  but  is  a  question  for 
the  jurf/.  to  be  determined  with  reference  to  all  the  surrounding 
circumstances.^ 

§  1555.  Consideration  :  Reasonable  Time  of  Forbearance 
to  bifingr  Suit.  — The  question  what  is  a  reasonable  time  of  for- 
bearance, where  there  has  been  an  agreement  by  a  creditor  to 
forbear  bringing  suit  on  his  demand  without  stating  the  time  of 
such  forbearance,  has  arisen  in  connection  with  the  question 
whether  such  an  agreement  is  a  good  consideration  to  support 
the  promise  of  a  third  party  to  pay  the  debt.  It  is  said  that  an 
agreement  to  forbear,  either  absolutely  or  for  a  certain  time,  to 
institute  or  prosecute  legal  or  equitable  proceedings  to  enforce  a 
legal  or  equitable  demand,  is  a  suflScient  consideration  to  support 
the  promise  of  a  third  person,  as  well  as  that  of  the  person  liable 
to  suit.*  In  order  to  furnish  the  consideration  of  a  contract  of 
forbearance,  the  delay  must  be  either  for  a  certain  time  or  for  a 
reasonable  time.  A  forbearance  for  a  very  brief  length  of  time, 
as  for  an  hour  or  a  day,  would  not,  it  seems,  furnish  a  good  con- 
sideration.* An  agreement  for  an  indefinite  forbearance  has 
been  held  good,®  on  the  ground,  it   would   seem  from  other 

1  Gooclwyn  v.  Cheveley,  4  Hurl.  &  *  1  Chit.  Cou,  35,  3C ;  Glasscock  v. 
N.  631,  G34.  Glasscock,  66  Mo.  627,  630. 

2  PorroUock,  C.  B.,  Martin,  B.,  and  «  Mete.  Contr.  174. 
Channell,B.;Brarawcll,B., dissenting.  «  Philips  «.    Sackford,    Cro.    Eliz. 

3  Goodwyn  v,  Cheveley,  4  Hurl.  &  455. 
N.  631. 
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cases,*  that  it  is  an  agreement  for  a  total  forbearance.  But  where 
the  circumstances  are  such  as  to  preclude  the  conclusion  that  the 
agreement  was  for  a  total  forbearance,  and  it  is  nevertheless  an 
agreement  for  a  forbearance  for  a  length  of  time  not  stated,  it 
will  bo  intended  that  it  was  an  agreement  to  forbear  for  a  rea- 
sonable length  of  time;  and  what  is  a  reasonable  length  of  time, 
will,  it  is  said,  be  a  question  of  law  for  the  court.^ 

§  1556.  Priorities  amongr  Creditors:  Delay  in  fixposingr 
Properly  to  Judicial  Sale.  —  There  is  a  principle,  sanctioned  by 
judicial  decisions,  that,  where  personal  property  is  levied  upon 
under  an  execution,  and  the  sheriff  thereafter  delays,  with  the 
consent  of  the  plaintiff,  for  an  unreasonable  length  of  time,  to 
sell  the  property,  such  delay  will  have  the  effect  of  releasing  the 
lien  of  the  execution  and  letting  in  the  lien  of  a  junior  execution, 
held  by  another  creditor  of  the  same  debtor.'  In  Ohio,  the 
principle,  applicable  to  the  practice  in  that  State,  is  said  to 
be:  **  If  there  has  been  an  unreasonable  delay  in  completing  the 
execution  by  a  sale,  at  the  instance  and  by  the  authority  of  the 
plaintiff,  such  unreasonable  delay  may  have  the  effect  of  post- 
poning his,  in  a  certain  sense,  dormant  process,  to  that  of  a  more 
vigilant,  though  junior  execution  creditor.  Mere  delay,  if  not 
unreasonably  protracted,  will  not  have  such  effect;  but  where 
the  delay  is  unreasonable,  in  view  of  the  rights  of  other  creditors, 
the  character  and  condition  of  the  property  levied  on,  and  the 
uses  to  which  it  is  in  the  meantime  applied,  it  is  just  and  proper 
that  a  limit  should  be  place'd  upon  the  indulgence  of  the  creditor 
holding  such  priorlien.  The  question  whether  such  delay  was  rea- 
sonable or  unreasonable  in  a  given  case,  depends  upon  its  peculiar 
circumstances,  and  is,  therefore,  peculiarly  a  question  for  the 
jury  under  the  instructions  of  the  court.  It  is  manifest  that  a 
delay  which  is  unreasonable  in  one  case,  by  reason  of  the  condi- 


*  Thome  r.  Fuller,  Cro.  Jac.  397;  «  Glasscock  v.  Glasscock,  60  Mo, 

Cowlin  V.  Cook,  Latch,  151;  Lonsdale      627,  631. 

».  Brown,  4  Wash.  C.  C.  (U,  S.)  151 ;  »  RusseUr.  Gibbs,  5  Cow.  (N.Y.)  89. 

Hamakcrv.  Eberly,  2  Binn.  (Pa.)  606; 
Clark  r.  Russel,  8  Watts  (Pa.),  213. 
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tion  of  the  parties  or  the  subject-matter  of  the  levy,  would,  un- 
der other  circumstances,  be  altogether  reasonable  and  proper." 
And  the  court  held  that  where,  in  such  a  case,  there  is  evidence 
fairly  tending  to  prove  such  unreasonable  delay,  it  is  error  for 
the  court  to  foreclose  inquiry,  and  withdraw  the  question  from 
the  jury,  by  instructing  them  that  such  prior  levy  was  valid  and 
subsisting  at  the  time  when  the  lien  of  the  junior  execution 
attached.^ 

§  1557.  Time  during:  which  Member  of  Parliament  privi- 
leged from  Arrest.  —  Although  it  may  possibly  have  anciently 
been  the  rule  that  a  member  of  Parliament  was  privileged  from 
arrest  on  civil  process,  only  for  a  convenient  time  before  the 
assembling  and  after  the  prorogation  or  dissolution  of  Parlia- 
ment, —  yet,  on  a  review  of  the  precedents,  it  has  been  found  to 
be  the  undoubted  law  of  England  for  two  hundred  years,  that 
this  privilege  exists  for  forty  days  before  and  forty  days  after 
the  meeting  of  Parliament,  and  that  the  rule  is  the  same  in  the 
case  of  a  dissolution  as  in  the  case  of  a  prorogation. ' 

§  1558.  Whether  a  Settler  on  Pablic  Land  has  followed 
up  his  Location  with  Reasonable  Diligence. — In  Nevada 
there  are  two  methods  of  acquiring  title,  sufficient  to  maintain 
ejectment  in  respect  of  public  land  not  surveyed  or  brought  into 
market  by  the  general  government:  1.  By  a  compliance  with  the 
requirements  of  a  statute  of  that  State  entitled  **  An  Act  Prescrib- 
ing the  Mode  of  Maintaining  and  Defending  Possessory  Actions 
for  Public  Lands  in  this  State."  *  2.  By  actual  possession  or 
occupation  of  such  lands.  In  respect  of  the  second  question,  it 
is  laid  down  that,  **  the  person  first  locating  a  tract  of  public 
lands  should  have  a  reasonable  time  after  the  location  to  enclose 
it,  or  to  make  such  improvements  as  may  be  necessary  to  its 
enjoyment;  and,  during  that  time,  he  must  be  protected  pre- 
cisely the  same  as  if  he  had  perfected  his  possessions  by  enclosure 

^  Acton  V.  Know le8,  14  Ohio  St.  18,     Re  Anglo-French  Co-operative  Society^ 
28,  80.  14  Ch.  DIv.  533. 

«  Goutly  r.  Duncombc,  1  Exch.  430;  *  Nov.  Laws  of  18G4-65,  p.  348. 
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or  otherwise.  But  if  ousted  after  the  lapse  of  such  reasonable 
timey  he  can  only  recover  by  showing  the  actual,  notorious  prior 
possession.^  The  question  whether  a  settler  on  public  lands  has 
proceeded  with  reasonable  diligence  to  f ollow^^  up  his  location 
with  the  necessary  improvements,  so  as  to  recover  in  ejectment 
against  a  subsequent  possessor,  is  a  question  of  fact^  for  a 
jury.2 

§  1559.  In  Matters  arising  in  the  Course  of  Judicial  Admin- 
istration.—  In  matters  arising  in  the  course  of  judic'al  adminis- 
tration, the  judge,  from  his  greater  experience,  would  be  better 
qualified  to  decide  what  is  a  reasonable  time  for  the  doing  of  an 
act,  than  would  a  jury.  But  even  here  no  uniform  rule  can  be 
stated,  especially  in  view  of  the  fact,  already  seen,  that  the 
question  of  negligence  in  an  attorney  or  solicitor  is  generally  re- 
garded as  a  question  of  fact  for  a  jury.*'  So,  where  under  a 
peculiar  agreement  the  question  was  whether  co»ts  had  been  taxed 
within  a  reasonable  time  after  the  making  of  the  agreement  that 
they  should  be  taxed,  it  was  held  that  it  was  a  question  for  the 
jury  and  not  for  the  judge.*  So,  whether  an  award  is.made  with- 
in a  reasonable  time,  within  the  intention  of  the  parties  making 
the  submission,  has  been  a  question  for  the  jury^  in  an  action 
upon  the  award.*  But  where  a  plaintiff  sued  out  a  writ  of  capias 
ad  respondendum  y  and  caused  his  debtor  to  be  arrested  and  com- 
mitted to  prison  or  held  to  bail,  upon  the  payment  of  the  debt,  it 
became  his  duty  to  countermand  the  order  of  arrest  within  a  rea- 
sonable time,  and  what  was  a  reasonable  time  was  for  the  decis^ 
ion  of  the  judge^  and  was  not  to  be  submitted  to  the  jury,  in  an 
action  for  false  imprisonment.^  So,  under  the  old  law,  which 
made  a  sheriff  liable  for  an  escape^  where  he  failed  to  take  to 

'  Staininger  v.  Andrews,  4  Nev.  69,  »  Post,  §  1700. 

67.    Compare    Plume   v.   Seward,    4  <  Bnrton  r.  Griffiths,  11  Mees.  &  W. 

CaL  94;  Coryell  r.  Cain,  16  Cal.  5G7;  817,  824. 

Lawrence  v.    Fulton,    19  Cal.     690;  *  Haywood  r.  Harmon,  17  III.  477, 

Hutton  V.   Schumakcr,  21   Cal.   453;  480. 

Polack  V.  McGrath,  'ol  Cal.  15.  «  Schelbel  r.  Fairbalu,  I  Bos.  &  Pal. 

*  Staininger  v.    Andrews,  4    Nev.  388, 
59,  70. 


1142  PROVINCE  OF  COURT  AND  JURY,     [2  Thomp.  Tr. , 

prison  a  person  whose  body  had  been  taken  in  execution  under 
a  capias  ad  satisfaciendum^  within  a  convenient  time^  it  was  held 
that  what  was  a  convenient  time  was  a  question ^or  the  determina- 
tion of  the  judge y  who  would  admit  of  all  reasonable  delay; 
**  but  if  that  be  made  use  of  by  the  officer,  as  a  means  of  giving 
more  lij[)erty  than  he  ought,  he  will  be  liable  for  an  escape."^ 

§  1560.  Reasonable  Time  for  holding:  Prisoner  for  Re-ex- 
aminatlon.  —  This  question  is  liable  to  arise  in  actions  for  false 
imprisonment.  It  is  now,  according  to  Taylor,  regulated  by 
statute  in  England  and  in  Ireland  —  with  a  single  exception  re- 
cognized in  England.*  It  is  presumed  to  be  so  regulated  in  most 
American  jurisdictions.  Where  it  is  so  regulated,  of  course  the 
question,  when  it  arises,  must  be  pronounced  by  the  court  upon 
an  interpretation  of  the  statute,  and  cannot  be  submitted  to  a 
jury.  Where  there  is  no  governing  statute,  or  where  the  statute 
is  flexible,  leaving  a  latitude  of  discretion  as  to  what  is  a  reason- 
able time,  then,  it  is  supposed  that  what  is  a  reasonable  time 
will  be  a  mixed  question  of  law  and  fact,  similar  to  the  question 
of  reasonable  cause  in  actions  for  malicious  prosecution."  In 
two  cases  in  England,*  and  one  in  Ireland,*  which  where  actions 
against  the  committing  magistrate,  this  question  was  submitted 
to  the  jury  ;  but  the  propriety  of  these  rulings  may  be  questioned. 
It  seems  to  be  a  reversal  of  judicial  conceptions  to  have  the  pro- 
priety of  the  discretionary  action  of  a  judicial  officer  passed  upon 
by  a  jury,  in  an  action  for  damages  against  the  officer. 

§  1561.  For  Passengrer  to  call  for  and  receive  his  baggrasr^ 
after  transit  ended.  —  It  has  been  said:  ^^  The  carrier  is  bound 
to  deliver  safely  to  a  passenger  his  baggage  at  the  place  of  its 
destination,  in  a  reasonable  time  and  manner;  and  when  it  is  thus 

^  Benton  r.  Sutton,  1  Bos.  &  P.  24,  *  Davis  v.  Capper,  supra;  Cave  v. 

28,  per  Heath,  J.  Mountain,  1   Man.  &  G.  260;  «.  c.   1 

2  Tayl  Ev.  (8th  Eng.  cd  ),  §  35,  and      Scott  (N.  R.)>  132. 

cases  cited.  *  Gillman   t?.    Connor,    2   Jebb    & 

3  See  Davis  p.  Capper,  10  Barn.  &      Symes,  210. 
Cr.  28 ;  5.  c.  5  Man.  &  Ry  53 :  «.  c,  4  Car. 

&P.  134. 
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delivered,  or  offered  to  be  delivered,  the  passenger  is  bound  to  re- 
ceive it  and  remove  it  in  a  reasonable  time.  If  he  refuses  or 
neglects  to  do  so,  and  the  carrier  thereafter  retains  it  unclaimed 
by  the  owner,  his  liability  is  changed  from  that  of  an  insurer  to 
the  responsibility  of  an  ordinary  bailee,  liable  only  for  losses 
occasioned  by  his  own  fault."  ^  What  is  a  reasonable  time  for 
the  passenger  to  take  away  his  baggage  has  been  regarded  as  a 
mixed  question  of  fact  and  law.  Where  the  testimony  is  con- 
flicting and  the  facts  are  unsettled,  the  jury  are  to  decide  it,  un- 
der the  instructions  of  the  court  as  to  the  law.  But  where  there 
is  no  dispute  as  to  the  facts,  the  question  is  purely  one  of  law, 
and  the  court  should  decide  it ;  ^  and  in  such  case  it  is  error  to 
submit  the  question  to  a  jury.* 

§1562.  Reasonable   Time    for   selling:     after   Distress.-^ 

Under  English  statutes,*  it  has  been  held  that  a  landlord  may  re- 
main upon  the  premises  for  more  than  five  days  after  a  distress 
for  the  purpose  of  selling  the  goods  distrained,  since,  by  the 
statute,  he  could  not  sell  until  five  days  have  expired;  and,  that 
it  is  a  question  for  the  jury  Xx>  say  what  is  a  reasonable  time  after 
five  days  Vithin  which  to  sell  the  goods.* 

§  1563.  Delay  in  making  the  Yoyagre  Insured.  -^  An  unrea- 
sonable delay  in  performing  the  voyage  insured  will  discharge  a 
policy  of  marine  insurance.^  What  is  an  unreasonable  delay  will 
be  a  question  for  a  jury.  In  one  case  it  was  submitted  to  a  jury 
with  the  evidence  to  find  a  special  verdict  and  they  found  as  a 
conclusion  that  there  was  *•  unreasonable  and  unjustifiable  delay 
between  the  making  of  the  said  policy  of  insurance  and  the  com- 


1  Roth  V.  Buffalo  &c.  R.  Co.,  34  N. 
Y.  548,  558,  opinion  by  Smith,  J. 

«  Koth  V.  Buffalo  &c.  R.  Co.  34  N. 
Y.  648  (where,  under  the  circum- 
stances, the  court  held  that  the  de- 
lay was  unreasonable);  Hedges  v. 
Hudson  River  &c.  R.  Co.,  49  N.  Y. 
223. 

*  Hodges  r.  Hudson  River  &c.  R. 
Co.,  supra;  post^  §  1881. 


<  Stat.  2  Wm.  &  M.  Sess.  1,  c.  6, 
§2;  11  Geo.  2,  c.  19,  §  10. 

«  Pitt  r.  Shew,  4  Bam.  &  Aid.  206, 
208. 

«  Chitty  V.  Selwyn,  2  Atk.  369;  Pal- 
mer V.  Marshall,  8  Bing.  161;  Ougier 
V,  Jennings,  1  Camp.  605;  Smith  v, 
Surridge,  4  Esp.  25;  Hull  v.  Cooper, 
14  East,  479;  Mount  v.  Larkins,  8  Blng. 
122;  Park  Ins.  71,  72;  antey  §1320. 
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mencement  of  the  risk  intended  to  be  insured  against,"  and 
judgment  was  entered  thereon  for  the  defendant.^ 

§  1504.  Time  for  retarning:  Goods  sold  by  Sample.  —  So,  it 

is  proper  to  submit  it  to  the  jury^  whether  goods  sold  by  sample 
have  been  rejected  and  returned  within  a  reasonable  time.^ 

§  1565.  Time  for  transmitting  Inland  Bill  of  Exchange.  — 

So,  it  has  been  held  that  the  holder  of  an  inland  bill,  payable 
after  sight,  is  not  bound  instantly  to  transmit  it  for  acceptance. 
He  may  put  it  into  circulation,  or,  though  he  do  not  circulate  it, 
he  may  take  a  reasonable  time  to  present  it  for  acceptance;  and 
what  is  a  reasonable  time  is  a  question  for  the  jury.^  In  deter- 
mining this  question,  it  has  been  held  that  the  jury  should  be  in- 
structed to  take  into  consideration  the  interests,  not  only  of  the 
drawer,  but  of  the  holder  also.*  The  question  of  reasonable 
time  does  not  arise  in  the  case  of  a  blank  acceptance^  when,  the 
bill  is  in  the  hands  of  a  bona  fide  indorsee  for  value  without 
notice/ 

§  1560.  Other  Cases  where  Reasonable  Time  has  been  held 
a  Question  for  a  Jury.  —  It  has  been  held,  in  an  action  on  the 
case  for  not  carrying  away  tithes,  that,  whether  the  whole  crop 


1  Mount  V,  Larkins,  8  Bing.  108 ;  8.  c. 
1  Moore  &  S.  166.  In  Phillips  r.  Ir- 
ving, 7  Man.  &  G.  325,  328,  329,  the 
question  was  left  to  the  decision  of 
the  court  by  consent,  and  Tindal, 
C.  J.,  ruled  **  that  no  certain  or  fixed 
time  could  be  said  to  be  a  reasonable 
time  for  seeking  a  cargo  in  a  foreign 
port;  but  that  the  time  allowed  must 
vary  with  the  varying  circumstances, 
which  may  render  it  more  or  less  diffi- 
cult to  obtain  such  a  cargo. ^' 

2  Parker  v.  Palmer,  4  Bai*n.  &  Aid. 
387. 

3  Fry  r.  Hill,    7  Taunt.  397;  ante,  - 
§  1222  et  seq, 

*  MulHck  17.  Radakissen,  9  Moore 


P.  C.  46,  53;  Melllsh  v.  Rawdon,  9 
Bing.  416.  See  also  Chartered  &  Mer- 
cantile Bank  of  India  V.  Dickson,  L.  R. 
3  P.  C.  674,  where  the  Privy  Council, 
reviewing  the  evidence  in  a  case  which 
seems  to  have  been  tried  without  a 
jury,  determined  that  the  lapse  of 
time  from  the  16th  of  February  to  the 
14th  of  December  of  the  same  year,  in 
the  case  of  a  demand  note,  was  not, 
under  the  circumstances,  an  unrea- 
sonable time  for  presenting  it.  See 
further  Van  Diemeu's  Land  Bank  t?. 
Victoria  Bank,  40  L.  J.  (C.  P.)  28. 

*  Montague  r.  Perkins,  22  L.  J.  (C. 
P.)  187. 
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has  been  left  on  the  ground  for  a  reasonable  time  after  the  tithe  has 
been  set  out,  in  order  that  the  tithe-owner  may  compare  the  tenth 
part  with  the  other  ninth,  is  a  question  for  the  jury  and  not  for  the 
court,  where  the  question  depends  on  a  variety  of  circumstances, 
such  as  the  residence  of  the  respective  parties,  the  time  when  no- 
tice was  given  that  the  corn  should  be  tithed,  the  state  of  the 
weather,  and  other  things  most  proper  for  the  consideration  of  a 
jury,^  Nevertheless,  it  seems  that  such  a  question  may  some- 
times be  a  question  for  the  judge^  the  facts  having  been  first  as- 
certained by  the  jury.^  The  question  what  are  *^  seasonable 
limes* ^  for  doing  an  act,  —  which  means  the  same  thing  as  reason- 
able times,  —  has  been  held  in  substance  to  be  a  question  of  fact. 
Thus,  in  an  action  of  trespass  q.  c,  where  the  defendant  justi- 
fied by  reason  of  the  custom  that  the  inhabitants  of  the  town,  time 
out  of  mind  in  every  year,  had,  atall  seasonable  times  in  the  year, 
the  easement  of  passing  over  the  land  in  question,  it  was  held  to 
be  a  mixed  question  of  law  and  fact  what  times  were  to  be  deemed 
seasonable,  and  therefore  this  might  be  shown  upon  a  plea  setting 
up  such  a  defense.' 
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*  Facey  r.  Ilurdom,  3  Bam.  &  Cres.  *  Littledale,    J.,  in  Facey  v.  Hur- 

213.  dam,  3  Barn.  &  Cres.  213,  217. 

3  BoU  r.  WardeU,  Willes,  202. 
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§  1567.  Regrulations  of  Railway  Companies. — Whether 
a  regulation  established  by  a  railway  company,  or  other  public 
carrier,  is  a  reasonable  one,  is  a  question  for  the  judge  ;^  but 
whether  a  certain  regulation  of  a  railway  company  is  sufficienC 
for  the  prevention  of  collisions,  is  a  question  for  the  jury.' 
Thus,  it  has  been  held  that  the  reasonableness  of  the  rules 
adopted  by  a  common  carrier,  requiring  passengers  to  surrender 
their  tickets  to  the  conductor  when  called  for, — is  a  question  of  law 
for  the  court,  and  that  it  is  error  to  submit  such  a  question  to  the 
jury;  since  if  it  were  left  to  the  varying  discretion  of  juries  there 
would  be  one  rule  to-day  and  another  to-morrow,  and  neither  pas- 
sengers nor  railway  companies  would  know  their  rights  and  obli- 
gations.* Contrary  to  the  preceding,  it  has  been  held  in  New 
Jersey  that  the  reasonableness  of  a  regulation  of  a  railway  com- 
pany which  affects  its  customers,  as  contradistinguished  from  a 
by-law  which  affects  its  own  members,  as,  for  instance,  a  regula- 
tion requiring  a  receipt  for  all  the  goods  which  have  been  deliv- 

J  Ante,  §   1057.  N.  Y.  126.    At  the  same  time  it  is  held 

s  Chicago  &c.  R.  Co.  v,   McLallen,  proper  to  admit  testimony  in  regard 

84  111.  109,  116.  to  the  necessity  of  such  a  rule.    Illl- 

'  111.  Cent.  R.  Co.  r.  Whittemore,  nois  Central  R.    Co.  v.    Whittcmore.. 

43  111.  420,  423;  Vedder  r.Fellows,  20  supra. 
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ered  to  the  company  as  a  carrier  before  its  agent  is  permitted  to 
deliver  any  part  of  them, —  is  a  question  of  fact  for  a  jury .^  So, 
it  has  been  held  that  the  reasonableness  of  rules  prescribed  by  a 
railway  company  to  its  engineers  for  the  running  of  their  trains^ 
would  present  a  question  for  the  decision  of  ihejuryj^ 

§  1568.  By-laws  of  Corporations.  — It  has  always  been 
held  that  the  reasonableness  of  the  by-laws  of  corporations  is  a 
question  of  law,  and  that  such  by-laws  may  be  set  aside  when,  in 
the  opinion  of  the  court,  they  are  unreasonable.^  It  will  be  seen 
that  this  rule  involves  nothing  more  than  the  substitution  of  the 
opinion  of  the  Judge  for  that  of  the  governing  body  of  the  cor- 
poration, in  determining  whether  a  corporate  by-law  is  to  stand 
or  fall.  This  rule  applies  to  the  by-laws,  more  usually  called 
ordinancesy  of  municipal  corporations  which  impose  penalties  for 
prescribed  offenses.  Whether  such  a  by-law  is  reasonable  is  a 
question  of  law  for  the  court.  If  one  party  offer  such  an  issue 
to  the  court,  the  other  party  may  demur;  but  it  has  been  held,  if 
he  joins  issue  thereon,  he  cannot  afterwards  submit  the  question 
to  the  court;  it  must,  it  seems,  go  to  the  jury.* 

§  1569.  Rules  of  Boards  of  Trade.  — The  reasonableness  of 
a  rule  of  a  board  of  trade  touching  the  inspection  of  provisions 
in  case  of  cash  sales  is,  it  seems,  a  question  of  law  for  the  court.* 

§  1570.  Whether  Fines,  Customs  or  Services  are   reanon- 

able.  —  These  questions  are  likewise  to  be  decided  by  the  judges.* 
While  the  existence  of  a  custom  of  trade  is  generally  a  question 
of  fact  for  a  jury,  yet  the  reasonableness  of  such  a  custom  is  a 
question  of  law  for  the  court ;  and  hence  the  court  will  not  leave 
it  to  the  jury  to  find  the  existence  of  a  custom  which,  if  found, 

*  Morris  &c.  B.  Co.  v.  Ayres,  29  N.  *  Common  Council  of  Alexandria 
J.  t».  893.  See  also  State  v.  Overton,  v,  Brockett,  2  CrancU  C.  C.  (U.  S.)  13. 
24  N.  J.  L.  435,  441.  «  Cliicago  Packing  &c.  Co.  v.  Tllton, 

*  Quimby  v.  Vermont  Central    B.  87  lU.  648;  ante,  §  1057. 

Co.,  23  Vt.  387,  395.  «  Co.   Litt.   66  b,  69  b;    Wilson  v. 

«  Ante,  §  1057.       •  Hoare,  10  Ad.  &  El.  236;  BeU  v.  War- 

deU,  Willes,  202,  204. 
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would  be  unreasonable,  and  which  the  court  would,  therefore,  not 
allow  to  be  applied  in  the  government  of  the  rights  of  the  par- 
ties.^ 

§  1571.  Reasonableness  of  the  Charges  of  Boom  Com- 
panies for  driving  Logs  of  other  Qwners  mingled  with  theirs* 
and  Circumstances  which  Justify  the  same.  —  Under  a  rule  of 
law  which  the  Supreme  Court  of  Michigan  were,  prior  to  an  ad- 
equate statutory  enactment,^  obliged  to  declare  to  meet  the  very 
peculiar  and  difficult  case  of  logs  of  an  individual  owner  becom- 
ing mingled  in  driving  them  down  a  river  with  those  of  the 
boom  company  created  for  the  purpose  of  log  driving  under  the 
statutes  of  that  State,  —  where  the  logs  of  an  individual  owner 
became  mingled  with  those  -in  the  charge  of  a  boom  company 
without  the  owner's  consent,  and  without  the  fault  of  the  com- 
pany, the  company  acquires  a  lien  for  their  services  in  driving 
them,  which  they  do  not  waive  by  refusing  to  deliver  them  to  the 
owner  on  demand  unless  he  tenders,  not  only  a  reasonable  com- 
pensation for  the  service,  but  enough  to  cover  the  cost  of  sepa- 
rating his  logs  from  the  rest.  The  court  further  held  that,  in  an 
action  involving  the  existence  of  a  lien  for  such  service,  a  full 
showing  should  be  had  as  to  the  items  which  go  to  the  making 
up  of  the  claim,  and  th:ita  full  cross-examination  should  be  per- 
mitted; and  further,  that  the  reasonableness  of  the  claim  is /"or 
the  jury  ^  and  that  they  cannot  be  instructed  a  sto  their  conclu- 
sions thereon.'  In  an  action  by  a  boom  company  for  running 
oertain  logs  which  have  thus  become  mingled  with  those  in  their 
charge,  it  has  been  further  held  that  it  is /or  the  jury  to  decide 
whether  any  of  the  various .  items  of  the  account  properly  enter 
into  it,  and  whether  the  charges  of  the  company  are  reasonable ; 
whether  it  was  proper  for  the  company  to  interfere  to  take  care 
of  the  defendant's  logs  or  to  detain  them  temporarily  to  prevent 
loss  to  their  owners;  and  whether  an  artificial  channel,  provided 

1  Bourke  r.  James,  4  Mich.  336;  acted.  Pub.  Laws  of  Michigan  1883; 
4intey  §  1057.  p.  72. 

*  Such  a  statute  was  afterwards  en-  ^  HaU  r.  Titta^^awassee  Boom  Co., 

51  Mich.  877, 409, 
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by  the  company,  was  useful  for  clearing  the  river  and  securing 
the  safe  delivery  of  the  logs.^ 

§  1572.  Reasonableness  of  Contracts :  G>eneral  Obscirva- 
tions.  —  Whether  a  contract  is  void  as  being  an  unreasonable  re- 
straint of  trade  may,  it  seems,  under  circumstances,  be  a  question 
for  the  jury,  though  in  general  it  is  a  'question  of  law.^  It  is 
believed  that  it  is  generally,  if  not  universally,  decided  as  a  ques- 
tion of  law;  and  the  writer  may  add  that  he  has  met  with  no 
cases  in  American  jurisdictions  which  submit  to  juries  the  ques- 
tion of  the  reasonableness  of  stipulations  in  contracts.  The  cur- 
rent of  decisions  runs  entirely  the  other  way. 

m 

§  1573.  Contracts  limiting  the  Common-Liaw  Liiability  of 
Carriers. — Tliis  is  seen  in  the  manner  in  which  the  law  deals 
with  stipulations  in  contracts  between  carriers  and  sl^ippers,  by 
which  the  carrier  undertakes  to  discharge  himself  of  the  liability 
imposed  upon  him  by  the  common  law  as  an  insurer  of  the  goods 
against  all  loss  or  damage  happening  from  other  causes  thail  the 
act  of  God  or  the  public  enemy.  The  law  holds  such  stipula- 
tions void  and  discharges  them,  in  so  far  as  they  attempt  to  ex- 
onerate the  carrier  from  liability  for  loss  or  damage  happening 
in  consequence  of  the  negligence,  fraud,  or  other  fault  of  himself, 
his  agents  or  servants.' 

§  1574.  Stipulation  with  a  Common  Carrier  as  to  Time  of 
bringing  Salt  for  Loss.  —  Among  the  stipulations  which  com- 
mon carriers  make  for  the  purpose  of  evading  the  liability  cast 
upon  them  by  the  common  law,  is  one  that,  in  case  of  loss  or 
damage  to  the  goods  received  by  them  for  carriage,  suit  shall  be 
brought  within  a  specified  time.  It  is  held  that  such  contracts 
do  not  contravene  the  policy  of  the  law,  provided  the  time  lim- 
ited is   not  so  short  as  to  be  unreasonable;  and   it  will   be  a 


1  Stnrgeon  River  Boom  Co.  v,  Nes-      8.  c.  22  L.  J.  Q.  B.  185«,    18  Eng.  L.  & 
ter,  66  Mich.  113.  Eq.  151;  Ante  §§  109G,  1097. 

>  tallls  V.  Tallls,  1  El.  &  Bl.  391 ;  *  Posty  §  1851  et  seq. 
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question  of  law  for  the  court  whether  it  is  reasonable  or  unrea- 
sonable.^ 

§  1575.  Stipulations  as  to  Xotlce  of  Loss  in  Case  of  the 
Carriagre  of  Live  stock.  —It  has  been  held  that  a  contract  be- 
tween a  carrier  of  live  stock  and  a  shipper  by  which  it  is  pro- 
vided that  no  claim  for.  loss  or  damage  shall  be  allowed  or  sued 
for,  unless  written  notice,  verified  by  affidavit,  shall  be  given  to 
the  carrier's  general  agent,  at  a  designated  place,  within  five 
days  after  the  removal  of  the  stock  from  its  cars,  is  reasonable 
and  valid,^  thus  deciding  it  as  a  quention  of  law. 

§  1576.  Stipulations  by  Tele^aph  Company  as  to  Time  of 
driving  Notice  of  Claims  for  Damagres  for  Erroneous  Transmis- 
sion of  Messages.  —  It  is  held  that  it  is  competent  for  a  tele- 
graph company  to  make  a  reasonable  stipulation  with  its  customers 
that  claims  for  damages  shall  be  made  within  a  reasonable  time. 
It  is  said  that,  **  when  a  definite  term  is  fixed,  the  question  of  • 
its  reasonableness  is  to  be  determined  by  the  court;  "  but  that, 
**  where  the  only  limitation  is  that  a  thing  shall  be  done  within 
a  reasonable  time,  it  is  proper  for  the  jury  to  say  what  is  a  rea- 
sonable time,  in  view  of  the  circumstances  of  the  case."  *  Ap- 
plying this  principle,  it  has  been  held  that  thirtijy^  and  even 
twenty  days^  is  not  an  unreasonable  time,  as  matter  of  law.® 

§  1577.  Stipulation  in  Insurance  Policy  as  to  time  of  giving: 
Notice  of  Loss.  —  Stipulations  in  policies  of  fire  insurance  re- 
quiring the  policy-holder  to  give  notice  of  the  loss  within  thirty 
days  thereafter  are  upheld,  though  the  courts  are  liberal  in  in- 
terpreting various  acts  of  the  company  as  a  waiver  of  such  a 
stipulation.^ 

^  Thompson  r.  Chicago  &c.  R.  Co.,  <  Ibid. 

22  Mo.  App.  321,  326.  «  Heimann  v.  Western  Union  Tcl. 

2  Dawson  r.   St.  Louis  &c.  R.  Co.,      Co.,  57  Wis.  562. 

76  Mo.  514;  Brown  v.  Wabash  &c.  R.  «  Compare  Wolf  v.  Telegraph   Co., 

Co.,  18  Mo.  App.  568,  577.  62  Pa.  St.  83. 

3  Massengale  r.  Western  Union  ^  Russell  v.  State  Ins.  Co.,  65  Mo. 
Tel.  Co.,  17  Mo.  App.  257,  260.                   585;  arUe^  §  1296. 
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§  1578*  What  Sum  of  Money  carried  iu  a  Passenger's  Trunk 
is  a  Reasonable  Sum.  —  It  is  held  that  the  baggage  which  a 
passenger  has  entrusted  to  a  carrier  with  whom  the  owner  has 
taken  passage,  is  under  the  same  protection  as  goods  which  are 
entrusted  to  a  common  carrier;  that  a  proper  sum  of  money  for 
traveling  expenses,  contained  in  the  trunk  of  a  passenger-,  is  to 
he  considered  as  a  part  of  his  personal  baggage,  and,  in  case  of 
its  loss,  the  passenger  may  recover  the  value  of  the  same;  that 
this  amount  must  be  measured,  not  alone  by  the  requirements  of 
the  transit  over  a  particular  part  of  the  entire  route  to  which  the 
line  of  one  class  of  carriers  extends,  but  must  embrace  the  whole 
of  the  contemplated  journey ;  and  that  it  includes  such  an  allow- 
ance for  expenses  or  sickness,  and  for  sojourning  by  the  way,  as  a 
reasonably  prudent  man  would  consider  it  necessary  to  make.* 
Beyond  a  small  amount  sufficient  for  traveling  expenses  merely, 
it  is  held  that  money,  whether  in  bank-notes  or  in  specie,  is  not 
properly  baggage.*  While  it  has  been  held  in  some  instances 
that  even  small  amounts  of  money,  taken  along  by  a  traveler  to 
defray  his  traveling  expenses,  are  not  properly  packed  in  his 
baggage,^  yet  the  weight  of  authority  is  to  the  contrary.*     Sev- 


1  MerriU  v.  Grinnell,  30  N.  Y.  694. 

*  Phelps  V.  London  &c.  R.  Co.,  19 
C.  B.  (n.  8.)  321;  «.  c.  11  Jur.  (n.  8.) 
652;  34  L.  J.  (C.  P.)  269;  13  Week. 
Rep.  782;  12  L.  T.  (n.  8.)  496;  Butcher 
V.  London  &c.  R.  Co.,  16  C.  B.  13;  1 
Jur.  (N.  8.)  427;  24  L.  J.  (C.  P.)  137; 
Grant  v.  Newton,^  1  E.  D.  Smith,  96; 
Whitmore  v,  Str.  Caroline,  20  Mo.  613; 
Merrill  v.  Grinnell,  80  N.  Y.  694; 
Bomar  v.  Maxwell,  9  Humph.  (Tenn.) 
621;  Doyle  v.  Klser,  6  Ind.  242;  Jordan 
r.  FaU  River  R.  Co.,  6  Cash.  (Mass.) 
69 ;  Dunlap  v.  International  Steamboat 
Co.,  98  Mass.  371;  Dibble  v.  Brown, 
12  Ga.  217;  Hellman  v,  Holladay, 
Woolw.  366 ;  Hutchings  r.  Western  R. 
Co.,  25  Ga.  61;  Hickox  v.  Naugatnck 
R.  Co.,  31  Conn.  281;  The  Ionic,  6 
Blatch.  538 ;  Senecal  v,  Richelieu  Co. ,  1 5 
Lower  Canada  Jur.  1 ;  Orange  Co.  Bank 


V,  Brown,  9  Wend.  (N.  Y.)  86;  Davis 
V.  Michigan  &c.  R.  Co.,  22  111.  278. 

«  Grant  v.  Newton,  1  E.  D.  Smith 
(N.  Y.),  05;  Davis  v.  Michigan  &c.  R. 
Co.,. 22  111.  278.     . 

*  Bomar  r.  Maxwell,  9  Humph. 
(Tenn.)  621 ;  Merrill  v,  Grinnell,  30  N. 
Y.  694;  Johnson  v.  Stone,  11  Humph. 
(Tenn)  419;  Doyle  r.  Kiser,  6  Ind.  242; 
Jordan  v.  Fall  River  Co.,  6  Cush. 
(Mass.)  69;  Duffy  v,  Thompson,  4 
E.  D.  Smith,  178;  Weed  t?.  Saratoga 
&c.  R.  Co.,  19  Wend.  (N.  Y.)  534;  Cin- 
cinnati &c.  R.  Co.  V,  Marcus,  38  111. 
219 ;  Torpey  17.  Williams,  3  Daly  (N.  Y.), 
162 ;  Hickox  r.  Naugatuck  &c.  R.  Co.,  31 
Conn.  281;  Illinois  &c.  R.  Co.  v.  Cope- 
land,  24  111.  332;  Cadwallader  17.  Grand 
Trunk  Co.,  9  Lower  Canada  Rep.  169; 
Orange  Co.  Bank  t7.  Brown,  9  Wend. 
(N.  Y.)  86. 
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eral  authorities  also  concur  in  holding  that,  what  is  a  reasonable 
amount  of  money  which  a  passenger  may  thus  take  with  him  in 
his  trunk,  so  as  to  charge  the  carrier  with  liability  therefor  as  an. 
insurer,  is  a  question  of  fact  for  a  jury,  to  be  determined  upon 
the  evidence  touching  the  circumstances  of  the  traveler  and  of 
the  journey.^ 

§  1579.  What  amount  of  Baggrage  for  a  Passenger  is  Exces- 
sive. —  The  same  principles  apply  in  respect  of  the  quantity  of 
baggage  which  a  traveler  is  entitled  to  take  as  such.*  It  has 
been  laid  down,  in  a  case  in  the  Supreme  Court  of  the  United 
States,  that  the  liability  of  a  carrier  for  the  loss  of  passengers' 
baggage  does  not  extend  beyond  ordinary  baggage,  or  such  bag- 
gage as  a  traveler  usually  carries  with  him  for  his  personal  con- 
venience; that  the  contract  of  carriage  **only  implies  an 
undertaking  to  transport  such  a  limited  quantity  of  articles  as  are 
ordinarily  taken  by  travelers  for  their  personal  use  and  conven- 
ience, -—such  quantity  depending,  of  course,  upon  the  situation 
of  the  p(^rty,  the  object  and  length  of  his  journey,  and  many 
other  considerations."^  An  English  case  has  thus  expressed 
the  rule:  **  Whatever  the  passenger  takes  with  him  for  his  per- 
sonal use  or  convenience,  according  to  the  habits  or  wants  of 
the  particular  class  to  which  he  belongs,  either  with  reference 
to  the  immediate  necessities  or  to  the  ultimate  purpose  of  the 
journey,  must  be  considered  as  personal  baggage.'*  *  And 
whether  the  amount  of  baggage  which  a  passenger  takes  along- 
with  him  on  a  particular  journey  is  reasonable  or  excessive, 
within  the  foregoing  rule,  is  a  question  of  fact  for  the  jury.  It 
was  so  held  where  a  Russian  countess,  of  great  wealth  and  high 

^  MerriU  v.  Grinnell,  iupra;  John-  «  Hannibal  &c.  R.  Co.  v.  Swift,  1^ 

son  V,  Stone,  11  Humph.  (Tenn.)  419;  Wall.  (U.  S.)   262;   I^ew  York  &c.  R. 

Jordan  v.  Fall  River    Co.,    6   Cush.  Co.  r.  Fraloff,  100  U.  S.  24;  e.  c.  9 

(Mass.)  69;  Duffy  v,  Thompson,  4  E.  Cent.  L.  J.  432;  8  Rep.  801;  20  Alb.  L. 

D.  Smith  (N.  Y.),  178;  Weed  r.  Sarato-  J.  409;  Thomp.  Carr.  Pass.  602. 
ga  &c.  R.  Co.,  19  Wend.  (N.  Y.)  634;  <  Macrow  v.  Great  Western  R.  Co.,. 

Grant  r.  Xewton,  1 E.  D.  Smith  (N.  Y.),  L.  R.  6  Q.  B.  612,  per  Lord  Cockbum, 

96.  C.  J. 

'  See  Angell  on  Carriers,  §  116. 
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social  position,  traveling  in  America  as  she  had  traveled  in  many 
countries,  put  on  board  a  railway  six  ordinary  travel-worn 
trunks,  one  of  which  contained  a  large  quantity  of  wearing 
apparel,  including  many  elegant  and  costly  dresses  and  also  rare 
and  valuable  laces,  which  she  had  been  accustomed  to  wear  upon 
different  occasions  when  on  visits  or  frequenting  theaters  or  at- 
tending dinners,  balls  or  receptions,  — a  portion  of  which  lace  had 
been  made  by  her  ancestors  upon  their  estates  in  Russia.  One 
of  these  trunks  was  broken  .open  and  rifled  in  the  hands  of  the 
railway  carrier,  and  two  hundred  yards  of  valuable  lace  stolen. 
She  brought  an  action  against  the  carrier  for  the  value  of  the 
same,  and  recovered  a  verdict  of  $10,000.  A  judgment  on  this 
verdict  was  affirmed  by  the  Supreme  Court  of  the  United  States. 
The  court,  speaking  through  Mr.  Justice  Harlan,  stiid:  **  To  the 
extent,  therefore,  that  the  articles  carried  by  the  passenger  for 
his  personal  use  exceed  in  quantity  and  value  such  as  are  ordi- 
narily or  usually  carried  by  passengers  of  like  stations  and  pur- 
suing like  journeys,  they  are  not  baggage  for  which  the  carrier, 
by  general  law,  is  responsible  as  insurer.  In  cases  of  abuse  by 
the  passenger  of  the  privilege  which  the  law  gives  him,  the  car- 
rier secures  such  exemption  from  responsibility,  not  however, 
because  the  passenger,  uninquired  of,  failed  to  disclose  the 
character  and  value  of  the  articles  carried,  but  because  the  arti- 
cles, being  in  excess  of  the  amount  usually  or  ordinarily  car- 
ried under  like  circumstances,  would  not  constitute  buffsrasre 
within  the  true  meaning  of  the  law.  The  laces  in  question  con- 
fessedly constituted  a  part  of  the  wearing  apparel  of  the  defend- 
ant in  error.  They  were  adapted  to,  and  exclusively  designed 
for  personal  use,  according  to  her  convenience,  comfort,  or 
tastes,  during  the  extended  journey  upon  which  she  had  entered. 
They  were  not  merchandise,  nor  is  there  any  evidence  that  they 
were  intended  for  sale,  or  for  purposes  of  business.  Whether 
they  were  such  articles,  in  quantity  and  value,  as  passengers  of 
like  station,  and  under  such  circumstances  ordinarily  or  usually 
carry  for  their  personal  use,  and  to  subserve  their  convenience, 
gratification,  or  comfort  while  traveling,  was  not  a  pure  question 
of  law  for  the  sole  and  final  determination  of  the  court,  but  a 
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question  of  fact  for  the  jury,  ander  the  proper  guidance  from 
the  court  as  to  the  law  governing  such  cases.  It  was  for  the 
jury  to  say  to  what  extent,  if  any,  the  baggage  of  defendant  in 
error  exceeded  in  quantity  and  value  that  which  was  usually  car- 
ried without  extra  compensation,  and  to  disallow  any  claim  for 
such  excess."  ^ 

§  1580.  What  is  Baggage  a  Mixed  Question. of  Law  and 
Fact.  —  It  is  frequently  said  that  what  is  baggage  is  a  mixed 
question  of  law  and  fact,  to  be  determined  by  the  jury  under 
proper  instructions  from  the  court.^  It  cannot  be  decided  as  a 
question  of  law  merely,  upon  any  given  state  of  facts,  because  no 
general  rule  of  law  can  be  formulated  as  to  what  is  or  what  is  not 
a  reasonable  amount  of  baggage  to  be  carried  by  a  passenger  in 
a  particular  case.  It  is  rather  a  question  to  be  determined  upon 
the  aggregate  experience  of  twelve  men  in  the  jury  box,  than  by 
a  single  judge  on  the  bench.  The  adjudications  seem  to  justify 
the  statement  that  anything  may  be  carried  as  personal  baggage 
which  travelers  usually  carry  for  their  personal  use^  comfort,  in- 
struction or  amusement,  having  regard  to  the  circumstances  of 
each  particular  case.*  No  doubt  there  are  cases  where  the  evi- 
dence, not  being  conflicting  or  doubtful,  the  question  may  be  de- 
cided as  a  matter  of  law.  Thus,  it  has  been  held,  in  a  multitude 
of  cases,  that  a  passenger  cannot  carry  merchandise  in  his  personal 


1  New  York  &c.  R.  Co.  v.  Fraloff, 
100  U.  S.  24,  29;  «.  c.  9  Cent.  L.  J.  432; 
8  Rep.  801;  20  Alb.  L.  J.  409;  TUomp. 
Carr.  Pass.  602,  507. 

«  Brock  V,  Gale,  14  Fla.  523;  Dibble 
V.  Brown,  12  Ga.  217;  Parmalee  r. 
Fischer,  22  111.  212. 

»  Parmalee  v,  Fischer,  22  111.  212; 
Dibble  r.  Brown,  12  Ga.  217;  American 
Contract  Corp.  v.  Cross,  8  Bush,  (Ky.) 
472 ;  Cincinnati  &c.  R.  Co.  v.  Marcus, 
88  111.  219;  Dexter  v,  Syracuse  &c.  R. 
Co.,  42  N.  Y.  326;  Gleason  v.  Good- 
rich Transp.  Co.,  32  Wis.  85;  Del 
VaUe  V.  Str.  Richmond,  27  La.  Ann. 


90;  Hntchings  v.  Western  &c.  R.  Ck>.y 
25  Ga.  61 ;  Macrow  v.  Great  Western  R. 
Co.,  L.  R.  6  Q.  B.  612;  8,  c.  40  L.  J. 
(C.  P.)  300;  24L.  T.  (N.  s.)  618;  19 
Week.  Rep.  873 ;  Mississippi  &c,  R.  Co. 
V.  Kennedy,  41  Miss.  671;  Toledo  &c. 
R.  Co.  V.  Hammond,  33  Ind.  379 ;  Wil- 
son V.  Grand  Trunk  R.  Co.,  56  Me.  60; 
Walsh  V.  Str.  H.  M.  Wright,  1  Newb. 
Adm.  494;  Cadwallader  v.  Grand 
Trunk  R.  Co,,  9  Lower  Can.  169;  New- 
Orleans  &c.  R.  Co.  r.  Moore,  40  Miss. 
39;  Pardee  v.  Drew,  25  Wend.  (N.  Y.) 
469. 
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ba^age  to  avoid  payment  of  freight  upon  it,  and  in  case  of  its 
loss,  hold  the  carrier  to  his  liability  as  an  insurer.^ 

§  1581.  The  same  Rale  applicable  to  Bagrgage  of  a  Gaest 
Lost  at  a  Public  Inn. — The  liability  of  an  innkeeper  for  the 
goods  of  his  guest  is  analogous  to  that  of  a  common  carrier.' 
Both  had  their  origin  in  what  was  termed  the  custom  of  the 
realm.  At  common  law,  the  liability  of  an  innkeeper  seems  to  be 
larger  than  that  of  a  common  carrier,  because  it  extended  to  the 
goods  of  the  guest  which  the  innkeeper  received,  without  refer- 
ence to  whether  they  were  properly  denominated  baggage. 
Thus,  it  is  said  in  an  ancient  and  leading  case  in  England : 
•*  Therefore,  if  one  brings  a  bag  or  chest,  etc.,  of  evidence  into 
an  inn,  or  obligations ^  deeds  or  other  specialties ^  and  by  default 
of  the  innkeeper  they  are  taken  away,  the  innkeeper  shall  answer 
for  them,  and  the  writ  shall  be  fjoua  et  catalla  generally,  and  the 
declaration  shall  be  special.  These  words,  bona  et  catalla^  re- 
strain the  latter  words  to  extend  only  to  movables,  ♦  ♦  ♦ 
and  these  words  aforesaid,  absque  subtractione  seu  amissione^  ex- 
tend to  all  movable  goods."  ^  There  seems  to  have  been  a  dis- 
position in  recent  times  to  limit  the  liability  to  what  is  termed 
ordinary  bar/gage,  though,  where  the  subject  is  not  governed  by 
statute,  as  it  now  is  in  most  of  the  States,  the  common-law  rule 


>  CahUl  V.  London  &c,  B.  Co.,  10  C. 
B.  (X-  s.)  164;  ».  c.  7  Jur.  (n.  s.)  1164; 
\30  L.  J.  (C.  P.)  289 ;  8  Week.  Rep.  653; 
4  If.  T.  (n.  s.)  246 ;  affirmed  on  appeal 
13  C.  B.  (N.  s.)  818;  8  Jur.  (n.  s.) 
1063;  81  L.  J.  (C.  P.)  271;  10  Week. 
Kep.  391 ;  Belfast  &c.  R.  Co.  v.  Keys, 
9  H-  L.  Cas.  656;  8.  c,  8  Jur.  (n.  s.) 
367;  9  Week.  Rep.  793;  4  L.  T.  (n.  s.) 
S4l ;  Great  Northern  R.  Co.  ».  Shep- 
herd, 8  Exch.  30;  «.  c.  7  Eng.  Ry.  Cas. 
310;  21  L.  J.  (Exch.)  28G;  Mississippi 
Ac-  R.  Co.  V.  Kennedy  41  Miss.  671; 
Collins  V,  Boston  &c.  R.  Co.,  10  Cush. 
(Mass.)  506;  Dibble  v.  Brown,  12  Ga. 
217;  Smith  v.  Boston  &c.  R.  Co.,  44  N. 
H-  325;  Bell  r.  Newton,  4  E.  D.  Smith, 


59;  Pardee  v.  Drew,  25  Wend.  (N.  Y.) 
459;  Hutchings  V.  Western  &c.  R.  Co., 
26  Ga.  61 ;  Mich.  &c.  R.  Co.  v.  Oehm,  56 
111.  293;  Mich.  &c.  R.  Co.  v.  Carrow, 
73  111.  348;  Richards  r.  Westcott,  2 
Bosw.  (N.  y.)  689;  Ross  v.  Missouri 
&c.  R.  Co  ,  4  Mo.  App.  683;  Lee  v. 
Grand  Trunk  R.  Co.,  36  Upper  Can. 
(Q.  B.)  350;  Beckman  v.  Shouse,  5 
Rawle  (Pa.),  179;  Blumantle  v.  Fitch- 
burg  R.  Co.,  127  Mass.  322;  «.  c.  20 
Alb.  L.  J.  354. 

«  Post,  §  1843. 

*  Calye's  Case,  8  Coke  Rep.  63.  See 
note  to  this  case  In  1  Smith  Lead.  Cas. 
131. 
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no  doubt  still  generally  prevails.  Jt  has  been  supposed  that, 
under  the  rule  which  would  limit  the  liability  to  wHat  is  termed 
ordinarily  baggage,  that  is  to  such  articles  of  necessity  or  per- 
sonal convenience  as  are  usually  carried  by  travelers  for  their 
personal  use,  it  would  be  a  question  for  a  jury  to  determine  what 
is  baggage  under  the  circumstances  of  each  particular  case.^ 

§  1582.  Whether  ''  Cash  Letters"  helong:  to  the  Class  of 
Goods  which  the  Owners  of  a  Steamhoat  Undertook  to  Carry 
for  Hire.  — It  has  been  held,  under  circumstances,  not  improper 
for  the  court  to  submit  to  ^/«e /ar// the  question  whether  cash 
letters  belonged  to  that  class  or  character  of  goods  which  the 
owners  of  a  steamboat,  —  sued  for  the  loss  of  bank  bills  inclosed 
in.  sealed  letters,  —  undertook  to  carry  for  hire.^ 

§  1583.  Difference  of  Bisk  In  the  Carrlag^e  of  Collected 
Parcels. — It  has  been  held  a  question  for  the  jury  whether 
there  was  a  diflference  of  risk  tiO  a  carrier  in  carrying  what  was 
known  as  packed  parcels,  containing  a  number  of  parcels  belong- 
ing tg  different  individuals,  collected  by  a  person  who  followed 
the  trade  of  coUecting  parcels  and  transmitting  them  to  his  agent, 
in  the  country  for  distribution  to  their  various  owners,  and  other 
small  parcels  called  "  inclosures," — the  question  being  one  of 
fact  J  and  not  of  law.^ 

§  1584.  Reasonableness  of  a  Qualified  Refusal  by  a  Com- 
mon Carrier  to  Deliver  Goods.  —  In  case  of  goods  in  the  hands 
of  a  common  carrier,  if  delivery  is  demanded  by  the  person  en- 
titled to  receive  them,  and  the  refusal  of  the  carrier  to  deliver 
them  is  absolute  and  unqualified,  this  is  sufficient  evidence  of 
a  conversion;  but  if  the  refusal  is  qualified,  the  question  then  is, 
whether  the  qualification  is  reasonable,  for  if  reasonable  and 
made  in  good  faith,  it  is  no  evidence  of  a  conversion.*     In  other 

1  Sasseen  r.  Clark,  31  6a.  242.  Co.,  45  N.  Y.  34,  37;    Alexander  v, 

«  Knox  17.  Rive«,  14  Ala.  249.  Southey,  6  Bam.  &  Aid.  247;  Holbrook 

»  Crouch  r.  Great  Northern  R.  Co.,  v.    Wight,    24    Wend.    (N.    Y.)    169; 

11  Ex.  742;  ».  c.  34  Eng.  L.&  Eq.  673.  Rogers  v.  Weir,  34  N.  Y.  468;  Mount 

*  McEntee  v.  New  Jersey  Steamboat  v,  Derick,  5  HUl  (N.  Y.),  465. 
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words,  if  at  the  time  of  the  demand ,  a  reasonable  excuse  is  made 
in  good  faith  for  the  non-delivery,  the  goods  being  evidently 
kept  with  a  view  to  deliver  them  to  the  true  owner,  there  is  no 
conversion.^  The  reason  of  this  rule  is  that  carriers  are  under 
an  obligation  to  deliver  the  goods  to  the  rightful  owner;  they 
must  see  to  it  that  the  goods  are  delivered  to  the  right  person, 
for  if  the  goods  are  delivered  to  the  wrong  person,  either  by  an 
innocent  mistake  or  through  fraud  of  third  persons,  as  upon  a 
forged  order,  the  carrier  will  be  responsible,  and  the  wrongful 
delivery  will  be  treated  as  a  conversion.*  They  will,  therefore, 
be  protected  in  refusing  to  deliver,  until  reasonable  evidence  is 
furnished  them  that  the  party  claiming  is  the  party  entitled,  so 
long  as  they  act  in  good  faith  and  solely  with  a  view  to  a  proper 
delivery;  and  it  has  been  held,  under  circumstances,  that 
whether  their  excuse  for  refusing  delivery,  grounded  upon  the  in- 
sufficient identification  of  the  claimant,  was  reasonable,  is  a  ques" 
Hon  of  fact  for  a  jury,^  and  this  would  seem  to  be  the  rule  in 
most  cases. 

§  1585.  Necessaries  Famished  to  Infants  and  Married 
'Women. — It  seems  that,  whether  goods  purchased  by  amz/ior  are 
necessaries,  is  a  question  of  lawj  and  if  necessaries,  that  their 
quantity,  quality  and  reasonable  value  are  matters  of  fact. ^  It 
has  been  reasoned,  in  a  suit  of  chancery  against  a  mamecZt^^oman 
to  charge  a  note,  signed  by  herself  and  her  husband,  upon  her 
separate  Realty,  that  it  is  a  mixed  question  of  law  and  fact,  for 
a  master  to  find,  whether  the  articles  for  which  the  note  w^as 
given  were  necessaries.' 

§  1586.  Easement:  Reasonable  Use  of  Bight  of   Way.  — 

Where  premises  are  demised  or  conveyed,  "with  right  of  way 

1  McEntee  9.  New  Jersey  steamboat  Duff    v.     Bndd,     8    Bro^.    &   Bing. 

Co.,  supra.  177;  post^  §§  183G,  1875. 

'  Id.;  Hawkins  r.  Hoflman,6  HU1(N.  '  McEntee  v.  New  Jersey  Steamboat 
T.),  68G;    PoweU  v.  Myers,  26  Wend.  Co.,  45  N.  Y.  34. 
(N.  Y.)   691;  Devereux  v.  Barclay,  2  ^  Garr  r.  Haskett,  86  Ind.  373 ;  Hen- 
Burn.  &  Aid.  702;  Gnillaume  v.  Ham-  derson  v.  Fox,  5  Ind.  489. 
burgh  &c.  Packet  Co.,  42  N.  Y.  212;  «  Wlnshlp  v.  Waterman,  56  Vt.  181. 
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thereto,"  it  will  be  a  question  for  a  jury  what  is  a  reasonable  use 
of  such  right  of  way.  Thus,  where  a  right  of  way  was  expressed 
to  be  **  through  the  gate- way  "  of  the  plaintiff  (which  gate-way 
led  to  other  premises  of  the  plaintiff),  and  at  the  time  of  the  lease, 
carts  could  come  in  to  load  and  unload,  and  turn  around  and  go 
out  again,  but,  through  alterations  of  the  premises,  could  not  do 
so  now  without  slightly  trenching  upon  the  plaintiff's  premises,  — 
it  was  held  that,  in  the  reasonable  use  of  the  right  of  way,  the 
defendants  had  a  right  to  do  this,  and  that,  what  was  a  reasona- 
ble use  was  a  question  for  the  jury,^ 

§  1587.  Contest  as  to  whether  a  Deed  passes  a  Bight  of 
Way  as  an  Easement:  Whether  a  New  Way  can  he  made 
without  Unreasonable  Labor  and  Expense  —  In  an  action  to 
recover  damages  for  the  obstruction  of  a  way  by  erecting  a  fence 
across  it,  the  plaintiff  claiming  the  way  as  an  easement,  being 
appurtenant  to  land  conveyed  to  her  by  a  deed,  it  will  be  a  ques- 
tion for  the  jury  on  all  the  evidence,  whether  a  new  way  could 
be  made  without  unreasonable  labor  and  expenae.  In  such  a 
case  the  applicatory  rule  of  law  has  been  held  to  be  that  a  way 
over  other  land  of  a  grantor  in  a  deed  may  pass  as  appurtenant 
to  the  land  granted,  although  there  are  no  insuperable  physical 
obstacles  to  prevent  access  by  another  way,  if  such  other  way 
cannot  be  made  without  unreasonable  labor  and  expense ;  and, 
in  determining  this  question,  a  jury  may  consider  the  compar* 
ative  value  of  the  land  and  the  probable  cost  of  such  a  way.^ 

§  1588.  How  Jury  Instructed  in  such  a  Case. —  '*  The  jury  are 
instructed  that  the  deed  under  which  the  plaintiff  claimed,  conveyed 
whatever  was  necessary  to  the  beneficial  enjoyment  of  the  estate 
granted,  and  in  the  power  of  the  grantor  to  convey ;  that  it  was  not 
enough  for  the  plaintiff  to  prove  that  the  way  claimed  would  be  conven- 
ient and  beneficial,  but  she  must  also  prove  that  no  other  way  could  be 

1  Hawkins  v.  Carbines,  3  Hurl.  &  rane,  7  Jur.    (n.  s.)   925;  Leonard  v. 

N.  914.  Leonard,  2  Allen  (Mass.),  543;  Carbrey 

'  PettingiU   v.     Porter,     8    Allen  v.  WiUis,  7  AUen  (Mass.),  264. 
(Mass.),  1.  Compare  Ewart  o.  Coch- 
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oonyeniently  made  from  the  highway  to  her  intestate's  house,  without 
onreasonable  labor  and  expense ;  that  unreasonable  labor  and  expense 
means  excessive  and  disproportionate  to  the  value  of  the  property  pur- 
chased ;  and  that  it  was  a  question  for  the  jury,  on  all  the  evidence, 
whether  such  new  way  could  be  made  without  such  unreasonable  labor 
and  expense."  ^ 

1  Pettingm  V.  Porter^  8  Allen  (Mass.)  1, 6. 
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Cause  of  Reversal. 

§1595.  Essential    Grounds- of   the  Action.  —  In  order   to 
sustain  a  civil  action  to  recover  damages  for  the  malicious  prose- 
cution of  a  prior  criminal  action,  two  things  must  concur :  malice 
and  the  want  of  probable  cause. ^     In  other  words,  the  plaintiff 
must  show  that  the  prosecution  originated  in  the  malice  of  the 
prosecutor  and  without  probable   cause.'-*    Neither  of  these  in- 
gredients is  sufficient  without  the  other.     It  is  not  sufficient  to 
prove  express  malice,  unless  the  want  of  a  probable  cause  is  also 
shown.^    The  malice  here  spoken  of  is  express  malice^  that  is  to 
say,  malice  in  fact  ^  as  distinguished  from  malice  in  law.     **  Ac- 
tions of  slander,"  it  is  said,  "  are  sometimes  maintainable  with- 
out proof  of  actual  malice,  —  constructive  malice  being  sufficient. 
The  reason  for  the  distinction  is  this:   Slander  is  always  against 
public  policy,  and  very  rarely,  if  ever,  springs  from  other  than 
malicious  motives;  but  the  prosecution  of  alleged  criminals  is 
not  againsl^  public  policy,  and  it  is  only  occasionally  that  such  a 
prosecution  is  commenced  without  probable  cause.     Hence,  in 
actions  of  slander,  the  falsity  of  the  charge  being  shown,  malice 
is  established  by  a  legal  presumption,  and  proof  of  actual  malice 
is  not  required ;  but,  in  actions  for  malicious  prosecution,  the 
law  allows  of  no  such  presumption,  and  requires  proof  of  actual 
malice  to  sustain  them.*    In  other  words,  the  plaintiff  must  show 
that  the  defendant  acted  from  a  malicious  motive  in  prosecuting 
him,  and  that  he  had  no  sufficient  reason  to  believe  him  guilty. 


^  Johnstone  r.  Sutton,  1  T.  R.  644; 
Wade  V.  Waldeu,  23  111.  425;  Israel  v. 
Brook9.  23  111.  675;  Potter  v,  Seale,  8 
Cal.  217:  Stone  v,  Crocker,  24  Pick. 
(Mass.)  81,  83;  Jone8  w.  Gwyun,  10 
Mod.  214:  Farmer  v.  Darling,  4  Burr. 
1971,  1974t  Golding  V.  Crowle,  Sayer, 
1;  Lyon  ».  Fox,  2  Brown  (Pa.),  Apx. 
69 ;  Munzi5  v,  Dupont,  8  Wash.  C.  C. 
3J.  -a^eitcnr.  Bevins,  Cooke  (Tenn.), 


90;  Marshall  v,  Bussard,  Gilm.  (Va.) 
9;  Bell  v.  Graham,  1  Nott  &  McC. 
(S.  C.)  278;  Vanduzor  v.  Linderman, 
10  Johns.  (N.  Y.)  106;  White  v.  Ding- 
ley,  4  Mass.  435;  Lindsay  v.  Lamed, 
17  Mass.  190. 

«  Center  v.  Spring,  2  la.  393,  406. 

»  Ibid. 

<  Humphreys  v.  Parker,  62  Me.  602, 
606. 
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A  man  may^  from  pure  malice,  prosecute  another  who  is  realljr 
guilty,  or  whom  he  may,  upon  sufficient  grounds,  believe  to  be 
guilty,  and  though  the  accused  be  in  fact  iimocent,  no  action  will 
lie  against  the  prosecutor.^ 

§  1596.  Distinction  between  Actions  for  Malldoas  Prose* 
cation  and  Actions  for  Trespass  or  False  Imprisonment.  — 
**  There  is,'*  said  Lord  Mansfield,  **  no  similitude  or  analogy 
between  an  action  of  trespass,  and  this  kind  of  action.  An  action 
of  trespass  is  for  the  defendant's  having  done  that  which,  upon  the 
stating  of  it,  is  manifestly  illegal.  This  kind  of  action  is  for  a 
prosecution  which,  upon  the  stating  of  it,  is  manifestly  legal."  ^ 

1597.  Definition  of  Express  Malice. — Express  malice  of 
malice  in  fact  is  not  necessarily  envy,  hatred  or  ill-will;  but  in 
its  legal  sense  it  is  that  state  of  mind  which  prompts  the  doing 
of  an  act  without  just  or  legal  provocation  or  excuse.  "  In  a 
legal  sense,  malice  has  a  meaning  different  from  its  popular  sig- 
nification. Acts  willfully  and  designedly  done,  which  are  unlaw- 
ful, are  malicious  in  respect  to  those  to  whom  they  are  inju- 
rious. One  may  prosecute  a  laudable  purpose  with  an  honest 
intention,  but  in  such  a  manner,  and  in  such  disregard  of  the 
rights  of  others,  as  to  render  his  acts  unlawful.  Prosecutions 
may  be  instituted  and  pursued  with  pure  motives,  to  sup- 
press crimes,  but  so  regardless  of  established  forms  of  law, 
and  of  judicial  proceedings,  as  to  render  the  transactions  illegal 
and  malicious.  Thq  general  motive  may  be  upright  and  com- 
mendable, while  the  particular  acts,  in  reference  to  others,  may 
be  malicious  in  the  legal  acceptation  of  the  term;  so  that  an 
act  may  be  malicious  in  a  legal  sense,  which  is  not  prompted  or 
characterized  by  malevolence  or  corrupt  design."  * 

§  1598.  A  Precedent  op  an  Instruction  on  this  Question.  — It  was 
accordingly  held  that  the  following  instruction,  in  an  action  of  trespass 
on  the  case  for  a  conspiracy  in  commencing  a  prosecntion,  and  an  abuse 

1  Stone  V.  Crocker,  24  Pick.  (Mass.)  >  Page  v.  Gushing,  3S  Me.  523,  526. 

Sli  <^.  opinion  by  Howard,  J. 

'  fohnstone  o.  Satton,  1  T.  K.  544. 
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of  legal  process,  was  correct :  ^*  It  is  not  necessary,  to  maintain  the  ac- 
tion, lliat  the  defendants  should  have  had  any  corrupt  design,  or  that 
there  sliould  have  been  any  moral  turpitude  in  the  act  complained  of. 
That  defendants  might  have  acted  from  good  motives,  and  probably  did ; 
but  if  they  intended  to  take  liquors  from  the  boat  which  they  knew 
were  there  merely  on  freight,  and  combined  and  confederated  for  that 
pur[)ose,  they  were  not  justified ;  and  if,  by  such  coinbination  for  such* 
unlawful  purpose,  and  the  acts  done  by  them  in  effecting  such  purpose, 
they  occasioned  damage  to  the  plaintiffs,  they  would  be  liable  to  pay 
such  damage.*'^ 

§  1599.  Definition  of  Probable  Cause:  Importance  of  nn* 
derstanding  tbis  Subject.  —  The  importilQce  of  having  a  clear 
idea  of  the  meaning  of  the  term  probable  cause  id  seen  in  the  fact 
that  the  want  of  probable  cause,  rather  than  the  presence  of  malice ^ 
is  the  essential  ground  of  the  action,  and,  as  hereafter  seen, 
usually  furnishes  the  evidence  from  which  the  malice  is  implied. 
**  The  essential  ground  of  this  action,"  said  Lord  Mansfield,  **  is 
that  a  legal  prosecution  was  carried  on  without  a  probable  cause. 
We  say  this  is  emphatically  the  essential  ground,  because  every 
other  allegation  may  be  implied  from  this;  but  this  must  be  sub- 
stantively and  expressly  proved,  and  cannot  be  implied.  From 
the  want  of  probable  cause  malice  may  be,  and  most  commonly 
is,  implied.     The  knowledge  of  the  defendant  is  also  implied."  ^ 

§  1600.  How  defined.  —  Probable  cause  has  been  variously 
defined  as  follows:  **  A  suspicion,  founded  on  circumstances  suf- 
ficiently strong  to  warrant  a  reasonable  man  in  the  belief  that 
the  charge  is  true."  ^  *'A  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances,  sufficiently  strong  in  themselves  to  war- 
rant a  cautious  man  in  the  belief  that  the  person  accused  is 
guilty  of  the  offense  with  which  he  is  charged."  *  '*  Such  facts 
and  circumstances  as  would  induce  an  ingenuous  and  unpreju- 
diced man,  ojf  common  capacity,  in  the  defendant's  situation,  to 

*  Page  t?.  Cushlng,  38  Me.  523,  624.  Ash    v,    Marlow,    20     Oh.    119,   129; 

•  Johnstone  v,  Sutton,  1  T.  R.  644.  Cole  v,  Curtis,  16  Minn.  182,  195; 
"  Potter  V,  Scale,  8  Cal.  217,  221.  Bacon  v.  Towne.  4  Cusli.  (Mas8.)  217; 
4  Manns  v.  Dupont,  3  Wash.  C.   C.  Foshay  v,  Ferguson,  2  Denio  (N.  Y.), 

SI;   Center  v.  Spring,  2  la.  393,  407;      617;  Richej  v.  McBean,  17111.  68. 
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the  plaintiff  to  be  guilty,  would  justify  a  crimiDal  prose- 
eation  against  him."  ^  '*  That  apparent  state  of  facts,  found  to 
exi^  npon  reasonable  inquiry,  — that  is,  such  as  the  given  case 
rendered  conyenient  and  proper,  —  which  would  induce  a  reason- 
able, intelligent  and  prudent  man  to  believe  that  the  accused  person 
had  committed,  in  a  criminal  case,  the  crime  charged ;  or  in  a 
civil  ca^$e,  that  a  cause  of  action  existed."  * 

(  1601.  The  Defendant's  Knowledge,  how  far  an  Insre- 
dient.  — Among  the  facts  which  bear  upon  the  question  of  prob- 
able cause  are  the  defendant's  knowledge  of  the  alleged  ground 
of  the  accusation  at  the  time  when  he  prosecuted,  and  his  belief, 
at  that  time,  that  the  conduct  forming  such  ground  of  accusation 
amounted  to  the  offense  charged.  If  the  defendant  did  not  so 
believe,  the  want  of  probable  cause  is  established,  though  the 
imputed  offense  appeared  prima  facie  to  have  been  committed  by 
the  plaintiff,  and  the  fact  to  have  been  known  to  the  defendant, 
before  the  charge  was  made.  The  absence  of  belief  must  be 
proved  by  the  plaintiff;  and,  if  it  be  not  proved,  the  defect  is 
not  supplied,  for  the  purpose  of  showing  want  of  probable 
cause,  by  evidence  that  the  defendant  made  use  of  the  charge  as 
a  means  of  obtaining  an  unfair  advantage  over  the  plaintiff.^ 
Accordingly,  if,  in  such  an  action,  the  evidence  bearing  upon 
this  question  is  conflicting,  the  jury,  according  to  the  English 
practice,  may  be  asked  by  the  judge  whether  or  not  the  defend- 
ant, at  the  time  when  he  prosecuted  the  prior  action,  knew  of 
the  existence  of  those  circumstances  which  tend  to  show  proba- 
ble cause,  or  believed  that  they  amounted  to  the  offense  which  he 
charged  against  the  plaintiff ;  and  if  the  verdict  of  the  jury  neg- 
atives either  of  these  facts,  the  judge  will  decide,  as  a  point  of 
law,  that  the  defendant  had  no  probable  cause  for  instituting  the 
prosecution.^    Tlius,  in  an  action  for  maliciously,  and  without 

1  Stone  17.  Crocker,  24  Pick.  (Mass.)  ^  Ibid.    See  also  Haddrlck  v.  Hes- 

81,  86.  lop,   12  Ad.   &  El.    (n.   8.)    267,  274, 

3  Lacy    r.  Mitchell,  23  Ind.  67.  277;  Broad  v.  Ham,  5  Bing.   (N.  C.) 

^  Turner  v.  Ambler,  10  Ad.  &  Kl.  722. 
(N.  0.)  252. 
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reasonable  or  probable  cause,  prosecuting  the  plaintiff  for  per- 
jury, it  appeared  that  the  statements  alleged  to  be  perjured  had 
been  made  by  the  plaintiff  when  testifying  as  a  witness  in  an 
action  against  the  defendant,  respecting  facts  known  to  the  de- 
fendant only  by  the  relation  of  others.  There  was  evidence  that 
the  defendant  had  been  told  that  the  plaintiff  's  evidence  was 
willfully  false ;  but  there  was  also  evidence  that  the  defendant 
had  said  that  he  had  indicted  the  plaintiff  merely  to  stop  his 
mouth  as  a  witness  in  another  proceeding.  The  judge  directed 
the  jury  that  **if  the  plaintiff  had,  in  fact,  sworn  falsely  ;  or  if 
the  defendant,  at  the  time  he  preferred  and  prosecuted  the  in- 
dictment, acting  upon  the  information  he  had  received,  believed 
and  had  reasonable  grounds  for  believing,  that  the  plaintiff  had 
sworn  falsely,  then  there  was  reasonable  and  probable  cause  for 
preferring  and  prosecuting  the  indictment;  but  if  the  defendant, 
at  the  time  he  preferred  and  prosecuted  the  indictment,  did  not 
believe  the  information  he  had  received  to  be  true,  but  in  his  own 
mind  believed,  and  had  reasonable  grounds  to  believe,  that  the 
plaintiff  had  not  sworn  falsely,  or,  still  more,  if  he  believed  that 
the  plaintiff  had  spoken  the  truth,  then  there  was  no  reasonable 
or  probable  cause  for  preferring  and  prosecuting  the  indictment.'* 
It  was  held  by  the  Court  of  Exchequer  Chamber,  that  this  direc- 
tion was  correct.^ 

§   1602.  May  depend  upon  Reasonable  Groands  of  Belief.  — 

This  is  illustrated  by  an  English  case,  where  the  criminal  prose- 
cution had  been  for  sheep-stealing,  and  it  appeared,  at  the  trial 
of  the  action  for  malicious  prosecution,  that  the  plaintiff  was 
possessed  of  a  sheep,  which  the  defendant  claimed  belonged  to  a 
lot  of  sheep  which  had  been  stolen  from  him ;  that  the  plaintiff 
had  given  an  account  of  the  way  he  became  possessed  of  it, 
which,  if  it  belonged  to  the  defendant,  must  have  been  willfully 
false;  that  the  defendant  took  away  the  sheep  from  the  plaintiff, 
whereupon  plaintiff  sued  him  for  so  doing,  in  the  county  court; 
that,  to  stop  this  action  in  the  county  coui*t,  the  defendant  pro- 

^  Heslop  V.  Chapman,  23  L.  J.  (Q.  B.)  49. 
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cured  the  plaintiff  to  be  indicted  for  larceny,  of  which  charge  he 
was  afterwards  acquitted.  Ih  summing  up  to  the  jury,  Baron 
Bramwell,  assuming  these  facts  to  be  true,  asked  them  whether 
the  defendant  had  reasonable  grounds  for  his  belief  that  the 
plaintiff  had  stolen  the  sheep.  On  their  finding  that  he  had,^  the 
learned  judge  ruled  that  there  was  reasonable  and  probable  cause 
for  the  prosecution.  On  review,  it  was  held  by  Coleridge  and 
Crompton,  JJ.,  that,  under  these  circumstances,  the  finding  of 
the  jury  on  that  one  point,  in  addition  to  the  facts  which  were 
beyond  dispute,  made  out  a  complete  case  of  reasonable  and 
probable  cause,  and  that  the  direction  of  the  trial  judge  was 
therefore  right. ^ 

§  1603.  How  Jury  instructed  as  to  its  Meaning.  —  This 
subject  depends  upon  the  facts  of  each  particular  case,  and  there- 
fore escapes  definition.  But  it  has  been  held  in  one  case,  where 
the  prior  criminal  prosecution  was  for  an  assault^  that  the  judge 
rightly  directed  the  jury  that  if  the  defendant  preferred  the  in- 
dictment with  the  consciousness  that  he  was  in  the  wrong  in  the 
transaction  which  led  to  the  assault  upon  him,  there  was  no  rea- 
sonable or  probable  cause  for  the  indictment.^  An  action  for 
malicious  prosecution  for  perjury  was  founded  on  the  following 
circumstances :  — The  plaintiff's  father  had  been  tenant  of  a  house 
to  the  defendant,  and  was  sued  in  the  County  Court  for  rent  in 
arrear.  The  defense  was  surrender  before  any  rent  due,  and  the 
plaintiff,  as  a  witness,  swore  that  he,  at  the  defendant's  request, 
gave  him  up  the  key  on  a  particular  day.  Upon  this  evidence 
perjury  was  assigned,  and  the  plaintiff  was  indicted,  tried  and 
acquitted.  He  then  brought  an  action  for  malicious  prosecution. 
In  this  action  the  judge  directed  the  jury:  1.  If  they  believed 
that  the  plaintiff  did  give  up  the  key,  and  the  defendant,  knowing 
that  he  had  done  so,  indicted  him  for  perjury,  they  should  find 
for  the  plaintiff.  2.  If  they  did  not  believe  the  plaintiff,  they 
should  find  for  the  defendant.  3.  If  they  were  in  doubt  as  to 
which  party  was  speaking  the  truth,  they  should  find  for  the  de- 

1  Douglas  V.  Corbett,  6  £1.  &  Bl.  *  Hinton  v.  Heather,  14  Mees  &  W. 

511.    Erie,  J.,  dissented.  131. 
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fendant,  as  the  plaintiff  would  not  have  made  out  his  case.     4. 

Alternatively,  if  they  thought  that  the  plaintiff  did  give  up  the 

key,  hut  that  the  defendant,  having  forgotten  the  fact,  prosecuted 

him  under  an  honest  impression  that  he  had  corruptly  sworn  that 

he  had  done  what  he  had  not  done,  they  would  not  be  justified 

in  finding  that  the  defendant  had  maliciously  and  without  rea^son- 

able  and  probable  cause  prosecuted  the  plaintiff,  but  might  find 

for  the  defendant.     It  was  held  that  this  was  a  right  direction.^ 

• 
§  1604.  Jadgre   not    to    submit   each   Particular   Fact    to 

Jnry.  —  The  difficulty  of  applying  this  doctrine,  under  the  En- 
glish system,  was  thus  stated  by  Lord  Denman,  C.  J.,  after  re- 
gretting that  the  case  of  Panton  v.  Williamsj^  had  not  been  brought 
to  the  House  of  Lords :  **  That  case,  however,  does  not  lay  down, 
as  a  rule,  that  the  judge  is  to  submit  each  particular  fact  to  the 
jury,  but  only  that  he  is  to  look  at  all  together,  ask  the  jury 
which  is  proved,  and  decide,  according  to  the  result,  whether 
probable  cause  is  shown  or  not.  As  to.  single  facts,  what  law 
can  he  resort  to  in  directing  the  jury?  How  can  he  lay  down, 
as  a  general  proposition  of  law,  what  particular  fact  shows  prob- 
able cause,  under  the  circumstances  of  an  individual  case?  The 
fact  which  is  probable  cause  in  one  case  is  not  in  another. 
What  general  rule  can  there  be?  There  is,  on  any  view,  a  diffi- 
culty; but  the  Court  of  Exchequer  Chamber  having  decided  as 
they  did,  I  have  always  endeavored  to  follow  their  ruling."  * 

§  1605.  Evidence  of  Malice:  Inferred  from  Want  of  Prob- 
able Cause.  — It  is  universally  conceded  that  the  want  of  prob- 
able cause,  for  instituting  the  prosecution  is  a  circumstance  from 
which  the  jury  may  infer  that  it  was  instituted  from  malicious 
motives.*     In  other  words,  the  want  of  probable  cause  is  evi- 

'  Hicks  V.  FauUcner,  51 L.  J.  (Q.  B.)  1  T.  R.  545;  Purcell  v,  MacNamara,  9 

268.  East,  861;  Incledon  v.  Berry,  1  Camp. 

*  2  Ad.  &  £1.  (n.  8.)  169.  203,  note;   Kerr    v.   Workman,  Add. 

*  Bowlands  v.  Samael,  11  Ad.  &  El.  (Pa.)  270;  Stewart  v,  Sonnebom,  98 
(X.  8.)  40,  note.  U.  S.  187;  Center  v.  Spring,  2  la.  893. 

*  Savil  V.  Roberts,  1  Salk.  14;  a.  c.  407;  Israel  v.  Brooks,  28  111.  675  ^ 
1  Ld.  Raym.  374;  Johnstone  v,  Sutton,  Grant  r.  Moore,  29  Cal.  644,  648;  Pot- 
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dence  of  malice.  It  is  competent  evidence,  and  it  may,  in  the 
opinion  of  the  jury,  be  very  strong  evidence ;  but  it  is  not  con- 
clusive evidence.^  It  is  prima  facie  evidence  of  malice,  or,  in 
other  words,  evidence  tending  to  show  malice ;  but  it  does  not 
necessarily  establish  the  existence  of  malice.  That  is  to  say, 
.malice  is  not  an  inference  of  law  from  the  want  of  probable 
cause.  But  it  is  an  inference  of  fact,  to  be  drawn  by  the  jury  or 
not,  as  to  them  seems  right,  under  all  the  circumstances  of  the 
case.  The  rule  means  no  more  than  this:  that  malice  need  not 
be  proved  by  direct  and  positive  testimony,  since  this,  in  many 
cases,  would  be  impossible ;  but  it  may  be  inferred  from  the  facts 
which  go  to  establish  a  want  of  probable  cause.*  •*  Actual  malice 
may  be  inferred  by  the  jury  from  the  want  of  probable  cause,  or 
be  proved  by  other  circumstantial  evidence,  like  any  other  fact; 
but  it  is  a  fact  to  be  found  by  the  jury,  and  not  a  fact  to  be  es- 
tablished by  a  legal  presumption."*  The  jury  are  at  liberty y 
but  are  710^  bound  to  infer  the  existence  of  malice  from  the  want 
of  probable  cause ;  apd  consequently,  where  a  state  of  facts 
arises  upon  indisputable  evidence,  which,  if  true,  shows  that 
there  was  no  probable  cause,  the  judge  is  not  authorized  to  tell 
the  jury  that  the  only  question  for  them  is  the  question  of  dam- 
ages; since  it  still  remains  for  them  to  determine  whether  the 
prosecution,  although  without  probable  cause,  was  malicious.^ 
On  the  other  hand,  the  rule  being  that  malice  may  be  inferred 
from  the  want  of  probable  cause,  it  follows  that  no  other  evi- 
dence of  malice  is  necessary  than  to  show  a  want  of  probable 
cause  for  brinojing  the  criminal  action.*  It  follows  also  that 
while,  as  hereafter  seen,  want  of  probable  cause  is  a  question  of 
law,  yet,  **  as  evidence  of  midice^  it  is  a  question  wholly  for  the 
jury,  who,  even  if  they  should  think  there  was  want  of  probable 

ter  r.  Scale,  8  Cal.  220;  ranirbura  t?.  Sharpe  r.  Johnston,  69  Mo.  567;  Van- 
Bull,    1    W^cud.    (X.    y.)    815,    852:  sickle  r.  Brown,  68  Mo.  629. 
Stockley  t?.  Ilornldge,  8  Car.  &  P.  11,  »  Uumphries  r.  Parker,  62  Me.  602, 
18;   Hicks  «.  Faulkuer,  61   L.  J.  (Q.  506. 
B.)  2C8,  273,  per  Hawkins,  J.  -»  MitcheU  r.  Jenkins,  5  Bam.  &  Ad, 

'  Stone  V.  Crocker,  24  Pick.  (Mass.)  688. 
87.  «  Halllday  v.  Sterling,  62  Mo.  821. 

'  Sliarpe  v.  Johnston,  76  Mo.  660; 
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cause,  might  nevertheless  think  that  the  defendant  acted  hon- 
estly and  without  ill  will,  or  any  other  motive  or  desire  than  to  do 
what  he  bona  fide  believed  to  be  right  in  the  interests  of  justice ; 
in  which  ease  they  ought  not  to  find  the  existence  of  malice."^ 

§  1606.  Conclusively  inferred  from  Criminal  Prosecations 
to  effect  some  Collateral  Purpose.  —  Criminal  prosecution's, 
without  a  legal  cause,  instituted  for  the  purpose  of  obtaining 
the  payment  of  a  debt,  or. the  restitution  of  property,  are  in 
legal  contemplation  malicious.^  Such  conduct  has  been  charac- 
terized as  evidence  of  a  "  heart  regardless  of  social  duty,  and 
fatally  bent  upon  mischief ;  '^  and  it  has,  been  said:  **  That  evil 
quality  of  the  heart  which  prompts  a  man  to  make  a  false  charge 
against  another,  for  the  purpose  of  private  gain  or  advantage, 
is  legal  malice."  ^  Accordingly,  where  one  was  arrested  on 
criminal  process,  in  which  he  was  falsely  charged  with  fraud, 
for  the  purpose  of  coercing  him  to  surrender  to  the  prosecutor 
certain  promisspry  notes,  of  which  each  of  them  was  a  part 
owner,  —  the  prosecution  was  held  to  be  without  probable  cause 
and,  in  legal  contemplation,  malicious,  and  a  verdict  for  the  de- 
fendant was  set  aside. ^ 

§  1607.  Evidence  to  Negative  Malice :  Acting  under  Advice 
of  Counsel. — The  fact  that  the  defendant,  in  instituting  the 
criminal  prosecution,  acted  under  advice  of  counsel  may  be 
shown  in  evidence  for  the  purpose  of  disproving  malice;  but  the 
fact  that  he  so  acted  does  not  conclusively  disprove  malice.  It 
has  accordingly  been  held  error  to  instruct  the  jury  that,  **  if 
defendant  acted  under  the  advice  of  counsel,  malice  cannot  be 
inferred  from  the  want  of  probable  cause."  **  He  may,"  said 
Wright,  C.  J.,  '^have  misrepresented  the  facts;  he  may  not 
have  acted  bona  fide  under  the  counsel  given,  or  he  may  him- 
self have  known  or  believed  that  there  was  no  cause  for  the 
prosecution;  and  if  so,  he  would  not  be  protected;  and  malice 

>  Hicks  v.  Fanlkner,  61  L.  J.  (Q.  McDonald  v.  Rooke,  2  Blug.  (N.  C.) 
B.)  268,  273,  per  Hawkins,  J.  219. 

>  Brooks  V.  Warwick,  2  Stark.  393;  <  Kimball  v.  Bates,  50  Me.  308,  809. 

^  Ibid. 
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might  be  inferred  from  the  want  of  probable  cause,  though  he 
did  act  under  the  advice  of  counsel,**  * 

§  1608.  Evidence  of  want  of  Probable  Cause :  Probable 
Cause  not  inferable  from  Malice.  —  While,  as  already  seen, 
malice  may  be  inferred  from  the  want  of  probable  cause,  yet  the 
converse  of  the  rule  is  not  true ;  but  the  rule  is  that  the  want  of 
probable  cause  canaot  be  inferred  from  the  most  express  malice.* 
*'  A  man,"  said  Lord  Mansfield,  **  from  a  malicious  motive,  may 
take  up  a  prosecution  for  real  guilt,  or  he  may,  from  circum- 
stances which  he  really  believes,  proceed  upon  apparent  guilt; 
in  neither  case  is  he  liable  to  this  kind  of  action."  ^  The  obvious 
reason  is  that  a  man  is  not  to  be  held  liable  in  damages  for  doing 
a  lawful  act  from  an  evil  motive.  * 

§  1609.  Evidence  of  Probable  Cause :  Bindingr  over  by  a 
Magristrate. — The  fact  that  the  plaintiff  was,  in  a  criminal 
prosecution,  committed  or  held  to  bail  by  a  magistrate  is,  in  one 
view,  conclusive  evidence  of  probable  cause  for  commencing  the 
proceedings,  ^  while  in  another  view  it  is  prima  facie  evidence 
only.  According  to  the  latter  view  the  judge  goes  far  enough 
when  he  instructs  the  jury  that,  after  the  exhibition  of  the  affi- 
davit, warrant  and  transcript  of  the  justice's  docket,  showing 
that  the  accused  was  bound  over  to  court,  it  is  incumbent  on 
the  plaintiff  to  show  affirmatively  that  there  was  no  reasonable 
or  probable  cause  for  the  prosecution.  ® 

§  1610.  When  Conviction  Conclusive  Evidence  of  Probable 
Cause.  —  A  conviction,  even  by  a  justice  of  the  peace,  if  the 
case  were  within  his  jurisdiction,  is  sufficient  evidence  of  prob- 
able cause  to  defeat  an  action  for  malicious  prosecution,  as  mat- 

1  Center  v.  Spring,  2  la.  393,  405  (N.  Y.)  345,  352;  Stockly  t.  Hornidge, 

40g^  '  8Car,  &P.  18. 

«  Johnstone  v.  Sutton,  1  T.  R.  644:  ^  Johnstone  «.  Sutton,  1  T.  R.  644. 

Wade  V.  Walden,  23  III.  426;  Center  r.  *  Sharpe  v,  Johnston,  76  Mo.  660. 

Spring,    2    la.    893,    407;     Israel    v,  ^  Ritchey  v,   Davis,  11  la.  124;   2 

Brooks,  23  111.  675;  Grant  r.   Moore,  Greenl.  Ev.,   §  457,    and    authorities 

29  Cal.   644,  648;   Potter  v.  Seale,  8  cit«<^- 
Cal.  220;  Pangburn  r.  Bull,  1  Wend.  *  ^sh  v.  Marlow,  20  Oh.  119, 129. 


Tit.  V,  Ch.  Lin  ]     MALICIOUS  prosecution. 


1171 


ter  of  law^  On  this  subject  Chief  Justice  Shaw  said:  **  When 
the  plaintiff  had  been  convicted  by  a  tribunal,  constituted  by 
law,  with  authority -to  render  a»judginent  which,  if  not  appealed 
from,  would  have  been  conclusive  of  his  guilt,  and  such  judg- 
ment is  not  impeached  on  the  ground  of  fraud,  conspiracy  or 
subordination  in  its  procurement,  although  afterwards  reversed 
on  another  trial,  it  constitutes  sufficient  proof  that  the  prosecu- 
tion was  not  groundless,  and  to  defeat  an  action  for  malicious 
prosecution."  ^ 

§  1611.  Malice  a  Question  of  Fact  for  the  Jury.  —  In  such 
actions  the  question  of  malice  is  always  a  question  of  fact  for 
the  jury. 2  This  is  merely  an  illustration  of  the  broader  rule 
that  express  malice,  like  express  fraud,  its  congener,  is  a  fact,  to 
be  proved  as  such,  and  as  such  to  be  established,  if  at  all,  by  the 
finding  of  a  jury.  Except  in  a  limited  class  of  cases,  v/hich  fall 
within  the  rule  concerning  what  is  called  in  the  books  implied 
malice,  — cases  in  which  the  law  conclusively  presumes  the  exist- 
ence of  malice  from  the  existence  of  some  other  established  or 
admitted  fact,  — the  existence  of  malice  is  always  a  question  of 
fact  for  the  jury ;  ^  and,  as  we  have  seen,*  the  malice  which  is  es- 
sential to  support  this  action  is  express,  and  not  implied  malice. 
Such  being  the.  law,  it  is  error  to  instruct  the  jury  that,  when 
probable  cause  is  not  proved,  the  law  implies  malice,  and  that 
unless  the  jury  are  satisfied  from  the  evidence  that  there  was 
probable  cause,  they  should  find  for  the  plaintiff.* 


§  1612.  Burden  of  Proof.  —  In  general  the  burden  of  proof  is 
on  the  plaintiff  to  exhibit  a  state  of  facts  which  show  a  concur- 


1  Cloon  «.  Gerry,  13  Gray  (Mass.), 
201.  To  the  same  point  is  Whitney  v, 
Peckham,  15  Mass.  243.  See  also  Cotton 
V.  James,  1  Barn.  &  AdI.  128;  Pierce 
V.  Thompson,  6  Pick.  (Mass.)  193. 

<  Mitchell  V.  Jenkins,  5  Barn.  & 
Adl.  588 ;  Anderson  v.  Kellar,  67  Ga. 
58;  Center  v.  Spring,  2  la.  393,  407; 
Newel]  V.  Downs,  8  Blackf .  (Ind.)  523; 
Potter  V.  Seale,  8  Cal.  217;  Tage  r. 
Cnfihlng,  38  Me.  523,  526;   Ritchey  v. 


Davis,  11  la.  124 ;  Von  Latham  v.  Libby, 
88  Barb.  (N.  Y.)  339,  343;  Humphries 
«.  Parker,  52  Me.  502,  506;  Moody  v. 
Denlsch,  85  Mo.  237,  243 ;  HalUday  v. 
Sterling,  62  Mo.  321. 

»  Schofleld  V.  Ferrers,  47  Pa.  St. 
194;  IJuited  States  v.  Alden,  Spragne 
(U.  S.),  95;  State  v,  Allen, 22Mo.  818. 

4  Ante,  §  1 595. 

«  Ritchey  v.  Davis,  U  la.  124,  127; 
Schofleld  r.  Ferrers,  47  Pa.  St.  194. 
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rence  of  the  two  grounds  of  recovery,  a  prosecution  set  on  foot 
out  of  malice  and  without  probable  cause. ^  It  devolves  upoa 
him  to  show  affirmatively,  by  circilmstances  or  otherwise,  that  the 
defendant  had  no  grounds  for  the  prosecution — no  such  reasona- 
ble grounds  of  suspicion,  sufficiently  strong  in  itself,  as  to  war- 
rant a  cautious  man  in  believing  that  the  person  arrested  was 
guilty  of  the  offense  with  which  he  was  charged.^  Where  ther 
defendant  pleads  singly  the  truth  of  the  facts  involved  in  the  pro- 
secution, this,  it  has  been  held,  is  an  assumption  of  the  burden  of 
proving  such  facts  by  him,  in  which  case  the  plaintiff  need  not, 
in  the  first  instance,  show  the  want  of  a  probable  cause.^  As  was 
well  said  by  Morton,  J. :  *•  The  want  of  probable  cause  is  the  es- 
sential ground  of  this  action.  Other  things  may  be  inferred 
from  this.  But  this  cannot  be  inferred  from  anything  else.  It 
must  be  established  by  positive  and  express  proof.  It  is  not 
enough  to  show  that  the  plaintiff  was  acquitted  of  the  charge  pre- 
ferred against  him,  or  that  the  defendant  abandoned  the  prosecu- 
tion. But  the  onusprobandi  is  upon  the  plaintiff  to  show  affirma- 
tively, by  circumstances  or  otherwise,  as  he  may  be  able,  that  the 
defendant  had  no  ground  for  commencing  the  prosecution."  * 

§  1613.  Probable  Cause  a  Qaestion  of  L<aw. — No  rule  is 
better  settled  both  in  England '  and  in  America,^  than  that  in 


1  Pangbum  v,  BuU,  1  Wend.  (N.  Y.) 
345,  852. 

«  Israel  v.  Brooks,  28  lU.  676.  See 
also  Jacks  v.  Stimpson,  13  111.  701; 
mchey  V,  McBean,  17  HI.  65;  Hurd  v, 
8haw,  20  111.  356. 

«  Morris  v,  Corson,  7  Cow.  (N.  Y.) 
281. 

*  Stone  9.  Crocker,  24  Pick.  (Mass.) 
81,  84;  citing  Purcell  v,  McNamara, 
1  Camp.  199;  «.  c.  9  East,  361;  Sykes 
V,  Dunbar,  1  Camp.  202,  note;  Incle- 
don  ». Berry,  1  Camp.  203, note;  Wallis 
V.  Alpine,  1  Camp.  204,  note;  Shock 
V.  McChesney,  4  Yeates  (Pa.),  607. 

^  Sutton  17.  Johnstone,  1  T.  K.  493^ 
610,  544,  547;  8.  c.  aff 'd  In  House  of 


Lords,  Id.  784;  Panton  v,  Williams^ 
2  Ad.  &  £L  (n.  s.)  169;  b.  c.  I  Gale  Si 
Dav.  504;  MlcheU  v.  WUllams,  11 
Mees.  &  W.  205;  Hailes  v.  Marks.  SO 
L.  J.  Exch.  889;  s.  c.  7  Hurl.  &  N.  56; 
Hinton  V,  Heather,  14  Mees.  &  W.  131, 
184;  West  v.  Baxendale,  9  Com. 
Bench,  141;  Turner  v.  Ambler,  10  Ad. 
&  El.  (n.  s.)  252;  Douglas  v.  Corbett, 
6  £1.  &  Bl.  511 ;  HiU  v.  Yates,  8  Taunt. 
182;  8,  c.  2  Moore,  80;  Blachford 
V.  Dod,  2  Bam.  &  Adl.  179;  Lister 
V,  Perryman,  L.  B.  4  H.  L.  521 ;  $,  e.  3^ 
L.  J.  Exch.  177. 

*  Lacy  V,  Mitchell,  23  Ind.  67,  «em- 
ble;  Cloon  v,  Garry,  13  Gray  (Ma86.)> 
201 ;  Masten  v.  Dayo,  2  Wend.  (N.  Y.) 
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civil  actions  for  damages  for  the  malicious  prosecution  of  a 
criminal  action,  the  question  of  probable  cause  is  a  question  of 
law,  which  the  judge  must  decide,  upon  established  or  conceded 
&cts,  and  which  it  is  error  for  him  to  submit  to  the  jury.^ 

§  1614.  No  Matter  how  Numeroiis  or  Complicated  the 
Facts  may  he.  —  Said  Tindal,  C.  J.,  in  giving  the  opinion  of  the 
Court  of  Exchequer  Chamber  in  the  leading  English  case: 
♦*  Such  being  the  rule  of  law  where  the  facts  are  few  and  the 
case  simple,  we  cannot  hold  it  to  be  otherwise  where  the  facts 
are  more  numerous  and  complicated.  It  is  undoubtedly  attended 
with  greater  diflSculty  in  the  latter  case,  to  bring  before  the  jury 
all  the  combinations  of  which  numerous  facts  are  susceptible, 
and  to  place  in  a  distinct  point  of  view  the  application  of  the 
rule  of  law,  according  as  all  or  some  only  of  the  facts,  and  in- 
ferences from  facts,  are  made  out  to  their  satisfaction.  But  it 
is  equally  certain  that  the  task  is  not  impracticable ;  and  it 
rarely  happens  but  that  there  are  some  leading  facts  in  each  case 
which  presents  a  broad  distinction  to  their  view,  without  having 
recourse  to  the  less  important  circumstances  that  have  been 
brought  before  them."  ^  On  the  contrary,  it  has  been  held  in  this 
country  that,  where  the  circumstances  which  may  have  induced 
the  belief  in  the  defendant  that  the  plaintiff  had  committed  the 
crime  for  which  he  was  charged,  were  numerous  and  complicated, 
the  question  whether  the  defendant  had  probable  cause  for  be- 
lieving that  the  crime  had  been  committed  and  that  the  plaintiff 
had  committed  it,  is  a  question  of  fact  for  the  jury.  The  reason 
for  this  conclusion  has  been  stated  thus :  ^<  The  law  does  not  and 
could  not  prescribe  a  definite  rule  as  to  what  particular  facts 
shall  constitute  this  reasonable  ground  of  belief;  the  only  rule 
which  it  can,  or  does  prescribe  is,  that  the  facts  in  each  particular 

424;    Beason   v.  Sonthard,  10  N.  Y.  ^  HiU    v.    Yates,    8    Taunt.    182; 

236,240;  Waldheim «.  Sichel,  1  HUton  Pangbum   v.  BuU,  1  Wend.    (N.  Y.) 

(N.  Y.),  45;  Von  Latham  v.  Libbe,  88  845,  852. 

Barb.  (N.  Y.)  839,848;  Gordon  r.  Up-  «  Panton  v,  WUliams,  2  Ad.  &  El. 

bam,  4  £.  D.  Smith   (N.  Y.),  9,   10;  (n.  s.)   169,  194;  s.c,  1  Gale  &  Dav. 

Wade  9.  Walden,  23  lU.  425;  Page  o.  504. 

Cashing,  38  Me.  523,  526. 
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case  must  be  such  as  would  reasonably  produce  such  belief  in  the 
minds  of  ordinary  men ;  but  in  such  case  it  is  for  the  jury  to 
say,  not  only  what  specific  facts  are  established,  but  to  determine 
their  effect  as  a  fact  within  the  rule  mentioned;  and  only  upon 
such  finding  does  the  law  pronounce  its  conclusion."  *  There  is 
other  and  high  authority  for  the  conclusion  that,  where  the 
facts  are  doubtful,  the  question  of  probable  cause  must  be  sub- 
mitted to  the  jury.  Thus,  in  an  action  for  malicious  prosecution 
in  the  English  Common  Pleas,  it  appeared  that  the  defendant,  a 
constable,  being  told  by  A,  that  the  plaintiff  had  robbed  her,  and 
this  information  being  supported  by  a  letter  which  was  shown 
him,  supposed  to  be  intercepted,  apprehended  the  plaintiff,  a 
respectable  inhabitant  of  Cheltenham,  at  her  lodgings,  and  took 
her  from  her  bed  at  night  to  prison.  The  charge  proved  un- 
founded, and  she,  having  sued  the  constable  for  the  false  impris- 
onment, Gaselee,  J.,  in  charging  the  jury  said  that  "if  the 
constable  had  a  complaint  made  to  him  under  such  circumstances 
as  to  induce  him  to  believe  it  true,  he  had  a  right  to  take  into 
custody  the  party  complained  against,  provided  the  facts  were 
such  as  to  warrant  an  apprehension;  and  he  desired  the  jury  to 
consider  whether  the  statement  they  had  heard  satisfied  them, 
looking  at  the  letter  and  the  other  facts,  that  the  constable  had 
reasonable  ground  to  suppose  the  plaintiff  implicated  in  the  fel- 
ony with  which  she  had  been  charged;  and  whether,  standing  in 
his  place,  they  would  have  acted  as  he  had  done."  It  was  held 
that  this  direction  was  right  in  substance,  and  afforded  no  ground 
for  a  new  trial ;  but  a  majority  of  the  judges  were  careful  to 
state  that  the  question  of  probable  cause  in  such  actions  is  a 
question  of  law  for  the  court.  Thus,  Best,  C.  J.,  said :  **  The 
question  of  probable  cause  is,  no  doubt,  a  question  for  the  judge; 
but  the  jury  must  first  find  the  facts  which  are  supposed  to  con^ 
stitute  the  probable  cause ;  and  it  is  sometimes  difficult  to  draw 
the  line  between  the  law  and  the  fact.  •  ♦  ♦  On  these  facta 
the  judge  could  not  properly  hav6  directed  a  nonsuit.  It  was 
necessary  to  leave  to  the  jury  whether,  admitting  the  facts,  the 

1  Cochran  v.  Toher,  14   Minn.  385,  391,  opinion  by  McMillan,  J. 
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defendant  acted  honestly.  *  *  *  But  the  leiarned  judge  tells 
them,  *  If  you  believe  the  fact,  and  thence  infer  that  the  defend- 
ant was  acting  honestly,  you  must  find  for  him/  This  was 
saying  in  substance  that,  in  his  opinion,  the,  facts,  if  believed, 
furnished  a  probable  cause  for  the  defendant's  conduct.  But  if 
the  direction  to  the  jury  were,  on  the  whole,  substantially  right, 
a  mere  inaccuracy  of  expression  will  not  render  it  necessary  to 
have  recourse  to  a  new  trial.  This  direction  was  substantially 
right.  It  was  for  the  jury  to  say  whether  they  believed  the 
facts ;  and,  if  they  believed  them^  whether  the  defendant  were 
acting  honestly;  in  other  words,  whether  the  jury  under  the 
same  circumstances,  would  have  done  as  he  did."  Park,  J., 
also  said:  **  I  do  not  impeach  any  of  the  cases  that  have  been 
decided  on  this  subject,  nor  had  I  ever  a  doubt  that  it  is  the 
province  of  the  judge  on  such  occasions  to  determine  the  point 
of  law;  but,  as  that  must  be  compounded  of  the  facts,  and  as 
the  jury  must  decide  on  them,  my  practice  has  been  to  say, 
*  You  are  to  tell  me  whether  you  believe  the  facts  stated  on  the 
part  of  the  defendant,  and  if  you  do,  I  am  of  opinion  that  they 
amount  to  a  reasonable  and  probable  cause  for  the  step  he  has 
taken.'  I  do  not  direct  a  nonsuit,  because  the  fact  is  so  closely 
connected  with  the  law.  The  direction  of  the  learned  judge  in 
this  case  is  conformable  to  that  mode  of  proceeding."  Gaselee, 
J.,  who  gave  the  charge  in  question,  also  said:  *'  I  never  meant 
to  leave  to  them  the  question  of  legal  probable  cause  ;  for  I  had 
the  case  of  Beckwith  v.  Philby  ^  before  me,  and  I  was  requested 
to  nonsuit  the  plaintiff.  I  could  not  do  so  upon  the  plaintiff's 
case,  though,  in  similar  causes,  I  have  occasionally  done  so,  after 
hearing  the  defendant's  case;  but  when  there  is  any  doubt  as  to 
the  facts,  they  must  be  found  by  the  jury.  By  leaving  them  to 
the  jury  in  this  case,  and  also  whether  the  defendant  acted  bona 
fidCj  I  intended,  in  effect,  that,  if  they  were  satisfied  on  that  head, 
the  defendant  stood  excused."  ^ 


1  6  Bam.  &  Ores.  637.  0.  J.,  submitted  the  qaestion  squarely 

*  Davis  V.  Russell,  5  Bing.  354,  356,  to  a  jury,  but  this  decision  was  plainly 

363,  365,  367.    In  Beckwith  v,  Phllby,  erroneous. 

6  Bam  &  Ores.  635,  Lord  Tcnterden. 
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§  1615.  Orisrin  of  the  Bole.  —  This  rule  seems  to  have  had 
its  origin  from  the  circumstance  that,  in  the  early  history  of 
these  actions,  it  was  customary  to  set  forth  the  facts  in  the  defend- 
ant's plea,  and  for  the  court,  upon  a  demwTer  to  such  plea,  to 
determine,  as  a  mere  question  of  law,  whether,  probable  cause 
was  exhibited  or  not.^ 

§  1616.  Doabts  as  to  the  Rule.  — The  rule  has  not  stood  in 
England  without  thfe  expression  of  grave  doubts  as  to  its  pro- 
priety. Mr.  Justice  Coleridge  in  one  case  said:  **  The  Court  of 
Exchequer  Chamber,  in  Pantonv,  IFiVKams,^  laid  down  a  rule 
which,  in  theory,  is  perfect;  but  I  believe  no  judge  has  sat  long 
without  finding  himself  embarrassed  in  its  application  to  the 
special  cases  before  him.'  More  recently  the  wisdom  of  the  rule 
was  doubted  in  the  House  of  Lords,  and  its  existence  regretted 
by  three  judges  as  eminent  as  Lord  Hatherley,  Lord  Westbury 
and  Lord  Colonsay.*  In  one  American  jurisdiction  it  has  been 
held  that  it  is  a  question,  at  least  under  some  circumstances,  to 
be  submitted  to  the  jury.*"  The  doubts  thus  expressed  in  En- 
c:land  as  to  the  wisdom  of  the  rule  find  an  amusinor  offset  in  an 
opinion  of  the  Supreme  Court  of  Pennsylvania.  "  It  is  always 
theduty  of  the  court,"  said  Lowrie,  J.,  **  to  pronounce  the  law 
arising  on  a  given  state  of  facts.  And  this  again  is  only  an 
exemplification  of  the  principle  of  good  sense  that  prevents  us 
from  applying  to  a  schoolmaster  or  a  preacher  to  instruct  us  in 
the  arts  of  tanning  or  glass-blowing,  or  to  work  at  these  trades 
for  us." « 

§  1617.  No  Definite  Rule  of  Decision.  — Although  the  wis- 
dom of  the  rule  was  thus  doubted  and  the  existence  of  the  rule 
regretted  in  the  English  House  of  Lords,  yet  it  was  agreed  that  it 

1  Tindal,  C.  J.,  in  Panton  v,  WUl-  •  Anderson  v,  KeUer,  67  Ga.  68. 
lams,  2  Ad.  &  £1.  (x.  s.)  192.  See  also  the  reasoning  of  Overton,  J., 

2  2  Ad.  &  £1.  (n.  8.)  169.  in  Eclton  v.  Bevins,  Cooke   (Tenn.), 

3  Douglass  V.  Corbett,  6  El.  &  Bl.  90, 107.      * 

511, 5U.  •  Laughlin  v.  Clawson,  27  Pa.  St. 

*  Lister  r.  Perryman,  L.  R.  4  H.  L.      828,  830. 
521;  s,  c.  89  L.  J.  £xch.  177. 
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waa  the  settled  law  of  England  that  the  jury  must  find  the  facts 
on  which  the  question  of  reasonable  and  probable  cause  depends, 
and  that  the  judge  must  then  determine  whether  the  facts  found 
do  constitute  reasonable  and  probable  cause ;  and,  as  the  facts 
will  vary  with  each  particular  case,  it  is  conceded  that  no  rule 
can  be  laid  down  for  the  exercise  of  judgment  by  the  judge.* 
**No  definite  rule,"  said  Lord  Chelmsford,  •*  can  be  laidfdown 
for  the  exercise  of  the  judge's  judgment.  Each  case  must  de- 
pend upon  its  own  circumstances,  and  the  result  is  a  conclusion 
drawn  by  each  judge  for  himself,  whether  the  facts  found  by  the 
jury,  in  his  opinion,  constitute  a  defense  to  the  action.  The 
verdict  in  cases  of  this  description,  therefore,  is  only  nominally 
the  verdict  of  a  jury."  ^  In  the  same  case  Lord  Colonsay  said: 
"  Finding  that  I  had  to  deal  with  this  as  a  matter  of  inference 
in  law,  I  was  desirous  to  ascertain  what  were  the  rules  or  princi- 
ples of  law  by  which  the  court. ought  to  be  guided  in  drawing 
that  inference.  I  did  not  find  that  there  were  any.  Neither  in 
the  very  able  argument  we  heard  from  the  bar,  nor  in  the  judg- 
ments set  out  in  these  papers,  nor  in  the  cases  that  have  been 
referred  to,  are  any  such  rules  or  principles  enunciated.  I  think 
it  is  laid  down  by  the  learned  Lord  Chief  Baron  that  it  is  a  mere 
question  of  opinion,  depending  entirely  on  the  view  which  the 
judge  may  happen  to  take  of  the  circumstances  of  each  particu- 
lar case.  And,  upon  a  careful  consideration  of  the  decisions,  it 
seems  to  me  impossible  to  deduce  any  fixed  and  definite  principle 
to  guide  and  assist  the  judge  in  any  case  that  may  come  before 
him.  Chief  Justice  Tindal's  rule  seems  almost  the  only  one  that 
can  be  resorted  to,  namely,  that  there  must  have  existed  a  state 
of  circumstances  upon  which  a  reasonable  and  discreet  person 
would  have  acted.  Now,  in  the  system  to  which  I  have  already 
alluded,'  it  is  thought  that  twelve  reasonable  and  discreet  men 
(as  jurors  are  supposed  to  be),  can  judge  of  that  matter  for 
themselves,  and  -that  lawyers  are  not  the  only  class  of  persons 

>  Ltstcr  V.  Perrfman,  L.  ft.  4  \l.  L.  Scotland,  it  Is  a  question  of  fact  for 

521;  «.  e.  39  L.  J.  Exch.  177.    From  the  jury, 
the  opinion  of  Lord  Colonsay  In  this  *  Ibid.  535. 

Cftse  it  would  seem  that^  by  the  law  of  '  The  Scotch  law. 
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competent  to  determine  whether  the  information  was  such  as  a 
reasonable  and  discreet  man  would  have  acted  upon.  For  what 
is  it  that  the  judge  would  have  to  determine?  He  would  have 
to  determine  whether  the  circumstances  warranted  a  reasonable 
and  discreet  man  to  deal  with  the  matter,  that  is  to  say,  not 
what  impression  the  circumstances  would  have  made  upon  his  own 
mtnil,  he  being  a  lawyer,  but  what  impression  they  ought  to  have 
made  on  the  mind  of  another  person,  probably  not  a^ lawyer.'** 

§  1618.  Sense   in   which    it  is  a  Question  of  Law.  —  The 

sense  in  which  this  question  is  a  question  of  law  is  simply  this  : 
That  upon  any  given  state  of  facts,  no  matter  how  numerous  and 
complicated,  conceded  or  established,  the  judge  must  say  whether 
there  was  or  was  not  reasonable  or  probable  cause  for  instituting 
the  criminal  prosecution.  Where  the  system  of  special  verdicts 
is  in  effect,  the  jury  will  find  the  ultimate  facts,  and  the  judge  will 
pronounce  the  law  upon  those  facts,  as  in  other  cases.  A^Tiere 
the  practice  of  the  jurisdiction  allows  the  submission  of  special 
interrogatories  to  the  jury,  the  necessary  facts  for  the  con- 
clusion may  be  thus  drawn  out,  and  the  conclusion  then  pro- 
nounced by  the  judge  in  rendering  the  judgment  of  the  court, 
either  in  conformity  with,  or  in  disregard  of,  the  general  ver- 
dict, according  to  principles  explained  in  another  portion  of  this 
work.^  In  other  cases,  the  judge  pronounces  the  conclusion  of 
law,  by  instructions  to  the  jury,  based  upon  hypothetical  states  of 
fact  which  the  evidence  tends  to  prove,  leaving  it  to  them  to 
say  whether  the  evidence  does  or  does  not  prove  such  facts,  — 
their  verdict  being,  of  course,  subject  to  be  set  aside  by  the  judge 
on  a  motion  for  a  new  trial,  if  it  is  plainly  in  conflict  with  the 
evidence,  or  contrary  to  the  law  as  thus  expounded  by  him. 
The  sense  in  which  it  is  a  question  of  law  was  thus  stated  by 
Chief  Baron  Pollock:  **  If  the  jury  find  certain  facts  to  be  true, 
and  the  necessary  consequence  is  that  any  person  acquainted 
with  those  facts  would  believe  that  the  plaintiff  had  committed 
felony,  I  do  not  think  it  necessary  to  ask  the  jury  whether  the 
defendant  was  bona  fide  acting  under  that  belief.      If  a  man 

1  Ibid,  539,  640.  •  Post,  §  2667,  et  seq. 
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found  his  own  property  in  the  possession  of  another,  it  would  be 
absurd  to  ask  the  jury  whether  he  bona  fide  believed  it  to  be  his 
property,  and  acted  on  that  belief  when  he  gave  the  other  into 
custody.**     And  he  gave  as  a  reason  for  holding  that  this  is  a 
question  for  the  judge,  and  not  for  the  jury,  that  *'  if  it  were  not 
so,  the  administration  of  justice  would  be  uncertain ;  for  the  expe- 
rience of  most  judges  must  have  afforded  them  opportunities  of 
observing  that  evidence  which,  in  a  criminal  court,  would  be  suffi- 
cient for  a  conviction,  when  the  party  complains  of  a  wrong,  may 
have  a  different  effect  with  a  jury,  when  the  same  person  seeks 
to  vindicate  a  right.**  ^    In  the  Court  of  Appeals  of  New  York  it 
has  been  said:   **  If  the  facts  which  are  adduced  as  proof  of  a 
want  of  probable  cause  are  not  controverted,  if  conflicting  testi- 
mony is  to  be  weighed,  or  if  the  credibility  of  witnesses  is  to  be 
passed  upon,  the  question  of  probable  cause  should  go  to  the 
jury,  with  proper  instructions  as  to  the  law.     But  where  there 
is  no  dispute  aboutthe  facts,  it  is  the  duty  of  the  court,  on  the 
trial,  to  apply  the  law  to  them.'*^    The  same  principle  is  ex- 
pressed in  many  other  cases  with  little  variation.     It  is  often 
said  that  if  the  facts  are  not  disputed,  the  court  must  decide,  as 
matter  of  law,  whether  they  constitute  probable  cause ;  but  where 
the  facts  are  disputed,  the  court  must  hypothetically  state  the 
material  facts  which  there  is  evidence  fairly  tending  to  prove,  and 
positively  direct  the  jury  as  to  the  law  thereon,  leaving  them  to 
determine  whether  or  not  the  facts  exist.^    In  another  case  it  is 
said:   'Mt  is  often  said  in  the  books  that,  in  actions  for  malicious 
prosecution,  the  question  whether  there  was  probable  cause  for 
instituting  the  prosecution  is  a  question  of  law  for  the  court. 
This  proposition  does  not  mean  that  it  is  the  province  of  the 
court  to  decide,  upon  conflicting  evidence,  whether  there  was  or 
was  not  such  probable  cause^  but  that,  where  the  evidence  is  not 
conflicting,  or  where  the  facts  are  conceded,  it  is  the  province 
of  the  court  to  tell  the  jury  whether  the  facts  do  or  do  not  afford 

«  Hailesn?.  Marks,  7  Hurl.  &  N.  65,  «  Pennsylvania  Co.  v.  Weddle,  100 

€3,  64.  Ind.  139 ;  Brown  o.  Connelly,  5  Blacki, 

«  Besson  V.  Southard,  10  N.  Y.  236,  (Ind.)  890. 
240,  opinion  by  Jewett,  J. 
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such  probable  cause.  Where,  as  in  this  case,  the  evidence  as  to 
the  facts  is  conflicting,  it  is  the  duty  of  the  court  to  tell  the  jury 
whether  the  hypothetical  state  of  facts  which  the  evidence  of. 
each  party  tends  to  prove,  does  or  does  not,  if  fovind  by  them 
to  exist,  afford  such  probable  cause.  As  a  general  rule,  it  is 
error  for  the  court,  in  instructing  the  jury,  to  submit  a  question 
of  law  to  them  for  determination;  and  hence,  in  an  action  for 
malicious  prosecution,  it  is  error  for  the  court  to  submit  to  the 
jury  generally  the  question  whether  there  was  or  was  not  prob- 
able cause  for  the  prosecution."  ^  The  Supreme  Court  of  Ver- 
mont, speaking  through  Wheeler,  J.,  say:  **  In  practice  a  true 
application  of  the  rule  seems  to  require  that,  if  none  of  the  facts 
are  in  dispute,  the  question  of  probable  cause  arising  upon  them 
should  be  decided  by  the  court  as  a  question  of  law,  without  the 
intervention  of  a  jury  at  all ;  that,  if  some  of  the  facts  are  un- 
disputed, and  others  are  in  controversy,  and  the  question  of 
probable  cause  cannot  be  determined  upon  the'  undisputed  facts 
without  determining  the  existence  of  those  in  dispute,  then  the 
case  should  be  presented  to  the  jury,  by  stating  which  of  the  dis- 
puted facts  are  to  be  passed  upon  and  how ;  so  that,  by  deter- 
mining the  mere  existence  or  non-existence  o'f  them,  the  question 
of  probable  cause,  or  the  want  of  it,  will  be  determined,  according 
to  the  view  of  them  in  law  taken  by  the  court."  '  Indeed,  the 
judicial  opinions  abound  in  disquisitions  upon  this  question;^  but 
they  all  amount  to  this:  that  where  the  facts  are  doubtful  or  dis- 
puted, the  judge  must  submit  the  question  to  the  jury  to  find  the 
facts,  instructing  them  as  to  the  law,  and  that  he  does  this  by 
informing  them  that  certain  states  of  fact,  if  found  to  exist,  do 
or  do  not  constitute  probable  cause.* 


1  Meysenberg  v.  Engclke,  18  Mo. 
App.  346,  351.  See  also  HUl  v.  Palm, 
38  Mo.  22;  Sharpe  v,  Johnson,  76  Mo. 
660;  2  Greenl.  Ev.,§464;  Brennan  r. 
Tracy,  2  Mo.  App.  640. 

«  Driggs  V.  Burton,  44  Vt.  124,  147. 

^  See  the  observations  of  Lord  Ten- 
terdeUjC.  J.,  In  Blachford  v,  Dod,  2 
Barn.  &  Ad.  179.  182,  184,  and  of  Lit- 


tledale,  J.,  in  the  same  case.  Ibid. 
186.  See  also  Balkelej  v.  Keteltas,  6 
N.  Y.  387;  Grant  v.  Moore,  29  Cal.  644, 
651. 

*  See  Stone  v.  Crocker,  24  Pick. 
(Mass.)  81,  85,  and  the  observations 
of  Morton,  J. ;  Cloon  v.  Gerry,  13  Gray 
(Mass.),  201;  Hinton  v.  Heather,  14 
Mees.  &  W.  181,  134;  Kidder  r.  Park- 
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§  1619.  Mixed  Questions  of  Law  and  Fact.  — It  is  in  pre- 
cisely this  sense  that  the  courts  use  the  term  when  they  say  that 
probable  cause  presents  a  mixed  question  of  law  and  f act.^  They 
use  the  expression  precisely  as  Lord  Mansfield  used  it  when  he 
said:  "The  question  of  probable  cause  is  a  mixed  proposition 
of  law  and  fact.  Whether  the  circumstances  alleged  to  show  it 
probable  or  not  probable,  are  true  and  existed,  is  a  matter  of 
fact;  but  whether,  supposing  them  to  be  true,  they  amount  to  a 
probable  cause,  is  a  question  of  law,"  *  "  It,  therefore,"  ac- 
cording to  Mr.  Broom,  **  falls  within  the  legitimate  province  of 
the  jury  to  investigate  the  truth  of  the  facts  offered  in  evidence, 
and  the  justice  of  the  inferences  to  be  drawn  from  such  facts ; 
whilst  at  the  same  time  they  receive  the  law  from  the  judge, 
that,  according  as  they  find  the  facts  proved  or  not  proved,  and 
the  inferences  warranted  or  not,  there  was  reasonable  and  prob- 
able ground  for  the  prosecution,  or  the  reverse ;  and  this  rule 
holds,  however  complicated  and  numerous  the  facts  may  be."* 
They  mean  that,  where  the  facts  are  not  disputed,  it  is  for  the 
court,  in  instructing  the  jury,  to  declare  their  legal  effect;  and 
that,  where  they  are  disputed,  it  is  for  the  jury  to  determine  the 


hurst,  3  Allen  (Mass.)}  893,  395;  Rey- 
nolds v.  Kennedy,  1  Wils.  232;  Hm 
V.  Yeates,  2  J.  B.  Moore,  80;  Isaacs  v. 
Brand,  2  Stark.  1G7;  Brooks  v,  War- 
wick, 2  Stark.  389;  Reed  v.  Taylor,  4 
Taunt.  616;  Leggett  v.  Blount,  Tay- 
lor (N.  C.)>  123;  Munns  V.  Dupont,  2 
Browne  (Pa.),  Apx.  42;  8,  c,  3  Wash. 
C.  C.  SI;  Crabtree  v.  Ilorton,  4  Munf. 
(Va.)  59;  Kelton  v,  Bevins,  Cooke 
(Tenn.},90;  Ulmerv.  Leland,  1  Me. 
135. 

1  As  to  the  meaning  of  this  expres- 
sion, see  ante,  §  1031. 

*  Johnstone  v.  Sutton,  1  T.  R.  545. 
He  said  that  upon  this  principle  pro- 
ceeded the  case  of  Reynolds  v.  Ken- 
nedy, 1  Wils.  232.  See  in  confirmation 
ol  the  text  Pangbum  v.  Bull,  1  Wend. 


(N.  Y.)  346,  352;  Center  v.  Spring,  2 
la.  393,  407;  Munns  v.  Dupont,  3 
Wash.  C.  C.  31;  Potters.  Scale, 8  Cal. 
217;  Ash  V.  Marlow,  20  Oh.  119,  129; 
Masten  v.  Deyo,  2  Wend.  (N.  Y.)  424, 
427;  M'Cormick  v,  Sisson,  7  Cow. 
(N.  Y.)  715;  Bulkeley  v.  Smith,  2  Duer 
(N.  Y.),  271;  Humphries  v,  Parker,  52 
Me.  502,  504. 

•  Broom's  Leg.  Max.,  p.  105.  The 
learned  author  cites:  Johnstone  v. 
Sutton,  1  T.  R.  544;  Blachford  v. 
Bod,  2  Barn.  &  Ad.  179;  Reynolds  v, 
Kennedy,  1  Wils.  232;  James  ».  Phelps , 
11  Ad.  &  El.  483;  Panton  17.  Williams, 
2  Q.  B.  169,  194;  Peck  v.  Boyes,  7 
Scott  N.  R.  441 ;  Michell  v.  Wmiams, 
11  Mees.  &  W.  205;  Bushell's  Case* 
Vaughan,  147* 
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question  whether  there  was  probable  cause,  under  proper  hypo- 
thetical instructions  from  the  court.^ 

§  1620.   Nonsuits,   when   g^ranted    in   these    Cases.  —  **  It 

may  happen/'  said  Morton,  J.,  "that  this  and  other  mixed 
questions  need  not  and  cannot  properly  be  sent  to  the  jury. 
When  the  facts  are  undisputed,  or  when  all  the  facts  which 
the  plaintiff's  evidence  conduces  to  prove,  do  not  show  a  want 
of  probable  cause,  it  becomes  a  mere  question  of  law  which 
the  court  must  decide,  and  it  would  be  useless  and  improper  to 
take  the  opinion  of  a  jury  upon  it;  for  if  they  found  for  the 
plaintiff,  the  court  would  set  aside  the  verdict,  not  so  much 
because  it  was  against  evidence  as  because  it  was  against  law."  * 
Perhaps  the  rule  is  more  clearly  stated,  if  it  is  said  that,  it  being 
then  the  office  of  tiie  judge  to  say  whether  a  state  of  facts,  if 
true,  do  or  do  not  constitute  probable  cause ;  and,  the  burden 
being  upon  the  plaintiff  to  show  a  want  of  probable  cause,  if  the 
plaintiff  in  his  action  exhibits  a  state  of  facts  upon  which  the 
legal  conclusion  is  that  there  was  no  probable  cause,  the  court 
should  grant  a  nonsuit  or  direct  a  verdict  for  he  defendant,  accord- 
ing to  the  practice  in  the  particular  juiisdiction.^  More  difficulty 
will  arise  in  applying  this  rule  where  the  facts  upon  which  the 
legal  inference  that  there  was  probable  cause,  are  exhibited  by 
the  defendant  in  his  evidence ;  since  it  will  ordinarily  be  a  question 
for  the  jury  to  say  whether  or  not  this  evidence  is  to  be  believed. 

§  1621.  Where  the  Question  arises  upon  a  Written  State- 
ment. —  Cases  may  arise,  however,  where  the  evidence  of  the 
facts  which  show  that  there  was  probable  cause  may  be  presented 
by  the  defendant,  and  yet  the  court  will,  without  invading  the 
province  of  the  jury,  grant  a  nonsuit  or  direct  a  verdict  for  the 
defendant.     This  will  take  place  where  the  whole  question  is  in- 

1  Moody  r.  Deutsch,  86  Mo.  237;  er,  1.  To  the  same  effect  is  Mastenv. 
Sharpe  v,  Johnston,  69  Mo.  657;  Mey-  Deyo,  2  Wend.  (N.  Y.)  424,  426;  Bur- 
scnberg  v,  Eugelke,  18  Mo.  App.  846;  lingame  o.  Burllngame,  8  Cow.  (N.  Y.), 
Cole  V.  Curtis,  10  Minn.  182,  193,  142;  Murray  v.  Long,  1  Wend.  (N.  Y.) 

2  Stone  V.  Crocker,  24  Pick.  (Mass.)  140. 

81,  85;  citing  Golding  v.  Crowle,  Say-  «  Grant  v,  Moore,  29  Cal.  644,  646. 
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volved  in  the  interpretation  of  a  document  which  is  introduced  in 
evidence  by  the  defendant.      In  such  a  case  the  court,  in  non- 
suiting the  plaintiff  or  directing  a  verdict  for  the  defendant,  may 
do  no  more  than  exercise  its  peculiar  office  of  declaring  the  legal 
effect  of  the  instrument.      This  view  of  the  question  was  taken 
by  Parke,  J.,  where  a  letter  had  been  sent  by  the  plaintiff  to  the 
defendant,  threatening  him  with  criminal  prosecution,  whereupon 
the  defendant  had  prosecuted  the  plaintiff  criminally  for  sending 
the  threatening  letter,  which  prosecution  had  given  rise  to  the  civil 
action  by  the  plaintiff  against  the  defendant.       Referring  to  this 
feature  of  the  question,  the  learned  judge,  in  his  separate  opin- 
ion, said:    '*  It"  having  been  proved  that  the  plaintiff  was  the 
writer  of  the  letter  to  the  defendants,  it  became  a  question  on  the 
construction  of  that  document,  whether  there  was  a  probable  cause 
for  preferring  the  indictment.     I  think  that  of  itself  was  suffi- 
cient to  justify  the  charge  ;  and  it  was  for  the  judge  to  construe 
the  written  instrument,  and  to  decide  whether  the  letter  did  not 
import  that  the  plaintiff  was   about  to  accuse  the  defendants 
of  obtaining  goods  on  false  pretenses.     I  think  the  fair  construc- 
tion of  the  letter  is  that  the  party  by   whom  it   was   written, 
intended   to  make  that  charge  against  the  defendants ;  for  the 
writer  speaks  of  circumstances  which  render  it  incumbent  on  his 
clients  to  bring  the  matter  under  the  notice  of  the  public  and  of 
the  serious  consequences  to  the  defendants  if  the  money  be  not 
paid;  and  if  so,  it  is  also  clear  that  the  object  in  writing  was  to 
extort  money  from  the  defendants.     The  letter  itself,  therefore, 
afforded  a  reasonable  ground  for  preferring  the  indictment."  ^ 

§  1622.  Effect  of  the  Bale  upon  Pleading:.  —  The  rule  that 
probable  cause  is  a  question  of  law  has  this  effect  upon  pleading, 
at  least  under  the  common-law  system,  that  a  plea  justifying  an 
arrest  by  a  private  person,  on  suspicion  of  felony,  must  show  the 
circumstances,  so  that  the  court  may  judge  from  them,  on  cZe- 
mu7*rer^  whether  the  suspicion  were  reasonable,^  in  other  words, 

1  Blachford  v.  Dod,  2  Barn.  &  Adl.  v  Connelly,  5  Blackf.  (Ind.)  390;  Mor- 
179,  186.  ris  r.  Corson,  7  Cow.  (N.  Y.)  281. 

'  Mure  V.  Kaye,  4  Taunt.  84 ;  Brown 
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whether  they  amount  to  probable  cause.  Moreover,  this  being 
a  question  of  law,  it  is  not  enough  for  the  plaintiff,  in  his  decla- 
ration or  complaint,  to  state  that  the  criminal  prosecution  was 
commenced  maliciously  and  without  probable  cause ;  for  whether 
it  was  commenced  without  probable  cause,  is  a  mere  con- 
clusion of  law;  but  he  must  set  out  facts  upon  which  the 
conclusion  of  law  is  that  it  was  commenced  without  probable 
cause.  ^ 

§  1623.  When  Error  of  Submittingr  Question  of  Probable 
Cause  to  Jury  no  Cause  of  Reversal.  — Where  the  question  of 
probable  cause  is  thus  erroneously  submitted  to  the  jury,  still  if, 
on  a  review  of  the  case  on  error  or  appeal,  it  should  appear,  from 
the  facts  not  disputed  at  the  trial,  that  there  was  evidently  a 
want  of  probable  cause,  a  verdict  for  the  plaintiff  will  not  be 
set  aside ;  since  it  is  competent  for  the  reviewing  court  to  pro- 
nounce the  law  upon  the  undisputed  facts,  and  if  they  see  that 
the  jury  have  not  erred  in  point  of  law,  although  the  charge  was 
erroneous,  no  injury  has  been  done  to  the  defendant  of  which 
he  has  a  right  to  complain.^  But  if  the  evidence  as  to  any  ma- 
terial fact  i^  contradicted,  or  leaves  the  question  doubtful  whether 
the  fact  existed  or  not,  then  such  an  error  is  good  ground  for  a 
reversal ;  Inasmuch  as  the  reviewing  court  cannot  take  upon  it- 
self the  office  of  drawing  inferences  from  conflicting  testi- 
mony,—  this  being  the  exclusive  province  of  the  jury.*  The 
foregoing  is  a  good  illustration  of  the  general  rule,  that  while  it  is 
error  to  submit  questions  of  law  to  the  jury,  yet  if  this  is  done 
and  the  jury  decide  the  questions  rightly,  it  will  be  no  ground 
for  disturbing  their  verdict.* 

1  Fangbum  v.  Bull,  1  Wend.  (N.  Y.)  «  Fangbum  v.  Bull,  1  Wend.  (N.  Y.) 

845;   Reynolds   v,    Kennedy,  1  WUs.     845,852. 
232.  <  Ibid.  858. 

«  AnUf  §  1020. 
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Article  II.  —  Jury,  how  Instructed  in  such  Actions. 

Section 
1627.  Jury  how  Instructed  in  snch  Cases. 

162S.  What  Facts  justify  a  Person  in  Cliarging  Another  with  the  Commission 
of  a  Given  Crime. 

1629.  Errors  in  Instructing  Juries  in  these  Cases. 

1630.  Error  to  define  Probable  Cause  in  general  Terms,  and  to  submit  the 

Question  of  the  Want  of  it  to  the  Jury. 

1631.  [Continued.]    A  Contrary  Practice  in  some  Jurisdictions. 

1632.  Example  of  an  early  Charge  which  was  held  to  submit  the  whole  Ques- 

tion both  of  Law  and  Fact  to  the.  Jury,  and  to  be  hence  Erroneous. 

1633.  Precedents  of  Instructions  in  these  Cases. 

1634.  As  to  Malice,    a.  Conclusion  that  Express  Malice  is  Necessary. 

1635.  b.  May  be  either  Malice  in  Fact  or  Malice  in  Law. 

1636.  c.  What  Motive  Constitutes  Malice  in  such  Cases. 

1637.  d.  That  the  Jury  may  infer  Malice  from  the  Want  of  Probable  Cause. 

1638.  Effect  of  acting  upon  the  Advice  of  Counsel,     a.  when  a  Defense. 

1639.  b.  And  when  not. 

1640.  Concurrence  of  Malice  and  Want  of  Probable  Cause,    a.  Burden  on 

Plaintiff  to  show  affirmatively  these  two  Elements. 

1641.  6.  Another  Precedent. 

1642.  c.  Another  Precedent. 

\643.  d.  No  Recovery  for  the  Malicious  Prosecution  of  a  Guilty  Person. 

1644.  As  to  Probable  Cause,    a.  Defining  Probable  Cause. 

1645.  6.  Stating  the  Definition  Negatively. 

1646.  c.  Burden  on  Plaintiff  to  show  Want  of  Probable  Cause. 

1647.  d.  Want  of  Probable  Cause  not  Inferable  from  Malice. 

1648.  e.  Hypothetical  State  of  Facts   Constituting  Evidence  of  a  Want  ef 

Probable  Cause  for  Prosecuting  a  Charge  of  Larceny. 

1649.  /.  Contra :  Hypothetical  State  of  Facts  declared  to  constitute  Probable 

Cause  In  the  same  Case. 

1650.  g.  Not  a  Question  of  Guilt,  but  of  Beasonable  Ground  of  Suspicion. 

1651.  A.  That  Honest  and  Well-founded  Belief  is  Probable  Cause. 

1652.  i.  That  a  Magistrate's  Discharge  is  Prima  Facie  Evidence  of  a  Want  of 

Probable  Cause. 
1653*  j.  But  not  Conclusive  Evidence. 

1654.  As  to  Alders  and  Abettors,     a.  Must  Approve,  Encourage  and  Coun- 

tenance the  Prosecution. 

1655.  b.  Or  Counsel  advise  or  Participate  in  it. 

1656.  Circumstances  which  Preclude  Punitive  Damages,  where  the  Prosecu- 

tion was  for  Larceny. 

§  1627.  Jury  how  instructed  in  such  Cases :  Farther  sngr- 
trestions.  —  It  is  said  that,  ••  if  the  facts  are  contested,  the  court 
mast  leave  them  to  the  jury,  with  instructions  as  to  what  is 

7& 
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probable  cause."  ^  It  is  also  said:  "After  the  facts  are  given  in 
evidence,  it  is  for  the  court  to  say,  in  its  instructions  to  the  jury, 
whether  or  not  they  make  up  probable  cause."  *  The  authori- 
ties generally  concur  in  the  view  that  the  question  must  be 
submitted  to  the  jury,  where  the  facts  are  in  dispute,  upon  hypo- 
thetical questions,  which  are  so  drawn  as  to  inform  the  jury 
that  a  given  state  of  facts  which  the  evidence  tends  to  establish, 
does  or  does  not  constitute  probable  cause,  leaving  the  jury  to 
determine  whether  or  not  such  facts  existed.*  It  follows  from 
thi^  that  where,  taking  all  the  evidence  together  and  giving  full 
effect  to  all  that  it  tends  to  prove,  it  does  not  show  want  of  prob- 
able cause  for  the  prosecution,  the  court  may  properly  so  instruct 
the  jury;*  although  it  would  seem  that,  as  the  want  of  probable 
cause  is  essential  to  sustain  the  action,  the  court  ought,  in  such  a 
case,  to  nonsuit  the  plaintiff  or  direct  a  verdict  for  the  defendant.* 
While  the  court  may  inform  the  jury  that  certain  facts  do  or  do 
not  constitute  probable  cause  for  setting  on  foot  a  criminal 
prosecution,  yet  a  request  for  an  instruction  which  states  the 
facts  partially,  omitting  some  which  should  be  considered. in 
connection  with  those  stated,  and  declaring  that  the  facts  stated 
do  not  constitute  probable  cause,  —  is  properly  refused.* 

• 
§  1628.  What  facts  justify  a  Person  in  charg^ing  another 

-with  the  Commission  of  a  given  Crime. — It  was  justly  ob- 
served, in  a  case  in  the  Supreme  Coust  of  the  District  of  Colum- 
bia, that  "  it  is  not  everybody  who  is  supposed  to  know,  neither 
prosecutor  nor  jury,  what  facts  make  up  a  crime ;  and  therefore 
it  is  necessary  that  the  court  should  tell  the  jury  what  facts 
justify  a  person  in  alleging  crime."  ^  Accordingly,  we  find  that 
it  is  the  frequent  practice  of  the  courts,  in  instructing  juries  in 
actions  for  malicious  prosecution,  to  explain  to  them  what  acts 
constitute  the  crime  which  the  defendant  charged  against  the 

1  Ash  V.  Marlow,  20  Oh.  119.  «  Ante,  §  1620. 

*  Israel  v.  Brooks,  23  111.  575,  577;  *  Brennan    v,    Tracy,  2  Mo.   App. 
citing  Jacks  o.  Stimpson,  13  111.  703.         540. 

<  Cole  V.  Curtis,  16  Minn.  182, 193.  ^  Tolman  v,  Phelps,  12  Wash.  L. 

*  Stone  V,  Crocker,  2i  Pick.  (Mass.)      Rep.  587. 
81,  85 . 
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• 

plaintiff ;  for  this,  where  the  evidence  is  conflicting,  is  neces- 
sary to  enable  the  jury,  under  the  other  instructions  of  the  court, 
to  say  whether  or  not  there  was  probable  cause ;  and  even  where 
the  evidence  is  not  conflicting,  it  is  relevant  on  the  question  of 
malice. 

§  1629.  Errors  in  Instructing  Juries  in  these  Cases.  — In  a 

case  of  this  kind  it  has  been  held  error  for  the  judge  to  leave  the 
question  whether  or  not  there  was  probable  cause  to  the  jury, 
without  other  instruction  than  the  remark  that  he  was  inclined 
to  believe  that  there  was  evidence  enough  given  of  probable 
cause  to  protect  the  defendant.  The  jury  ought  to  be  instructed 
by  the  judge  as  to  the  law  involved  in  the  question  of  probable 
cause,  that  is,  what  constitutes  a  legal  excuse  for  the  defendant, 
and  whether  the  facts  relied  upon  in  the  defense,  on  the  supposi- 
tion of  their  being  found  true  by  the  jury,  made  out  a  probable 
cause. ^  Seemingly  opposed  to  the  foregoing,  but  not  really  so, 
is  the  decision  in  an  elaborately  considered  case  of  this  kind, 
where  the  following  instruction  was  requested  by  the  defendants 
and  refused:  **  If  the  jury  believe  the  testimony  and  evidence 
produced  by  the  defendants,  the  facts  thereby  proved  show  a 
probable  cause  for  the  procuring  the  issuance  of  the  search  war- 
rant.*' It  was  held  that  this  instruction  was  properly  refused,  — 
the  court,  speaking  through  McMillan,  J.,  saying:  **  If  the  in- 
struction under  consideration  had  been  given,  the  court  would 
have  withdrawn  that  question  from  the  jury  and  determined  for 
itself  what  facts  were  established,  which  would  have  been  error. 
If  the  defendants  believed  their  evidence  established  a  state  of ' 
facts  which  constituted  probable  cause  for  the  prosecution,  they 
should  have  enucleated  such  facts  from  the  evidence,  and  re- 
quested the  court  to  charge  that,  if  the  jury  found  such  facts  to 
be  proved,  they  constituted  probable  cause."  ^ 

1  Hasten  v.  Deyo,  2  Wend.  (N.  Y.)  shown,  which  decisions  were  upheld 

424.     Compare   Burlingame   o.  Bur-  in  the  appellate  court. 
Ungame,  a  Cow.  (N.  Y.)  142,  and  Mur-  '  Cole  v.  Curtis,  16  MUm.  182,  198. 

lay  r.  Long,  1  Wend.   (N.  Y.)   140,  The  court  cite:  Sehenck  v.  Butsh,  32 

where  the  judges  at  circuit  granted  Ind.  338. 
nonsuit  because  probable  cause   was 
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§  1630.  Error  to  define  Probable  Cause  in  General  Terms^ 
and  to  submit  the  Question  of  the  Want  of  it  to  the  Jury.  — 

Several  courts  have  therefore  reached  the  conclusion  that,  in  in- 
structing the  jury  in  an  action  for  malicious  prosecution,  it  is 
error  for  the  court,  to  define,  in  general  terms,  what  constitutes 
probable  cause,  and  then  to  tell  the  jury  that  it  is  a  question  for 
them  to  decide  whether  or  not  there  Mias  probable  cause  for  the 
prosecution  which  is  the  foundation  of  the  action.  Such  a  charge 
commits  to  the  jury  more  than  it  is  their  legitimate  province  to 
determine.  Concerning  an  instruction  of  this  kind  it  was  said 
by  the  Court  of  Appeals  of  New  York:  **  The  jury  are  told  that 
it  is  their  province  to  determine  whether  the  facts  and  circum- 
stances proved  in  evidence  do  or  do  not  establish  the  want  of 
probable  cause.  The  judge  does  not  decide  whether  these  facta 
and  circumstanges  are  sufficient  or  not,  provided  the  jury  believe 
them  to  be  proved,  but  leave  the  whole  matter  to  the  determina- 
tion of  the  jury.  If  the  judge  had  supposed  that  the  truth  of 
the  facts,  as  sworn  to,  admitted  of  a  doubt,  he  should  have  ex- 
pressed his  opinion  of  the  law  arising  upon  those  facts  if  proved, 
and  then  submitted  to  the  jury  the  question  whether  they  were 
credibly  proved  or  not."  ^  Concerning  a  similar  instruction,  it 
was  said  by  Currey,  C.  J.,  in  giving  the  opinion  of  the  Supreme 

.  Court  of  California:  **  The  law  makes  it  the  duty  of  a  judge 
who  tries  an  action  for  malicious  prosecution,  to  instruct  the 
jury  that,  as  they  may  find  and  determine  certain  questions  of 
fact,  properly  submitted  to  them,  to  be  true  or  untrue,  so  must 
be  their  verdict  for  the  plaintiff  or  for  the  defendant;  not  that 
they  should  determine  the  question  of  the  want  of  probable  cause 

,  or  the  contrary.  It  may  sometimes  be  difficult  to  state  to  the 
jury  what  the  testimony  is,  and  what  facts,  if  found  to  be  true, 
establish  the  plaintiff's  allegation  of  want  of  probable  cause; 
but,  difficult  as  it  may  be,  this  duty  is  cast  on  the  judge  in  these 
kind  of  actions,  because  he  is  presumed  to  know,  much  better 
than  the  jury  can,  what  facts  show  the  existence  of  probable 
cause  or  the  want  of  it."^ 

1  Balkeley  v.  Ketcltas,  6  N.  Y.  884,  >  Grant  v.  Moorc,  29  Cal.  644,  65&. 

888. 
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§  1631.  [Continued.]  A  Contrary  Practice  in  some  Juris- 
dictions.—  Notwithstanding  the  foregoing,  several  cases  are 
found  —  and  the  list  could  no  doubt  be  extended,  —  where  the 
trial  courts  have,  with  the  approval  of  the  appellate  courts,  sub- 
mitted the  question  of  probable  cause  to  the  jury  upon  general 
definitions  as  to  its  meaning,  leaving  them  to  apply  to  the  facts 
the  general  proposition  of  law  thus  communicated  to  them.^  It 
is  not  to  be  inferred  that  the  courts  which  approve  this  practice 
deny  the  rule  that  the  question  whether  or  not  there  was  probable 
cause,  upon  facts  conceded  or  found,  is  a  question  of  law  for  the 
the  court;  they  merely  entertain  a  different  conception  of  the 
meam'ng  of  the  rule,  or,  more  probably  in  some  instances,  they 
annex  this  meaning  to  the  analogous  rule,  already  referred  to,  * 
that  the  question  of  probable  cause  is  a  mixed  question  of  law 
and  fact. 

§  1632.  Example  ov  an  earlt  charge  which  was  held  to  submit 
THE  Whole  Question,  both  op  Law  and  Fact  to  the  Jury  and  to  be 
HENCE  Erroneous.  —  In  the  leading  case  of  Panton  v.  Williams  ^  the 
subject  of  the  manner  in  which  the  question  of  the  want  of  probable 
cause  is  to  be  decided,  and  the  mafiner  in  which  the  jury  are  to  be  in- 
structed in  these  actions  in  respect  of  such  questions  where  the  facts 
are  complicated,  was  carefully  considered  in  the  Exchequer  Chamber. 
The  following  charge,  as  described  in  the  bill  of  exceptions,  given  to  the 
jury  by  Lord  Denman,  C.  J.,  was  held  to  have  submitted  to  the  jury 
both  the  law  and  the  fact  in  respect  of  this  question,  and  to  have  been 
hence  erroneous:  — 

<<And  the  connsel  for  the  defendant  having  closed  his  case,  the  Lord  Chief 
Justice  directed  the  jury  that  the  question  for  them  to  consider  was,  whether  the 
defendant  had  acted  maliciously  and  with  reasonable  or  probable  cause;  that,  as 
to  the  malice,  that  term  did  not  imply  personal  ill-will;  that  it  the  defendant 
had  acted  from  any  indirect  motive,  this  was  sufficient  proof  of  malice ;  that,  as 
to  the  probable  cause,  malice  without  probable  cause  would  be  insufflcleut,  be- 
cause frequently  justice  was  set  in  motion  by  interested  parties;  tliat  tlie  action 
therefore  could  not  succeed  unless  there  was  an  absence  of  probable  cause. 
And  his  Lordship  proceeded  to  sum  up  the  evidence.  And  his  Lordship  having 
summed  up  the  evidence,  further  directed  the  jury  that,  if  they  thought  there 

*  Humphries     v,   Parlcer,  52    Me.  >  AntCy  §  1619. 

502;  Green   v.  Cochran,  43  la.   544,  ^  l  Gale  &  Dav.  504 ;  <•  c.  2  Ad.  &  SU 

549;  Callahan  v,  CafEarata,  39  Mo.  136.      (n.  s.)  109,  192. 
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was  reasonable  and  probable  cause  for  4aking  these  steps  against  the  young 
woman,  their  verdict  must  be  for  the  defendant;  that  they  were  to  take  a  dispas- 
sionate view  of  the  state  of  Mr.  Barton  Panton^s  mind  on  the  12th  of  February, 
1838 ;  that,  if  they  thought  there  was  a  strong  Impression  against  Mr.  Thos. 
Williams  and  against  any  one  who  was  concerned  with  him,  then  that  was  rea- 
sonable and  probable  cause ;  that  If,  on  the  other  hand,  they  should  think  there 
was  no  reasonable  or  probable  cause,  then  they  must  trace  his  motives  to  some 
other  matter,  and  consider  whether  the  importance  he  might  attach  to  convict- 
ing Mr.  Tliomas  Williams,  and  his  anxiety  to  place  him  in  an  unfavorable  posi- 
tion in  Newgate,  actuated  him,  —  if  so,  they  must  flod  for  the  plaintiff.  And  the 
Lord  Chief  Justice  further  stated  to  the  jury  that,  as  to  the  advice  of  counsel, 
if  there  was  no  reasonable  or  probable  cause,  his  Lordship  thought  that  the 
consulting  counsel  did  not  vary  it;  that  it  appeared  to  his  Lordship  that  it  was 
not  a  question  of  law  In  a  case  of  this  sort  whether  there  was  a  reasonable  or 
probable  cause,  but  that  It  was  altogether  a  question  of  fact  for  the  jury,  and 
that  he  should  act  wrong  if  he  were  to  take  the  question  from  their  considera- 
tion; that  it  also  seemed  clear  to  his  Lordship  that  the  question  was  not,  as 
against  Thomas  Williams  alone,  but  whether  there  was  probable  cause* as 
against  the  plaintiff;  that  one  circumstance  had  been  observed,  that  is,  that  the 
former  wills  had  been  properly  prepared,  that  that  did  not  appear  to  his  Lord- 
ship very  strong,  but  that  they  were  to  consider  it.  Whereupon  the  counsel 
learned  In  the  law  for  the  said  defendant  did  then  and  there  except  to  the  afore- 
said opinion  and  direction  of  the  Lord  Chief  Justice,  and  did  Insist  that  his 
Lordship  was  bound  to  direct  the  jury  that  if  there  was  probable  cause  as 
against  Thomas  Williams,,  there  was  so  as  against  the  plaintiff.  And  further, 
that  his  Lordship  was  bound  to  state  to  the  jury  what  facts,  If  proved,  would 
amount  to  probable  cause,  leaving  to  them  only  the  question  whether  they  be- 
lieved the  evidence  adduced  in  order  to  prove  such  facts.  And  further,  that  his 
Lordship  was  bound  to  direct  the  jury  that  the  following  facts,  if  they  or  any 
of  them  were  proved,  constituted,  and  each  of  them  constituted,  probable  cause, 
that  is  to  say  [presenting  a  category  of  seven  propositions  of  fact].  And  the 
counsel  for  the  defendant  further  excepted  and  objected  that  the  Lord  Chief 
Justice  ought  not  to  leave  the  question  whether  there  was  or  was  not  probable 
cause  for  the  prosecution  to  the  jury,  as  a  question  for  them,  without  telling 
them  what  would  be  probable  cause. ^' 

It  is  perceived  that  the  substantial  question  upon  the  bill  of  excep- 
tions was  coFrectly  stated  by  the  counsel  for  the  plaintiff  in  error,  in 
arguing  the  case  in  the  Exchequer  Chamber,^  to  be  whether  the  judges 
were  bound  to  state  to  the  jury,  as  a  direction  in  point  of  law,  that  certain 
facts,  if  proved,  amounted  to  probable  cause.  After  argument,  the 
court  took  time  to  advise  upon  the  question,  and  finally  the  judgment 
of  the  court  was  drawn  up  by  Tindal,  C.  J.  He  said:  ^^  Upon  this 
bill  of  exceptions  we  take  the  broad  question  between  the  parties  to  l>e 

*  The  case  was  argued  before  Tin-      Maule,    JJ.,  Ix)rd    Ablngcr,  C.     B., 
dal,  C.  J.,    Bosanquet,  Coltman  and     Parke,  Alderson  and  Kolfc,  B!) 
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this :  Whether,  in  a  case  in  which  the  question  of  reasonable  and  prob- 
able cause  depends  not  upon  a  few  simple  facts,  but  upon  facts  which 
are  numerous  and  complicated,  and  upon  inferences  to  be  drawn  there- 
from, it  is  the  duty  of  the  judge  to  inform  the  jury,  if  they  find  the 
facts  to  be  proved,  and  the  inferences  to  be  warranted  by  such  facts, 
the  same  do  or  do  not  amount  to  reasonable  or  probable  cause,  so  as 
tiiereby  to  leave  the  question  of  fact  to  the  jury,  and  the  abstract  ques- 
tion of  law  to  the  judge ;  and  we  are  all  of  opinion  that  it  is  the  duty  of 
the  judge  so  to  do.  In  the  more  simple  cases,  where  the  question  of 
reasonable  and  probable  cause  depends  entirely  upon  the  proof  of  the 
facts  and  circumstances  which  gave  rise  to  and  attended  the  prosecu- 
tion, no  doubt  has  ever  existed,  from  the  time  of  the  earliest  authori- 
ties, but  that  such  question  is  purely  a  question  of  law,  to  be  decided 
by  the  jury.  In  Cox  v.  WhTall}  and  in  Pain  v.  Rochester ^^  each  of 
which  was  an  action  on  tbe  case  for  falsely  and  maliciously  procuring  the 
plaintiff  to  be  indicted  for  felony,  the  defendant  in  each  action  set 
forth  in  the  plea  the  facts  and  circumstances  that  induced  him  to  indict ; 
and  the  plaintiff  having  in  each  instance  demurred,  it  was  the  court 
which  had  to  determine,  as  a  matter  of  law,  and  not  the  jur}',  as  a  mat- 
ter of  fact,  iVhethcr  the  statement  in  the  plea  did  or  did  not  form  a  suf- 
ficient excuse.  And  in  the  case  last  referred  to  the  very  distinction  now 
under  consideration  was  laid  down  by  the  court,  upon  the  objection 
then  taken,  that  the  plea  amounted  to  a  general  issue  only,  the  court 
holding  it  to  be  a  good  plea  ^ per  doubt  del  lay  gents;  for  that  the  de- 
fendant confessed  the  procurement  of  the  indictment,  but  avoided  it  by 
matter  in  law.*  And  although  the  practice  which  th^n  obtained  has 
been  altered  for  a  great  length  of  time,  by  introducing  into  the  decla- 
ration not  only  the  statement  that  the  charge  was  false  and  malicious, 
but  also  that  it  was  made  without  reasonable  or  probable  cause,  and 
thereby  compelling  the  plaintiff  to  give  some  evidence  thereof  and  en- 
abling the  defendant  to  prove  his  case  under  the  plea  of  not  guilty,  — yet 
the  rule  of  law  that  this  question  belongs  to  the  judge  only,  and  not  to 
the  jury,  is  not,  by  such  alteration  in  pleading,  in  any  way  impaired. 
And,  still  further,  the  authorities  collected  in  the  case  Johnstone  v.  Sut- 
ton^^  and  the  authority  of  that  case  itself,  and  also  the  decision  of  Bul- 
ler,  J.,  there  cited,  proves  incontestably  that  it  is  a  question  for  the 
jury,  whether  the  facts  brought  forward  in  evidence  be  true  or  not, 
but  that  what  is  reasonable  or  probable  cause  is  matter  of  law.  There 
Lave  been  some  cases  in  the  later  books,  which  appear  at  first  sight  to 

1  Cro.  Jac.  193.  »  1  T.  R.  510,  619. 

*  Cro.  Ellz.  871. 
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have  somewhat  relaxed  the  application  of  that  rule,  by  seeming  to  leave 
more  than  the  mere  question  of  the  facts  proved  to  the  jury;   but, 
upon  further  examination,  it  will  be  found  that,  although  there  has  been 
an  apparent,  there  has  been  no  real  departure  from  the  rule.    Thus,  in 
some  cases,  the  reasonableness  and  probability  of  the  ground  for  the 
prosecution  has  depended  not  merely  upon  the  proof  of  certain  facts, 
but  upon  the  question  whether  other  facts,  which  furnished  an  answer 
to  the  prosecution,   were  known  to  the  defendant  at  the  time  it  was 
instituted.     Again,  in  other  cases,  the  question  has  turned  upon   the 
inquiry  whether  the  facts  stated  to  the  defendant  at  the  time,  and  which 
formed  .the  ground  of  prosecution,  were  believed  by  him.  or  not;  in 
other  cases  the  inquiry  has  been  whether,  from  the  conduct  of  the  defend* 
ant  himself,  the  jury  will  infer  that  he  was  conscious  that  he  had  no 
reasonable  or  probable  cause ;  but  in  these,  and  many  other  cases  which 
might  be  suggested,  it  is  obvious  that  the  knowledge,  the  belief,  and  the 
conduct  of  the  defendant,  are  really  so  many  additional  facts  for  the 
consideration  of  the  jury ;  so  that,  in  effect,  nothing  is  left  to  the  jury 
but  the  truth  of  the  facts  proved  and  the  justice  of  the  inferences  to  be 
drawn  from  such  facts,  both  wliich  investigations  fall  within  the  le- 
gitimate province  of  the  jury ;  whilst,  at  the  same  time,  they  have  re- 
ceived the  law  from  the  judge,  that,  according  as  they  find  the  facts 
proved  or  not  proved,  and  the  inferences  warranted  or  not,  there  was 
reasonable  and  probable  ground  for  the  prosecution,  or  the  reverse. 
And  such  being  the  rule  of  law,  where  the  facts  are  few  and  the  case 
simple,  we  cannot  hold  it  to  be  otherwise  where  the  facts  are  more 
numerous  and  complicated.  •  It  is  undoubtedly  attended  with  greater 
difficulty  in  the  latter  case,  to  bring  before  the  jury  all  the  combinations 
of  which  numerous  facts  are  susceptible,  and  to  place  in  a  distinct 
point  of  view  the  application  of  the  rule  of  law,  according  as  all  or 
some  only  of  the  facts  and  inferences  from  facts  are  made  out  to  their 
satisfaction ;  but  it  is  equally  certain  that  the  task  is  not  impracticable,  and 
it  rarely  happens  but  that  there  are  some  leading  facts  in  each  case 
which  present  a  broad  distinction  to  their  view,  without  having  recourse 
to  the  less  important  circumstances  that  have  been  brought  before  them. 
Upon  the  whole,  as  the  question  both  of  law  and  of  fact  was  left  in  this 
cc^se  entirely  to  the  jury,  we  think  the  exception  must  be  allowed  and 
that  there  must  be  a  ve7iire  de  novo.*'  ^ 

^  PantOD  V,  Williams,  1  Gale  &  jury  that,  If  from  the  testimony  be- 
Dav.  604,  620;  8,  c.  2  Ad.  &  El.  (n.  s.)  fore  them,  they  should  be  of  opinion 
169,  192.  Where  the  court  charged  the     that  the  prosecutions  before  the  jus- 
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§  1633.  Precedents  of  Instructions  in  these  Cases.  —  The 

subject  under  consideration  will  now  be  further  illustrated  by 
setting  out  a  number  of  instructions  upon  different  elements  of 
fact  which  arise  in  these  actions,  which  have  been  approved  on 
appeal  or  error,  and  by  referring  to  others  which,  though-ap- 
proved in  like  manner,  are  deemed  to  be  of  secondary  or  doubt- 
ful value. 

§  1634.  As  TO  Mauce.  —  a.  Conclusion  that  Express  Malice  is 
Necessary.  —  *'  On  the  question  of  malice  in  the  prosecution,  there  is. 
a  distinction  between  legal  malice  and  actual  or  express  malice.  Legal 
malice  means  a  wrongful  act  done  intentionally,  without  sufficient  cause 
or  excuse.  It  is  not  necessary  to  render  an  act  legally  malicious,  that 
the  party  doing  it  is  actuated  by  a  feeling  of  ill-will  or  hatred.  If  the 
jury  should  find  that  the  prosecution  was  commenced  without  probable , 
cause,  as  before  explained,  they  are  at  liberty  to  infer  malice,  so  far  as 
proof  of  malice  is  required  to  sustain  the  action.  Express  malice  is 
something  beyond  this,  and  is  shown  by  evidence  of  personal  hatred, 
desire  and  determination  to  injure  another,  and  other  facts  showing  ex- 
press active  malice  toward  the  other  party.  The  fact  that  express 
malice  is  shown  may  enhance  the  damages  beyond  what  may  be  given 
when  only  legal  malice  is  shown."  ^ 


tlce  were  malicious,  and  without 
probable  cause,  and  that  the  defend- 
ant knew  the  facts  to  be  so,  before  and 
at  the  time  of  such  prosecutions,  they 
OQght  to  find  damages  for  the  plaint- 
iff, otherwise  they  should  find  the  de- 
fendant not  guilty,  —  it  was  held  that 
the  court  erred,  because  the  instruc- 
tion submitted  both  the  law  and  the* 
facts  to  the  jury.  Pangburn  v.  Bull, 
1  Wend.  (N.  Y.)  846,  850,  352. 

1  In  Humphries  v,  Parker,  52  Me. 
502,  606,  the  court,  in  passing  upon 
this  Instruction,  which  was  given, 
hold  that  the  doctrine  of  implied 
malice  has  no  place  In  actions  for 
malicious  prosecutions,  but  that  actual 
malice  must  be  shown.  The  court, 
nevertheless,  approved  this  Instruc- 
tion, or  rather  declined  to  sustain  ex- 


ceptions thereto.  Walton,  J.,  In 
giving  the  opinion  of  the  court,  said : 
'<  If  the  first  and«concludlng  sentences 
of  the  charge  upon  this  point  stood 
alone,  we  should  feel  constrained  to 
say  that  It  gave  the  jury  to  understand 
that  malice  in  law  was  alone  sufficient 
to  maintain  the  action,  and  that  malice 
in  fact  would  have  no  other  effect 
than  to  enhance  the  damages,  and  the 
exceptions  would  have  to  be  sustained. 
But  these  sentences  do  not  stand 
alone ;  and  the  context  shows  that  the 
presiding  judg^  did  not  use  the  term 
legal  malice  as  synonymous  with  mal- 
ice in  law ;  that  he  used  it  to  distin- 
guish malice  In  its  enlarged  legal 
sense,  from  malice  in  Its  more  re- 
stricted popular  sense;  and  we  think 
the  whole  charge  taken  together  must 
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§  1685.  b.  Mat  be  eitheb  Maucb  in  Fact  ob  Malice  in  Law. — 
^*  There  are  two  kinds  of  malice:  malice  in  fact,  and  malice  in  law.. 
The  former,  in  common  acceptation,  means  ill-will  against  a  person; 
the  latter  a  wrongful  act  done  intentionally.  If,  therefore,  the  jury 
believe  from  the  evidence,  that  the  defendant  caused  plaintiff  to  be  ar- 
rested for  larceny,  as  charged  in  plaintiff's  petition,  and  that  the  de- 
fendant was  moved  thereto  by  ill-will  against  the  plaintiff,  or  that  the- 
prosecution  was  wrongfully  instituted  by  the  defendant,  and  was  with* 
out  probable  cause,  the  jury  must  find  for  the  plaintiff."  ^ 

§  1636.  c.  What  Motive  CoNSTrruTEs  Malice  in  Such  Cases.  — 
*^  Whether  the  defendants  have  been  actuated  by  malice  is  a  question  of 
fact  to  be  determined  by  the  jury  only;  and  in  determining  it,  they 
should  consider  all  the  facts  and  circumstances  in  the  case,  and  unless 
they  find  the  defendants  were  actuated  by  malice,  they  cannot  find  a 
Verdict  against  them.  But  by  malice  is  not  meant  merely  malignity  or 
ill-will,  but  it  includes  every  sinister  or  improper  motive,  that  is,  every 
motive  other  than  a  desire  to  bring  to  punishment  a  party  believed  to  be 
guilty  of  a  crime.  If,  for  instance,  in  this  case,  the  defendants  were  in 
whole  or  in  part  actuated  by  a  desire  to  obtain  possession  of  the  oil, 
alleged  to  have  been  stolen  [by  plaintiff]  they  must  in  law,  be  held  to 
have  been  actuated  by  malice."  ^ 


have  given  the  jury  unmistakably  to 
nnderstaud  that  malice  in  fact  was 
essential  to  maintenance  of  the  action 
for  malicious  prosecution,  and  was 
therefore  unexceptionable.**  The  fol- 
lowing instruction,  approved  by  tlie 
Supreme  Court  of  Missouri  in  Calla- 
han r.  Caffarata,  39  Mo.  136,  is  here 
given,  though  not  recommended,  as 
containiug  an  accurate  statement  of 
the  distinction  between  malice  in  fact 
and  malice  in  law:  "  The  jury  are  in- 
structed that  there  are  two  kinds  of 
malice  —  malice  in  fact,  and  malice  in 
law :  the  former,  in  common  accepta- 
tion, means  ill-will  against  a  person ; 
the  latter  is  a  wrong  act  against  a 
person  done  Intentionally.  If,  there- 
fore, the  jury  believe,  from  the  evidence 
that  defendant  Caffarata  was  moved 
by  ill-will  against   the   plaintiff,  or 


that  the  imprisonment  of  plaintiff  was- 
wrongfully  and  intentionally  caused  by 
him,  they  ought,  as  against  him,  to  find 
that  the  imprisonment  was  malicious.*' 

1  Approved  in  Hill  v.  Palm,  38  Mo. 
15.  This  instruction,  standing  alone  — 
not  cured  by  others  given  —  would  be- 
bad,  as  submitting  to  the  jury  the 
question  of  law,  whether  the  prosecu- 
tion was  without  probable  cause. 

«  Approved  in  Vinal  v.  Core,  18  W. 
Va.  1,74.  The.court  said  (p.  74)  :  «'As. 
we  have  seen,  if  a  person  Instigates 
a  prosecution  against  another,  basing 
his  action  on  certain  facts  known  to 
him,  and  the  court  considers,  that 
on  these  facts  a  reasonable  man  of 
ordinary  caution,  acting  conscien- 
tiously, would  believe  the  party 
guilty  of  the  crime  charged,  then  hi  a 
conduct  was   based    upon   probable: 
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§  1637.  d.  That  the  Jury  mat  infer  Malice  from  "the  Want  op 
Probable  Cause.  —  '*The  court  further,  instructs  the  jury,  that  if 
they  believe,  from  the  facts  and  circumstances  as  given  in  evidence, 
that  the  defendant  bad  not  a  probable  cause  for  the  prosecution,  they 
may  infer  malice  from  such  want  of  probable  cause."  ^  Or  thus:  **  The 
jury  are  instructed  that  if  they  believe  from  the  evidence  that  the  ar- 
rest and  imprisonment  of  plaintiff  was  without  probable  cause,  then  the 
jury  are  at  liberty  to  infer  that  it  was  malicious/'  ^ 


cause,  and  he  i«  fully  justified  by  law, 
I  care  not  how  malignant  he  may  be, 
or  by  what  improper  motives  he  may 
have  been  actuated.  But,  if  on  the* 
contrary,  he  has  instigated  the  prose- 
cution without  probable  cause,  based 
on  the  actual  facts  known  to  him, 
either  personally  or  from  the  infor- 
mation of  others,  he  will  be  held 
responsible,  unless  he  is  excused  by  a 
jury  being  satisfied,  that  he  was  actu- 
ated only  by  a  desire  to  bring  to  justice 
one  believed  to  be  guilty  of  a  crime ; 
and  when  there  was  no  probable  cause, 
he  cannot  be  excused,  tf  in  instigating 
the  prosecution  he  was  actuated  either 
in  whole  or  in  part  by  any  other  mo- 
tive than  the  public  good." 

*  Approved  In  Chapman  v.  Cawrey, 
50  111.  517,  518.  In  Ahem  v.  Collins 
(39  Mo.  146)  the  following  instruction 
Is  found:  "If  the  jury  believe  from 
the  evidence,  that  the  arrest  of  plaint- 
iff was  made  without  reasonable  or 
probable  cause,  then  the  law  presumes, 
in  the  absence  of  testimony  establish- 
ing the  contrary,  that  such  arrest  was 
made  with  malice."  Although  this  in- 
struction was  apparently  approved  by 
the  Supreme  Court,  it  must  be  pointed 
out  that  it  is  plainly  erroneous,  for  the 
reason  that  the  existence  of  malice  is 
not  presumed  from  the  want  of  prob- 
able cause,  as  a  conclusion  of  law, 
but  the  law  leaves  the  jury  at  liberty 
to  draw  the  inference  of  malice  or  not 
from  the  want  of  probable  cause,  as 
they  may  think  fit.    That  nwlice  may 


be  Inferred  from  the  want  of  a  prob- 
able cause  for  instituting  the  previous 
prosecution,  see  Wood  r.  Weir,  5  B. 
Mon.  (Ky.)  544;  Blunt  v.  Little,  » 
Mason  (U.  S.),  112;  Hall  v.  Hawkins^ 
6  Humph.  (Tenn.)  857;  Stone  r.  Ste- 
vens, 12  Conn.  219 ;  Merriamv.  Mitchell, 
13  Me.  439;  Bennett  v.  Black,  1  Stew. 
(Ala.)  39 ;  Garrison  v.  Pearce,  3  E.  D. 
Smith  (N.  y.),  265;  Murray  v.  Long 
1  Wend.  (N.  Y.)  140;  GrinneU  v. 
Stewart,  62  Barb.  (N.  Y.)  544;  Turner 
V.  Walker,  3  Gill  &  J.  (Md.)  377 ;  Car- 
rico  V.  Meldrum,  1  A.  K.  Marsh. 
(Ky.)  224;  Newell  v.  Downs,  8  Black. 
(Ind.)  623;  York  v,  Chilton,  4  La.  Ann. 
877;  Hayes  v,  Hayman,  20  La.  Ann.  836. 
It  must  be  found  by  the  jury,  or  the 
action  cannot  be  sustained.  Hence,  it 
must  always  be  submitted  to  them  to 
find  whether  It  existed.  The  court 
has  no  right  to  find  it,  nor  to  instruct 
the  jury  that  they  may  return  a  verdict 
for  the  plaintjfl  without  it.  Even  the 
Inference  of  malice  from  the  want  of 
probable  cause,  is  one  which  the  jury 
alone  can  draw.  Stewart  v,  Sonne- 
born,  98  U.  S.  187, 193,  citing  Wheeler 
t7.Nesbit,24How.  (U.  S.)  545;  Newell 
V.  Downs,  8  Black.  (Ind.)  523;  John- 
son V,  Chambers,  10  Ired.  L.  (N.  C.) 
287;  Van  Voorhees  v,  Leonard,  1 
Thomp.  &  C.  (N.  Y.)  148;  Scliofieldv. 
Ferrers,  47  Pa.  St.  194;  Mitchell  v. 
Jenkins,  5  Barn.  &  Ad.  588. 

'  Approved  in  Callahan  v.  Caflarata^ 
39  Mo.  136.  For  a  similar  form,  see 
Hill  V,  Palm,  38  Mo.  76. 
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§  1638.  Efpbct  op  Acting  Upon  the  Advice  op  Counsel. — a* 
When  A  Defense.  —  '*  The  court  instructs  the  jury,  for  the  defendant, 
that,  if  they  believe,  from  the  evidence  in  the  case,  that  the  defendant 
iully,  fairly  and  truthfully  stated  all  the  facts  and  circumstances  in  re- 
lation to  the  alleged  riot,  to  respectable  counsel,  and  that  such  counsel 
advised  him  that  he  bad  reasonable  cause  to  institute  the  criminal  pro- 
ceeding against  this  plaintiff,  and  the  defendant,  in  good  faith,  acted 
upon  such  advice,  then  the  plaintiff  cannot  maintain  this  action, 
whether  such  advice  was ,  correct  or  not,  and  whether  the  defendant  in 
the  criminal  prosecution  was  guilty  or  not,  and  the  jury  must  find  for 
the  defendai^."  ^ 

•  ■ 

§  1639.  6.  And  when  not. — "If  you  believe  from  the  evidence, 
that  the  defendant  consulted  an  attorney,  and  made  a  full  and  fair  rep- 
resentation to  him  of  the  facts,  that  said  attorney  advised  the  prosecu- 
tion, and  that  defendant  acted  in  good  faith  upon  such  advice,  then  you 
shouM  find  for  the  defendant.  -  -  -  -  If ,  however,  the  defendant  con- 
:8ulted  counsel,  as  a  means  of  covering  malice,  and  did  not  believe  the 
advice  given  him,  or  that  the  plaintiff  was  guilty  of  the  crime  charged 
against  him,  but  commenced  the  prosecution  as  a  means  to  get  rid  of 
the  liability  on  the  note  in  question,  then  the  fact  that  he  consulted 
-counsel  cannot  avail  him."  ^ 


1  Approved  In  Skidmore  v.  Bricker, 
77  HI.  166. 

*  Approved  in  McCarty  v.  Kltch- 
•en,  59  Ind.  505 ;  citing  Scotten  v.  Long- 
fellow, 40  Ind.  23;  McCuUough  v. 
Rice,  59  Ind.  580;  Bargett  v.  Burgett, 
43  Ind.  78;  Smith  v,  Zent,  59  Ind.  362. 
In  the  case  of  Center  v.  Spring,  2  la. 
393,  397,  406,  the  following  instruc- 
tion,— deficient,  it  is  perceived,  in 
some  of  the  elements  in  the  two  above 
given,  —  was  tendered  and  refused: 
**  If  the  jury  find  from  the  evidence, 
that  the  defendant  acted  under  the 
advice  of  counsel,  given  on  a  fair 
statement  of  the  real  facts  and  cir- 
cumstances in  the  case,  they  will  find 
for  the  defendant.''  The  refusing  of 
it  was  held  error.  The  court,  in  its 
opinion,  correctly  recites  the  rule,  in- 
cluding an  element  which  the  instruc- 


tion omits,  namely,  that  of  acting  6oimi 
fids  upon  the  advice  so  given.  As 
perceived  by  the  language  of  the 
Instruction  above  given  in  §  1638, 
the  principle  is  recognized  that  the 
party  may  mak6  a  fair  statement  of 
the  facts  to  counsel  and  procure  the 
advice  of  counsel  and  yet  not  act  6oiia 
flde  upon  the  advice,  because  not  be- 
lieving the  advice  to  be  sound.  This 
element  the  instruction  under  consid- 
eration omits,  and  to  that  extent  it 
is  Imperfect.  The  court,  speaking 
through  Wright,  C.  J.,  stated  the  law 
correctly  thus:  *'If  the  defendant 
made  a  fair  statement  of  all  the  facts 
in  the  case  to  counsel,  and  acted  upon 
the  advice  given  upon  such  statement, 
is  he  liable,  if  that  opinion  should  be 
erroneous  and  unwarranted?  Aside 
from  authority,  this  court  would  no 
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.§  1640.  Concurrence  OP  Ma.lice  and  Want  op  Probable  Cause.  — a. 
Burden  on  Plaintiff  to  show  appibmativblt  these  two  Elements.  — 
*^That  in  order  to  entitle  plaintiff  to  recover  in  this  action,  he  mast 
prove  affirmatively  to  the  satisfaction  of  the  jury,  by  a  preponderance  of 
the  evidence,  that  the  defendants  sued  out  the  warrant  against  the  plaint- 
iff without  any  reasonable  or  probable  cause  therefor,  and  also  that,  in 
so  doing,  they  were  actuated  by  malice  towards  the  plaintiff,  a)id  that 
unless  the  want  of  probable  or  reasonable  cause  and  malice  concurred^ 
at  the  time  said  warrant  was  sued  out,  the  plaintiff  cannot  recover."  ^ 


be  anited  on  this  question.  We  have 
no  doubt,  however,  tliat  the  decided 
cmrent  of  authorities,  sustains  the 
position  assumed  by  appellant,  apd  we 
shall  so  hold.  Where  a  party  lays  all 
the  facts  before  counsel,  before  be- 
giiming  proceedings,  and  acts  bona 
Jidey  upon  the  opinion  given  by  such 
counsel,  though  that  opinion  is  erro- 
neous and  unwarranted,  he  is  not  lia- 
ble to  this  action.  This  is  the  general 
expression  of  the  rule.  If,  however, 
the  defendant  misrepresents  the  facts 
to  such  counsel,  if  he  does  not  act  in 
good  faith  under  the  advice  received; 
if  he  does  not  himself  believe  that 
there  is  cause  for  the  prosecution  or 
action ;  if  counsel  and  client  act  In  bad 
faith,  in  originating  and  urging  the 
prosecution;  he  will  not  be  protected; 
and  in  such  cases,  the  integrity  or 
bonajldea  of  his  conduct,  is  a  question 
of  fact  for  the  jury.  Snow  v.  Allen,  1 
Stark.  502 ;  Ravenga  v.  Mackintosh,  2 
Bam.  &  Ores.  693;  Hall  v,  Suydam,  6 
Barb.  (N.  Y.)  84 ;  Blunt  v.  Little,  3 
Mason  (U.  S.),  102;  Stone  v.  Swift,  4 
Pick.  (Mass.)  389 ;  Tompson  v,  Mussey, 
3  Me.  305 ;  Williams  v.  Yanmeter,  8  Mo. 
339;  Turner  v.  Walker,  3  Gill  &  J. 
(Md.)  378 ;  Stevens  v.  Fasset,  27  Me. 
266;  Wills  t?.  Noyes,  12  Pick.  (Mass.) 
324;  Hall  v.  Hawkins,  5  Humph. 
(Tenn.)  367;  Sommer  v.  Wilt,  4  Serg. 
&  R.  (Pa.)  19;  Wood  «.  Weir,  6  B. 
Mon.  (Ky.)  544;  2Gl^enl.  £v.,  §  459." 


1  Approved  in  Vlnal  v.  Core,  18  W. 
Va«  1,  62.  This  instruction,  standing 
alone — not  supplemented  by  others 
given  —  would  .obviously  be  errone- 
ous, as  submitting  to  the  jury  the  ques- 
tion what  is  probable  or  reasonable 
cause.  That  malice  in  the  previous 
prosecution  is  a  necessary  ingredient 
in  actions  of  this  kind,  whether  the 
previous  prosecution  were  criminal  or 
civil,  see  ante,  §  1595,  and  cases  cited; 
also  the  following :  Farmer  v.  Darling, 
4  Burr.  1791;  Nicholson  v.  Coghill, 
4  Bam  &  Ctes.  21 ;  Webb  v.  Hill,  3 
Carr.  &  P.  485;  Burhans  v.  Sandford, 
19  Wend.  (N.  Y.)  417;  Cotton  r.  Huide- 
koper,  2  Pa.  149;  Kelton  v,  Bevins; 
Cook  (Tenn.),  90;  Wlggin  v.  Coffin,  3 
Story  (U.  S.),  1;  Cook  v.  Walker,  80 
Ga.  519;  Jacks  v.  Stimpson,  13  HI. 
701;  Hurd  v.  Shaw,  20  III.  854;  Wade 
V,  Walden,  23  HI.  425;  Israel  v. 
Brooks,  23  HI.  575;  Cummings  v. 
Parks,  2  Ind.  148;  Ammermanv.  Cros- 
by, 26  Ind.  451;  Rltchey  v.  Davis,  11 
Iowa,  124 ;  Malone  v.  Murphy,  2  Kan. 
250 ;  Kearney  v.  Holmes,  6  La.  Ann. 
373;  Murphy  v.  Bedler,  16  La.  Ann.  1 ;, 
Robertson  v.  Spring,  16  La.  Ann.  252 ; 
Dickinson  V.  Maynard,  20  La.  Ann.  66; 
McLellan  v,  Cumberland  Bank,  24  Me. 
566;  Stone  V.Crocker,  24  Pick.  (Mass.) 
81;  Greenwade  v.  Mills,  81  Miss.  464; 
Riney  v,  Vanlandlngliam,  9  Mo.  816; 
^rissell  v,  Relfe,  9  Mo.  859;  Moore  t?. 
Sanborin,    42    Mo.    490;    Foshay   v. 
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§  1641.  b.  Another  Precedent.  —  '^The  plaintiff  charges  the  de- 
fendant with  prosecuting  him  (the  plaintiff),  for  larceny,  falsely, 
maliciously,  and  without  reasonable  or  probable  cause  for  said  prose- 
•cution ;  the  plaintiff  must  therefore  prove,  to  the  satisfaction  of  the 
jury,  that  the  defendant  did  prosecute  the  plaintiff  on  a  charge  of  lar- 
ceny ;  that  the  charge  was  false  ;  that  the  defendant  was  instigated  by 
malice  against  the  plaintiff;  that  he  made  the  charge  without  reasonable 
or  probable  cause  to  believe  the  plaintiff  guilty ;  and,  unless  all  this  be 
proved  to  the  satisfaction  of  the  jury,  they  will  find  for  the  defendant.*'  ^ 

§  1642.  c.  Another  Precedent.  —  *'  If  the  jury  is  satisfied  that  the 
defendant  caused  plaintiff  to  be  arrested  at  his  residence  in  the  city  of 
St.  Louis,  and  caused  him  to  be  conveyed  thence  by  police  ofilcers  and 
he  was  then  discharged,  and  that  such  arrest  was  made  without  reason- 
able or  probable  cause  and  maliciously,  then  the  jury  will  find  for 
plaintiff  in  such  sum  as  they  believe  he  ought  to  recover."  ^ 

§  1643.  d.  No  Regovert  for  the  Malicious  Prosecution  of  a 
Guiltt  Person.  —  ''If,  at  the  time  of  the  commencement  of  the  prose- 
cution against  this  plaintiff,  the  defendant  had  probable  cause  for  be- 
lieving the  plaintiff  [Green]  was  guilty  of  the  crime  of  seducing  the 
woman,  Caroline,  and  he  was  the  father  of  her  unborn  child,  then  your 
verdict  should  be  for  the  defendant,  although  you  may  find  that,  in  the 
part  he  took  in  the  matter,  be  was  actuated  by  malice ;  to  hold  him 
liable  he  must  have  been  actuated  by  malice  and  a  want  of  probable 


•cause. 


"8 


Ferguson,  2  Denio  (N,  Y.),  617;  Bes- 
son  V.  Southard,  10  N.  Y.  236 ;  Hall  v. 
Suydam,  6  Barb.  (N.Y.)  53;  Bulkeley 
V.  Smith,  2  Duer  (N.  Y.),  261 ;  Camp- 
bell V.  O'Brien,  9  Rich.  L.  (S.  C.)  204; 
McNeese  v.  Herring,  8  Tex.  161 ;  Hit- 
son  V.Forrest,  12  Tex.  320;  Caadler 
V,  Petit,  2  Hall  (N.  Y.),  316;  Murray 
V,  Long,  1  Wend.  (N.  Y.)  140;  Bell  v. 
Ursury,  4  Lltt.  (Ky.)  834;  Campbell  v. 
Threlkeld,  2  Dana  (Ky.),  425;  Turner 
V.  Walker,  8  Gill  &  J.  (Md.)  877; 
Pangbum  v.  Bull,  1  Wend.  (N.  Y.) 
545;  M'Corralck  v.  Sisson,  7  Cow. 
(N.  Y.)  715;  Marshall  v,  Maddock, 
Litt.  (Ky.)  Sel.  Cas.  106;  O'Driscoll 
V.  M'Burney,  2  Not.  &  M.  <S.  C.)  64; 


Morris  v,  Corson,  7  Cow.  (N.  Y.)  281 ; 
Thomas  v.  DeGraffenreid,  2  Not.  & 
M.  (S.  C.)  143;  Garrard  v.  Willet,  4 
J.  J.  Marsh.  (Ky.)  628;  Smith  v. 
Shacklef ord,  1  Not.  &  M.  (S.  C.)  36 ; 
Stone  V,  Stevens,  12  Conn.  219;  Young 
V.  Gregory,  3  Call  (Va.),  446;  Blunt 
V,  Little,  3  Mass.  (U.  S.)  102;  Lyon  v. 
Fox,  2  Browne  (Pa.)  (Appendix),  67. 

1  Approved  in  Hill  v.  Palm,  38  Mo. 
23. 

s  Approved  In  Ahem  v.  Collins,  39 
Mo.  146. 

•  Approved  in  Green  v,  Cochran,  43 
Iowa,  544, 549.  The  court  said :  *<  This 
instruction  clearly  presents  the  doc- 
trine that  the  defendant  can  be  held 
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§  1644.  As  TO  Probable  Cause.  —  a.  Defining  Probable  Cause.  — 
''  Probable  cause  is  a  reasonable  ground  of  suspicion,  supported  by  cir- 
cumstances sufficiently  strong  in  themselves  to  warrant  a  cautious  man 
in  the  belief  that  the  person  accused  is  guilty  of  the  offense  charged.^  ** 

i  1645.  &.  Stating  Definition  Negatively.  — "  The  jury  are 
Instructed  that,  unless  they  believe  from  the  evidence  that,  at  the  time 
of  the  arrest  and  imprisonment  of  plaintiff  upon  the  offense  charged, 
there  was  a  reasonable  ground  of  suspicion  of  his  guilt  and  supported 
by  circumstances  sufficiently  strong  in  themselves  to  warrant  a  prudent 


liable  only  for  his  malice  and  want  of 
probable  cause."  These  precedents 
are  given  with  the  caution  that  such 
Instructions  caauot  be  properly  given 
under  the  principles  already  announced 
in  this  chapter  (ante,  §  1030)  unless  the 
jury  are  elsewhere  in  the  same  series 
of  instructions  properly  advised,  upon 
hypothetical  instructions  drawn  from 
the  evidence  in  the  case,  as  to  what 
facts  which  the  evidence  tends  tc^ 
prove  do  or  do  not  constit\ite  probable 
cause ;  otherwise  they  are  plainly  open 
to  the  vice  of  submitting  the  question 
of  probable  cause  to  the  jury.  See 
antey  §1618, 

1  Approved  in  Shaul  v.  Brown,  28  la. 
88, 49,  50 ;  citing  and  relying  on  Munns 
r. Dupont,  3  Wash.  C.  C.  (U.  S.)  81 ;  «.  c. 
1  Am.  L.  C.  200.  Substantially  the  same 
Instruction  was  approved  in  Chapman 
V.  Cawrey,  60  111.  611,  612,  617.  See 
also  Spengler  v.  Davy,  16  Gratt.  (Va.) 
'881,  388;  Wilmarth  v.  Moaatford,  4 
Wash.  C.  C.  (U.  S.)  82;  Foshay  v. 
Ferguson,  2  Denio  (N.  Y.),  617,  619; 
Hall  V.  Saydam,  6  Barb.  (N.  Y.)  84, 
86;  Cabiness  vl  Martin,  8  Dev.  L. 
(N.  C.)  464;  Raulston  v,  Jackson,  1 
Sneed  (Tenn.),129.  Other  definitions: 
**  There  must  be  a  reasonable  cause 
such  as  will  operate  on  the  mind  of  a 
discreet  man;  there  must  also  be  a 
probable  cause,  such  as  will  operate 
on  the  mind  of  a  reasonable  man ;  .at 


all  events,  such  as  would  operate  on  the 
mind  of  the  party  making  the  charge; 
otherwise  there  is  no  probable  cause 
for  him/*  Broad  v.  Ham,  6  Bing. 
(N.  C.)  722,  725,  per  Tindal,  C.  J. 
<<  Probable  cause  Is  anything  which 
will  create  in  the  mind  of  a  reasonable 
man,  the  belief  that  a  felony  existed, 
and  that  the  party  charged  was  in  any 
way  concerned  in  it."  Braveboy  v. 
Cockfield,  2  McMull.  L.  274.  "  Prob- 
able  cause  in  general  may  be  under- 
stood to  be  such  conduct  on  the  part 
of  the  accused,  as  may  induce  the 
court  to  infer,  that  the  prosecution 
was  undertaken  from  public  motives.'* 
Ulmer  v,  Leland,  1  Me.  186,  188. 
*'  Probable  cause  is  such  a  state  of 
facts  in  the  mind  of  the  prosecutor  as 
wduld  lead  a  man  of  ordinary  caution 
and  prudence  to  believe  or  entertain 
an  honest  and  strong  suspicion  that 
the  person  arrested  is  guilty."  Bacon 
V.  Towne,  4  Cush.  (Mass.)  23^  239. 
<<  Such  a  state  of  facts,  actually  exist- 
ing, known  to  the  prosecutor  person- 
ally or  by  information  derived  from 
others,  as  would  in  law  justify  the  set- 
ting on  foot  of  the  prosecution ;  that  is 
such  as,  in  the  judgment  of  the  court, 
would  lead  a  man  of  ordinary  caution, 
acting  conscientiously  upon  these 
actual  facts,  to  believe  the  person 
guilty."  Vlnal  v.  Core,  18  W.  Va.  1, 
40.    See  also  ante,  §  1600. 
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man  in  the  belief  that  plaintiff  was  guilty  of  the  crime  for  which  he  was 
imprisoned,  then  there  existed  no  probable  cause  for  his  arrest,  and  the 
jury  will  find  accordingly."  * 

§  1646.  c.  Burden  on  Plaintiff  to  show  Want  of  Probable 
Cause.  —  '*  The  burden  is  on  the  plaintiff  to  show  afiSrmatively,  by 
circumstances  or  otherwise,  that  the  defendant  had  no  ground  for  the 
prosecution  —  no  such  reasonable  ground  for  suspicion,  sufficiently 
strong  in  itself  —  as  to  warrant  a  cautious  man  in  believing  that  the 
plaintiff  was  guilty  of  the  offense  charged."  * 

§  1647.  d.  Want  of  Probable  Cause  not  Inferable  from 
Malice.  —  "'  You  cannot  infer  want  of  probable  cause  from  malice.*'  * 

§  1648.  €.  Hypothetical  State  of  Facts  Constituting  Evidence  of 
A  Want  of  Probable  Cause  for  puosecutino  a  Charge  of  Larceny.  — 
'^  If  you  find  that  the  defendant,  previous  to  the  commencement  of  the 
prosecution,  believed  the  plaintiff  to  be  an  honest  man ;  and  find  that 
the  plaintiff,  and  defendant,  just  before  the  taking  of  the  pup  in  ques- 
tion by  the  plaintiff,  disputed  as  to  whether  or  not  the  plaintiff 
was  entitled  to  the  pup,  the  plaintiff  claiming  that  he  was,  and 
the  defendant  denying  it ;  and  further  find  that  the  defendant  knew, 
when  he  commenced  the  prosecution,  that  plaintiff  had  taken  said  pup 
under  a  claim  of  right  and  that  be  took  it  openly,  and  not  secretly 
in  the  daytime,  and  without  other  suspicious  circumstances, —  such  fact 
would  be  evidence  of  want  of  probable  cause."  ^ 

§  1649.  /.  Contra  :  Hypothetical  State  of  Facts  declared  to  con- 
stitute Probable  Cause  in  the  same  Case.  —  *'  If,  on  the  other  hand, 
you  find  that  the  plaintiff  took  the  pup  in  question  secretly  and  without 
the  knowledge  of  Brown  and  concealed  the  same ;  and  that  such  takings 
was  without  any  claim  of  right  known  to  Brown ;  and  find  that  those 
facts  alone  were  known  to  Brown ;  and  that  Brown  made  a  reasonable , 
effort  to  ascertain  the  facts  of  the  case,  and  learned  only  the  above ;  and 
find  that  Brown  really  believed  that  Shaul  had  stolen  the  pup, —  such 
facts  would  constitute  probable  cause."  ^ 

1  Approved  in  Callahan  v,  Caffarata,  ^  Approved  in  Shaul  v.  Brown,  28 
89  Mo.  136.  la.  88,  49,  60. 

2  Approved  in  Shaul  v.  Brown,  28  ^  Approved  in  Shaul  v.  Brown,  28  la. 
la.  88,  49,  60.  88,   49,  60.    For  a  similar  precedent 

^  Approved  in  Shaul  v.  Brown,  28  where  the  criminal  prosecution  waa 
ta.  88,  49,  60;  AiUe^  §  1608.  for  the  larceny  of  a  quantity  of  coal- 

oil,  see  Vinal  v.  Core,  13  W.  Va.  1, 72. 
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§  1650.  g.  Not  a  Question  of  Guilt  but  of  Reasonable  Ground  op 
Suspicion.  — ''  The  question  of  probable  cause  does  not  depend  on  the 
question  whether  Shaul  was  guilty  in  point  of  fact,  nor  whether  Brown, 
in  fact,  believed  him  guilty ;  bat  the  question  is,  were  the  facts  and 
circumstances  within  Brown's  knowledge  and  upon  which  he  acted,  suf- 
ficient in  themselves  to  raise  a  reasonable  ground  of  suspicion  in  the 
miud  of  an  ordinarily  cautious  man;  and  did  Brown  believe  Shaul 
guUty."  1 

§  1651.  h.  That  Honest  and  Wgll-founded  Belief  is  Probable 
Cause.  —  ^^If  the  jury  believe,  from  the  evidence,  that  the  defendant 
honestly  believed  that  the  plaintiff  had  committed  a  crime,  breach  of 
the  peacCf  or  misdemeanor,  or  had  threatened  to  commit  a  crime,  mis- 
demeanor or  breach  of  the  peace,  and  if  defendant's  belief  was  founded 
on  circumstances  tending  to  show  that  he  had  committed,  or  was  about 
to  commit,  such  offense,  such  belief,  so  founded,  negatives  the  idea  of 
want  of  probable  cause  for  the  prosecution,  and  the  jury  will  find  for 
the  defendant."  ^ 

1652.  I.  That  a  Magistrate's  Discharge  is  Prima  Facie  Evi- 
dence OF  a  want  of  Probable  Cause.  —  *'  That,  if  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  was  arrested  on  the  warrant,  on 
the  charge  of  grand  larceny,  was  examined  on  said  charge,  and,  after 
said  examination  before  the  justice,  as  alleged  in  the  declaration,  was 
discharged  from  prosecution  thereon,  as  alleged,  then  such  discharge  is 
prima  facie  evidence  that  there  was  want  of  probable  cause,  for  such 
criminal  prosecution  sufficient  to  throw  the  burden  of  the  proof  on  the 
defendants  of  rebutting  the  inference,  that  there  was  such  want  of 
probable  cause  for  charging  the  plaigtiff  with  the  crime  set  out  in  the 
warrant  in  the  declaration  mentioned ;  and,  if  the  jury  believe  from  the 
evidence,  that  there  was  want  of  probable  cause  for ,  charging  the 
plaintiff  with  said  crime,  then  the  jury  have  the  right  to  infer  malice  in 
the  defendants  in  beginning  such  prosecution."  ^ 

S  1653.  j.  But  not  Conclusive  Evidence.  —  '*  The  acquittal  by  the 
joatice  of  the  plaintiff  of  the  charge  in  the  warrant,  is  not  in  this  action 

1  Approved  in  Shanl  v.  Brown,  28  >  Approved  in  Chapman  v.  Cawrey, 

la.  38,  49,  50,  citing  and  relying  upon  60  111.  512, 517. 

Mnuns  9.  Dapont,  3  Wash.  C.  C.  31 ;  ^  Approved  in  Vinal  v.  Core,  18  W. 

t.  e.  1    Am.  L.  C.   200;  AnU^.^%  1600,  Va.  69,  70. 
1605. 
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conclusive  evidence  of  the  want  of  probable  cause ;  and  if  the  jury 
believe  from  all  the  evidence  adduced  before  them,  that  the  facts  and 
circumstances  so  existed  at  the  time  of  suing  out  the  warrant,  qreated 
a  well  grounded  belief  of  the  plaintiff's  guilt,  as  charged  in  the  warrant, 
then  the  plaintiff  is  not  entitled  to  recover."  ^ 

§  1654.  As  TO  Aiders  and  Abettors.  —  a.  Must  approve,  Encour- 
age AND  Countenance  the  Prosecution.  —  ''  The  court  instructs  the 
jury  that  in  this  case  the  burden  of  proof  is  on  the  plaintiff  to  establish, 
by  a  preponderance  of  evidence,  that  the  defendants.  Blew  and  John- 
son, or  either  of  them,  were  present  at  the  time  of  the  committing  of 
the  trespass  against  plaintiff,  aiding  or  abetting  the  said  McDonald  and 
Cannon  in  making  the  said  arrest,  or  by  some  act  or  means  approving 
or  encouraging  or  countenancing  the  same,  or  that,  being  absent,  said 
arrest  was  made  with  the  knowledge  or  indorsement  of  said  Blew  and 
Johnson,  or  either  of  them,  prior  to  the  making  of  the  same ;  and  the 
mere  presence  of  either  Blew  or  Johnson  at  the  time  the  arrest  was 
made  will  not  of  itself  make  them  liable,  unless  they,  by  some  means  or 
act  approved,  encouraged  and  countenanced  the  same."  ^ 

§  1655.  b.  Or  Counsel,  Advise  or  Participate  in  it,  etc  —  '*  That 
in  order  to  entitle  plain  tiff  to  recover  against  the  defendant,  B.  S.  Comp- 
ton,  the  jury  must  believe  from  the  evidence  that  the  warrant  was  sued 
out  by  him,  or  counseled  and  advised  by  him,  or  that  he  voluntarily 
participated  in  the  prosecution,  and  that  it  was  carried  on  with  his 
countenance  and  approval,  or  that  he  unlawfully  entered  into  a  con- 
spiracy with  his  co-defendant,  A.  S.  Core,  to  have  said  warrant  issued 
without  reasonable  or  probable  cause  therefor,  and  with  malice  towards 
the  plaintiff."  8 

§  1656.  Circumstances  which  preclude  Punitive  Damages,  where 
the  Prosecution  was  for  Larceny.  — If  from  the  evidence  the  jury 
believe,  that  the  plaintiff,  having  possession  of  said  oil,  alleged  in  the 

I  Approved  in  Vinal  v.  Core,  18  W.  portions   of  the  charge,  which   was 

Va.  166.  This  instruction  is  given  with  done  In  the  elaborate  charge  in  this 

the  caution  that  the  last  clause  of  it  is  case. 

open  to  the  vice  of  submitting  the  *  Approved  in  Cooper  v,  Johnson, 

question   of   probable    cause    to  the  81  Mo.  483,  487. 
^urv^  ;«  7lce  which  could  be  cured         •  Approved  in  Yinal  v.  Core,  18  W. 

vu^v  V.J  a  proper  submission  of  it  on  Va.  1,  62,  63. 
hypothetical    instructions    in    ether 
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• 

warrant  to  have  been  stolen  by  him,  knew  that  this  oil  belonged  to  the 
West  Yirginia  Oil  &  Oil  Land  Company,  or  their  assignee  Core,  and 
the  plaintiff  had  no  bona  fide  elaim  thereto,  and,  if  from  the  evidence, 
the  jury  believe,  that,  so  knowing,  the  plaintiff  removed  this  oil  without 
the  consent  of  its  owners,  and  appropriated  it  to  his  own  use,  with  the 
fraudulent  purpose  of  getting  an  undue  advantage,  then  such  miscon- 
duct on  the  part  of  the  plaintiff,  while  it  would  not  justify  the  defend- 
ants in  causing  him  to  be  arrested  for  larceny,  would  render  it  entirely 
improper  in  the  jury,  if  the  plaintiff  proves  his  right  to  recover,  to 
award  to  him,  in  this  case,  punitive  damages,  and  the  compensatory 
damages,  which  he  may  be  entitled  to  recover,  must  oe  mitigated  or 
diminished,  as  a  portion  of  these  damages  are  given  for  the  injury  to 
the  plaintiff's  character,  which  character  would  be  affected  by  such 
fraudulent  conduct,  if  proven."  ^ 

1  Approved  in  Vinal  v.  Core,  18  W.  Va.  1,  67,  68. 
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CHAPTER   LIV. 

NEGLIGEl^CE. 

Article  I.  — What  Questions  for  the  Court  and  what  for  the  Jury. 
Article  II.  -^  Precedents  of  Instructions. 


Article  I.  — What  Questions  for  the  Court  and  what  for  the  Jury. 

Section 
1661.  How  this  Question  generally  arises. 
166$.  The  Legal  Idea  of  Negligence.  ^ 

1663.  Question  of  Law  or  of  Fact. 

1664.  When  a  Question  for  the  Jury:  Where  the  Facts  are  Controverted. 

1665.  Where  Fair-minded  Men  might  draw  Different  Inferences  from  Uncon* 

troverted  Facts. 

1666.  Where  the  Facts  are  Controverted  and  the  Inferences  Doubtful. 

1667.  When  a  Question  for  the  Judge. 

1668.  There  must  be  Evidence  legally  tending  to  prove  Negligence. 

1669.  What  is  Meant  by  Evidence  tending  to  Prove. 

1670.  Rule  that  there  must  be  Reasonable  Evidence  of  Negligence. 
.1671.  Difficulties  of  Applying  this  Rule  in  Practice. 

1672.  Violation  of  Statutory  Duties. 

1673.  Violation  of  a  Duty  Enjoined  by  the  Common  Law. 

1674.  Where  Negligence  Is  Clearly  Defined  and  Palpable. 

1676.  Where  Inferenc^  of  Negligence  and  of  Care  are  Equally  Balanced. 

1676.  Whether  the  Negligence  was  the  Proximate  or  Remote  Cause  of  the  In- 

jury :  General  Statement  of  Doctrine. 

1677.  When  a  Question  for  the  Judge  and  when  for  the  Jury. 

1678.  Evidence  failing  to  connect  the  Negligence  with  the  Accident. 

1679.  Whether  the  Plaintiff  or  the  Person  Injured  was  Guilty  of  Contribu- 

tory Negligence :  In  General. 

1680.  Where  an  Unavoidable  Inference  of  Contributory  Negligence  arises  out 

of  the  Plalntlff*s  own  Evidence. 

1681.  Where  the  Evidence  leaves  the  Facts  or  Inferences  in  Doubt, 

1682.  Where  the  Presumption  of  Contributory  Negligence  arises  upon  Uncon- 

tradicted Testimony. 

1683.  Where,  notwithstanding  the  Contributory  Negligence  of  the  Plain  tiff, 

the  Defendant  might  have  Avoided  the  Injury  by  the  Exercise  of  Kea- 
fionable  Care. 
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Section 

1684.  Whether  Negligence  to  attempt  to  Alight  from  a  Moying  Train. 

1685.  Passenger  Guilty  of  Known  Violation  of  Rules. 

16^6.  Traveler  failing  to  Look  and  Listen  on  Approaching  Railway  Crossing. 

1687.  In  the  Case  of  Injuries  to  Children.  —  a.  General  Observations. 

1688.  6.  Care  Required  of  the  Custodian  of  the  Child. 

1689.  Illustrative  Cases  where  Negligence  declared  as  Matter  of  Law. 

1690.  Presumption  of  Negligence  in  the  Case  ol  Injuries  to  Passengers:  Gen- 

eral Rule. 

1691.  Facts  from  which  this  Presumption  Arises. 

1692.  Whether  this  Presumption  has  been  Repelled. 

1693.  Instances  of  other  Questions  for  the  Jury. 

1694.  In  the  Relation  of  Master  and  Servant :  Who  are  Fellow-Servants  in  a 

Common  Employment. 

1695.  Whether  the  Servant  knew  that  the  Danger  was  Extra-hazardous. 

1696.  In  the  Case  of  Injuries  to  Children  from  Dangerous  Premises :  Whether| 

under  Circumstances,  the  Defendant  owed  a  Duty  to  the  Plaintiff. 

1697.  Questions  for  Art  and  Skill :  Generally  for  the  Jury. 

1698.  Malpractice  of  a  Physician  and  "Surgeon. 

1699.  Questions  Relating  to  Legal  Practice. 

1700.  Negligence  by  an  Attorney. 

1701.  Whether  the  Work  was  done  In  a  *'  Workmanlike  Manner.*' 

1702.  Good  Husbandry. 

1703.  Care  required  of  a  Bailee. 

1704.  Negligence  in  an  Agent. 

1703.  Negligence  of  a  Municipal  Corporation  in  Respect  of  its  Highways. 

1706.  Notice  of  Defect  in  Highway. 

1707.  Chattel  Mortgages :  Due  Diligence  in  foreclosing. 

1708.  Commercial  Paper:  Leaving  Blanks  which  admit  of  Fraudulent  Altera- 

ations. 

1709.  Fraud:  Prudence  in  Relying  upon  Fraudulent  Representations. 

1710.  Guaranty:  Diligence  in  Proceeding  against  Principal  Debtor  in  Order  to 

Charge  Guarantor. 

1711.  Railways:  Speed  of  a  Railway  Train  in  the  Streets  of  a  Town*or  City. 

1712.  Sales :  Diligence  by  the  Purchaser  of  Goods  in  Obtaining  Possession. 

1713.  How  Jury  Instructed  in  Actions  for  Negligence. 

§  1661.  How  this  Question  greneralTy  arises. — In  altnost 
every  action  for  damages  for  an  injury  happening  through  the 
alleged  negligence  of  the  defendant  or  his  servants,  the  question 
IS  complicated  by  the  element  of  contributory  negligence,  and  an 
effort  is  made  to  have  the  judge  take  the  case  from  the  jury, 
either  upon  the  ground  that  the  evidence,  taking  it  most  strongly 
in  favor  of  the  plaintiff,  fails  to  disclose  what  is  called  evidence 
/f  negligence^  or  upon  the  ground  that  an  inference  of  contribu* 
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tory  negligence  arises,  either  out  of  the  plaintiff's  own  evidence^ 
or  out  of  evidence  which  stands  undisputed  in  the  case.  In 
either  of  these  cases  it  is  conceded  by  all  courts,  as  a  general 
rule,  that  the- judge  ought  to  take  the  case  from  the  jury,  either 
by  nonsuiting  the  plaintiff,  or  by  directing  the  jury  to  return  a 
verdict  for  th^  defendant,  according  to  the  mode  of  practice  in 
vogue  in  the  particular  jurisdiction.  As  this  species  of  litigation 
has  grown  to  be  very  frequent  of  late  years,  in  consequence  of 
the  extension  of  railway  lines  and  the  multiplication  of  railway 
accidents,  it  is  thought  proper  to  devote  some  space  to  the  con- 
sideration of  the  question,  under  what  circumstances  the  judge,  in 
such  an  action,  ought  to  take  the  case  from  the  jury. 

§  1662.  The  Liegal  Idea  of  Negligence.  —  The  largest  con- 
ception of  negligence  is  that  it  is  a  failure  to  perform  some  duty. 
But  this  falls  short  of  a  delSnition,  because  many  other  actionable 
wrongs  and  all  actionable.breaches  of  contract  consist  of  f  ailures^ 
either  inadvertent,  unavoidable  or  intentional,  to  perform  some 
duty  imposed  by  the  laws  of  the  social  state,  or  voluntarily  as- 
sumed by  compact.  A  more  accurate  idea  of  actionable  negligence 
is  that  it  is  a  failure,  through  inadvertence,  recklessness^  or  wanton- 
ness, to  perform  some  duty  which  the  party  owes  to  another. 
This  duty  may  be  a  negative  duty  of  avoiding  injury  to  him  or 
his  property;  or  it  may  be  an  affirmative  duty,  assumed'  by  con- 
tract, of  caring  for  his  person  or  his  property.  In  either  case  it 
is  the  duty  of  taking  care  to  avoid  injury  to  another.*  In  either 
case  the  law  exacts  no  more  than  that  degree  of  care,  skill,  dili- 
gence and  attention,  which  are  reasonable  under  the  circumstances 
of  the  case,  or  in  view  of  the  nature  of  the  duty  assumed.  Neg- 
ligence has  accordingly  been  delSned  to  be  «*  the  omission  to  do 
something  which  a  reasonable  man,  guided  upon  those  consider- 
ations which  ordinarily  regulate  the  conduct  of  human  affairs^ 

^  *'  Negligence  is  a  violation  of  tlie  can  be  no  sucli  tiling  as  negligence,  in 

obligation    which    enjoins    care    and  the  legal  sense  of  the  term."    Tona- 

caution  in  what  we  do.    But  this  duty  wanda  R.   Co.  v,  Munger,    5    Denio 

is  relative,  and  where  It  has  no  exist-  (N.  Y.),  266. 
ence  between  particular  parties,  there 
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would  do,  or  doing  something  which  a  prudent  and  reasonable 
man  would  not  do."  ^  Is  it  for  a  technical  legal  scholar,  sitting 
on  the  judicial  bench,  to  decide  what  this  ideal  reasonable  man 
would  or  would  not  do  under  given  circumstances?  or  is  it  to  be 
decided  by  twelve  men,  drawn  from  various  walks  of  life,  who 
may  apply  to  its  solution  their  average  judgment  and  experience  ? 
This  is  the  question  which  we  are  now  to  consider.  The  careful 
reader  will  not  fail  to  perceive  that  it  is  merely  a  branch  of  the  . 
larger  question,  elsewnere  discussed,  whether  the  question  of 
i-easonableness  is  a  question  of  law  for  the  court  or  a  question  of 
fact  for  the  jury.^ 

§  1663.  Qaestion  of  Law  or  of  Fact :  General  Statement  of 
Doctrine.  — Whether  a  defendant  or  his  servants  have  been 
negligent,  or,  on  the  other  hand,  whether  the  plaintiff  was  guilty 
of  negligence  contributing  to  the  injury,  will  generally  be  a 
question  for  the  jury;®  though,  in  the  view  of  some  courts,  it  is  a 
question  for  the  court,  where  there  is  no  conflict  as  to  the  evi- 
dence.* In  Illinois  the  question  of  comparative  negligence  —  a 
peculiar  rule  prevailing  in  that  State,  —  is  for  the  jury.*  Ac- 
cordingl}',  in  that  State  an  instruction  is  properly  refused  which 


*  B'yth  V.  Birmingham  Water- 
works, 11  Exch.  784. 

*  Ante.  §  l&^O,  et  s&q, 

»  AUender  v.  Chicago  &c.  R.  Co., 
37  Iowa,  264;  Zemp'  v.  Wilmington  &c. 
K.  Co.,  9  Rich.  L.  (S  C.)  84;  Memphis 
&c.  R.  Co.  0.  Wliitfleld,  44  Miss.  467; 
Crisseyr.  Hestonville  R.  Co.,  75  Pa. 
St.  83;  Sullivan  v.  Phila.  &c.  R.  Co., 
30  Pa.  St.  234;  Thatcher  v.  Great 
Western  R.  Co  ,  4  Upper  Canada  C.  P. 
543;  Simmons  v.  New  Bedford  &c. 
Steamboat  Co.,  97  Mass.  801;  Brehm 
r.  Great  Western  R.  Co.,  34  Barb.  (N. 
f.)  256;  Smith  v.  New  York  &c.  R. 
Co,y  6  Dner  (N.  Y.),  26. 

*  Halpin  v.  Third  Avenue  R.  Co.,  8 
Jones  &  Sp.  (N.  Y.)  175.  See  also  Gagg 
V.  Vetter,  41  lud.  228,  254;  Louisville 
&c.  R.  Co.  V,  Murphy,  9  Bush  (Ky.), 


622;  Costello  t,  Landwehr,  28  Wis.  622, 
629;  Grigsbyr  Chappell,  6  Rich.  L.  (8. 
C.)  446;  Pittsburgh &c.  R.Co.  v. Evans, 
63  Pa.  St.  250;  Flemming  r.  Western 
Pacific  R.  Co.,  49  Cal.  253;  Van  Lien 
V.  Scoville  Man.  Co.,  4  Daly,  654;  Foot 
V.  Wiswall,  14  Johns.  (N.  Y.)  804; 
Thring  v.  Central  Park  R.  Co.,  7  Robt. 
(N.  Y.)  616;  Biles  v.  Holmes,  11  Ired. 
L.  (N.  C.)  16;  Dascomb  v.  Buffalo 
&c.  R.  Co.,  27  Barb.  (N.  Y.)  221; 
Dublin  &c.  R.  Co.  r.  Slattery,  3  App. 
Cas.  1155,  1201,  per  Lord  Blackburn; 
Barton  v.  St.  Louis  &c.  R.  Co.,  62  Mo. 
253,  258;  Bell  v.  Hannibal  &c.  R.  Co., 
72  Mo.  60,  67;  Owens  v.  Hannibal  &c. 
R.  Co.,  68  Mo.  386,  393. 

«  Chicago  &c.  R.  Co.  v.  Bonifleld, 
104  111.  223;  Pennsylvania  R.  Co.  v. 
Conlan,  101  111.  93. 
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tells  the  jury,  as  a  matter  of  law,  that  certain  facts  ptr  se  con- 
stitute negligence.^  A  better  opinion  is  that,  whether  the  facts 
are  disputed  or  undisputed,  if  different  minda  might  honestly  draw 
different  condunions  from  them^  the  case  should  properly  be 
left  to  the  jury,  and  that,  in  order  to  withdraw  such  a  case 
from  the  jury,  the  facts  should  not  only  be  undisputed,  but  the 
inferences,  in  respect  of  the  defendant's  failure  of  duty  which 
arises  upon  those  facts,  should  be  indisputable.^  This  view  con- 
forms to  the  principle  that  inferences  of  fact  from  circumstances 
or  transactions  of  an  ambiguous  character  must  be  drawn  by  the 
jury,  and  not  by  the  court.'  Stated  differently,  when,  in  such  an 
action,  the  circumstances  under  which  the  parties  have  acted  are 
complicated  and  the  general  knowledge  and  experience  of  man- 
kind would  not  at  once  condemn  the  act  as  careless,  the  question  of 


*  Ibid.;  Pennsylvania  R.  Co.  ». 
Conlan,  s^ipra.  See  also  Wabash  R. 
Co.  V.  Elliott,  98  111.  481.  Except  in 
cases  mcutfoned  in  §  1G72,  post. 

«  Railroad  Co.  v.  Stout,  17  WaU.  (U. 
S.)  057;  Fernandez  v.  Sacramento  City 
R.  R.,  4  Cent.  L.  J.  82;  Detroit  &c.  R. 
Co.  V.  Van  Steinberg,  17  Mich.  99;  State 
V,  Manchester  &c.  R.  Co.,  62  N.  H.  629 ; 
Gaynor  v.  Old  Colony  &c.  R.  Co.,  100 
Mass.  208,  212;  McGrath  17.  Hudson 
River  R.  Co.,  .32  Barb.  (N.  Y.)  144;  s.  c 
19  How.  Pr.  (N.  Y.)  211;  Bridges  v. 
North  London  R.  Co.,  L.  R.  7  11.  L.  213 ; 
Beers  v.  Housatonic  R.  Co.,  19  Conn. 
666;  Vinton  v,  Schwab,  32  Vt.  612; 
Pennsylvania  Canal  Co.  v.  Bentley,  66 
Pa.  St.  30, 34 ;  Wyatt  v.  Citizens'  R.  Co., 
55  Mo.  485 ;  Norton  v.  Ittner,  56  Mo.  351 ; 
Stoddard  v.  St.  Louis  &c.  R.  Co  ,  65 
Mo.  514;  Jenkins  v.  Little  Miami  R. 
Co., 2  Disney  (Oh.),  49;  McLaint?.  Van 
Zandt,  7  Jones  &  Sp.  (N.  Y.)  347. 

*  Conover  v,  Middletown,  42  N.  J. 
L.  382.  «The  true  position  is  this: 
Negligence  (with  the  exception  here- 
after to  be  noted;  is  always  a  logical 
inference,  to  be  drawn  by  the  jury 
^rom  all  the  circumstances  of  the  case, 


under  the  instructions  of  the  court 
In  all  cases  in  which  the  evidence  is 
such  as  not  to  justify  the  inference  of 
negligence,  so  that  a  verdict  of  negli- 
gence would  be  set  aside  by  the  court, 
then  it  is  the  duty  of  the  court  to  in- 
struct the  jury  to  negative  negligence. 
In  all  other  cases,  the  question  is  for 
the  jury,  subject  to  such  advice  as 
may  be  given  by  the  court  as  to  the 
force  of  the  inferences.  The  only  ex- 
ception to  this  rule  is  that  elsewhere 
discussed,  whei*e  a  statute  declares 
that  a  party  doing  or  omitting  certain 
things  is  to  be  treated  as  negligent. 
In  such  cases  all  that  the  jury  has  to 
decide  is  whether  the  thing  in  ques- 
tion wa4  done  or  omitted.  If  so, 
negligence  is  juridically  imputed,  and 
tills  must  be  declared  by  the  court.'* 
Whart.  Neg..  §  420.  This  statement 
of  doctrine  has  been  quoted  with  ap- 
proval by  the  Supreme  Court  of  Mis- 
souri (Bell  V.  Hannibal  &c.  R.  Co.,  72 
Mo.  50y  58),  —  overlooking  the  fact 
that  in  that  State  the  judge  does  not 
give  **  advice  "  to  the  jury  **  as  to  the 
force  of  the  inferences." 
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negligence  should  be  submitted  to  the  jury.^  Thus,  questions  of 
contributory  negligence  in  cases  of  persons  run  over  in  the  high- 
way ,2  of  the  teams  of  travelers  colliding  upon  the  highway,'  of 
injuries  to  travelers  from  defects  in  the  highway ^^  whether  in  the 
day  or  the  night  time,*  including  the  question  of  the  traveler's 
rate  of  speed^  at  the  time  of  the  injury,  of  the  competency  of 
his  driver j'  and  whether  the  traveler  was  making  a  reasonable  or 


1  Gaynor  r.  Old  Colony  &c.  R.  Co., 
100  Mass.  208;  Pattersons.  Wallace.  1 
Macq.  II.  L.  Cas  748 ;  Johnson  v,  Hud- 
son &c.  R.  Co.,  20  N.  Y.  G5 ;  Philadelphia 
&c.  R.  Co.  V.  Spearen,  47  Pa.  St.  300; 
Mangam  v.  Brooklyn  &c.  R.  Co.,  38  N. 
Y.  435;  West  Chester  &c.  R.  Co.  v, 
McElwee,  (>7  Pa.  St.  811;  Seabrook  v. 
Hecker,  •-»  Robt.  (N.  Y.)29l ;  Haycroftv. 
Lake  Shore  &c.  R.  Co.,  64  N.  Y.  636. 

«  Williams  r.  Grealy,  112  Mass. 
79;  Quirk  v.  Holt,  99  Mass.  164;  Fer- 
nandez V.  Sacramento  City  R.  R.,  4 
Cent.  L.  J.  82;  Helton  v,  Baxter,  58  N. 
Y.  411;  s,  c.  64  N.  Y.  245;  Myers  v. 
Dixon,  45  How.  Pr.  (N.  Y.)  48;  Baxter 
9.  Second  Avenue  R.  R.  Co.,  3  Robt. 
(N.  Y.)  610;  Williams  r.  O'Keufe,  9 
Bosw.  (N.  Y.)  636;  Pendrll  v.  Second 
Avenue  R.  Co.,  43  How.  Pr.  (N.  Y.) 
399;  2  Jones  &Sp.  (N.  Y.)  481;  John- 
son V.  Hudson  River  R.  Co.,  20  K.  Y. 
€6. 

»  Welling  V.  Judge,  40  Barb.  (N.  Y.) 
193;  Larrabee  v,  Sewall,  66  Me.  376; 
Campbell  v,  Kearney,  45  How.  Pr.  (N. 
Y.)  87;  Smith  v.  Clark,  3  Lans.  (N.  Y.) 
208;  Park  v,  O'Brien,  23  Conn.  347; 
Griggs  V.  Flcckenstleu,  14  Minn.  81; 
post,  §§  1822-1824. 

*'  Woods  V.  Boston,  121  Mass.  337; 
Barstow  v.  Berlin,  34  Wis.  357 ;  Weis- 
enberg  r.  Appleton,  26  Wis.  56;  Dris- 
coll  V.  New  York,  11  Hun  (N.  Y.),  101 
(with  which  compare  Gilman  v.  Deer- 
field,  15  Gray  (Mass.),  577);  Cremer 
*.  Portland,  36  Wis.  92;    Spofford  v. 


Harlow,  3  Allen  (Mass.),  176;  Sheehy 
V.  Burger,  62  N.  Y.  558;  Cox  ».  West- 
chester Turnpike  Road,  33  Barb.  (N.  Y.) 
414;  Conroy  v.  Twenty-third  Street  R. 
Co.,  62  How.  Pr.  (N.  Y.')  39;  Gillespie 
V.  Newberg,  54  N.  Y.  408 ;  post,  §  1749 
et  seq. 

«  Maloy  V.  New  York  &c.  R.  Co.,  58 
Barb.  (N.  Y.)  182;  Swift r.  Newbury,  36 
Vt.  855;  Rector  v.  Pierce,  3  Thomp. 
&  Cook  (N.  Y.),  416;  Durant  r. 
Palmer,  29  N.  J.  L.  644,  548;  Wright 
V,  Saunders,  58  Barb.  (N.  Y.)  214;  «.  c. 
affirmed,  3  Keyes  (N.  Y.),  323;  Vale  v. 
Bliss,  50  Barb.  (N.  Y.)  358;  Bateman  v, 
Ruth,  8  Daly  (N.  Y.),  878;  Barton  v. 
Springfield,  110  Mass  131;  Perkins  v. 
Fond  du  Lac,  34  Wis.  435 ;  Stier  o.  Oska- 
loosa,  41  la.  353. 

«  Elgin  V,  Renwick,  86  lU.  498; 
Oakland  R.  Co.  v.  Fielding,  48  Pa.  St. 
320;  Palmer  v.  Portsmouth,  43  N.  H. 
265;  Bly  p.  Haverhill,  110  Mass.  620; 
Stevens  v,  Boxford,  10  Allen  (Mass.), 
25;  Rigby  v.  Hewitt,  5  Exch.  240; 
Damon  v.  Scituate,  1 19  Mass.  66 ;  Baker 
V.  Portland,  58  Me.  199;  Whitney  v. 
Cumberland,  64  Me.  541 ;  Reed  v.  Deer- 
field,  8  Allen  (Mass.),  622.  But  see 
Heland  v.  Lowell,  3  Allen  (Mass.),  407. 

^  Cobb  V,  Standish,  94  Me.  198; 
Bigelow  Vm  Rutland,  4  Cush.  (Mass.) 
247;  Blood  0.  Tynesborough,  103  Mass. 
609;  Babson  v,  Rockport,  101  Mass. 
93;  Bronson  v.  Southbury^  37  Conn. 
199. 
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proper  use  of  the  highway  at  the  time,^  even  where  the  particu- 
lar use  of  the  highway  was  prohibited  by  law ;  ^  questions  of 
negligent  injuries  to  persons  through  noxious  agents  which 
have  been  left  exposed,*  through  the  use  of  other  dangerous 
agents,*  through  the  exposure  of  person  and  property  in  situa- 
tions only  slightly  dangerous:  *  or,  in  the  case  of  injuries  to  em- 
ployes through  the  use  of   defective  machinery j^  or  through   the 


1  Britton  r,  Cunnlngton,  107  Mass. 
847;  Babson  v.  Kockport,  101  Mass. 
93;  Bigelow  v.  Reed,  51  Me.  825; 
Cleyelaud  v»  Spier,  16  C.  B.  (n.  s.) 
899;  Hunt  v.  Salem,  121  Mass.  294; 
RyersoQ  v.  Abington,  102  Mass.  526; 
Gregory  v.  Adams,  14  Gray  (Mass.), 
242. 

»  Davies  v,  MaDn,  10  Mees.  &  W. 
546;  8,  c.  2  Thomp.  Neg.  1105;  Steele 
V,  Burkhardt,  104  Mass.  59;  Kearns 
V,  Snowden,  104  Mass.  63,  note; 
Greenwood  v,  Callahan,  111  Mass.  298; 
Streett  v.  Laumler,  34  Mo.  4G9;  Griggs 
V.  Fleckensteln,  14  Minn.  81;  Albert  v. 
Bleeker  Street  R.  Co.,  2  Daly  (N.  Y.), 
389;  Neanow  v.  Uttech,  46  Wis.  681; 
Elipper  v,  Coflfey,  44  Md.  117;  Spof- 
ford  V.  Harlow,  3  Allen  (Mass.),  17G; 
8.  c.  1  Thomp.  Neg.  383;  Butterfleld  v. 
Forrester,  11  East,  GO;  jr.  c.  2  Thomp. 
Neg.  1104;  Welch  v.  Wesson,  6  Gray 
(Mass.),  505;  /».  c.  2Tliomp.  Neg.  1077; 
Rigby  t7.  Hewitt,  6  Exch.  240;  Baker 
V.  Portland,  58  Me.  199,  205.  In  some 
of  the  New  England  courts  this  prin- 
ciple has  been  held  not  to  apply  where 
the  traveler  was  violating  the  law  by 
traveling  on  Sunday  —  a  conclusion 
which  is  founded  not  in  judicial  sense, 
but  in  religious  bigotry.  Bosworth  v. 
Swansey,  10  Met.  (Mass.)  3G3;  Jones 
V.  Andover,  10  Allen  (Mass.),  18;  Con- 
nolly V,  Boston,  117  Mass.  64;  Lyons 
17.  Desotelle,  124  Mass.  387;  Smith  v. 
Boston  &c.  R.  R  ,  120  Mass.  490 
Hinckley  v.  Penobscot,  42  Me.  89 
Johnison    v,    Irasburgh,   47    Vt.    28 


HamUton  v,  Boston,  14  Allen  (Mass.), 
475.  Contra,  Sutton  v.  Wauwatosa, 
29  Wis.  21;  Greer,  J.,  in  Philadelphia 
&c.  R.  Co.  V.  Philadelphia  &c.  Tow 
Boat  Co.,  23  How.  (U.  S.)  209,  218. 

9  McKee  t7.  Bidwell,  74  Pa.  St.  218; 
McNamara  v.  Northern  Pacific  R.  Co.> 
50  Cal.  581 ;  Clark  17.  Chambers,  8  Q. 

B.  Div.  827;  8.  c.  7  Cent.  L.  J.  11;  17 
Alb.  L.  J.  505. 

^  Hanlon  v.  Ingram,  3  la.  81; 
Frankford  &c.  Turnpike  Co.  v.  Phila- 
delphia &c.  R.  Co.,  54  Pa.  St.  345; 
Lackawanna  &c.  R.  Co.  v.  Doak,  52  Pa. 
St.  379 ;  McCully  r.  Clarke,  40  Pa.  St. 
399;  Crist  v,  Erie  R.  Co.,  1  Thomp.  & 

C.  (N.  Y.)  435.  Proper  equipments  be- 
ing shown,  however,  by  uncontradicted 
testimony,  for  controlling  the  escape 
of  fire,  no  question  remains  for  the 
jury.  Read  r.  Morse,  34  Wis.  315; 
Spaulding  v.  Chicago  &c.  R.  Co.,  33 
Wis.  589. 

^  Ackhart  v,  Lansing,  48  How.  Pr. 
374;  Patrick  v.  Pote,  117  Mass.  297; 
Clayards  v.  Dethick,  12  Q.  B.  439. 

•  Norton  v,  Ittner,  56  Mo.  351 ;  Cum- 
berland &c.  R.  Co.  0.  State,  use  of 
Hogan,  45  Md.  229 ;  Cumberland  &c. 
R.  Co.  V,  State,  use  of  Fazen baker,  37 
Md.  156;  Hayden  v.  Smithville  Man. 
Co.,  29  Conn.  548;  Lake  Shore  &c.  R. 
Co.  V.  Fitzpatrick,  31  Oh.  St.  479 ;  Fort 
V.  Whipple,  11  Hun  (N.Y.),  586 ;  Dorsey 
V.  Phillips  &c.  Co.,  42  Wis.  583.  If  the 
defect  is  glaring,  and  the  employer 
continues  in  the  use  of  the  instrument 
or  machinery,  he  will  be  held  to  be 
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employment  of  incompetent  fellow  workmen,'^  including  in  such 
cases  the  effect  of  orders  given  to  subordinates;^  —  all  these 
and  many  other  cases  are  ordinarily  to  be  submitted  to  the  jury. 

§  1664.  When  a  .qaestion  for  the  Jury :  Where  the  facts 
are  Controverted.  —  The  question  of  negligence  is,  then,  a  qnes- 
Hon  of  fact  for  the  jury  where  the  facts  which,  if  true,  would 
constitute  '^evidence  of  negligence,"  are  controverted."  To  illus- 
trate: In  Maryland,  if  it  appear  that  the  plaintiff  was  injured  in 
consequence  of  having  voluntarily  put  his  arm  out  of  the  window 
of  a  railway  coach,  he  cannot  recover.  Yet  if  there  is  a  conflict 
of  testimony  as  to  how  his  arm  came  to  be  thus  exposed,  the 
case  must  go  to  the  jury  ^ 

§  1665.  Where  Fair-minded  Men  might  draw  Different  In* 
ferences  from  Uucontroverted  Facts.  — The  case  must  also  go 
to  the  jury  where,  although  the  facts  are  not  controverted,  fair- 
minded  men  might  differ  as  to  whether  the  inference  of  negli- 
gence should  be  drawn  from  them.* 


guilty  of  negligence  as  a  matter  of 
law.  Patterson  v.  Pittsburgh  &c.  R. 
Co.,  76  Pa.  St.  889;  Conroy  v.  Vul- 
can Iron  Works,  62  Mo.  35 :  Mehan  b. 
Syracuse  &c  R,  Co.,  73  N.  Y.  686. 
Seepo«<,  §§  1738,  1739. 

1  Joch  0.  Dankwardt,  85  lU.  881; 
post,  §  1737. 

*  Locke  V.  Sioux  &c.  R.  Co.,  46  la. 
109. 

'  Saltonstall  v.  Stockton,  1  Taney's 
Dec.  11;  Pittsburgh  &c.  R.  Co.  r.  An- 
drews, 39  Md.  329;  Chicago  City  R. 
Co.  V.  Young,  02  111.  238;  Bernhardt 
tr.  Rensselaer  &c.  R.  Co.  82  Barb.  (N. 
Y.)  160. 

*  Pittsburgh  &c.  R.  Co.  t7.  Andrews, 
39  Md.  829.  See  post,  §  1792.  It 
has  been  reasoned  that,  in  an  action 
lor  negligence  where  the  direct  fact 
\n  issue  is  established  by  undis- 
puted evidence,  and  such  fact  is  de- 
cisive of  the  cause,  the  question  is 


a  question  of  law  for  the  court ;  and 
that  the  jury  have  no  office  to  perform. 
Dascomb  v.  BufiCalo  &c.  R.  Co.  27  Barb. 
(N.  Y.)  222.  But  this  is  true  only 
where  the  facts  are  so  unequivocal 
that  reasonable  minds  could  not  draw 
different  conclusions  from  them. 
*  Gaynor  v.  Old  Colony  &c.  R.  Co., 

100  Mass.  208;  Paterson  v.  Wallace, 

1  Macq.  U.   L.  Cas.  748;  Johnson  v. 

Hudson  &c.  R.  Co.,  20  N.  Y.  65;  Phila. 

&c.  R.  Co.  V,  Spearen,  47  Pa.  St.  300; 

Mangam  v,  Brooklyn   &c.  R.  Co.,  38 

N.  Y.  465;  West  Chester  &c,  R.  Co.  v. 

McElwee,  07  Pa.  St.  811;  Seabrook  r. 

Hecker,  2  Robt.  (N.  Y.)  201;  Haycroft 

V,  Lake  Shore  &c.  R.  Co.,  64  N.  Y.  636; 

McCarragher  v.  Gaskell,  42  Hun   (N. 

Y.),  451;   Thurber  v,  Harlem  &c.  R. 

Co  ,  60  N.  Y.  331 ;    Stackus  v.  New 

York  Central  &c.  R.  Co.,  79  N.  Y.  464; 

Wait  0.  Agricultural  Ins.  Co.,  18  Hoa 

(N.  Y.),  371;  a»<€,  §  1668. 
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§  1666.  Where  the  Facts  are  Controverted  and  the  Infer- 
ence Doubtful.  —  The  case  must  also  go  to  the  jury  where,  at  the 
same  time,  the  facts  are  in  dispute  and  the  inferences  which  fair- 
minded  men  would  draw  from  them  are  doubtful.^  More  briefly, 
the  question  of  negligence  is  said  to  be  for  the  jury  when  there 
is  a  substantial  doubt  as  to  the  facts,  or  as  to  the  inferences  to  be 
drawn  from  them,^  and  it  is  for  the  court  only  when  the  facts  are 
undisputed  and  the  inference  of  negligence  is  cleai:.^ 

§  1667.  When  a  Question  for  the  Judge :  General  Rule  Sugr- 
grested.  — Obviously  the  question  is  for  the  decision  of  the  judge 
in  cases  which  are  the  antithesis  of  those  stated  in  the  preceding 
section.  Recurring  to  the  principle  that,  upon  a  motion  for  a 
nonsuit  or  for  a  peremptory  instruction  to  find  for  the  defend- 
ant, which  motion  is  sometimes  called  a  demur?*er  to  the  evidence^ 
every  fact  which  the  evidence  tends  to  prove  is  to  be  taken  as 
having  been  proved  in  favor  of  the  plaintiff,*  —  it  may  be  said  as  a 
general  rule,  that  the  judge  is  authorized  to  nonsuit  the  plaintiff 
or  to  direct  a  verdict  for  the  defendant,  according  to  the  mode 
of  practice  in  the  particular  jurisdiction,  in  either  of  the  two  fol- 
lowing cases : — 

(1.)  Where  all  the  facts  which  the  plaintiff's  evidence  fairly 
tends  to  proves  if  admitted  to  be  true,  would  not  authorize  a 
conclusion  that  the  defendant  has  been  guilty  of  negligence  as 
matter  of  law. 


1  Nichols  9.  Sixth  Avenne  R.  Co., 
38  N.  Y.  131.  See  also  Railroad  Co. «. 
Stout,  17  Wall.  (U.  S.)  657;  Fernandez 
V.  Sacramento  City  R.  Co.,  4  Cent.  L.  J. 
32;  Detroit  &c.  R.  Co.  v.  Van  Stein- 
burg,  17  Mich.  09;  State  v.  Railroad 
Co  ,  52  N.  H.  629;  Gaynor  v.  Old 
Colony  &c.  R.  Co.,  100  Mass.  208,  212; 
McGrath  V.  Hudson  River  R.  Co.,  32 
Barb.  (N.  Y.)  144;  «.  c.  19  How.  Pr. 
(N.  Y.)  211 ;  Bridges  p.  North  London 
R.  Co.,  L.  R.  7  H.  L.  213;  Beers  v, 
Housutonic  R.  Co.,  19  Conn.  66C; 
Vinton  r.  Schwab,  32  Vt.  612;  Penn- 


sylvania Canal  Co.  t;.  Bentley,  60  Pa. 
St.  80,  84;  Wyatt  v.  Citizens'  R.Cc, 
55  Mo.  485;  Norton  v.  Ittner,  66  Mo. 
351;  Stoddard  v,  St.  Loais  &c.  R.  Co., 
65  Mo.  614;  Jenkins  v.  Little  Miami 
R.  Co.,  2  Disney  (Oh.),  49;  Maaerman 
V,  Siemerts,  71  Mo.  101,  104. 

*  Crissey  v,  Hestonville  &c  R.  Co., 
75  Pa.  St.  83;  Barton  v.  St.  Louis  R. 
Co.,  52  Mo.  253;  Keller  v.  New  York 
Central  R.  Co., 24  How.  Pr.  (N.  Y.)  172. 

•  Dickens  v.  New  York&c.  B.  Co.,  1 
Abb.  App.  Dec.  504. 

4  Posty  §  2242,  e%  stq. 
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(2.)  Where,  either  upon  the  plaintiff's  evidence,  assuming 
it  to  be  true,  or  upon  the  state  of  facts  shown  by  the  evidence  in 
the  whole  case,  which  stand  undisputed  and  which  ought  not 
therefore  to  be  left  to  the  decision  of  the  jury,  an  inference  un- 
avoidably arises  that  the  person  injured  was  guilty  of  negligence, 
materially  and  directly  contributing  to  produce  the  accident  coiii- 
plained  of. 

§  1668.  There  must  be  Evidence  legally  tending  to  prove 
Negligence.  —  It  is  often  laid  down  that  the  preliminary  func- 
tion of  the  judge  on  such  a  motion  is  not  to  weigh  the  evidence,' 
but  is  limited  strictly  to  determining  whether  there  is  or  is  not 
evidence  legally  tending  to  prove  the  fact  affirmed,  —  t.e.,  evi- 
dence from  which,  if  credited,  it  may  reasonably  be  inferred^  in 
legal  contemplation,  that  the  fact  affirmed  exists,  laying  entirely 
out  of  view  the  effect  of  all  modifying  or  countervailing  evidence.* 
Stated  in  another  way,  it  is  said  that,  **  when  the  evidence  given 
at  the  trial,  with  all  the  inferences  that  the  jury  could  justifiably 
draw  from  it,  is  so  insufficient  to  support  a  verdict  for  the  plaint- 
iff, that  such  a  verdict,  if  returned,  must  be  set  qLside^  the  court 
is  not  bound  to  submit  the  case  to  the  jury,  but  may  direct 
a  verdict  for  the  defendant."^'  Nothing  is  gained  by  these 
statements  in  an  accurate  understanding  of  the  rule,  since  they 
leave  undefined  the  question,  what  evidence  is  to  be  deemed  evi- 
dence legally  tending  to  prove  negligence. 

§  1669.  What  is  meant  by  <<  Evidence  tending  to  prove."  — 
<'It  is  apparent,"  said  Scholfield,  J.,  in  a  recent  case  in  Illinois, 
**  that  evidence  tending  to  prove  means  more  than  a  scintiUa  of 
evidence,  but  evidence  upon  which  the  jury  could,  without  acting 
unreasonably  in  the  eye  of  the  law,  decide  in  favor  of  the  plaint- 
iff, or  the  party  producing  it.     It  is  not  intended  by  this  practice 


»  Frazer  v.  Howe,  106  111.  663,  678 
Simmons  v.  Chicago &c.  R.  Co.,  110  111 
S40.  See  also  Hubner  v.  Feige,  90  111 
208;  Crowe  v.  People,  92  lU.  231 
FeimsylyaniaCo.  v,  Stoelke,  104111. 201 


'  Simmons  v,  Chicago  &c.  R.  Co., 
110  111.  840;  Lake  Shore  &c.  R.  Co.  v, 
O'Conner,  116  IlL  256,  261. 


1214 


PROVINCE  Of  COURT  AND  JURY.     [2  Thomp.  Tr., 


that  the  function  of  the  jury  to  pass  upon  questions  of  fact  is  to 
be  invaded,  any  more  than  it  is  intended  that  such  function  is  to 
be  invaded  by  a  motion  to  set  aside  a  verdict  and  for  a  new  trial, 
upon  the  ground  of  the  want  of  evidence  to  sustain  the  verdict. 
In  neither  case  is  the  court  authorized  to  weigh  the  evidence  and 
decide  where  the  preponderance  is."  *  The  principle  that  the  trial 
court  will  not  weigh  evidence  on  a  motion  for  a  new  trial,  and 
grant  a  new  trial  where  the  verdict  is  manifestly  against  the  pre- 
ponderance of  the  evidence,  is  certainly  not  acceded  to  in  all 
jurisdictions  ;  but  the  rule  stated  is  in  some  jurisdictions  apphca- 
ble  only  to  the  procedure  of  appellate  courts.*^ 


^  Bartelott  v.  International  Bank, 
119  111.  259,  272.  The  learned  judge 
cites:  Hilliard  New  Tr.,  page  339,  sec. 
9,  et  seq,;  Johnson  v.  Moulton,  2  111. 
632;  Lowry  v,  Orr,  6  111.  70;  Morgan 
V.  Ryerson,  20  IU.^43. 

'In  Johnson  v.  Moulton,  supra, 
it  is  said  to  be  a  weU  settled  rule  of 
law  that  in  trials  by  jury  the  voeight  of 
the  testimony  is  a  question  to  be  de- 
cided by  the  jury  exclusively,  and  that 
their  decision  consequently  cannot  be 
assigned  for  error.  In  Lowry  v.  Orr, 
6  111.  70,  88,  the  rule  of  law  is  said  to  * 
be  well  established,  '<  that,  in  cases 
where  the  verdict  of  the  jury  has  been 
given  contrary  to  the  evidence,  or  where 
there  is  no  evidence  at  all  to  support 
the  verdict,  the  court  will  interfere 
and  relieve  the  party  prejudiced  by 
such  finding,  by  the  grant  of  a  new 
trial.  But  where  there  is  a  contrariety 
of  evidence  on  both  sides,  and  the 
facts  and  circumstances,  by  fair  and 
reasonable  intendment,  will  warrant 
the  inferences  of  the  jury,  courts  will 
reluctantly.  If  ever,  disturb  their  ver- 
dict, notwithstanding  it  may  appear  to 
be  against  the  strength  and  weight  of 
the  testimony.  So,  where  the  verdict 
depends  upon  the  credibility  of  the 
witnesses,  it  is  the  peculiar  province 
of  the  jury  to  judge  of  that  credibility. 


to  attach  such  weight  to  the  testimony 
of  eacli  as  may  seem  to  be  proper, 
after  a  due  consideration  of  all  the 
circumstances  arising  in  the  particu- 
lar case,  such  as  the  relationship  ot 
the  witness  to  one  or  both  of  the  par^ 
ties  in  the  controversy,  his  supposed 
interest  in  the  event  of  the  suit,  his 
means  of  Icnowledge  in  respect  of  the 
matters  in  dispute,  his  appearance 
upon  the  stand,  his  manner  of  testify- 
ing, his  general  character  for  veracity, 
and  the  lilce  and  to  find  their  verdict 
accordingly. ' '  These  o'bservations  are 
no  doubt  made  from  the  standpoint 
of  the  appellate  court,  and  are  nothing 
other  than  a  more  extended  way  of 
stating  the  general  proposition  that,  in 
actions  at  law,  questions  of  fact  will 
not  be  reviewed  on  appeal  or  error. 
City  of  Mattoon  v.  FaUin,  113  lU.  249. 
It  is  a  sound  rule  that,  within  the 
limits  prescribed  by  statutes,  the 
granting  of  new  trials  on  the  ground 
that  the  verdict  is  against  the  evidence, 
or  against  the  weight  of  the  evidence, 
or  rendered  in  disregard  of  the  evi- 
dence, is  a  matter  addressing  itself  to 
the  sound  discretion  of  the  trial  judge, 
which  discretion,  as  a  general  rule.  Is 
not  reviewable  in  any  appellate  pro- 
ceeding, though  the  contrary  is  the 
case  in   two   or   three   jurisdictions. 
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§  1670.  Role  that  there  mast  he  Reasonable  EvideBce  of 
KegrligeDce.  —  The  English  rule ,  established  by  the  House  of 
Lords  in  a  recent  case,  upon  a  full  consideration  of  the  previous 
decisions  in  that  country,  is  that  it  is  for  the  judge  to  say  whether 
any  facts  have  been  established  by  sufficient  evidence,  from 
which  negligence  can  be  reasonably  and  legitimately  inferred; 
and  it  is  for  the  jury  to  say  whether,  from  those  facts,  when  sub- 
mitted to  them,  negligence  ought  to  be  inferred.^  The  judge 
may  decide  the  case  by  a  peremptory  instruction,  or  by  direct- 
ing a  nonsuit,  according  to  the  practice  of  the  court,  where, 
assuming  all  the  evidence  which'works  in  favor  of  the  plaintiff  to 
be  true,  no  fair-minded  man  can  draw  from  it  the  inference  that 
the  defendant  was  guilty  of  a  want  of  that  degree  of  care  which 
he  was  bound  to  exercise  under  the  circumstances.  More  broadly, 
the  judge  so  decides  where  there  has  been  no  failure  of  duty  on 
the  part  of  the  defendant,  —  as  where  the  accident  arose  from 
something  which  the  defendant  was  not  bound  to  anticipate  and 
guard  against.^  The  English  rule  was  thus  expressed  by  Lord 
Cairns,  L.  C:  **  The  judge  has  a  certain  duty  to  discharge,  and 
the  jurors  have  another  and  a  different  duty.  The  judge  has  to 
say  whether  any  facts  have  been  established  by  evidence  from 
which  negligence  may  be  reasonably  inferred ;  the  jurors  have  to 
say  whether,  from  those  facts,  when  submitted  to  them,  negli- 
gence ought  to  be  inferred.  It  is,  in  my  opinion,  of  the  greatest 
importance  in  the  administration  of  justice  that  these  separate 
functions  should  be  maintained,'  and  should  be  maintained  dis- 
tinct. It  would  be  a  serious  inroad  on  the  province  of  the  jury, 
if,  in  a  case  where  there  are  facts  from  which  negligence  may 
reasonably  be  inferred,  the  judge  were  to  withdraw  the  case  from 
the  jury,  upon  the  ground  that,  in  his  opinion,  negligence  ought 
not  to  be  inferred;  and  it  would,  on  the  other  hand,  place  in  the 
hands  of  the  jurors  a  power  which  might  be  exercised  in  the  most 


The  statutory  limit  in  some  States  is  ^  Metropolitan  R.  Co.  v,  Jackson,  3 

ttiat  ttie  judge  cannot  grant  more  than  App.  Cas.  193. 

two  new  trials,  on  the  ground  that  the  *  Daniel  r.  Metropolitan  &c.  R.  Co., 

jury  have  tound  against  the  weight  of  L.  R.  5  H.  L.  45. 

tne  evidence. 
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arbitrary  manner,  if  they  were  at  liberty  to  hold  that  negligence 
might  be  inferred  from  any  state  of  facts  whatever."^  The 
following  rule,  laid  down  in  England,  has  been  approved  in  Amer- 
ica: "It  is  not  enough  to  say  there  was  some  evidence.  A 
scintiUa  of  evidence,  or  a  mere  surmise  that  there  may  have  been 
negligence  on  the  part  of  the  defendants,  clearly  would  not 
justify  the  judge  in  leaving  the  case  to  the  jury.  There  must 
have  been  evidence  on  which  the  jury  might  reasonably  and  prop- 
erly conclude  that  there  was  negligence."  '  Another  expression 
of  the  doctrine  is  that  the  court  ought  to  direct  a  verdict  for  the 
defendant,  where  the  jury  cannot  infer  negligence  from  the  facts 
in  evidence  without  reasoning  irrationally  and  contrary  to  com' 
mon  sense.  "  These  facts  and  circumstances,"  said  Holmes,  J., 
"  must  be  such  as  would  warrant  a  jury  in  inferring  from  them 
the  fact  of  negligence  by  reasoning  in  the  ordinary  way,  accord- 
ing to  the  natural  and  proper  relation  of  things,  and  consistently 
with  the  common  sense  and  experience  of  mankind.'  A  jury  is 
not  to  be  left  or  permitted  to  act  by  reasoning  in  any  other  way 
on  such  facts.  Where  it  is  plain  that  the  jury  could  not  find  a 
veVdict  on  the  evidence  offered  without  reasoning  irrationally 
against  all  ordinary  common  sense  and  against  all  proper  notions 
of  justice  and  right,  or  against  law,  or  without  being  influenced 
by  undue  sympathy,  prejudice,  gross  misjudgment  or  mistaken 
impressions  of  the   law  and  facts  of  the  case, — the  court  will 


1  Metropolitan  K.  Co.  v,  Jackson,  3 
App.  Gas.  193, 197 ;  a.  c.  47  L.  J.  (C.  P.) 
303.  The  following  English  cases  may 
be  referred  to  as  illostratlng  this  doc- 
trine and  the  extreme  difficulty  of  ap- 
plying it  in  practice :  Bridges  r.  North 
London  R.  Co.,  L.  R.  7  H.  L.  213 ;  «.  c.  43 
L.  J.  Q.  B.  151;  Robson  v.  Northeast- 
em  R.  Co.,  46  L.  J.  Q.  B.  50;  s.  c.  in 
Ct.  of  App.,  2  Q.  B.  Div.  85.  These 
two  cases,  decided  before  the  case  first 
cited,  do  not  come  up  to  the  rule  there 
laid  down,  and  must  be  understood  as 
qualified  by  it.  They  substantially 
hold  that,  in  all  actions  against  rail- 
road companies  for  personal  injuries, 


if  any  evidence  whatever  of  negligence 
is  offered,  the  question  whether  there 
was  evidence  on  the  part  of  the  com- 
pany is  for  the  jury,  and  not  for  the 
court.  But  this  is  perhaps  merely  an- 
other form  of  stating  the  same  rule. 
For  what  Is  '*  evidence  of  negligence,** 
unless  it  is  evidence  from  which  the 
inference  of  negUgence  may  be  rea- 
sonably drawn.  See  also  Rose  t;. 
Northeastern  R.  Co.,  2  Ezch.  Div.  248; 
«.  c.  46  L.  J.  (Exch.)  374. 

^  Cornman  v.  Eastern  Counties  R. 
Co.,  4  Hurl.  &  N.  781;  Beaulieu  v. 
Portland  Co.,  48  Me.  291,  296. 

>  Citing  1  Greenl.  £v.,  §§  44,  48. 
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declare  as  a  matter  of  law  that  there  is  no  competent  evidence  to 
be  submitted  to  the  jury."  ^ 

§  1671.  Difficulties  of  Applying:  this  Rule  iu  Practice.  — 

In  whatever  frame  of  language  judges  attempt  to  set  this  rule,  it 
will  be  found  that  nothing  is  more  difficult  than  the  application 
of  it  in  actual  practice.     A  few  circumstances  exist  where  acts  of 
carelessness   have  so  frequently  recurred  that  the  judges  have 
fallen  into  a  rule  in  dealing  with  them,  which  is  that  the  law  con- 
clusively ascribes  negligence  to  them, — such,  for  instance,  as 
the  act  of  a  traveler  who  drives  upon  a  railway  without  looking 
or  listening  for  an  approaching  train.^     On  the  other  hand,  the* 
judges  have  held,  in  respect  of  certain  acts  frequently  recurring 
before  them  for  decision,  that  no  negligence  is  to  be  imputed  to 
such  acts  as  matter  of  law,  but  that  it  may  be  a  question  for  the 
jury  whether,  under  the  circumstances,  they  afford  evidence  for 
the  conclusion  of  negligence  as  a  conclusion  of  fact.     Such,  for 
instance,  is  held  in  respect  of  the  speed  at  which  a  railway  train 
may  be  driven,  the  rule  being  that  no  rate  of  speed  can  be  held 
negligent  as  matter  of  law,  unless  it  is  a  rate  prohibited  by  stat- 
ute.    Between  these  lie  a  middle  class  of  cases  in  which  the  ju* 
dicial  courts  are  divided  in  opinion  as  to  whether  a  particular  act 
of  seeming  or  possible  carelessness,  which  has  resulted  in  injury 
in  cases  which  have  frequently  come  before  them,  is  to  be  deemed 
negligent  as  matter  of  law.     Of  this  character  is  the  act  of  a  pas- 
senger in  riding  with  his  elbow  out  of  the  window  of  the  coach. 
Outside  of  these  three  classes  lies  a  fourth  class,  where,  for  the 
purpose  of  promoting  the  safety  of  person  or  property,  the  legis- 
lature has  forbidden  the  doing  of  certain  acts,  —  as,  for  instance, 
the  driving  of  a  locomotive  or  of  a  railway  train  at  a  greater  rate 
of  speed  than  a  prescribed  rate  within  the  limits  of  an  incorpo- 
rated city;  the  failure  of  a  railway  company  to  maintain  a  fence 
of  a  certain  description  on  its  right  of  way  for  the  purpose  of  ex- 
cluding domestic  animals  from  its  track,  and  many  other  like 
cases.     In  all  such  cases,  the  statute  having  conclusively  ascribed 

1  Callahan  v.Wame,  4UMo.  132, 13G.         >  Posty  §§  1686,  1800,  etseq. 
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negligence  to  the  act  done  or  omitted,  the  only  question  for  de- 
cision will  be  whether  there  was  a  proximate  causal  connection 
between  such  act  and  the  injury  which  happened;  and  this  again 
will  sometimes  be  a  question  for  the  court  and  sometimes  for  the 
jury,  depending  upon  the  circumstances  of  the  case. 

§  1672.  Violations  of  Statutory  Duties.  —  As  a  genera^  rule, 
the  violation  of  a  duty  enjoined  by  a  statute,  or  by  a  valid 
municipal  ordinance,  enacted  for  the  protection  of  person  or  prop- 
erty, is  negligence  per  se.  In  such  cases,  the  courts,  in  instruct- 
ing juries,  assume  that  there  was  negligence  as  matter  of  law, 
provided  the  facts  are  undisputed,  or  charge  them  that  the  doing 
or  omitting  of  the  particular  act  was  negligence.^ 

§  1673.  Violation  of  a  Duty  Enjoined  by  tbe  Common  Liaw. — 

There  is  no  ground  for  a  distinction  between  cases  of  a  violation 
of  a  duty  enjoined  by  statute,  and  that  of  the  violation  of  a  duty 
enjoined  in  a  particular  situation  by  a  positive  rule  of  the  common 
law,^  especially  where  the  statute  is  merely  declaratory  of  the  com- 
mon law.^  And  it  may  be  said,  as  a  general  rule,  where  the  cir- 
cumstances of  a  case  are  such  that  the  standard  of  duty  is  fixed 
and  defined  by  law  and  is  the  sanie  und^r  all  circumstances,  that 
the  omisssion  of  this  duty  is  negligence,  and  the  court  may  so  de- 
clare to  the  jury.* 

» 

§  1674.  Where  the  Negligence  is  Clearly  Defined  and  Pal- 
pable.—  It  is  also  said  that,  where  the  negligence  is  "  clearly 
defined  and  palpable,"  such  that  no  verdict  of  a  jury  could  make 


1  Karle  v.  Kansas  City  &c.  R.  Co., 
55  Mo.  476 ;  Norton  v.  Ittuer,  56  Mo. 
851,  per  Napton,  J. ;  Gray  v.  Pullen, 
5  Best  &S.  970;  Hale  v.  Slttingboume 
&c.  R.  Co.,  6  Hurl.  &  N.  488;  ».  c. 
30  L..J.  (Exch.)  81;  9  Week.  Rep.  274; 
8  L.  T.  (N.  8.)  750;  post,  §  1719. 

*  Thomas  v.  Western  Union  Tel. 
Co.,  100  Mass.  156. 

3  Compare,  on  this  point,  Gray  v, 
PoUen  (5  Best  &  S.  970),  where  the 


plaintiff  recovered  on  the  ground  of  a 
violation  of  a  duty  declared  by  stat- 
ute; and  Saddler  v.  Henlock,  4  £1.  & 
Bl.  570,  where,  on  similar  facts,  it 
was  held  that  the  plaintiffs  could  not 
recover,  no  such  duty  having  been  en- 
joined by  statute. 

*  West  Chester  &c.  R.  Co.  «.  Mc- 
Elwee,  67  Pa.  St.  811,  316;  McCully  v. 
Clark,  40  Pa.  St.  899. 
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it  otherwise,  it  should  be  decided  by  the  judge  as  a  question  of 
law.^  This  rule,  more  fully  stated,  is  that,  where  *'  there  is  no 
controversy  as  to  the  facts,  and  from  these  it  clearly  appears 
what  course  a  person*  of  ordinary  prudence  would  pursue  undei> 
the  circumstances,  the  question  of  negligence  is  purely  one  of 
law."*  According  to  the  current  of  judicial  opinion  a  quarter 
of  a  century  ago,  cases  where  the  question  of  negligence  could 
thus  be  withdrawn  from  the  jury  were  comparatively  rare.*  But 
the  experience  of  courts*  in  later  years  in  actions  of  this  kind, 
especially  in  railway  damage  suits,  has  been  that,  in  almost  every 
case  where  the  question  is  submitted  to  the  jury,  a  verdict  is  re- 
turned for  the  plaintiff,  and  manifestly  with  little  consideration 
to  the  evidence  or  the  justice  of  the  case.  The  courts  have 
therefore  developed  a  stronger  tendency,  in  recent  than  in  former 
times,  toward  withdrawing  such  questions  from  juries. 

§  1675.  Where  the  Inference  of  Negligence  and  of  Care  are 
Equally  Balanced.  — An  idea  is  found  in  some  of  the  cases  to 
the  effect  that,  in  order  to  entitle  the  plaintiff  to  succeed  in 
any  kind  of  action,  he  must  submit  something  in  the  nature  of 
evidence  sufficient  to  move  the  court.  The  proper  conception 
of  the  law  under  this  head  is,  that  it  is  sufficient  for  the  plaintiff 
to  submit  some  substantial  evidence,  tending  to  show  a  right  of  re- 
covery upon  the  ground  laid  in  his  declaration,  petition  or  com- 
plaint. In  a  leading  English  case  this  idea  was  thus  expressed 
by  Erie,  C.  J.:  "The  plaintiff  is  not  entitled  to  succeed  unless 
there  be  affirmative  proof  of  negligence  on  the  part  of  the  de- 
fendant or  his  servants ;  and  there  can  be  no  such  proof,  unless 
it  be  shown  that  there  existed  some  duty,  owing  from  the  defend- 
ant to  the  plaintiff,  and  that  there  has  been  a  breach  of  that 
duty.  *  *  *  Where  it  is  a  perfectly  even  balance,  upon  the 
evidence,  whether  the  injury  complained  of  has  resulted  from  the 

*  Badolphy  v.  Fuchs,  44  How.  Pr.  •  Detroit  &c.  R.  Co.  v.  Van  Stein- 
(N.  Y.)  156,  160;  Houfe  v.  Fulton,  29  burg,  17  Mich.  99 ;  Rudolphy  r.  Fuchs, 
Wis.  296.  44  How.Pr.  (N.  Y  )  155, 160;  RaUroad 

*  Fernandez  t;.  Sacramento  City  R.  Co.  v.  Stout,  17  WaU.  657. 
Co.,  52  Cal.  45;  8.  e.  4  Cent.  L.  J.  82. 
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want  of  proper  care  on  the  one  side  or  on  the  other,  the  party 
who  founds  his  claim  upon  the  imputation  of  negligence  fails  to 
establish  his  case."  ^  In  the  same  case  the  doctrine  was  thus  ex- 
pressed by  Williams,  J.,  in  his  concurring  opinion:  "I  wish, 
merely  to  add  that  there  is  another  rule  of  the  law  pf  evidence, 
which  is  of  the  first  importance,  and  is  fully  established  in  all  the 
courts,  viz. :  that  where  the  evidence  is  equally  consistent  with 
either  view, — with  the  existence  or  non-existence  of  negli- 
gence, —  it  is  not  competent  to  the  judge  to  leave  the  matter  to 
the  jury.  The  party  who  affirms  negligence  has  altogether  failed  to 
•  establish  it.     This  is  a  rule  which  ought  never  to  be  lost  sight  of ."  ^ 

§  1676.  Whether  the  Negligence  wits  the  Proximate  or  Re- 
mote Cause  of  the  Injury:  General  Statement  of  Doctrine. — 

It  is  only  where  the  act  of  negligence  proved  is  the  proximate 
cause  of  the  resulting  damage,  that  the  plaintiff  can  recover. 
In  like  manner  it  is  only  where  the  act  of  contributory  negligence, 
which  has  been  established  by  the  testimony,  was  the  proximate 
cause  of  the  resulting  damage,  that  it  will  bar  a  recovery.  An- 
other expression  of  this  rule  is  found  in  making  use  of  the  words 
proximate  damage  and  remote  damage^  instead  -of  the  words 
proximate  cause  and  remote*  cause.  The  two  expressions  em- 
brace the  same  juridical  idea.  The  meaning  is  that,  if  the  con- 
nection between  the  imputed  wrongful  act,  and  the  damage  which 
happened  in  consequence  of  it,  is  remote  or  speculative,  there 
can  be  no  recovery.  A  better  expression  of  the  rule  is  that 
proximate,  immediate  or  direct  damages  are  the  ordinary  and 
natural  results  of  the  negligent  or  other  wrongful  act ;  such  as 
are  usual^  and  such  as  therefore  might  have  been  expected  to  flow 
from  it,  and  therefore  ought  to  have  been  foreseen  and  guarded 
against.  This  rule  puts  into  the  category  of  remote  damages  all 
which  are  the  result  of  an  accidental  or  unusual  combination  of 
circumstances,  which  would  not  be  reasonably  anticipated,  which 
the  negligent  party  could  not  therefore  be  expected  to  provide 

1  Cotton  V.  Wood,  8  C.  B.  (x.  s.)      Blackburn  in  Dublin    &c.  R.  Co.  ». 
668,  671 ;  ».  c.  1  Thomp.  Neg.  364.  Slattery,  8  App.  Cas.  1 155. 

'  Ibid,;  see  also  the  opinion  of  Lord 
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againsty  and  over  which,  in  many  cases,  he  would  have  no  control.^ 
Much  space  would  be  required  to  expound  and  illustrate  this 
doctrine,  and  therefore  it  will  not  be  attempted.*^ 

§  1677.  .When  a  Question  for  tbe  Judge  and  when  for  the 
Jury.  —  In  actions  for  damage  for  negligence  the  general  rule 
is,  within  limits  already  indicated,  that,  whether  the  damage  which 
accrued  to  the  plaintiff  is  the  proximate  or  the  remote  result  of 
the  negligence  of  the  defendant,  is  a  question  of  fact  for  the  jury  ;^ 
that  is  to  say,  when  doubt  arises  as  to  whether  the  damages  are 
direct  and  proximate,  or  speculative  and  remote,  the  question 
should  be  submitted  to  the  jury,  under  proper  instructions.*  But 
here,  as  in  other  cases,  where  the  inference  to  be  drawn  from  the 
facts  proved  is  so  plain  that  fair-minded  men  could  not  debate  about 
it,  the  judge  may  properly  decide  it  by  a  peremptory  instruction.* 


1  Henry  r.  Southern  Pacific  R.  Co., 
60  Cal.  183;  Rlgby  v,  Hewitt,  6  Exch. 
240;  Fairbanks  v,  Kerr,  70  Fa.  St.  86; 
Morrison  v.  Davis,  20  Pa.  St.  171; 
McQrew  v.  Stone,  53  Pa.  St.  436;  Scott 
«.  Hunter,  46  Pa.  St.  192;  Lake  9. 
MiUlken,  62  Mo.  240;  Stark  v.  Lancas- 
ter, 67  N.  H.  88;  Atchison  &c.  R.  Co.  v. 
Stanford,  12  Kan.  354;  Marble  v,  Wor- 
•cester,  4  Gray  (Mass.),  395;  Bennett 
V.  Lockwood,  20  Wend.  (N.  Y.)  228; 
Procter  o.  Jennings,  <>  Nev.  83 ;  Dog* 
gett  9.  Richmond  &c.  R.  Co.,  78  N.  C. 
305;  Phillips  v.  Dickerson,  86  Ul.  11; 
The  State  v,  Manchester  &c.  R.  R., 

52  N.  H.  628,  562.     See  post^  §§  1720, 
1722,  1723,  1724. 

s  See  2  Thomp.  Neg.  1063  to  1101. 

*  Patten  v.  Chicago  ftc.  R.  Co.,  32 
Wis.  524 ;  Oliver  v.  La  Valle,  36  Wis. 
592;  Poeppers  e.  Missouri  &c.  R.  Co., 
67  Mo.  715;  7  Cent.  L.J.  252;  Fair- 
banks V.  Kerr,  70  Pa.  St.  86 ;  Saxton  v. 
Bacon,  31  Vt.  540;  Littleton  v,  Rich- 
ardson, 32  N.  H.  59. 

4  Clemens  v,  Hannibal  &c.  R.  Co., 

53  Mo.  366;  Toledo  &c.  R.  Co.  v.  Pin- 
dar, 63  111.  447;  Patten  v.  Chicago  &c. 


R.  Co.,  32  Wis.  624;  Hoag  t;.  Lake 
Shore  &c.  R.  Co.,  86  Pa.  St.  293;  «.  c. 
4  W.  N.  Cas.  552;  6  Cent.  L.  J.  95;  6  Re- 
porter, 80;  Scott  Hunt  r,  v.  46  Pa.  St. 
192;  Saxton  v.  Bacon,  31  Vt.  540;  Tuff 
V.  Warman,  2  C.  B.  (n.  s.)  739;  lake 
V.  Milliken,  62  Me.  240;  Stark  v.  Lan- 
caster, 67  N.  H.  88,  91;  Willey  v. 
Belfast,  61  Me.  669;  Fernandez  v. 
Sacramento  City  R.  R.,  4  Cent.  L.  J. 
82.  See  also  Bridge  v.  Grand  Junction 
R.  Co.,  8  Mee.  &  W.  -248;  Davies  v, 
Mann,  10  Mee.  &  W.  548 ; «.  c.  2  Thomp. 
Neg.  1105;  Colchester  t;.  Brooke, 
7  Q.  B.  337;  Radley  v.  London  &c.  R. 
Co.,L.  R.  9  Exch.  71;  s,  c.  1  App.  Cas. 
754  (reversing  L.  R.  10  Exch.  100); 
48  L.  J.  (Exch.)  73;  44  L.  J.  (Exch.) 
73;  33  L.  T.  (N.  8^)  209;  9.  c.  2  Thomp. 
Neg.  1108. 

^  For  instances  where  the  question 
was  held  to  be  a  question  for  the  jury, 
see  2  Thomp.  Neg.,  p.  1100,  §  12.  It 
is  held  in  Missouri  that  **  when  there 
is  no  conflict  in  the  testimony,  and  aU 
causes  contributing  to  produce  an  in- 
jury are  known  and  unquestioned, 
whether  a  given  act  in  the  chain  oX 


1222 


PROVINCE   OF   COURT  AND  JURY.       [2  Thomp.   Tt., 


§  1678.  Evidence  Fail^igr  to  Connect  the  Negligrence  with 
the  Accident. —  In  an  action  for  damages  for  negligence,  where 
the  evidence  entirely  fails  to  connect  the  negligence  with  the 
fact  of  the  accident,  the  court  should  direct  the  jury  that  the 
plaintiff  cannot  recover  ;^  though  inminy  cases  iAiQ  physical  facia 
surrounding  the  accident  will  be  such  as  to  create  a  probability 
that  the  accident  was  the  result  of  negligence,  in  which  case  the 
physical  facts  are  themselves  evidential,  and  furnish  what  the  law 
terms  evidence  of  negligence,  in  conformity  with  the  maxim  res 
ipsa  loquitur,'^  But  the  decisions  do  not  apply  this  principle  with 
uniform  consistency.  Thus,  where,  in  an  action  against  a  railroad 
company  for  killing  the  plaintiff's  cow,  the  only  evidence  was 
that  the  bell  of  the  defendant's  locomotive  was  not  rung  nor  the 
whistle  sounded,  as  it  approached  a  public  crossing  where  the  cow 
was  run  over  and  killed, —  it  was  held  that  the  court  ought  to  have 
directed  a  verdict  for  the  defendant,  because  there  was  no  evi- 


caasation  is  the  remote  or  proximate 
cause  of  such  injury,  is  a  question  of 
law  for  the  court."  Henry  v.  St.  X/Ouls 
&c.  R.  Co.,  76  Mo.  288,  293.  In  such 
cases  the  court  will  decide  the  ques- 
tion as  matter  of  law,  either  upon  de- 
murrer to  a  petition,  declaration  or 
complaint  (Bank  of  Commerce  v. 
Ginocchio,  27  Mo.  App.  661),  or  upon 
clear  and  undisputed  evidence  pre- 
sented at  the  trial.  It  is  a  rule  in 
Pennsylvania  that,  where,  in  actions 
for  damages  for  negligence,  there  is 
any  dispute  about  the  facts,  the  ques- 
tion of  remote  or  proximate  cause  is 
for  the  jury.  But  where  the  facts  are 
not  disputed,  the  court  should  deter- 
mine the  question  as  a  matter  of  law. 
West  Mahanoy  Tp.  t.  Watson,  112 
Pa.  St.  574;  8.  c.  8  Aj;!.  Rep.  866,  per 
Paxson,  J.;  West  Mahanoy  Tp.  t>. 
Watson,  9  Atl.  Rep.  430,  433. 

1  Holman  v.  Chicago  &c.  R.  Co.  62 
Mo.  562;  post,  §  1720. 

2  See  2  Thomp.  Neg.,p.  1227  et  seq. 
Illustrations  of  this  principle  will  be 


found  in  Kearney  v.  London  &c.  R.  Co., 
L.  R.  5  Q.  B.  411  and  L.  R.  6  Q.  B.  759; 
8.  c.  2  Thomp.  Neg.  1220;  Byrne  t;. 
Boadle,  2  llurU  &  Colt,  722;  «.  c.  Sa 
L.  J.  (Exch.)  13;  9  L.  T.  (n.  8.)  450; 
12  Week.  Rep.  279;  BriggS  v.  Oliver^ 
4  Hurl.  &  Colt.  403;  8.  c.  35  L.  J. 
(Excli.)  163;  14L.  T.  (N.  8.)  412;  14 
Week.  Rep.  658 ;  Mullen  v.  St.  John, 
57  N.  Y.  567;  Vincett  v.  Cook,  4 
Hun  (N.  Y.),  318;  Lyons  v.  Rosenthal,. 
11  Hun  (N.  Y.),  46;  Warren  t,  Kauf- 
man, 2  Phila.  (Pa.)  259;  Hays  «. 
Gallagher,  72  Pa.  St.  136;  Thomas  9. 
Western  Union  Tel.  Co.,  100  Mass. 
156;  Buesching  v.  St.  Louis  Gas  Light 
Co.,  73  Mo.  219,  reversing  ».  c.  6  Mo. 
App.  85;  6  Cent.  L.  J.  458.  Compare 
Scott  v.  London  &c.  Dock  Co.,  10  Jur. 
(n.  s.)  1108;  Higgs  V.  Maynard,  \2 
Jur.  (n.  s.)  705;  «.  c.  1  Harr.  &.  Ruth. 
581;  14  Week.  Rep.  610;  14  L.  T.  (n, 
s.)  832;  Lane  v.  Salter,  4  Hob.  (N. 
Y.)  239;  Worster  v.  Forty-second  St. 
R.  Co.,  60  N.  Y.  203. 
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dence  oonnecting  the  negligence  of  the  defendant  with  the  fact  of 
the  accident.^  On  the  other  hand,  where  a  corporation  had  left 
an  unguarded  stairway  leading  to  a  cellar  way  of  his  building,  in 
the  sidewalk  of  a  public  street  in  a  populous  city,  and  the  plaintiff's 
husband  was  found  dead  in  the  excavation  with  its  neck  broken, 
it  was  held  that  there  was  evidence  of  negligence  to  go  to  the  jury. 

§  1679.  Whether  the  Plaintiff  or  the  Person  Injured  was 
Guilty  of  Contributory  Negligence  :  In  General.  —  It  is  a  gen- 
eral rule  of  law,  except  in  cases  in  the  admiralty  courts  relating 
to  the  collision  of  vessels,  that,  in  an  action  for  damages  for  neg- 
ligence, if  it  appear  that  the  negligence,  that  is,  the  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff  or  the  party  killed  or  injured, 
contributed  in  any  degree  to  produce  the  catastrophe,  the  plaint- 
iff cannot  recover;^  and  that,  except  in  one  or  two  jurisdictions 


^  Holman  v.  Chicago  &c.  R.  Co.,  62 
Mo.  562.  Compare  Stoueman  v.  Atlan- 
tic &c.  R.  Co.,  58  Mo.  503;  Owens  t;. 
Hannibal  &c.  R.  Co.,  58  Mo.  886. 

'  Buesching  v.  St.  Louis  Gas  Light 
Co.,  73  Mo.  219;  reversing  «.  c.  6  Mo. 
App.  85. 

<  Lord  CampbeU,  C.  J.,  In  Dowell 
V.  Gen.  Steam  Nav.  Co.,  5  £1.  &  Bi.  195; 
Witherly  v.  Regent's  Canal  Co.,  12  C. 
B.  (n.  8.)  2;  «.  e.  6  L.  T.  (N.  8.)  256; 
SFost.  &  Fin.  61 ;  Brovfnell  o.  Flagler, 
6  HIU  (N.  Y.) ,  282 ;  Robinson  v.  West- 
ern Pacific  R.  Co.,  48  Cal.  409,  421; 
Needham  v.  San  Francisco  &c.  R.  Co., 
87  Cal.  409;  Gay  r.  Winter,  84  Cal.  168; 
Flemming  v.  Western  Pacific  R.  Co.,  49 
Cal.  258;  Heame  v.  Southern  Pacific 
R.  Co.,  50  Cal.  482;  Johnson  v.  Canal 
SbC.  R.  Co.,  27  La.  Ann.  58;  Knight  v. 
Pontchartraln  R.  Co.,  28  La.  Ann.  462; 
XiUcher  o.  New  Orleans,  &c.  R.  Co., 
28  La.  Ann.  820;  Coombs  v.  Paring- 
ton,  42  Me.  882;  Mungerv.  Tona wan- 
da  &c.  R.  Co.,  4  N.  Y.  849;  Thrings  v. 
Central  ParkR.  Co.,  7  Robt.  616;  Mor- 
ris V.  Phelps,  2  Hilt.  (N.  Y.)  38; 
Collins  V.  Albany  &c.  R.  Co.,  12  Barb. 


(N.  Y.)  492;  Johnson  v.  IIud.son  River 
R.  Co.,  20  N.  Y.  73;  Wikls  p.  Hudson 
River  R.  Co.,  24  N.  Y.  430  (reversing 
-  8.  c.  83  Barb.  (N.  Y,)  503) ;  *r.  c.  29  N. 
Y.  815;  Sheffield  v.  Syracuse  &c.  R. 
Co.,  21  Barb.  (N.  Y.)  339;  Doiigan  v. 
Champlain  Transp.  Co.,  6  Laus.  (N. 
Y.)  430;  Baxter  v.  Second  Ave.  R. 
Co.,  3  Robt.  (N.  Y.)  510;  Railroad  Co. , 
V.  Norton,  24  Pa.  St.  465;  Stiles  v.* 
Geesey,  71  Pa.  St.  439;  Catawlssa  R. 
Co.  V.  Armstrong,  49  Pa.  St.  186;  HeU 
V.  Glanding,  42  Pa.  St.  493;  O'Brten  v. 
Phila.  &c.  R.  Co.,  8  Phlla..  (Pa.)  76;  * 
Willard  v.  Pinard,  44  Vt.  84 ;  Mtirphy v. 
Deane,  101  Mass.  465;  McCully  v. 
Clarke,  40  Pa.  St.  399;  Vanderplank  t;. 
Miller,  1  Mood.  &  M.  169;  VennaU  v. 
Gamer,  1  Cromp.  &  M.  21;  Lack  v. 
Seward,  4  Car.  &  P.  106;  Luxford  v. 
Large,  5  Car.  &  P.  421 ;  Woolf  v.  Beard, 
8  Car.  &  P.  373;  Kent  v.  Elstob,  8  East, 
18;  Broadwell  v.  Swigert,  7  B.  Mon. 
(Ky.)  89.  Instructions  as  to  con- 
tributory negligence,  post,  §§  1721  et 
8eq.;  1739,  1762,  1764,  1766,1791,  1792, 
1793, 1794,  1807,  1808. 
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where  the  so-called  doctrine  oi  comparaltve- negligence  prevails, 
the  law  **  has  no  scales  to  determine  in  such  cases  whose  wrong- 
doing weighed  most  in  the  compound  that  occasioned  the  mis- 
chief."^ There  is  a  difference  of  judicial  opinion  upon  the 
question  whether,  in  such  a  case,  the  burden  rests  on  the  plaint- 
iff averring  and  proving  that,  at  the  time  of  the  accident,  he,  or 
the  person  killed,  or  injured,  was  in  the  excercise  of  due  care.'*^ 


1  Railroad  Co.  v.  Norton,  24  Pa.  St. 
469;  Stllesrr  Geesey,  7l.Pa.  St.  439; 
Wilds  t).  Hudson  River  R.  Co.,  24 
N.  Y.  432;  Allen  v,  Hancock,  16  Vt. 
280;  Northern  Central  R.  Co.  v.  Gles, 
dlMd.357;  Larkin  r.  Taylor,  5  Kan. 
433,  445 ;  Northern  Central  R.  Co.  v. 
Price,  29  Md.  420. 

*  The  rule  that  the  burden  of  proof 
is  upon  the  plaintiff  to  show  the  ab- 
sence of  contributory  negligence  on 
his  part  exists  in  the  following 
States :  Massachusetts:  Lane  v.  Crom- 
ble,  12  Pick.  (Mass.)  177;  Adams  v. 
Carlisle,  21  Pick.  (Mass.)  146;  Bigelow 
V,  Rutland,  4  Cush.  (Mass.)  247;  Bos- 
worth  V.  8wansey,  10  Mete  (Mass.) 
863,  365;  Parker  v.  Adams,  12  Mete. 
.(Mass.)  416,  417;  Lucas  r.  New  Bed- 
*lord  &c.  R.  Co.,  6  Gray  (Mass.)>  64; 
Robinson  v.  Fitchburg  &c.  R.  Co.,  7 
Gray  (Mass.),  92;  Callahan  v.  Bean, 
9  Allen  (Mass.),  401;  Hickeyv.  Bos- 
*ton  &c.  Ri  Co.,  14  Allen  (Mass.), 
429,  431;  Gaynor  v.  Old  Colony  R. 
Co.,  100  Mass.  208:  Murphy  v,  Deane, 
101  Mass.  455;  Allyn  o.  Boston  &c.  R. 
Co.,  105  Mass.  77;  Lane  «.  Atlantic 
Works,  107  Mass.  104.  Maine:  Glea- 
son  V.  Bremen,  50  Me.  222,  224 ;  Buz- 
zel  V,  Lacoula  Man.  Co.,  48  Me.  113. 
See  also  Dickey  v.  Maine  Tel.  Co.,  46 
Me.  483;  Perkins  v.  Eastern  &c.  R.  Co., 
29  Me.  307:  Merrill  v,  Hampden,  26 
Me.  234;  Kennard  v.  Burton,  25  Me. 
89,  49.  lotoa:  Rusch  u.  Davenport,  6 
Iowa,  443;  Reynolds  v.  Hiudman,  82 
Iowa,  146,  148;  Plaster  v.  Illiuols  &c. 


R.  Co.,  85  Iowa,  449;  Carlin  v.  Chica- 
go &c.  R.  Co.,  87  Iowa,  316;  Muldow- 
ney  o.  Illinois  &c.  R.Co.,  39  Iowa,  615; 
s.  c.  36  Iowa,  4G2;  32  Iowa,  176;  Pat- 
terson V,  Burlington  &c.  R.  (^o.,  88 
Iowa,  279;  Way  v.  Illinois  &c.  R.  Co. 
40  Iowa,  31 1 .  Illinois :  Aorora  Branch, 
R.  Co.  V.  Grimes,  13  111.  585;  Dyer  v. 
Talcott,  16  111.  300;  Galena  &c.  R.Co. 
0.  Fay,  16  111.  558;  Chicago  v.  Major, 
18  111.319;  Galena  &c.  R.  Co.  o.  Ja- 
cobs, 20  lU.  478;  Chicago  &c.  R.  Co. 
V.  Hazzard,  26  lU.  873;  Chicago  &c.  R. 
Co.  V.Gregory,  58*111.  272;  Kepperly 
«.  Ramsden,  83  111.  354.  Connecticut: 
Beers  v.  Housa tonic  R.  Co.,  19  Conn. 
566;  Park  v.  O'Brien,  23  Conn.  889; 
Fox  V.  Glastonbury,  29  Conn.  204. 
Mississippi:  Vicksburg  v.  Henne8y,54 
Miss.  391.  Michigan:  Detroit  &c.  R. 
Co.  V,  Van  Steinburg,  17  Mich.  99, 119. 
Indiana:  Hathaway  t;.  Toledo  &c.  B. 
Co.,  46  Ind.  25,  30;  Kvansville  &c.  R. 
Co.  V.  Dexter,  24  Ind.  411;  Evansyille 
&c.  R.  Co.  V.  Hiatt,  17  Ind.  102,  105. 
See  also  Mt.  Vernon  t;.  Dusouchett,  2 
Ind.  586 ;  Wabash  &c.  Canal  t7.  Mayer, 
10  Ind.  400;  Indianapolis  &c  R.  Co. 
V.  Keely's  Administrator,  23  Ind.  133; 
Toledo  &c.  R.  Co.  v.  Bevin,  26  Ind.  448; 
Jeffersonville  R.  Co.  t;.  Hendricks,  26 
Ind.  228 ;  Pittsburgh  &c.  R.  Co.  v.  Vin- 
ning's  Administrator,  27  Ind.  518; 
Michigan  &c.  R.  Co.  v.  Lantz,  29  Ind. 
528;  Jackson  v.  Indianapolis  &c.  R. 
Co.,  47  lud.  454;  Riest  «.  Goshen,  42 
Ind.  339.  The  co'Urarj^  ruley  that  con- 
tributory negligence  is  matter  of  de^ 
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§  1680.  Where  an  Unavoidable  Inference  of  Contributory 
Kegligrence  arises  out  of  the  Plaintiff's  own  Evidence.  —  It  is 

apprehended  that,  under  either  rule,  where  an  unavoidable  infer- 


fense,  in  respect  of  which  the  burden 
of  proof  rests  on  the  defendant,  is  the 
rule  in  the  following  States :  Pennsyl- 
vania: Beatty  v.  Gllmore,  16  Pa.  St. 
463;  Erie  v  Schwingle,  22  Pa.  St.  884; 
Pennsylvania  Canal  Co.  v.  Bentley,  66 
Pa.  St.  80;  Bush  v.  Johnston,  23  Pa. 
St.  209;  Hays  v.  Gallager,  72  Pa.  St. 
136  (explaining  Waters  v.  Wing,'  69 
Pa.  St.  211) ;  Allen  v.  Willard,  67  Pa. 
St.  374;    Malloryv.  Griffey,  86  Pa.  St. 
275;  Weiss  v.  Pennsylvania  R.  Co.,  79 
Pa.  St.    887;  Pennsylvania  R.    Co.  v, 
Weber,   76  Pa.  St.   157;  8.  c.  72  Pa. 
St.  27.    See  Pennsylvania  R.  Co.   v. 
McTighe,  4C  Pa.  St.   816.    Missouri: 
Thompson  v.  North    Missouri  K.  Co., 
61  Mo.  190;  Hiclts  tJ.    Pacific  R.  R., 
65  Mo.  84;  «.  c.  64  Mo.  430;  Schner- 
man  v,  Missouri  R.  Co.,  8  Mo.  App. 
666.     Wiscoiiifin:  Prideaux  v.  Mineral 
Point,    43    Wis.    613,    624;     Hoyt  v. 
Hudson,  41  Wis.  106;    Achtenhagen 
V,  Watertown,   18  Wis.    831;    Potter 
9.  Chicago  &c.   R.  Co.,   22  Wis.  616; 
a.   c,    21    Wis.   872;    Milwaulcee    &c. 
R.  Co.  V.  Hunter^   11  Wis.  160.    The 
above   cases    overrule   the   contrary 
doctrine,  held  in  Dressier  9.  Davis, 
7  Wis.  627;  and  Chamberlin  v.  Mil- 
waukee &c.  R.  Co.,  7  Wis.  426,  431. 
Kentucky:    Paducah    &c.    R.    Co.    v. 
Hoehl,    12   Bush   (Ky.),   41;   Louis- 
ville &c.  Canal  Co.  v.  Murphy,  9  Bush 
(Ky.),622.    Maryland:  Freeh  v.  Phila. 
&c.  R.  Co.  89  Md.  674.    See  Ini\in  v. 
Sprigg,  6  GiU  (Md.),  200,  206;  Balti- 
more V.  Marriott,  9  Md.  160.    Kansas: 
Kansas  &c.  R.  Co.  o.  Pointer,  14  Kan. 
87;  «.  c  9  Kan.  620.    Alabama:  Smoot 
V.  Wetumpka,  24  Ala.  112.     Minnesota: 
llocum  V.  Wutherick.   22  Miuu.  152. 
Jitw  Jersey:  Mew  Jersey  £x press  Lo* 


V.  Nichols,  32  N.  J.  L.  166;  a.   c.  83  N. 
J.  L.  434 ;  Durant  v.  Palmer,  29  N.  J.  L 
644;  Moore  v.  Central  R.  Co.,  24  N.J. 
L  268.     California:  Gay  v.  Winter,  84 
Cal.    163,  164;  Robinson  v.    Western 
Pacific  R.   Co.,  48  Cal.  409,  426;  Mc- 
Quilkent;.  Cfsntral  Pacific  R.  Co.,  60 
Cal.  7.    InNeio  York  the  rule  seems 
not   to    be    settled:  Warner  v.  New 
York   &c.    R.  Co.,  44  N.    Y.  466  (re- 
versing s,  C.46  Barb.  (N.  Y.)  299;  Be- 
siegel  V,  New  York  &c.  R.  Co.,  14  Abb. 
Pr.  (X.  s.)  29;  Curren  v,  Warren  &c. 
Man.  Co.,  86  N.  Y.  163;    Suydam  v. 
Grand    Street  &c.   R.  Co.,    41   Barb. 
(N.  Y.)  376;  De  Beuedetti  v.  Mauchin, 
1  UUt.  (N.  Y.)  213;  Burke  v.  Broad- 
way &c.  R.  Co.j  84  How.  Pr.  (N.  Y.) 
289;  Holbrook  v.  Utica  &c.  R.  Co.,  12 
N.  Y.  236;  «.  c.  16  Barb.  (N.  Y.)  113; 
Spencer  v.  Utica  &c.  R.  Co.,  6  Barb. 
(N.  Y.)  837;  Ryan  v,  Hudson  &c.  R« 
Co.,   1  Jones  &  Sp.  (N.  Y.)  187 ;  GU- 
lespie  V.  Newburg,  64  N.  Y.  4G8,  471. 
But  see  Jolinson  v,  Hudson  River  R. 
Co.,  20  N.  Y.  66;  s.  c.  6  Duer  (N.  Y.), 
638;  6  Duer  (N.  Y.),21;  Robinson  o. 
New  York  &c.  R.Co.,  (>5  Barb.  (N.  Y.) 
146;  Hackford  v.  New  York  &c.  R.  Co., 
6  Lans.  (N.  Y.)  881;  s,  c.  43  How.  Pr. 
(N.   Y.)  222;   Squire  v.  Central  Park 
&c.  R.  Co.,  4  Jones  &  Sp.  (N.  Y.)  436; 
and  Button  v.  Hudson  River  R.  Co., 
18  N.  Y.  248.    So  in    Vermont^  OfUo, 
Louisianay  and  Ttxaa:  Lester  v.  Pitts- 
ford,  7  Vt.  168 ;  Barber  v.  Essex,  27 
Yt.  62;  Hyde  v.  Jamaica,  27  Yt.  443; 
Hill  V.  New  Haven,  37  Yt.  601;  Walker 
V.   Westileld,  39    Yt.  246;    Moore  v. 
Shreveport,  3  La.  Ann.  646;  Walker  v, 
Herron,  22  Texas  65,  01 ;  Little  Miami 
R.  Co.  V,  Stevens,  20  Ohio,  416,  417. 
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enceof  contributory  negligence  arises  out  of  the  plaintiff's  own 
evidence,  or  out  of  other  evidence  which  stands  undisputed  in  the 
case,  the  plaintiff  must  be  either  nonsuited,  a  demurrer  to  the 
evidence  sustained,  or  a  peremptory  instruction  given  to  find  for 
the  defendant,  according  to  the  form  of  practice  in  the  particular 
jurisdiction.^  In  Missouri,  where,  as  above  seen,  contributory^ 
negligence  is  ordinarily  regarded  as  a  matter  of  extrinsic  defense, 
to  be  pleaded  and  proved  by  the  defendant,  the  rule  under  this 
head  has  been  stated  thus :  **That  it  is  not  incumbent  on  the 
plaintiff  in  the  first  instance  to  show  that  he  was  free  from  neg- 
ligence, or  in  the  exercise  of  ordinary  care  at  the  time  of  receiv- 
ing the  injury  complained  of,  but  that  the  concurring  negligence* 
of  the  plaintiff  is  a  matter  of  defense,  and  the  burden  of  show- 
ing it  is  therefore  upon  the  defendant.  If,  however,  it  appears^ 
without  any  conflict  of  evidence,  from  the  plaintiff* s  own  case,, 
or  from  the  cross-examination  of  his  witnesses,  that  he  was- 
guilty  of  negligence  approximately  contributing  to  produce  the 
injury,  it  would  be  the  duty  of  the  court  to  take  the  case  from 
the  jury,  by  declaring,  as  a  matter  of  law,  that  the  plaintiff  can- 
not recover."* 

§  1681.  Where  the  Evidence  leaves  the  Facts  or  Inferences- 
In  Doubt.  —  The  grounds  on  which  courts  proceed  in  deter- 
mining whether  the  question  of  the  contributory  negligence  of" 
the  plaintiff  or  person  injured  is  to  be  decided  by  the  judge  or 
by  the  jury,  is   substantially  the  same  as  those  on  which  they^ 


1  Davis  V.  Detroit  &c.  R.  Co.,  20 
Mich.  106,  120;  Flemmlng  v.  West- 
em  Pacific  R.  Co.,  49  Cal.  253; 
McQuilken  v.  Central  Pacific  R. 
Co.,  60  Cal.  7;  Donaldson  v,^  Mil- 
waukee &c.  R.  Co.,  21  Minn.  293; 
Brown  v,  Milwaukee  &c.  R.  Co., 
22  Minn.  165;  Callahan  v,  Warne,  40 
Mo.  131;  Norton  v.  Ittner,  66  Mo.  351; 
New  Jersey  Express  Co.  v.  Nichols,  82 
N.  J.  L.  1G6;  8,  c.  affirmed  83  N.  J. 
L,  434;  Owen  v.  Hudson  River  R.  Co., 
85  N.  Y.  516;  Curran  v,  Warren  Man. 


Co.,  36  N.  Y.  153;  Mackey  v.  New  York 
&c.  R.  Co.,  27  Barb.  (N.  Y.)  628;  Jalie 
V.  Cardinal,  35  Wis.  118,  129;  Seigelv. 
Eisou,  41  Cal.  109;  Park  v.  O'Brien^. 
23  Conn.  839;  Kansas  Pacific  R.  Co. 
V.  Brady,  17  Kan.  380;  Brown  v.  Euro- 
pean &c.  R.  Co.,  68  Me.  384. 

^  Buesching  v.  St.  Louis  Gas  Light 
Co.,  73  Mo.  219,  229;  Zimmerman  v. 
Hannibal  &c.  R.  Co.,  71  Mo.  476,  491;: 
Stephens  v.  City  of  Macon,  83  Mo» 
345,  355.  See  also  Milbum  v.  Kansas- 
City  &c.  R.  Co.,  86  Mo.  104. 
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proceed  in  determining  whether  the  question  of  the  negligence  of 
the  defendant  is  to  be  decided  by  the  judge  or  the  jury.  It  is 
said  thaty  if  the  plaintiff's  evidence  leaves  the  facts  in  doubt  Or 
only  tends  to  prove  them,  the  evidence  of  contributory  negli- 
gence on  both  sides  should  go  to  the  jury.*  Again,. it  is  said 
that  usually  the  question  of  contributory  negligence  is  a  ques- 
tion of  fact,  to  be  left  to  a  jury  under  suitable  instructions.* 
But  there  are  many  cases  where  the  facts  are  undoubted  and  un- 
equivocal, and  where  the  inference  of  carelessness  arising  there- 
upon is  one  which  all  fair-minded  persons  would  draw ;  in  all 
which  cases  the  court  may  decide  it  as  a  question  of  law.^  It 
has  been  further  reasoned  that  contributory  negligence  is  to  be 
decided  by  the  court  as  a  question  of  law,  when  the  facts  are 
clearly  settled,  and  the  course  which  common  prudence  dictates 
can  be  readily  discerned;  but  when  the  facts  are  doubtful,  or 
when  they  are  such  that  it  is  doubtful  whether  the  act  imputed 
to  the  plaintiff  as  negligence  was  such  as  a  person  of  ordinary 
prudence  would  have  performed,  it  is  to  be  submitted  to  the 
jury,  under  instructions  from  the  court.  If  it  is  a  question  to  be 
decided,  upon  admitted  facts,  whether  a  man  of  common  pru- 
dence would  have  acted  as  the  plaintiff  did,  and  the  common 
knowledge  and  experience  of  men  do  not  require  the  court  ta 
determine  whether  the  plaintiff's  conduct  was  negligence,  the 
question  of  contributory  negligence  is  to  be  submitted  to  the  jury 
under  proper  instructions.*  Thus,  where  a  person,  driving  reck- 
lessly at  nightfall,  rode  his  horse  against  a  pole  put  up  in  a  street 
to  obstruct  the  passage ;  *  where  a  person  attempted  to  cross  a 
bridge  across  which  a  plank  a  foot  in  height  had  been  fastened 
to  indicate  that  the  bridge  was  impassable ;  ®  where  a  person  at- 
tempted to  pass  over  a  causeway  which  was  overflowed  with 

>  Flideaux   v.    Mineral    Point,    43     636;    Fox  v.   Glastoftbary,  29   Conn. 
Wis.  618;  Hoyt  v.  Hudson,  41   Wis.      205. 

105.  *  Femandes  v,  Sacramento  &c.  R. 

*  Beers  v,  Housatonic  R.  Co.,  19  Co.,  62  Cal.  45. 
Conn.  670;  Smith  v.  Union  R.  Co.,  61  *  Butterfleld  v.  Forrester,  11  East, 

Ho.  591.  60;  s.  c,  2  Thomp.  Neg.  1104. 

>  Butterfleld  V.  Forrester,  11  East,  <  CorneUus   v,  Appleton,  22  Wis* 
60;    ComeUus  v.  Appleton,  22  Wis.  635. 
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water  ;^ — in  these  and  many  like  cases,  contributory  negligence 
has  been  declared  as  matter  of  law. 

§  1682.  Where  the  Presumption  of  OoBtribatory  Negligrenoe 
Arises  upon  Uncontradicted  Testimony.  —  The  rule  of  the  fore- 
going  cases  rests  upon  the  clearest  principles ;  but  there  is  more 
difficulty  in  upholding  the  rule  which  has  been  declared  in  one 
State,  that  it  is  the  duty  of  the  court  to  direct  a  verdict  for  the 
defendant,  where  the  inference  of  coniributory  negligence  neces- 
sarily arises  upon  uncontradicted  testimony  in  the  case ;  ^  since 
testimony  may  be  uncontradicted,  and  yet  the  jury  may  be  at* 
at  liberty  to  discredit  it.  The  general  rule  is  that  the  credibility 
of  witnesses  ^s  for  the  jury.  The  question  how  far  jurors  are  to 
be  indulged  in  disbelieving  testimony  which  is  apparently  credi- 
ble and  not  surrounded  with  circumstances. of  suspicion,  may  be 
a  difficult  one ;  but  it  is  believed  that  the  sound  rule  is  that, 
where  the  inference  of  contributory  negligence  necessarily  arises 
upon  such  testimony,  the  court  ought  not  to  submit  the  case  to 
the  jury,  because  it  would  be  bound  to  grant  a  new  trial  if  they 
should  find  in  disregard  of  the  testimony.' 

§  1683.  Where,  notwithstanding  the  Contributory  Xegli- 
^ence  of  the  Plaintiff,  the  Defendant  mis^ht  have  avoided  the 
Injury  by  the  Exercise  of  Reasonable  Care.  — It  does  not  fol- 
low in  all  cases,  even  though  an  unavoidable  inference  of  con- 
tributory negligence  arises  out  of  the  plaintiff's  evidence,  that 
the  case  is  not  to  be  submitted  to  the  jury ;  since  there  is  another 
rule,  invented  by  the  courts  to  mitigate  the  severe  injustice  of 
the  earlier  doctrine  of  contributory  negligence,  which  is  this: 
That,  notwithstanding  the  plaintiff  may  have  been  negligent  in 
exposing  himself  or  his  property  to  the  injury  which  happened, 
yet  if  the  defendant  or  his  servants  saw  the  exposed  situation  of 
the  person  injured,  or  of  the  thing  which  received  the  injury,  or 
(as  some  courts  extend  the  rule)  might,  by  the  exercise  of  ordi- 

1  Fox    r.    Glastonbury,    29    Conn.      Mo.  267,  275;  Fletcher  v.  Atlantic  Ac. 
205.  R.  Co.,  64  Mo.  484,  488. 

>  Maher  v.  Atlantic  &c.  K.  Co.,  64  <  Ante^  §  1668. 
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nary  care^  have  seen  it,  in  time  to  have  prevented  the  injury,'  by 
the  exercise  of  the  like  care,  but  nevertheless  proceeded  negli- 
gently forward  and  inflicted  the  injury,  —  the  plaintiff  will  not  be 
precluded  from  a  recovery,  but  the  question  must  go  to  the  jury ;^ 

§  1684.  Whether  Neglis^ence  to  attempt  to  Alight  from  a 
Moving  Train.  — Whether  it  is  negligence  in  a  passenger  to  at- 
tempt to  alight  from  a  railway  train  while  in  motion  is  a  question 
of  fact  for  the  jury.^  For  stronger  reasons,  it  is  a  question  for 
the  jury  whether  a  person  is  guilty  of  negligence  in  attempting 
to  alight  from  a  street  railway  car  while  in  motion ;  and  where 
this  is  the  only  negligence  which  appears,  it  is  error  to  direct  a 
verdict  for  the  defendant.^  This  doctrine  has  been  modified  in 
Missouri,  so  as  to  hold  that,  if  the  party  leaps  from  a  train  in 
rapid  motion  to  avoid  being  carried  beyond  the  stopping  place, 
this  is  negligence.^ 

§  1685.  Passenger  Guilty  of  known  Violation  of  Rules. — 

It  has  been  held  that,  where  the  injury  arises  from  a  known  vio- 
lation of  the  rules  of  the  carrier  by  the  passenger,  the  question 
is  for  the  court  and  there  can  be  no  recovery.  * 


^  Dayies  v.  Mann,  10  Mees.  ft  W. 
M6;  «.  c.  6  Jar.  954;  12  L.  J.  (Ezch.) 
10;  2  Thomp.  Neg.  1105;  Ostertag  v. 
Pacific  B.  Co.,  64  Mo.  421;  Radley  v, 
London  &c.  R.  Co.,  L.  R.  9  Exch.  71; 
J.  c  43  L.  J.  (Exch.)  73;  1  App.  Cas. 
754  (reversing  L.  R.  10  Exch.  100;  44 
L,  J.  Exch.  73;  83  L.  T.  (n.  s.)  209) ;  2 
Thomp.  Neg.  1108  Tuff  v,  Warman, 
5  C.  B.  (n.  8.)  573;  Northern  Central 
R.  Co.  V.  Gels,  81  Md.  357;  Northern 
Centra)  R.  Co.  v.  Price,  29  Md.  420; 
Hassa  v.  Jonger,  15  Wis.  598;  Scott  v, 
Dabltn  &c.  R.  Co.,  11  Ir.  Rep.  C.  L. 
(N.  8.)  377;  Donaldson  v.  Mississippi 
&C.  R.  Co.,  18  la.  280,  288;  Cummins 
«.  Presley,  4  Harr.  (Del  )  315.  Contra^ 
Pittsburgh  V.  Greer,  22  Pa.  St.  54;  At- 
linlic  &c.  R.  Co.'v,  Ayres,  63  Ga.  12; 
Western  R.  Co.  v.  Johnson,  38  Ga.  409; 


Whirley  v.  Whiteman,  1  Head  (Tenn.), 
610;  Nashville  &c.  R.  Co.  r.  Carroll,  6 
Heisk.  (Tenn.)  367;  StUes  v.  Geesey, 

71  Pa.  St.  439. 

*  Waller  v.  Hannibal  &c.  R.  Co.,  83 
Mo.  COS;  Doss  v.  Mo.  &c.  R.  Co.,  59 
Mo.  27,  87;  Loyd  v,  Hannibal  &c.  R. 
Co.,  58  Mo.  509.  For  an  Instruction 
on  this  subject,  see  post^  §  1794. 

»  Wyattw.Citizen8R.Co.,55Mo.485. 

*  Nelson  v,  Atlantic  &c.  R.  Co.,  68 
Mo.  593;  Price  v.  St.  Louis  &c.  R.  Co., 

72  Mo.  414,  418.  Compare  R.  R.  Co. 
17.  Aspell,  23  Pa.  St.  147;  Abel  v.  HI. 
Cent.  R.  R.,  59  HI.  131;  Chicago  &c. 
R.  Co.  V,  Randolph,  53  HI.  510;  Gavet 
V,  R.  Co.,  16  Gray  (Mass.),  501;  Filer 
V.  New  York  Cent.  R.  Co.,  49  N.  Y.  47. 

*  Bait.  etc.  R.  Co.  v,  Wilkinson,  30 
Md.  224,  232;  post,  §  1791. 
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§  1686.  Traveler  faiiiiigr  to  look  and  listen  on  approachlngr 
Ralliivay  Crossing:.  — Amass  of  cases  may  be  cited  to  the  effect 
that  a  traveler  who  approaches  a  railway  crossing  and  advances 
upon  the  track  without  looking  or  listening  for  an  approaching 
train,  is  guilty  of  contrihutory  negligence  as  a  matter  of  law ^  and 
cannot  recover  damages  from  the  railway  company  if  he  is  hurt 
by  a  collision  with  the  train.*  But  even  this  principle  is  not  uni- 
versally adhered  to.  In  Illinois  it  is  said  that "  it  is  always  a  ques- 
Hon  of  fact  J  for  the  jury  to  determine  from  the  evidence,  whether 
the  person  injured  has  exercised  proper  care  and  caution  in  cross- 
'inga  railroad  track,  and  not  a  question  of  law.  It  was  the  prov- 
ince of  the  jury  to  determine  whether  the  plaintiff  was  guilty  of 
negligence."^  In  the  same  jurisdiction  it  is  further  said:  **It 
is  undoubtedly  the  duty  of  a  person  approaching  a  place  of 
danger  to. do  so  cautiously,  and  with  due  and  proper  care  for  his 
safety,  and  the  law  requires  that  he  should  exercise  such  care  as 
ordinarily  prudent  and  cautious  men  would  observe  under  the 
circumstances  surrounding  him.^  But  the  degree  of  care  he  is 
required  to  exercise  cannot  be  formulated  as  a  rule  of  conduct; 
for  it  is  manifest  that  the  conduct  of  ordinarily  cautious  and 


1  Chicago  &c.  R.  Co.  v.  DamereU, 
81  in.  460;  8,  c.  3  Cent.  L.  J.  7G8; 
Rockford  &c.  R.  Co.  v.  Byam,  80  lU. 
528;  BeUefontaiud  &c.  R.  Co.  v.  Hun- 
ter, 33  Ind.  335;  Allyn  v.  Boston  &c. 
R.  Co.,  105  Mass.  77;  Morse «.  Erie  &c. 
R.  Co.,  65  Barb.  (N.  Y.)  490;  Haring  v. 
New  York  &c.  R.  Co.,  13  Barb.  (N.  Y.) 
9;  MitcheU  v.  Nev>' York  &c.  R.  Co.,  2 
Hun  (N.  Y.),  535;  8.  c.  5  N.  Y.  S.  C.  (T. 
&  C.)  1 ;  Benton  v.  Central  R.  R.,  42 
Iowa,  192;  New  Orleans  &c.  R.  Co.  r. 
Mitchell,  52  Miss.  808;  Gorton  v.  Erie 
&c.  R.  Co.,  45  N.  Y.  6G0;  Reynolds  v. 
New  York  &c.  R.Co.,  58  N.  Y.  248;  «.  c. 
2  N.  Y.  S.  C.  (T.  &  C.)  644;  Cleveland 
&c.  R.  Co.  V.  Elliot,  28  Ohio  St,  340; 
Railroad  Co.  v,  Houston,  95  U.  S.  697; 
s.  c.  6  Cent.  L.  J.  132;  Lake  Shore  &.c. 
R.  Co.  V.  Sunderland,  2  Bradw.  (Ill ), 
.307;  Fletcher  v,  Atlantic  Ac.  R.   Co., 


64  Mo.  484;  Leduke  v.  St.  Louis  &c. 
R.  Co.,  4  Mo.  App.  485;  Den  Blaker^s 
Executrix  v.  New  Jersey  &c.  R.  Co., 
7  Reporter,  626;  Cordell  v.  New  York 
&c.  R.  Co.jr  19  Alb.  L.  J.  134;  North 
Pennsylvania  R.  Co.  v.  Heileman,  49 
Pa.  St.  60;  Lake  Shore  &c.  R.  Co.  v. 
Miller,  25  Mich.  274.  Case  where 
there  was  evidence  sufficient  to  take 
the  question  to  the  jury,  where  the  ac- 
tion was  against  a  railway  company 
to  recover  damages  for  an  injury  re- 
ceived at  a  road  crossing:  Byrne  o. 
NewYork&c.  R.Co.  (N.Y.),10North- 
east.  Rep.  539;  affirming  «.  c.  36 
Hun  (N.  Y.),  647;  «.  c.  on  former  ap- 
peal, 83  N.  Y.  620;  po8t^  §  1800  et  seq, 
*  Pennsylvania  R.  Co.  v,  Frana,  112 
HI.  405;  Chicago  &c.  R.  Co.  v.  Hutch- 
inson (111.),  11  N.  East.  Rep.  855. 
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pradent  men  would  vary  as  the  circumstances  presented  might 
be  varied."*  And  it  is  to  be  borne  in  mind  that  such  ^  case 
is  an  apt  one  for  the  operation  of  the  principle  already  stated,^ 
that,  although  the  traveler  may  negligently  expose  himself  in 
such  a  situation 9  yet  if  the  servants  of  the  railway  company 
in  charge  of  the  train  either  saw,  or  might,  by  the  exercise  of 
reasonable  care,  have  seen  him  in  his  exposed  situation, — 
he  will  not  be  precluded  by  his  contributory  negligence  from 
recovering  damages,  but  there  will  be  a  case  to  go  to  the  jury.    ' 

§  1687.  In  the  Case  of  Injuries  to  Children.  —  (a.)  General 
Observations.  — A  doctrine  formerly  obtained  in  some  courts  of 
this  country  called  imputed  negligence^  under  the  operation  of 
which,  if  a  child,  of  such  tender  age  as  not  to  be  capable  of 
caring  for  its  own  safety,  was  negligently  exposed  to  danger  by 
its  parent  or  guardian  and  injured,  the  negligence  of  the  parent 
or  guardian  would  be  imputed  to  the  child,  and  the  child  could 
not  recover  damages  for  the  injury.*  This  rule,  though  approved 
at  one  time  in  several  American  jurisdictions,^  has  been  denied  in 
others,^  and  seems  fast  going  by  the  board.  Notwithstanding 
this  rule,  if  it  can  be  shown  that  the  child,  at  the  time  of  the 
injury,  was  suijuris^  capable  of  caring  for  its  own  safety,  the 
parents  are  justified  in  allowing  it  a  certain  degree  of  freedom  of 
action,  and  it  is  then  incumbent  upon  it  to  exercise  care  for  its 
own  protection,  but  only  such  care  as  can  reasonably  be  ex- 
pected of  a  child  of  its  maturity  and  capacity.*    In  view  of  this 


^  Chicago  &c.  K.  Co.  v,  Hutchinson, 
tmpra. 

*  Ante,  §  1683. 

'  A  type  of  the  cases  thus  holding 
Is  Hartfield  v.  Roper,  21  Wend.  (N. 
Y.)  615;  8.  c.  2  Thomp.  Neg.  1121; 
Mangam  v,  Brooklyn  R.  Co.,  38  N.  Y. 
455,  459;  Waite  v.  Northeastern  R. 
Co.,  £1.  Bl.  &  El.  719  («.  e.  affirmed  in 
Exchequer  Chamber,  £1.  Bl.  &  El. 
728). 

*  2  Thomp.  Neg.  1184,  §  83,  and 
cases  cited. 


'  Id.  1185,  et  seq;  posty^  1728. 

*  Lynch  v.  Nurdin,  1  Q.  B.  29 ;  s.  c 
4  Per.  &.  Dav.  672;  2  Thomp.  Neg. 
1140;  Railroad  Co.  v.  Gladmon,  15 
Wall.  (U.  S.)  401;.  Railroad  Co.  v. 
Stout,  17  WaU.  (U.  S.)  657;  Baltimore 
&c.  R.  Co.  V.  Fryer,  30  Md.  47;  State  ». 
Baltimore  &c  R.  Co.,  24  Md.  84;  Balti- 
more &c.  R.  Co.  V.  McDonnell,  43  Md. 
534;  McMahon  t?.  Northern  Gent.  R. 
Co.,  39  Md.  438;  East  Saginaw  CityR. 
Co.  r.  Bohn,  27  Mich.  503,  514;  Robin- 
son V.  Cone,  22  Vt.  213 ;  2  Thomp.  Neg., 
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rule  two  questions  arise:  1.  At  what  age  or  period  of  a  child's 
development  shall  it  be  held  sui  juris  for  the  purpose  of  the 
decision  of  cases  of  this  kind?  2.  Whether  this  is  a  question  of 
law  or  of  fact.  ^A'he^e  the  age  of  the  child  admits  of  no  doubt 
as  to  its  capacity  to  avoid  danger,  the  court  will  decide  this 
question  as  a  matter  of  law.  Thus,  it  has  been  hold,  as  a 
matter  of  law,  that  a  child  three  years  and  seven  months 
old  is  not  sui  jwia;  ^  and  likewise  in  the  case  of  children  of  the 
^ge  of  two  years,'-*  one  year  and  five  months,^  two  years  and  four 
months,*  two  years  and   nine   months,*  three  years,*  under  fivO' 


p.  1129;  Birge  p.  Gardiner,  19  Conn. 
607;  Bronson  v,  Southbury,  87  Conn. 
199;  Ranch  r.  Lloyd,  31  Pa.  St.  858; 
Smith  r.  O'Connor,  48  Pa.  St.  218 ;  Penn- 
sylvania R.  Co.  V,  Kelly,  31  Pa.  St.  372; 
Oakland  R.  Co.  r.  Fielding,  48  Pa.  St. 
320 ;  Mowrey  r.  Central  Park  R.  Co.,  61 
N.  Y.  CG7 ;  Costello  v.  Syracuse  &c.  R. 
Co.,  65  Barb.  (N.  Y.)  92;  Pendrill  v. 
Second  Ave.  R.  Co.,  2  Jones  &  Sp.  (N. 
Y.  Sup.)  481;  Mangam  t?.  Brooklyn  R. 
Co;,  38  N.  Y.  4(51;  Thurber  v.  Harlem 
&c.  R.  Co.,  60  N.  Y.  826;  O'Mara  v. 
Hudson  &c.  R.  Co.,  38  N.  Y.  445;  Sher- 
idan V,  Brooklyn  &c.  R.  Co.,  36  N.  Y. 
39;  Fallon  v.  Central  Park  R.  Co.,  64 
N.  Y.  13;  Casey  r.  New  York  &c.  R.  Co., 
6  Abb.  N.  C.  (N.  Y.)  104;  Reynolds  ». 
New  York  &c.  R.  Co.,  68  N.  Y.  248; 
McGovern  ».  New  York  &c.  R.  Co.,  67 
N.  Y.  417;  Maher  v.  Central  Park  R. 
Co.,  67  N.  Y.  52;  Haycroft  v.  Lake 
Shore  &c.  R.  Co.,  2  Hun  (N.  Y.),  489; 
Philadelphia  &c.  R.  Co.  r.  Spearen,  47 
Pa.  St.  300,  304;  Pittsburgh  &c.  R.  Co. 
V,  CaldweU,  74  Pa.  St.  421;  Brown  v. 
Eluropean  &c.  R;  Co.,  58  Me.  384; 
Paducah  &c.  R.  Co.  v.  Hoehl,  12  Bush 
(Ky.),  41 ;  Lawler  v,  Northampton  Gas 
Co.,  2  Allen  (Mass.),  307;  Lynch  v. 
Smith,  104  Mass.  53;  Mulligan  &.  Cur- 
tis, 100 'Mass.  512;  McMillan  v.  Bur- 
lington &c.  R.  Co.,  46  la.  231 ;  Chicago 
&c.  R.  Co.  V.  Becker,  76  111.  25;  s.  c.  84 


in.  483;  Weick  v.  Lander,  76  Dl.  98; 
Kerr  v,  Forgue,  64  111.  482;  Chicago 
&c.  R.  Co.  t7.  Murray,  71  111.  601;  Chi- 
cago &c.  R.  Co.  V.  Stumps,  69  IlL  409; 
Toledo  &c.  R.  Co.  v.  Miller,  76  111.  278; 
Bo  land  v.  Missouri  &c.  R,  Co.,  SG  Mo» 
484 ;  Kempinger  v.  St.  Louis  &c.  B. 
Co.,  3  Mo.  App.  581;  Coleman  v. 
Southeastern  R.  Co.,  4  HurL  &  Colt, 
699;  Ewen  r.  Chicago  &c.  R.  Co.,  38 
Wis.  613.  Contnif  Honegsberger  v. 
Second  Ave.  R.  Co.,  1  Keyes  (N.  Y.), 
670;  8.  c.  33  How.  Pr.  (N.  Y.)  195;  2 
Abb.  App.  Dec.  (N.  Y.)  378  (reversing 
1  Daly  (N.  Y.),  89);  Burke  r.  Broad- 
way &c.  R.  Co.,  49  Barb.  (N.  Y.)  529, 
and  Squire  v.  Central  Park  R.  Co., 
4  Jones  &  Sp.  (N.  Y.  Super.)  436,  are 
not  the  law;  post,  §  1733. 

1  Mangan  v,  Brooklyn  R.  Co.,  8S 
N.  Y.  456;  «.  c.  86  Barb.  (N.  Y.)  230, 

8  Hartfleld  v.  Roper,  21  Wend.  (N. 
Y.)  615;  Wright  v.  Maiden  &c.  R.  Co. 
4  Allen  (Mass.),  283. 

«  Krieg  v.  Wells,  1  E.  D.  Smith,  76. 

^  Callahan  V.  Bean,  9  Allen  (Mass.)^ 
401 ;  Toledo  &c.  R.  Co.  v.  Grable,  88 
lU.  441. 

*  Evansville  &c.  R.  Co.  v.  Wolf,  59 
Ind.  89;  O'Flaherty  v.  Union  R.  Co., 
46  Mo.  70. 

^  Mascheck  v.  St.  Louis  R.  Co.,  S 
Mo.  App.  600. 
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years,*  five  years,^  four  years,*  nearly  four  years,*  six  years,* 
and  it  would  seem,  in  the  case  of  a  child  seven  years  of  age.^ 
For  the  same  reason,  a  boy  nearly  eleven  years  old,  active  and 
intelligent,  has  been  pronounced  by  *  court  not  incapable  of 
taking  care  of  himself  upon  the  street;^  and  so  of  a  boy  thirteen 
years  of  age.®  In  Downs  v.  New  York  i&c.  Railroad  Company ^^ 
the  plaintiff,  an  infant  twelve  years  of  age,  traveling  with  his 
mother  upon  the  defendant's  cars,  being  unable  to  find  a  seat  in 
the  car  with  her,  by  permission;  went  into  another,  and  there  re- 
mained until  the  train  reached  a  station.  In  attempting  to  leave 
the  car  and  return  to  his  mother,  he  received  an  injury.  The 
court  held,  that  it  was  not  negligence  per  setov  the  mother  to  per- 
mit him  to"  go  from  one  car  to  another,  under  the  circumstances. 
If  there  is  any  doubt  of  the  child  being  of  the  age  and  capacity 
that  in  law  constitutes  one  nui  juris^  it  should  be  submitted  to 
the  jury,  to  say  by  their  verdict  whether  he  is  so  or  not.  Such  was 
held  to  be  the  proper  course  in  the  case  of  a  child  between  six 
and  seven  years,**  ten  years,"  eight  years,*^  nearly  seven  years,*^  six 
years,**  five  and  one-half  years,**  five  years,**  and  four  years  and 
seven  months  old.*^     Similarly,  courts  have  refused  to  declare  it 

• 

^  Ijafayette  &c.  R.  Co.  v.  Huffman,  ^  Achtenhagen    v,  Watertown,    18 

28  Ind.  289.  Wis.  321. 

«  JeflersonvUle     &c.     R.     Co.     v.  »  47  N.  Y.  83. 

Bowen,  40  Ind.  646;  «.  c.  49 'Ind.  154;  w  Honegsberger  v.  Second  Avenue 

McGarry    t?.   Loomis,  63  N.  Y.   104;  R.  Co.,  1  Keyes,  (N.  Y.)  670;  s.  c.  83 

Pittsburgh  &c.   R.  Co.  t?.  Caldwell,  74  How.    Pr.    196;     2  Abb.    App.    Dec. 

Pa.  St.  421.  378. 

»  Lehman  v.  Brooklyn,  29  Barb.  (N.  "  Lovett  v.  Salem  &c.  R.  Co.,  9  Al- 

Y.)234;  North  Pennsylvania  R.  Co.  r.  len  (Mass.),  667;  Karr  v.  Parks,  40 

Mahoney,  67  Pa.  St.  187.  Cal.  188. 

*  McLain  v.  Van  Zandt,  7  Jones  &  w  Drew  v.  Sixth  Avenue  R.  Co.,  26 

Sp.  347.  N.  Y.  49. 

«  Chicago  V.  Starr's  Administrator,  »  Qidfleld    t7.    Harlem  R.    Co.,    14 

42  m.  174 ;  Meeks  v.  Southern  Pac.  R.  N.  Y.  310;  s,  c.  3  E.  I).  Smith,  103. 

Co.,  62  Cal.  602.  "  Cosgrove    t;.    Ogden,    49   N.    Y. 

«  Pittsburgh  &c.  R.  Co.  v,  Vining's  226. 

Administrator,  27  Ind.  613.  ^  Barksdull    v.  New    Orleans  &c. 

»  McMahon  v.  New  York,  33  N.  Y.  R.  Co.,  23  La.  Ann.  180. 

642,  647.     See  also  Nagle  r.  Allegheny  >«  Karr  v.  Parks,  40  Cal.  188. 

&c.  R.  Co.    (Sup.  Ct.  Pa.  1879),  6  W.  "  Lynch  v.   Smith,   104  Mass.    63; 

N.  C.  610;  8,  c,  8  Cent.  L.  J.  307.  St.  Paul  v.  Kuby,  8  Minn.  164. 
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negligence,  as  a  matter  of  law,  to  send  out  a  child  two  years  and 
eight  months  old,  under  the  care  of  another  eight  years  of  age ;  ^ 
one  three  and  one-half  years  old  in  company  with  another  nine 
years  of  age;  ^  one  a  little  over  three  years  old  in  company  with 
another  between  nine  and  ten  ;  *  one  four  years  and  five  months 
old  in  company  with  another  of  twelve  years  and  six  months;* 
and  one  six  years  of  age  in  company  with  another  of  ten.* 
Much,.liowever,  in  the  foregoing  cases  depends  upon  the  charac- 
ter of  the  place  where  the  child  is  permitted  to  be,  —  whether  a 
busy  or  an  unfrequented  street,  or  whether  other  circumstances 
of  danger  are  ordinarily  present.*  When  the  age  of  the  child  is 
such  that  he  is  close  upon  the  dividing  line  between  that  class  of 
children  whom  the  court  will  pronounce  non  sui  juris  and  that 
which  is  relegated  to  the  decision  of  the  jury,  and  the  question 
relates  to  the  negligence  of  his  parents  in  suffering  him  to  go  at 
large  unattended,  it  is  not  surprising  to  find  testimony  that  the 
child  is  one  of  more  than  ordinary  intelligence  and  activity,^  or 
possessed  of  discretion  in  advance  of  his  years  and  size.® 

§  1688.  d.  Care  required  of  the  Custodian  of  the  Child. — 

The  care  which  the  parents  or  custodians  of  children  are  obliged 
to  take  of  them,  in  order  to  enable  them  to  recover  damages  for 
a  hurt  received  while  in  such  custody  where  the  doctrine  of  im- 
puted negligence,  which  renders  the  child  responsible  for  the 
negligence  of  the  parent  or  other  custodian,  prevails,  is,  in  gen- 
eral, a  question  for  the  jury.* 


*  O'Flaherty  v.  Union  R.  Co.,  46 
Mo.  70. 

^  MuUigan  v,  Cnrtis,  100  Mass. 
512. 

8  Ihl  V,  Forty-second  Street  R. 
Co.,  47  N.  Y.  317. 

*  East  Saginaw  City  R.  Co.  v. 
Bohn,  27  Miclv.  603. 

*  Chicago  &c.  R.  Co.  ».  Becker,  76 
in.  25;  «.  c.  84  lU.  483. 

*  Karr  v.  Parks,  40  Cal.  188;  Chi- 
cago &c.  R.  Co.  V,  Starr's  Administra- 
tor, 42  III.  174;  Pittsburgh  &c.  R.  Co. 


V,  Vining's  Administrator,  27  Ind. 
613. 

T  Oldfleld  V,  Harlem  R.  Co.,  14  N. 
Y.  310;  Barksdull  v.  New  Orleans  &c. 
R.  Co.,  23  La.  Ann.  180. 

^  Lynch  v.  Smith,  104  Mass.  53.  At 
what  age  not  incapable  of  contribu- 
tory negligence  as  matter  of  law,  see 
Brldger  v,  Ashville  &c.  R.  Co.  (S.  C), 
3  S.  E.  Rep.  8G0. 

*  Mangam  v.  Brooklyn  &c.  R.  Co., 
38  N.  Y.  455;  Kay  v.  Pennsylvania  R. 
Co.,  65  Pa.  St.  269;  Phila.  &c.  R.  Co, 
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§  1689.  niustratlTe  Oases  where  Negrligrence  declared  as 
Matter  of  Law.  —  Examples  of  contributory  negligence  as  a 
matter  of  law  may  be  found  in  the  act  of  persons  Walking  upon 
railway  tracks  without  taking  adequate  precautions  to  discover 
approaching  trains;  '  crawling  under  or  through  railway  cars, 
while  stopped  temporarily  upon  the  track;  ^  riding  upon  the 
platform  of  a  railway  passenger  car  ;'  riding  with  the  arm  or  a 
portion  of  the  body  protruding  from  window  of  railway  car;  * 


V,  Long,  75  Pa.  St.  257;  Pittsburgh 
Ac.  R.  Co.  17.  Pearson,  72  Pa.  St.  169; 
O'Brien  v.  McGIincIiy,  68  Me.  652. 
Compare  Hyde  v,  Scyssor,  Cro.  Jac. 
538;  3Bla.  Comm.  140;  Brockbank  t;. 
Whitehaven  &c.  R.  Co.,  7  Hurl*  &  N. 
«34;  Whltcomb  r.  Barre,  37  Vt.  148; 
Laughlin  v,  Eaton,  54  Me.  156;  Kav- 
anaugh  v.  Janesville,  24  Wis.  618; 
Smith  V.  St.  Joseph,  55  Mo.  456;  Mc- 
Kinney  r.  Western  Stage  Co.,  4  Iowa* 
420;  Rogers  v.  Smith,  17  Ind.  323; 
Long  V.  Morrison,  14  Ind.  595. 

^  Carroll  v,  Minnesota  &c.  R.  Co.,  13 
Minn.  930;  Green w. Erie R.  Co.,  11  Hun 
(N.  Y.),333;  Herring  t;.  Wilmington 
Ac.  R  Co.,  10  Ired.  (N.  C.)  402;  Kenyon 
V.  New  York  &c.  R.  Co.,  5  Hun  (N.  Y.), 
479;  Donaldson  v,  Milwaukee  &c.  R. 
Co.,  21  Minn.  293.  See  also  El  wood  v. 
New  York  &c.  R.  Co.,  4  Hun  (N.  Y.), 
808;  Gonzales r.  New  York  &c.  R.  Co., 
60  How.  Pr.  (N.  Y.)  126;  Poole  v. 
Iforth  Carolina  &c.  R.  Co.,  8  Jones  L. 
(N.  C.)  840;  Illinois  &c.  R.  Co.  t;. 
Hall,  72  lU.  222;  Hllnois  &c.  R.  Co.  v. 
Hetherlngton,  83  111.  510;  Harlan  v. 
St.  Louis  &c.  R.  Co.,  64  Mo.  480;  8.  c. 
2  Thomp.  Neg.  439 ;  Carlin  v.  Chicago 
Ac.  R.  Co.,  37  Iowa,  810;  Murphy  v. 
Chicago  &c.  R.  Co.,  45  Iowa,  661 ;  «. 
e,  38  Iowa,  539;  Laicher  v.  New  Or- 
leans R.  Co.,  28  La.  Ann.  320;  Bancroft 
V.  Boston  &c.  R.  Co.,  II  Allen  (Mass.), 
34;  B.C.  97  Mass.  275;  Michigan  &c. 
B.  Co.  V.  Campau,  84  Mich.  468;  Car- 


roll V,  Minnesota  &c.  R.  Co.,  13  Minn. 
30;  Donaldson  v,  Milwaukee  &c.  R. 
Co.,  21  Minn.  293;  Lake  Shore  &c.  R. 
Co.  V.  Hart,  87  111.  529;  Rothe  v.  Mil- 
waukee &c.  R.  Co.,  21  Wis.  256; 
O'Donnell  v,  Missouri  &c.  R.  Co.,  8 
Cent.  L.  J.  414 ;  Morgan  v,  Nashville 
&c.  Ri  Co.,  68  Tenn.  379;  Philadelphia 
&c.  R.  Co.  c.  Spearen,  47  Pa.  St.  300; 
postf  §  1803. 

*  Ostertag  c.  Pacific  &c.  R.  Co.,  64 
Mo.  421;  Central  &c.  R.  Co.  v,  Dixon, 
42  Ga.  327;  Chicago  &c.  R.  Co.  v. 
Dewey,  26  111.  255;  Chicago  Ac.  R. 
Co.  V.  Coss,  73  111.  394;  Gahagan  v, 
Boston  &c.  R.  Co.,  1  Allen  (Mass  }, 
187;  7  *Cent.  L.  J.  107;  Stillson  v. 
Hannibal  &c.  R.  Co.,  67  Mo.  671; 
McMahon  v.  Northern  &c.  R.  Co.,  39 
Md.  438 ;  Lewis  v.  Baltimore  &c.  R. 
Co.,  38  Md.  588. 

*  Hickey  v,  Boston  &c.  R.  Co.,  14 
Allen  (Mass.) ,  29 ;  Quinn  v.  Illinois  &c. 
R.  Co.,  51  HI.  495. 

*  Todd  V,  Old  Colony  &c.  R.  Co.,  3 
Allen  (Mass  ),  18 ;  «.  c.  7  Allen  (Mass.), 
207 ;  Pittsburgh  &c.  R.  Co.  v,  Andrews, 
39  Md.  329;  Indianapolis  &c.  R.  Co.  v. 
Rutherford,  29  Ind.  82;  Morel  v.  Mis- 
sissippi Ins.  Co.,  4  Bush  (Ky.),  535; 
Pittsburgh  &c.  R.  Co.  v.  McClurg,  66 
Pa.  St.  294;  Louisville  &c.  R.  Co.  v. 
Sickings,  5  Bush  (Ky.),  1;  Holbrook 
V.  Utica  &c.  R.  Co.,  12  N.  Y.  236. 
Contra  J  however,  Spencer  w.  Milwaukee 
&c.  R.  Co.,  17  Wis.  487;  Chicago  &c. 
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leaping  from  a  train  of  cars  while  the  same  is  in  motion,^  or 
landing  at  a  place  obviously  not  designed  for  the  reception  of 
passengers.  In  all  these  cases,  unless  there  are  special  circum- 
stances tending  to  exonerate  the  plaintiff  from  the  imputation  of 
contributory  negligence,  the  question  is  to  be  decided  by  the 
court,  and  not  by  the  jury, 

§  1690.  Presumption  of  Negligence  in  tlie  Case  of  Injuries 
to  Passengers  :  General  rule.  — It  is  a  general  rule,  in  actions 
for  damages  against  carriers  of  passengers,  that,  where  the  in- 
jury is  shown  to  have  proceeded  from  something  under  the  con- 
trol of  the  carrier,  whether  it  relate  to  the  character  of  vehicle 
or  other  means  of  transportation,  or  to  the  conduct  of  his  serv- 
ants, and  where  it  is  not  conclusively,  shown  to  have  proceeded 
from  some  accidental  source  beyond  his  control,  a  presumption 
arises  that  he  has  been  negligent  in  the  ^  discharge  of  the  high 
degree  of  care  which  the  law  imposes  upon  him.^ 


R.  Co.  V,  Pondrora,  61  111.  333;  Win- 
ters V.  Hannibal  &c.  R.  Co.,  39  Mo.  468; 
Barton  v.  St.  Louis  &c.  R.  Co.,  52  Mo. 
253;  posty  §  1793. 

1  Railroad  Co.  v,  Aspell,  23  Pa.  St. 
147 ;  Jeffersonville  &c.  R.  Co.  v.  Hen- 
drick's  Administrator,  26  Ind.  228; 
Morrison  v.  Erie  R.  Co.,  56  N.  Y.  302; 
Burrows  v.  Erie  R.  Co.,  63  N.  Y.  556; 
Damont  t;.  New  Orleans  &c.  R.  Co., 
9  La.  Ann.  441 ;  Dougherty  v.  Chicago 
&c.  R.  Co.,  86  Hi.  467;  Gavett  v,  Man- 
chester &c.  R.  Co.,  16  Gray  (Mass.), 
501 ;  Lucas  v.  New  Bedford  &c.  R.  Co., 
6  Gray  (Mass),  64;  Ginnon  v.  New 
York  &c.  R.  Co.,  3  Robt.  (N.  Y.)  25; 
Ulinois  &c.  VL  Co.  v,  Slatton,  54  111. 
139;  Ohio  &c.  R.  Co.  v.  Schiebe,  44  lU. 
460;  Ohio  &c.  R.  Co.  v.  Stratton.  78  111. 
88;  «.  c.  3 Cent.  L.  J.  415;  post,  §  1794. 

*  Bo  wen  v.  New  York  &c.  R.  Co.,  18 
N.  Y.  408;  Christie  v,  Griggs,  2  Camp. 
79;  «.  c.  Thomp.  Carr.  Pass.  181; 
Baltimore  &c.  R.  Co.  r.  Wightman, 
29Gratt.  (Va.)  431,444;  Great  Western 


R.  Co.  V.  Braid,  1  Moo.  P.  C.  C.  101 ; 
8.  c.  9  Jur.  (N.  8.)  339;  11  Week.  Rep. 
444;  Carpue  v.  London  &c.  R.  Co.,  5. 
Q.  B.  749,  per  Lord  Denham,.C.  J.,  at 
nisi  prius;   Skinner  «.  London  &c.  R. 
Co.,  5  Exch.  786;  Meier  v.  Pennsyl- 
vania R.  Co.,  64  Pa.  St.  225;  Laing  t;. 
Colder,  8  Pa.  St.  479,  483,  per  Bell,  J.  \ 
Sullivan  V.  Philadelphia  &c.  R.  Co.,  30 
Pa.  St.  234,  239;  Parish  v.  Reigle,  11 
Gratt.  (Va.)  697;  Wilkie  v.  Bolster,  a 
E.   D.Smith  (N.   Y.),  327;   Stokes t?. 
Saltonstall,  13  Pet.  (U.  S.)  181;  «.  c. 
Thomp.  Carr.  Pass.,  p.  183;  Railroad 
Co.  V.  Pollard,  22  Wall.  (U.  S.)  3+1; 
Holbrook  r.  Utica&c.  R.  Co.,  16  Barb. 
(N.  Y.)  113  (affirmed   12  N.  Y.  236); 
Toledo  &c.  R.  Co.  v.  Beggs,  85  111.  80; 
Pittsburgh  &c.  R.  Co.  t;.  Thompson,  5G 
111.  138;  McKinney  v.  Neil,  1  McLean 
(U.  S.),  540;   Stockton  v.  Frey,  4  Gill 
(Md.),  406;    Fairchild  v,    California 
Stage  Co.,  13  Cal.  599;   Ware  v.  Gay, 
11  Pick.  (Mass.)  106;  Yonger.  Kinney, 
28  Ga.  Ill;  Brehm  v.  Great  Western 
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§  1691.  Facts  from  which  this  Presumption  arises. — This 
presumption  arises  in  cases  where  it  is  shown,  without  more,  that 
the  injury  to  the  passenger  occurred  in  consequence  of  the  de- 
fendant's stage  breaking  down,*  or  overturning;  *  or  of  the  horse 
hitched  to  his  omnibus  kicking  through  the  front  panel  of  the 
vehicle;  *  or  of  the  horses  starting  up  while  the  passenger  was 
alighting ;  *  or  of  the  embankment  of  a  railway  giving  way ;  *  or 
of  a  railway  train  running  off  the  track,*  or  colliding  with  an- 
other train,^  or  with  an  object  projecting  from  a  car  of  a  train 
coming  in  the  opposite  direction  upon  another  track  of  the  de- 
fendant ;®  or  by  a  railway  car  breaking  down  ;•  or  by  the  explosion 
of  a  steam  boiler  on  the  carrier's  vessel,*®  or  by  some  unknown 
object  striking  the  car  injuring  the  passenger,"  or  by  the  passen- 
ger being  thrown  down  while  standing  in  the  car  in  consequence 


K.Co.,  34 Barb.  (N.Y.)  256;  Curtis  v. 
Rochester  &c.  R.  Co.,  18  N.  Y.  534; 
Thomp.  Carr.  Pass.,  p.  188 ;  Galena  &c. 
R.  Co.  V.  Yarwood,   16  111.  408;  «.  c. 

17  lU.  509;  McLean  t^.  Burbank,  11 
Minn.  277;  SaT^-yer  v.  Hannibal  &c.  R. 
Co.,  37  Mo.  240,  260;  post,  §  1776. 

*  Christie  t;.  Griggs,  2  Camp.  79; 
J.  c.  Thomp.  Carr.  Pass.  181;  Ware  r. 
Oay,  11  Pick.  (Mass.)  106. 

s  Parish  V.  Reigle,  11  Gratt.  (Va.) 
697;  Stokes  v,  Saltonstall,  13  Pet.  (U. 
S.)  181;  8,  c.  Thomp.  Carr.  Pass.  183; 
McKinney  v,  Neil,  1  McLean  (U.  S.), 
540;  Stockton  V.  Prey,  4  GiU  (Md.), 
406;  Falrchild  v.Caliiomla  Stage  Co., 

18  Cal.  599. 

*  Simson  v»  London  &c.  Omnibus 
Co.y  L.  R.  8  C.  P.  390;  8.  c.  42  L.  J. 
(C.  P.)  112;  21  Week.  Rep.  695;  28  L. 
T,  (n.  8.)  650. 

*  Roberts  v,  Johnson,  58  N.  Y.  618 
(affirming  s,  c,  6  Jones  &  Sp.  157). 

'  Great  Western  R.  Co.  v.  Braid,  1 
Moo.  P.  C.  C.  (n.  8.)  101 ;  «.  c.  9  Jur. 
<3J.  s.)  339;  11  Week.  Rep.  444;  Brehm 
V.  Great  Western  R.  Co.,  34  Barb.  (N. 
Y),  256.  Contra,  Withers  v.  North  Kent 


R.  Co.,  27  L.  J.  (Exch.)  417;  s.  c,  nisi 
prius,  sub  nom,  Kent  r.  Great  Northern 
R.  Co.,  1  Post.  &  Fin.  166. 

^  Carpue  v,  London  &c.  R.  Co.,  6  Q. 
B.  749,  per  Lord  Denham,  C.  J.,  at  nisi 
prius;  Sullivan  v,  Philadelphia  &c.  R. 
Co.,  30  Pa.  St.  234;  Pittsburgh  &c.  R. 
Co.  V.  Thompson,  66  111.  138;  «.  c.  4 
Ch.  Leg.  N.  9;  Yonge  v.  Kinney,  28 
Ga.  Ill;  Edgerton  v.  New  York  &c. 
R.  Co.,  36  Barb.  (N.  Y.)  389;  Zempr. 
WUmington  &c.  R.  Co.,  9  Rich.  L.  84; 
Dawson  v.  Manchester  &c.  R.  Co,,  7 
Hurl.  &  N.  1037.  Contra,  Bird  v.  Great 
Northern  R.  Co.,  28  L.J.  (Exch.)  3. 

^  Skinner  v.  London  &c.  R.  Co.,  6 
Exch.  786;  s,  c.  2  Eng.Law  &  Eq.  360; 
16  Jur.  299 ;  New  Orleans  &c.  R.  Co.  v, 
AUbrittou,  38  Miss.  242,  274. 

«  Walker  v,  Erie  R.  Co.,  63  Barb. 
(N.  Y.)  260. 

•  Meier  v.  Pennsylvania  R.  Co.,  64 
Pa.  St.  226;  Toledo  &c.  R.  Co.  v.  Beggs, 
86  111.  80. 

^®  Caldwell  v.  New  Jersey  Steamboat 
Co.,  47  N.  Y.  282,  293. 

1  llolbrook  V.  Utica  &c.  R.  Co.,  16 
Barb.  (N.  Y.)  113  (affirmed  12  N.Y.  236) . 
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of  its  being  violently  struck  by  another  car  in  switching.^  In 
these  and  many  other  like  cases,  the  mere  fact  that  the  accident 
happened  under  the  circumstances  named,  creates  a  presumpn 
tion  of  negligence  against  the  carrier  which  he  must  over- 
come by  evidence  on  his  part,  or  he  must  suffer  a  judgment  for 
damages.^ 

§  1692.  Whether  this  PresuQiption  has  heen   repelled.  — 

Whether  the  defendant  has  succeeded  in  showing  a  state  of  facts 
which  repels  this  presumption,  is  a  question  for  the  jury  ^ 

§  1693.  Instances  of  other  Questions  for   the  Jury. — In 

actions  of  this  kind,  the  following  matters  have  also  been  held 
questions  for  the  jury:  Whether  a  railway  company  has  been 
guilty  of  negligence  in  not  ascertaining  the  utility  of  the  latest 
improvements  which  have  been  devised  for  the  protection  of 
passengers,  and  in  not  adopting  them ;  ^  whether  the  act  which 
occasioned  the  injury  was  willful  and  malicious,  in  such  a  sense 
as  to  be  beyond  the  scope  of  the  servant's  authority,  or  whether 
it  was  mistakenly  conceived  to  be  a  necessary  use  of  force  to 
effect  a  removal  of  the  passenger  from  the  train ;  •  and  whether 
a  passenger,  injured  while  standing  on  the  platform  of  a  railway 
passenger  coach,  knew  that  it  was  a  prohibited  place,  and,  if  so, 
whether  under  the  circumstances  his  act  so  contributed  to  the 
injury  as  to  exonerate  the  carrier.* 


§  1694.  In  the  Relation  of  Master  and  Servant :  Who 
Fellow-Servants  in  a  Common  Employment.  — According  to  a 
well-known  rule  of  law,  in  force  in  most  American  jurisdictions, 
a  servant  who  receives  a  hurt  in  consequence  of  the  negligence 

1  Railroad  Co.  v.  Pollard,  22  Wall.  *  Hegeman  «.  Western  R.  Corp.,  18 
(U.  S.)  341.                                                   N.  Y.  9;  s.  c.  Thomp.   Carr.  Pass.  160; 

2  See  further  on  this  subject  Thomp.     post^  §§  1777,  1779,  1780. 

Carr.  Pass.  209  et  seq.  *  Jackson  v.  Second  Ave.  R.  Co.,  47 

8  Sullivan  r.  Philadelphia  R.  Co.,  N.  Y.  274;  post,  §§  1784,  1786,  1786. 
80  Pa.  St.  234-;  Bfrehra  r.  Great  Western  «  Zemp  v,  Wilmington  &c  R.  Co.,  ^ 

R.  Co.,  3t   Barb.  (N.  Y.)  256;  post,  §  Rich.  L.  (S.  C.)  84. 
177G. 
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of  a  fellow-servant,  engaged  in  the  same  common  employment 
with  him,  cannot  recover  damages  of  the  master.  The  rule  of 
respondeat  superior  doeB  not  apply  to  such  a  case.  In  an  action 
by  a  servant  against  his  master  for  damages  arising  from  the 
negligence  of  a  person  whose  relation  to  the  plaintiff  depends 
upon  a  state  of  facts  which  is  not  disputed,  the  question  whether 
or  not  such  person  was  a  fellow-sei-vant  of  the  plaintiff,  within 
the  meaning  of  this  rule,  is  a  question  of  law  for  the  court ;  ^  but 
if  the  facts  are  disputed,  the  law  governing  those  relations 
should  be  declared,  upon  the  alternatives  presented  by  the  testi- 
mony.^  If  a  servant  is  injured  by  the  breaking  of  a  rope  used 
in  hoisting  goods,  in  consequence  of  the  neglect  of  a  fellow-serv- 
ant, who  knew  of  the  defective  condition  of  the  rope,  to  supply 
a  new  one,  in  accordance  with  a  duty  which  the  master  has  im- 
posed upon  him,  the  question  whether  the  fellow-servant  acted  as 
a  fellow-servant  merely,  or  as  a  representative  of  the  master,  is  a 
question  "of  law,  and  it  is  error  to  submit  it  to  a  jury.  What  the 
servant  was  employed  to  do  is  a  question  of  fact ;  the  capacity 
in  which  he  did  it  is  an  inference  of  law.  In  such  a  case,  where 
there  is  any  question  as  to  the  facts,  they  should  be  left  to  the 
jury,  with  instructions  as  to  the  legal  inferences  to  be  drawn 
from  the  facts  which  should  be  found.  But  where  the  facts  are 
not  disputed,  the  question  isone  of  pure  law,  and  the  error  of  sub- 
mitting it  to  the  jury  will  require  a  new  trial,  unless  the  jury  de- 


1  Marshall  t^.  Schricker,  63  Mo. 
808;  McGowan  v.  St.  Louis  &c.  R.  Co., 
61  Mo.  528,  532;  Cook  r.  Hannibal  &c. 
R.  Co.,  63  Mo.  397;  Wlialen  r.  Centen- 
nary,  62  Mo.  326;  Compare  Potter 
v.  Chicago  &c.  R.  Co.,  46  la.  309. 

•  Marshall  r.  Schricker,  supra. 
Duty  of  master  to  provide  reasonably 
safe  working  place  and  machinery  for 
servant :  Armour  v.  Hahn,  4  Sup.  Ct. 
Rep.  (U.  S.)  433;  Collycr  r.  Pennsyl- 
vania R.  Co.  (N.  J.),  6  Atl.  Rep.  487; 
Campbell «.  Pennsylvania  R.  Co.  (Pa.), 
2  Atl.  Rep.  489;  Pittsburgh  C.  &  St.  L. 
Ry.  Co.  V,  Adams  (Ind.),  5  N.  £.  Rep. 


187;  Smith  r.  Peninsular  Car- works 
(Mich.),  27  N.  W.  Rep.  662;  Trihay  v. 
Brooklyn  Lead  Min.  Co.  (Utah),  11 
Pac.  Rep.  612 ;  St.  Louis  &  S.  F.  Ry.  Co. 
V.  Weaver  (Kan.),  11  Pac.  Rep.  408; 
Rodgers  v.  Central  Pac.  R.  Co.  (Cal.), 
8  Pac.  Rep.  377;  Hannibal  &  St.  J.  R. 
Co.  r.  Fox  (Kan.),  8  Pac.  Rep.  320; 
Wilson  u.  Denver,  S.  P.  &  P.  R.  Co. 
(Col.),  2  Pac.  Rep.  1 ;  Brown  v,  Atchi- 
son, T.  &  S.  F.  R.  Co.  (Kan.),  1  Pac. 
Rep.  605;  Gulf,  C.  &  S.  F.'Ry.  Co.  v, 
Redeker  (Tex.),  2  S.  W.  Rep.  527; 
Bogenschutz  v.  Smith  (Ky.),  1  S.  W. 
Rep.  578. 
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cide  it  correctly.^  On  the  other  hand,  in  an  action  against  a  rail- 
way company  to  recover  damages  for  negligence  resulting  in  the 
death  of  a  section  foreman,  who  had  charge  and  oversight  of  re- 
pairs upon  a  certain  part  of  the  defendant's  roadway,  it  has  been 
held  error  to  instruct  the  jury  that  such  foreman  was  not  engaged 
in  the  "same  line  of  duty  with  an  engineer  and  fireman  running 
with  the  defendant's  locomotive  engine,  and  therefore  not  within 
the  rule  which  exempts  the  common  employer  from  liability  to 
one  of  his  employes  for  damages  resulting  from  the  negligence 
of  a  fellow-servant.  Whether  such  persons  were  so  operating 
or  consociating,  is  a  question  of  fact  for  the  jury,  and  not  a 
question  of  law  for  the  court.^  It  is  said  that  "  the  definition 
of  fellow-servant  may  be  a  question  of  law ;  but  it  is  always  a 
question  of  fact,  to  be  determined  from  the  evidence,  whether 
the  particular  case  falls  within  the  definition."  ^ 

§  1695.  Whether  the  Servant  knew  that  the  Danger  was 
Extra  Hazardous. — One  who  contracts  to  perform  labor,  or 
render  services  for  another,  takes  upon  himself  those  risks,  and 
only  those,  which  are  usually  incident  to  the  employment  engaged 
in.  Where  the  master  places  one  employe  under  the  control 
and  direction  of  another,  and  the  latter,  in  the  exercise  of  the 
authority  so  conferred,  orders  the  former  into  a  place  of  unusual 
danger  and  thus  exposes  him  to  extraordinary  peril,  of  the  exist- 
ence and  extent  of  which  he  is  not  advised,  the  employer  is  lia- 
ble. In  such  a  case  it  is  a  question  of  fad  for  the  jury,  whether, 
under  the  circumstances  shown  by  the  evidence,  the  servant 
knew,  or  in  the  exercise  of  ordinary  care  and  prudence  might 
have  known,  that  the  danger  was  extraordinary.* 


*  Johnson  v.  Boston  Tow-boat  Co., 
135  Mass.  209. 

2  Chicago  &c.  R.  Co.  v,  Moranda, 
108  111.  577;  Indianapolis  &c.  R  Co.  9. 
Morgenstern,  106  lU.  216. 

^  Indianapolis  &c.  R.  Co.  v,  Mor- 
genstern, supra;  Chicago  &c.  R.  Co. 
V.  Moranda,  supra. 

*  Thompson  v.  Chicago  &c,  R.  Co., 
14  Fed.  Rep.  564.     Case  where,  on  the 


evidence,  It  was  held  that  there  was 
room  for  the  jury  to  find  that  the  serv- 
ant, when  he  entered  upon  the  service, 
did  not  know  or  appreciate  the  risk 
attending  the  work  upon  w^hich  he  had 
entered,  and  that  In  the  exercise  of  due 
care  he  was  not,  as  matter  of  law, 
bound  to  know  or  appreciate  the  same : 
Ferren  v.  Old  Colony  R.  Co.  (Mass.), 
6    Northeast.    Rep.    608.    The  court 
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§  1696.  In  the  Case  of  Injuries  to  Children  from  Danger- 
ous Premises :  Whether,  under  Circumstances,  the  Defendant 
owed  a  duty  to  the  Plaintiff.  —  In  Pennsylvania  it  has  been 
said  that  circumstances  may  beget  duties  which,  under  ordinary 
circumstances,  cannot  be  implied,  and  that,  when  such  circum- 
stances are  shown  to  exist,  the  question  arising  therefrom  is  not 
for  the  court,  but  for  the  jury.^  Accordingly,  where  a  child 
entered  the  defendant's  premises,  without  even  an  implied  per- 
mission, and  through  a  gate  which  had  been  but  casually  left 
open,  it  was  held  that,  as  the  company  maintained  so  dangerous  a 
trap,  in  a  place  near  to  a  highway,  where  children  were  wont 
to  congregate  for  their  own  amusement,  the  jury  must  determine ^ 
in  view  of  all  the  circumstances,  whether  it  was  bound  to  pro- 
vide against  a  contingency  such  as  that  which  happened.^  The 
same  rule  was  applied  where  a  child  was  injured  on  the  defend- 
ant's premises  by  the  falling  of  a  privy  wall,  in  a  case  where  the 
child  was  permissively  upon  the  premises.^ 

« 

§  1697.  Questions  of  Art  and  Slsill :  Generally  for  the 
<Fury.  — The  judge  will  not  instruct  the  jury  upon  questions  re- 
lating to  a  particular  art,  as  to  which  he  could  not  give  an  opin- 
ion without  consulting  a  person  skilled  in  such  matters.^  The 
reason  of  this  is  very  plain.  Such  questions  involve  matters  of 
fact,  which  are  generally  proved  by  the  testimony  of  persons 
expert  in  the  particular  art  or  science,  and,  being  matters  of 
fact^  not  of  law,  they  are  to  be  passed  upon  by  the  jury.*  Thus, 
it  is  a  question  for  a  jury  whether  a  municipal  corporation  used 
due  care  and  skill  in  constructing  a  sewer .^ 


cite:  Haley  v.  Case,  142  Mass.  316; 
9.  c.  7  N.  E.  Rep.  877;  Russell  v.  Tilot- 
son,  140  Mass.  201 ;  «.  c.  4  N.  £.  Rep. 
281;  Taylor  v.  Carew  Manf.  Co.,  140 
Mass.  150;  «.  c.  3  N.  £.  Rep.  21 ;  Leary 
V.  Boston  &  A.  R.  Co.,  139  Mass.  580; 
J.  c.  2  N.  £.  Rep.  115;  Lawless  v.  Con- 
necticut R.  R.  Co.,  136  Mass.  1 ;  po«t, 
§  1739. 

*  Hydraulic  Works  Co.  v,  Orr,  88 


Pa.  St.   332;    Schilling  v,  Aberaathy, 
112  Pa.  St.   437,442. 

*  Hydraulic  Works  Co.  v.  Orr,  supra, 
^  Schilling  v.  Abernathy,  supra, 

*  Howland    v.    Marine  Ins.   Co.,  2 
Cranch  C.  C.  (U.  S.)  474. 

*  Silvei  thorn  v,  Fowle,  4  Jones  L. 
(N.  C.)  36v^. 

*  McClure  v.  Red  Wing,  28  Minn. 
186. 
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§  1698.  Malpractice  of  a  Physician  and  Surgedn.  —  Reason- 
ing obiter^  to  the  conclusion  that  such  a  question  must  ordinarily 
be  one  of  fact,  Mr.  Justice  Taunton  said:  **  Take  the  case  of  an 
action  against  a  sutgeon,  for  negligence  in  the  treatment  of  his 
patient.  What  law  can  there  possibly  be  in  the  question,  whether 
such  and  such  conduct  amounts  to  negligence  ?  That  must  be 
determined  entirely  by  the  jury."  ^ 

§  1699.  Questions  relating  to  Legal  Practice.  — ^^  In  some 
cases,"  says  the  late  Judge  Taylor,  ''  where  the  question  relate:^ 
to  matters  of  legal  practice,  as,  for  instance,  if  a  sheriff  be 
charged  with  neglect  of  duty  in  not  executing  a  writ,  or  if  a 
solicitor  oe  sued  for  negligence  in  conducting  an  action,  —  the 
judges  would  seem  to  be  more  competent  than  a  jury  to  de- 
cide whether  the  facts  proved  amount  to  a  want  of  reasonable 
care ;  but  even  in  such  cases  it  seems  that  the  province  of  the 
judge  is  merely  to  inform  the  jury  for  what  species  or  degree  of 
negligence  the  defendant  is  answerable,  and  what  duty  in  the 
particular  case  devolved  upon  him,  either  by  the  statute  or 
common  law,  or  the  practice  of  the  court;  and  then,  having  done 
this,  he  will  leave  the  jury  to  consider  the  circumstances  in  evi- 
dence, and  to  decide,  first,  whether  the  defendant  has  performed 
his  duty;  and  next,  whether,  in  case  of  non-performance,  the 
neglect  was  of  that  sort  or  degree  which  was  venial  or  culpable, 
in  tbe  sense  of  not  sustaining  or  sustaining  an  action."  '^ 

§  1700.  Negligence  by  an  Attorney. — The  early  English 
cases  laid  down  the  rule  that  an  attorney  was  liable  only  for  gross 
negligence,  called  by  the  judges  crassa  negligentia  or  lata  culpa. ^ 
But  why  ordinary  bailees  or  agents  should  be  liable  for  ordinary 
negligence,  and  a  member  of  the  legal  profession  should  be  ex- 

1  Doorman  r.  Jenkins,  2  Ad.  &  El.  •  Tayl.  Ev.  (8th  Eng.  ed.),  §  37. 

261.  For  a  case  where  it  was  held  error,  ^  Bailcie  v.  Chandless,  3  Camp.  19, 

under  the  peculiar  circumstances,  to  per  Lord  EUenborough ;  Grodefroy  v. 

submit  to  the  jury  the  question  what  Dalton,   6    Bing.    400,  460,    467,    per 

was  proper  for  an  architect  to  do,  see  Tindal,  C.  J. 
Vigeant  v.  Scully,  20  Bradw.  (lU.)  437. 
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cased  from  liability  except  for  gross  negligence,  was  never  satis- 
factorily shown,  and  the  real  reason  must  be  ascribed  to  the  partial- 
ity of  the  judges  for  members  of  their  own  profession.  In  a  later 
case,  it  was  laid  down  by  Baron  Alderson,  in  charging  a  jury,  that 
the  question  to  be  considered  was  whether  the  attorney  had  used 
'^reasonable  skill  and  reasonable  care,"  and,  under  the  facts  in 
evidence,  he  left  it  for  them  to  decide  the  question.^  While  this 
question  has  been  decided  as  a  question  of  law  upon  established 
facts,''*  yet  it  has  been  the  more  common  practice  in  England  to 
submit  it,  as  a  question  of/act^  to  the  jury,  under  the  judge's  di- 
rection as  to  the  law.  This  was  done  where  the  question  was 
whether  an  attorney  had  been  negligent  in  not  complying  with 
the  practice  of  the  court.^  So,  where  an  attorney  for  the  plaint- 
iff suffered  the  cause  to  be  called  for  trial,  without  previously 
ascertaining  whether  a  material  witness,  whom  the  plaititiff  had 
undertaken  to  bring  into  court,  had  arrived,  in  consequence  of 
which  the  plaintiff  was  nonsuited,  —  it  was  held,  in  sn  action 
against  him  by  his  client,  grounded  upon  negligence,  that  it  was 
properly  left  to  the  jury  to  say  whether  he  had  used  reasonable 
care  in  conducting  the  cause ;  and  the  jury  having  found  that  he 
had  not,  the  court  refused  to  disturb  the  verdict.*  On  the  other 
hand,  it  was  ruled,  as  matter  of  law,  that  the  conduct  of  an  attor- 
ney who  had  charge  of  the  defense  of  the  plaintiff's  action,  in  not 
producing  the  proper  evidence  of « the  entry  of  a  judgment,  where- 
by his  client  was  nonsuited,  was  not  actionable  negligence.^ 
The  court  proceeded  upon  the  ground  that  what  had  been  done 
might  be  attributable  to  an  error  of  judgment  merely,  not  involv- 
ing a  want  of  professional  skill.  Tindal,  C.  J.,  said:  *'It 
would  be  extremely  difficult  to  define  the  exact  limit  by  which 
the  skill  and  diligence  which  an  attorney  undertakes  to  furnish  in 
the  conduct  of  a  cause  is  bounded ;  or  to  trace  precisely  the  divid- 
ing line  between  that  reasonable  skill  and  diligence  which  appears 
to  satisfy  his  undertaking,  and  that  crassa  negligentia  or  lata  culpa^ 

>  ShUcock  V.  Passman,  7  Car.  &  P.  *  Hunter  v.  CaldweU,  10  Ad.  &  El. 

289.  (n.  s.)  69. 

•  Godefroy    v.    Dalton,    6     Bing.  *  Reecev.  Righy,  4  Bam.&  Ald.202. 

460.  '  Godefroy  v.  Dalton,  6  Bing.  460. 
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mentioned  in  some  of  the  cases,  for  which  he  is  undoubtedly  re- 
sponsible. The  cases,  however,  which  have  been  cited  and  com- 
mented on  at  the  bar,^  appear  to  establish,  in  general,  that  he 
is  liable  for  the  consequences  of  ignorance  or  non-observance  of 
the  rules  of  practice  of  this  court ;  for  the  want  of  care  in  the 
preparation  of  the  cause  for  trial,  or  of  attendance  thereon  with  his 
witnesses ;  and  for  the  mismanagement  of  so  much  of  the  conduct 
of  a  cause  as  is  usually  and  ordinarily  allotted  to  his  department 
of  the  profession;  whilst,  on  the  other  hand,  he  is  not  answera- 
ble for  error  in  judgment  upon  points  of  new  occurrence,  or  of 
nice  or  doubtful-  construction,  or  of  such  as  are  usually  entrusted 
to  men  in  the  higher  branch  of  the  profession  of  the  law.  "* 

§  1701.  Whether  Work  is  done  in  a  <<  Workmanlike  Man^ 
ner." — •  What  constitutes  the  doing  of  work  in  a  plain,  substan- 
tial, workmanlike  manner  is  a  question  exclusively /br  (he  jury. 
Where,'  in  an  action  upon  a  building  contract,  it  appeared  by  the 
terms  of  the  contract  that  the  work  was  to  be  done  '*  in  a  plain, 
substantial  and  workmanlike  manner,"  and  it  was  pleaded  as  a 
defense  that  it  was  not  so  done,  "it  was  held  error  for  the  court  to 
give,  at  the  plaintiff's  request,  the  following  instruction:  **By 
the  plaintiff 's  undertaking  to  do  defendant  a  plain,  substantial 
and  workmanlike  job,  he  did  not  undertake  to  do  a  perfect  one ; 
and  in  determining  the  fact  as  to  whether  it  was,  when  finished, 
a  plain,  substantial  and  workmanlike  job,  they  can  consider  the 
material  to  be  used,  the  kind  of  work  to  be  done,  as  well  as  all 
other  circumstances  in  the  case.*'  *'  This  instruction,"  said 
W^agner,  J.,  '*  is  certainly  wrong.  What  amounted  to  doing  the 
work  in  a  plain,  substantial  and  workmanlike  manner,  was  a 
question  exclusively  for  the  jury.  But  the  instruction  undertakes 
to  withdraw  the  question  from  the  jury,  and,  as  a  matter  of  law, 
define  what  the  terms  mean,  and,  as  we  think,  it  gives  an  en- 
tirely incorrect  definition.     To  do  a  thing  in  a  plain,  substantial 

1  These  were:  Pitt  r.Yalden,  4  Burr.  «  Godefroy  v*  Dalton,  6  Bing.  460, 

2060;   Compton  v.  Candless,  cited  8     467. 
Camp.  19;  Balkie  v.  Candless^SCamp. 
19. 
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and  workmaDlike  maDDer,  would  imply  that  it  should  be  per- 
fectly done  for  the  character  of  the  job  contemplated.  Surely 
an  imperfect  execution  of  the  work,  as  the  instruction  implies ^ 
would  not  be  a  performance  of  the  contract.  Had  the  question 
been  left  where  it  properly  belonged,  exclusively  to  the  deter- 
mination of  the  jury,  this  error  would  have  been  avoided.  As  it 
is,  the  instruction  was  erroneous,  and  it  was  well  calculated  and 
had  a  direct  tendency  to  mislead,  and  the  judgment  must  be  re- 
versed." ^ 

§  1702.  Good  Husbandry.  — The  question  whether  good  hus- 
bandry requires  the  whole  of  the  hay  raised  upon  a  farm  to  be 
fed  out  upon  it,  is  a  question  of  fact  for  the  jury.  ^ 

§  1703.  Bailment :  Care  required  of  a  Bailee.  — This  will 
ordinarily  be,  in  like  manner,  a  question  for  a  jury  ^  and  the  mere 
fact  that  a  gratuitous  bailee  loses  his  own  money,  under  like  cir- 
cumstances, will  not  necessarily  relieve  him  from  the  imputation 
of  gross  negligence,  or  take  the  question  from  the  jury.*  Thus, 
whether  an  agister  has  been  negligent  in  the  care  of  the  animal 
placed  in  his  charge,  is  ordinarily  a  question  of  fact.*  In  assump- 
sit against  a  bailee,  it  was  proved  that  the  defendant,  a  coffee- 
house-keeper, having  custody  of  money  without  reward,  lost  it, 
and  stated  that  he  had  unfortunately  put  it,  with  a  larger  sum  of 
money  belonging  to  himself,  into  his  cash-box,  which  was  kept 
in  his  tap-room ;  that  the  tap-room  had  a  bar  in  it,  and  was  open 
on  Sunday,  but  that  the  rest  of  his  house,  which  was  inhabited*, 
was  not  open  on  Sunday ;  and  that  the  cash-box,  with  his  own 
and  the  plaintiff 's  money,  had  been  stolen  on  that  day.  It  was 
held,  under  these  facts,  that  it  was  properly  left  to  the  jury  to 
say  whether  or  not  the  defendant  had  been  guilty  of  gross  neg- 
ligence, that  being  the  degree  of  negligence  required  to  charge  a 
gratuitous  bailee,  and  al^o  to  tell  them  that  the  loss  of  the  de- 
fendant's own  money  did  not  necessarily  prove  that  he  had  taken 

1  Smith  V.  Clark,  58  Mo.  145.  '  Doorman  v,  Jenkins,  2  Ad.  &  £L 

>  Wing  V.  Gray,  S6  Vt.  261,  266.  256;  post,  §  1832,  et  seq. 

4  Kemp  17.  Phillips,  55  Vt.  69. 
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such  care  of  the  plainti£f  's  money  as  a  reasonable  man  would 
ordinarily  take  of  his  own.* 

§  1704.  Negligence  in  an  Agent.  —  The  same  may  be  said  in 
respect  of  the  question  of  gross  negligence  or  bad  faith  in  an 
-agent,  in  failing  to  discharge  a  commission  entrusted  to  bim  by 
his  principal ;  this  must  ordinarily  be  a  question  of  fact  for  a 
jury.'  The  question  has,  however,  in  some  cases  been  decided  as 
a  question  of  lata.  Thus,  where  a  person  gratuitously  undertook 
for  another  to  make  an  entry  in  the  custom  house,  and  made  it  in 
a  wrong  name,  it  was  held  that  there  was  no  evidence  to  support 
a  verdict  for  the  plaintiff,  and  a  new  trial  was  ordered.^ 

§  1705.  Negligence  of  Municipal  Corporation  in  respect 
of  its  Highways.  —  In  such  cases,  as  in  other  casiBS  where  the 
right  of  recovery  is  predicated  upon  the  defendant's  negligence, 
the  question  of  liability  depends  upon  a  want  of  ordinary  care  in 
the  reparation  of  the  highway ;  *  and  whether  the  defendant  has 


'  Doorman  v.  Jenkins,  2  Ad.  &  El. 
25G. 

*  Moore  v.  Mor^e,  Cowp  .  479 ; 
Watson  V,  Walker,  33  N.  H.  132; 
Phcenix  Ins.  Co.  v.  Frlssell,  142  Mass. 
513. 

3  Shiells  V.  Blackbarne,  1.  H.  Bl. 
158.  The  aathority  of  this  case,  if  it 
is  an  authority,  for  the  proposition  that 
smch  a  question  Is  to  be  decided  by 
the  judge,  is  more  than  doubtful.  In 
the  subsequent  case  of  Doorman  v, 
Jenkins,  2  Ad.  &  El.  256,  262  et  seq., 
It  was  distinguished  by  each  of  the 
judges,  and  was  not  regarded  as  an 
authority  that  the  question  of  negli- 
gence In  a  gratuitous  baUee  is  not  a 
question  for  a  jury. 

*  This  is  the  collected  result  of  the 
following  cases:  Beecher  v.  Derby 
Bridge  Co.,  24  Conn.  491 ;  Rapho  v, 
Moore,  08  Pa.  St.  404;  Vlcksburg  v. 
Henne8ey,64  Miss.  391,  396;  Hicks  v. 
Chaffee,  13  Hun  (N.  Y.),29S;  Ward  v. 


Jefferson,  24  Wis.  342;  Centralla  v. 
Krouse,  64  111.  19 ;  Hume  r.  New  York, 
47  N.  Y.639;  Moore r.  Mobile,  1  Stew. 
(Ala.)  284 ;  Weightman  v,  Washington, 
1  Black  (U.  S.),  39;  Johnston  v.  Char- 
leston, 3  So.  Car.  232,  241;  Winn  v. 
Lowell,  1  Allen  (Mass.),  177;  Ray- 
mond V,  Lowell,  6  Cush.  (Mass.)  624; 
McDonough  v.  Virginia  City,  6  Nev. 
93;  Wheeler  t?.  Westport,  30  Wis.  392; 
(citing  Johnson  v.  Haverill,  35  N.  H. 
62;  Gravest?.  Shattuck,  35 N.  H.  257; 
Wlnship  V.  Enfleld,  42  N.  H.  74;  Pal- 
mer V,  Portsmouth,  43  N.  H.  265); 
Blake  v.  St.  Louis,  40  Mo.  569,  per 
Wagner,  J. ;  Griffin  v.  Williamstown, 
6  W.  Va.  312,  foUowing  Wendell  v. 
Troy,  39  Barb.  (N.  Y.)  335  (affirmed  4 
Keyes  (N.  Y.),  261);  Chicago  v. 
McGiven,  78  111.  347 ;  Chicago  v.  Bixby^ 
84  111.  82;  Merrill  v.  Hampden,  26  Me. 
234;  Lombards.  Chicago, 4  Blss.  (U.S.) 
460;  Dewey  V.Detroit,  15  Mich.  307: 
Chicago  V.  Crooker,  2  Bradw.  (111.) 
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been  guilty  of  such  a  want  of  ordinary  care  is  in  general  a  ques- 
tion of  fact  for  the  jury  under  proper  instructions;^  although 
there  are  cases  so  plain  in  their  character  that,  under  the  opera- 
tion of  principles  elsewhere  stated,  the  court  is  authorized  to  with- 
draw the  question  from  the  jury  and  to  declare  that  the  highway 
was  unsafe  as  matter  of  law.'  The  obvious  reason  of  the  rule 
which  favors  submitting  this  question  to  the  jury  is,  that  it  is  a 
question  which  addresses  itself  to  the  experience  of  practical  men, 
and  which  is,  in  most  cases,  best  solved  by  a  jury. 

§  1706.  Notice  of  Defect  in  Highway.  —  It  follows  from  the 
foregoing  rule  that,  unless  the  obstruction  or  defect  in  the  highway, 
which  was  the  occasion  of  the  injury,  was  produced  by  the  muni- 
cipal corporation  itself,  or  by  some  one  in  privity  with  it,' it  will 


279;  Bloomington  v.  Read,  2  Bradw. 
(m.)  542;  Perkins  r.  Fayette,  68  Me. 
152;  El  Paso  v.  Causey,  1  Bradw.  (111.) 
531 ;  Ring  v.  Cohoes  (N.  Y.  Ct.  App. 
1879),  7  Reporter,  725;  «.  c.  19  Alb.  L. 
J.  472  (reversing  8  Hun  (N.  Y.),  76)  ; 
Chicago  V.  Gavin,  1  Bradw.  (III.)  302; 
Grayville  v.  Whitalcer,  85  111.  439; 
Holmes  v,  Hamburg,  47  Iowa,  348; 
post,  §  1750,  et  seq, 

1  Grayville    v.    Wliltaker,    85    111. 
489;  «.  c.  6  Cent.  L.  J.  97;   Drapers. 
Ironton,    42  Wis.   696;    8.  c.    6    Re- 
porter,   223;    Benedict   v.    Fond    du 
Lac,   7  Cent.    L.  J.    258;  «.  c.  6  Re- 
porter, 799;  McMaugh  t7.  Milwaukee, 
32    Wis.   200;    Bryant   v.    Biddeford 
89  Me.    193;   Dowd  v.  Chlcopee,  116 
Mass.  93;  Ghenn  v.  Proviucetown,  105 
Mass.  313;   Brooks  r.   Soraerville,  106 
Mass.  271;  Cassedy  v.  Stockbridge,  21 
Vt.  301;  Willard  o.   Newbury,  23  Vt. 
458;  Kelsey  v.  Glover,  15  Vt.  708;  Ses- 
sions o.  Newport,  23  vt.  9;  Leicester  w. 
Pittsford,  6  Vt.  245;  Wheeler  ».  West- 
port,  30  Wis.  892;  Merrill  v.  Hampden, 
26  Me.  234;   Craig  v.  Sedalia,  63  Mo. 
417;  Johnson  v.  Haverhill,   35  N.   H. 
74;  Hume  v.  New  York,  47  N.  Y.  639; 
Bagley  v.  Ludlow,  41  Vt.   425;  Hull  r. 


Richmond,  2  Woodb.&M.  (U  S.)  837; 
,  Perry  v.  John,  79  Pa.  St.  412;  Stark 
V,  Lancaster,  57  N.  H.  88;  Stack  v. 
Portsmouth,  52  N.  H.  224;  Rice  v. 
Montpelier,  19  Vt.  470;  Independence 
V.  Jeckel,38  Iowa,  427;  Hallt?.  Lowell, 
10  Cush.  260;  Green  v.  Danby,  12  Vt. 
338;  Burns  v.  Elba,  32  Wis.  605;  Bar- 
stow  r.  Berlin,  84  Wis.  357;  Cremer  v. 
Portland,  86  Wis.  92;  Hammond  v. 
Mukwa,  40  Wis.  35;  Willey  v.  Belfast, 
61  Me.  509. 

*  Schmidt  v.  Chicago  &c.  R.  Co., 
83  111.  405;  Benedicts.  Fond  du  Lac, 
7  Cent.  L.  J.  258;  8.  c.  6  Reporter,  799; 
Prideaux  v.  Mineral  Point,  48  Wis. 
513;  8,  c.  6  Cent.  L.  J.  428;  Ilolley  v. 
Winooski  Turnpike  Co.,  1  Aik.  (Vt.) 
74;  Kelsey  r.  Glover,  15  Vt.  708.  But 
see  Sessions  v.  Newport,  23  Vt.  9. 

3  Brooks  V.  Soraer\ille,  106  Mass. 
271;  Monies  r.  Lynn,  119  Mass.  273; 
8,  c.  121  Mass.  442;  Alexander  v. 
Mount  Sterling,  71  111.  866;  Spring- 
field V.  Le  Claire,  49*  HI.  476;  Chicago 
V,  Johnson,  53  111.  91;  Crosby  v.  Bos- 
ton, 118  Mass.  71,  74;  Rowe  v.  Ports- 
mouth, 56  N.  H.  291;  Fort  Wayne  v. 
De  Witt,  47  Ind.  891. 
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not  be  liable  for  damages  produced  by  the  defect,  unless  it  had 
notice  thereof,  for  a  sufficient  length  of  time  before  the  happen- 
ing of  the  accident,  to  have  enabled  it,  by  the  exercise  of  reason- 
able diligence,  to  make  the  necessary  repairs.  It  also  seems 
settled  that  this  notice  may  be  express  or  implied,^  but  this 
statement  does  not  convey  to  the  mind  a  very  accurate  concep- 
tion of  a  legal  principle.  The  true  rule  is  that  the  municipal  cor- 
poration is  under  a  continuing  affirmative  duty  of  inspection  and 
therefore,  after  the  lapse  of  a  certain  length  of  time,  the  court 
or  the  jury  will  be  authorized  to  infer,  either  that  it  had  notice 
and  nevertheless  neglected  to  make  the  repair,  or  that  it  was 
ignorant  of  the  defect  through  negligence.  Now,  as  negligent 
ignorance  has  the  same  effect  in  law,  in  actions  for  damages  for 
negligence,  as  actual  knowledge,^  in  either  of  these  cases,  in  the 
absence  of  contributory  negligence  on  the  part  of  the  plaintiff  or 
person  killed  or  injured,  the  municipal  corporation  will  be  liable. 
The  rule  under  this  hesid  is  belifeved  to  be  correctly  stated  thus  : 
The  municipal  corporation  will  not  be  answerable  for  damages 
caused  by  a  defective  condition  of  its  highways,  bridges,  or  ap- 
proaches produced  by  some  act  not  its  own,  —  as  by  the  act  of  a 
wrong-doer,  by  a  sudden  flood  or  other  casualty,  —  unless  (1) 
actual  notice  had  come  to  it  of  such  defect,  and  a  reasonable  time 
had  elapsed  before  the  accident  to  enable  it  to  repair  the  same, 
by  the  exercise  of  reasonable  diligence;  or  (2)  unless  sufficient 
time  had  elapsed  between  the  happening  of  the  defect  and  the 
happening  of  the  accident  to  enable  the  corporation,  by  the  exer- 
cise of  reasonable  diligence,  to  discover  the  defect  and  repair  it. 
If  sufficient  time  has  thus  elapsed,  the  jury  will  be  authorized  to 
infer,  either  that  the  municipal  corporation  had  notice  of  the 
defect,  or  that  it  was  guilty  of  negligence  in  not  knowing  it.* 


1  Fort  Wayne  v,  l)e  Witt,  47  Ind. 
391;  pout,  §  1764. 

»  Mersey  Docks'  Trustees  v.  Gibbs, 
L.  R.  1  H.  L.  93. 

«  Barretts.  St.  Joseph,  53  Mo.  290; 
Schweickhardt  v.  St.  Louis,  2  Mo. 
App.  671 ;  Doherty  r.  Waltliam,  4  Gray 
(Mass.),  596;  Harper  v.  Milwaukee,  30 


Wis.  865;  Pridcaux  r.  Mineral  Point, 
43  Wis.  513;  ».  c,  6  Cent.  L.J.  428; 
Mack  V.  Salem,  6  Ore.  275 ;  Dorlon  v, 
Brooklyn,  46  Barb.  (N.  Y.)  604 ;  Sweet 
r.  Gloversvllle,  12  Hun  (N.  Y.),  802; 
Wilson  V.  Watertown,  3  Hun  (N.  Y.), 
508;  Todd  r.  Troy,  61  N.  Y.  506;  Mc- 
Ginityr.  New  York,  5  Duer  (N.  Y.), 
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And  this  question,  whether  the  municipal  corporation  thus  had 
notice  or  was  negligently  ignorant,  is,  in  general,  a  qufistionfor 
the  jury. ^  Such  notice  may  be  inferred  by  the  jury,  if  the  defect 
in  the  street  or  sidewalk  had  existed  for  a  considerable  length  of 
time,^  or  so  long  as  to  render  it  notorious.^ 

§  1707.  Chattel  Mortgrage:    Due    Diligence    in   Foreclos- 
ing.—  In  Illinois  it  has  been  ruled,  in  a  contest  between  a  mort- 


674;  Hart  9.  Brooklyn,  36  Barb.  (N. 
T.)  226;  Seaman  v.  New  York,  3  Daly 
(N.  Y.),  H7;  Bush  v.  Geneva,  3  N.  Y. 
S.  C.  (T.  &  C.)  409;  Chicago  v,  Lang* 
lasB,  66  111.  361;  Peru  v,  French,  55 
Dl.  817;  Reed  u.  Northfleld,  13  Pick. 
(Hass.)  94;  Doulon  v.  Clinton,  83 
Iowa,  897;  BoweU  o.  Williams,  29 
Iowa,  210;  Boucher  v.  New  Haven, 
40  Conn.  456;  BiU  v.  Norwich,  89 
Conn.  222;  Rice  v.  Des  Moines,  40 
Iowa,  641;  Clark  v.  Corinth,  41  Vt. 
449;  Ozier  v.  Hinesburgh,  44  Vt.  220; 
Hnme  v.  New  York,  47  N.  Y.  639 ;  Jan- 
sen  V.  Atchison,  16  Kan.  858;  Chicago 
V.  Murphy,  84  111.  224;  Fahey  v.  Har- 
Tard,  62  111.  28;  Lobdell  v.  New  Bed- 
lord,  1  Mass.  153;  Harrimen  r.  Boston, 
114  Mass.  241;  Howe  v.  Plainfleld,  41 
N.  H.  135;  Hubbard  r.  Concord,  86  N. 
H.  52;  Ward  t?.  JefEcrson,  24  Wis.  342; 
Colby  V.  Beaver  Dam,  84  Wis.  285; 
Goodnough  v,  Oshkosh;  24  Wis.  549; 
«.  c.  9ub  nom.  Goodno  v,  Oshkosh,  28 
Wis.  800;  HaU  v.  Fond du  Lac,  42  Wis. 
274;  Mosey  «.  Troy,  61  Barb.  (N.  Y.) 
581;  Reinhard  v.  New  York,  2  Daly  (N. 
Y.)  248;  Manchester  v,  Hartford,  80 
Conn.  1 18 ;  Townsend  r.  Des  Moines,  42 
Iowa,  657 ;  Schmidt  v.  Chicago  &c.  R. 
Co.,  SS  111.  405;  Chicago  v.  McCarty, 
75  Dl.  602;  Cusick  v,  Norwich,  40 
Conn.  875;  Chicago  v.  Fowler,  60  111. 
322;  Chicago  v,  Crooker,  2  Bradw. 
(111.)  279;  Weightman  v,  Washington, 
1  Black  (U.  S.)^  39;  Noble  v.  Richmond 


(Va.  Ct.  App.  1879),  7  Reporter,  478; 
Atlanta  v.  Perdue,  53  6a.  608;  Fort 
Wayne  v.  De  Witt,  47  Ind.  891. 

1  Howe  V.  Plainfleld,  41  N.  H.  135; 
Springer  v.  Bowdoinham,  7  Me.  442; 
Bradbury  v,  Falmouth,  18  Me.  181. 

^Lindliolmv.  St.  Paul,  19  Minn.  245; 
Reed  v.  Northfleld,  13Pick.  (Mass.)  94; 
Harriman  v.  Boston,  114  Mass.  241; 
Howe  17.  Lowell,  101  Mass.  99;  Don- 
aldson V,  Boston,  16  Gray  (Mass.), 
508;  Hume  v.  New  York,  47  N.  Y.  639; 
McLaughlin  r.  Corry,  77  Pa.  St.  109; 
Goodno  u.  Oshkosh,  28  Wis.  300;  Holt 
v.  Penobscot,  56  Me.  15;  Springfield 
V.  Doyle,  76  111.  202;  Rockford  v.  Hll- 
debrand,  61  111.  155;  Blllr.  Norwich,  39 
Conn.  222;  Manchester  v.  Hartford,  80 
Conn.  118;  Galesburg  v.  Higley,  61  HI. 
287;  Crosby  v,  Boston,  118  Mass.  73; 
Rowe  V,  Portsmouth,  56  N.  H,  291 ; 
posty  §  1754. 

«  Requa  v.  Rochester,  45  N.  Y.  129 ; 
Hart  V,  Brooklyn,  36  Barb.  (N.  Y.)  226, 
229 ;  Todd  V.  Troy,  61 N.  Y.  506 ;  Doulon 
».  Clinton,  83  Iowa,  897.  Some  excep- 
tions have  been  admitted  to  tills  rule. 
Barnes  v.  Newton,  46  Iowa,  567; 
Cleveland  v.  St.  Paul,  18  Minn.  279. 
Compare  Ward  v.  Jefferson,  24  Wis. 
842;  McCabe  v.  Hammond,  84  Wis. 
590;  Griffin  v.  New  York,  9  N.  Y.  456; 
8,  c.  Selden's  Notes,  223;  Wallace  v. 
New  York,  2  Hilt.  (N.  Y.)  440;  ».  c.  18 
How.  Pr.  169.  See  further  2  Thomp. 
Neg.  762,  et  aeq. 
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gagee  of  chattels  and  a  creditor  of  the  mortgager,  that,  whether 
due  diligence  has  been  used  by  the  mortgager  in  foreclosing  the 
mortgage  after  it  has  matured,  is  a  mixed  question  of  law  and 
fact,  not  wholly  within  the  province  of  the  jury.  *'It  is  for  the 
court  to  determine  what  time,  under  the  circumstances,  is  reason- 
able, and  then  the  jury  will  say  whether  the  mortgage  was  fore- 
closed within  that  time."  * 

§  1708.  Commercial  Paper:  L<eaTing  Blanks  which  Admit 
of  Fraudulent  Alterations. — There  is  a  rule  of  law,  applied 
within  narrow  limits,  that,  when  one  of  two  .innocent  persons 
must  suffer  through  the  fraud  of  a  third,  the  loss  must  rather  fall 
on  the  one  whose  negligence  rendered  possible  the  commission  of 
the  fraud.  It  is  frequently  applied  in  cases  of  fraudulent  alter- 
ations of  commercial  paper.  In  such  cases,  if  the  maker  or 
drawer  has  been  negligent  in  so  drawing  the  instrument  as  to 
leave  unfilled  blanks  which  easily  admit  of  alterations,  and  if, 
after  being  so  executed  and  delivered,  the  instrument  is  altered, 
and  is,  so  altered,  passed  to  the  hands  of  a  bona  fide  purchaser, 
the  original  maker  will  be  liable  to  the  bona  jffrfe  purchaser  for  the 
amount  of  the  instrument  as  thus  altered.  But  in  such  cases  the 
question  whether  the  maker  was  negligent  in  leaving  unfilled  blanks 
in  the  instrument,  has  been  held  to  be  a  question  of  fact  for  a  jury? 

§  1709.  Fraud:  Prudence  in  relying:  upon  Fraudulent 
Representations.  —  Where  the  question  related  to  fraud  in  ob- 
taining a  judgment,  it  was  held  proper  to  leave  to  the  jury  the 
question  whether  the  defendants  should  have  relied  upon  certain 
representations  which  were  made  to  them,  and  whether  they 
omitted  reasonable  prudence  and  caution  in  acting  upon  the  plaint- 
iff's assurances  and  advice.* 

1  Wooley  V,  Fry,  30  111.  168, 162.  ante,   §§   1399,  1400.    Seasonable  time 

^  Brown  v.  Reed,  79  Pa.  St.  370;  s,  for  filling  out  a  promissory  note  de- 

c.  21  Ara.  Rep.  75;  Leas  r.  Walls,  101  livered  in  blank:  Temple  r.  PuUen,  8 

Pa.  St.  67 ;  «.  c.  47  Am.  Rep.  G99.    Com-  Exch.  889 ;  Mulhall  v,  Neville,  Id.  890. 

parePhelan  v.  Moss,  67  Pa.  St.  59;  ».  «  Greene    v,  HaUendeck,  24    Hun 

c.  6  Am.  Rep.  402;  Garard  v.  Haddan,  (N.  Y.),  116. 

67  Pa.  St.   82;  8.  c.  5  Am.  Rep.  412; 
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§  1710.  Guaraa<7 :  Diligence  in  Proceeding:  against  Prin- 
eipal  Debtor  in  order  to  Charge  Guarantor.  — In  some  juris- 
dictions it  is  held  that  a  contract,  by  which  one  guarantees  the 
payment  of  the  debt  of  another,  is  conditioned  upon  the  creditor's 
diligent  use  of  the  means  within  his  power  to  collect  the  debt  of 
the  principal  debtor ;  that  it  creates  only  a  contingent  liability, 
which  becomes  absolute  only  after  the  use  of  due  and  unsuccess- 
ful diligence  to  obtain  satisfaction  from  the  principal,  or  after 
the  intervention  of  circumstances  which  excuse  diligence.^  And 
whether  the  creditor  has  used  due  diligence  to  collect  the  debt  of 
the  principal  debtor,  is  a  question  for  a  jury  ^  under  all  the  cir- 
cumstances of  the  case.^ 

§  1711.  Railways :  Speed  of  a  Railway  Train  in  the  Streets 
of  a  Town  or  City.  — Whether  a  railway  train  is  running  at  an 
improper  rate  of  speed,  is  a  question  of  fact  for  the  jury,  where 
the  rate  of  speed  allowed  by  an  ordinance  of  the  town  or  city 
on  the  streets  of  which  the  train  is  run,  is  not  exceeded.^ 

§  1712.  Sales:  Diligence  by  the  Parchaser  of  goods  in  ob- 
taining Possession. — Whether  a  purchaser  of  goods  has  used 
diligence  in  acquiring  possession  so  as  to  protect  his  title  against 
that  of  a  subsequent  purchaser,  is  a  question  of  fact  which  can- 
not be  withdrawn  from  the  jury  by  an  instruction.* 

§  1713.  How  Jury  instructed  in  Actions  for  Negligence. — 

In  some  cases  the  courts  are  able  to  do  little  more  than  to  give 
to  the  jury  an  abstract  rule  or  definition  of  negligence,  leaving 
them  to  apply  it  to  the  facts,  which  they  judge  to  be  proved  by 
the  evidence  of  the  particular  case,  — as  for  instance,  to  instruct 
them  that,  ^^  negligence  is  the  omission  to  do  something  which  a 
reasonable  man,  guided  by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs,  should  do,  or  the  doing 

^  GUberto.  Henck,  6  Casey  (Pa.)»  *  Kramph  v,  Hatz,  supra. 

M5;  MiUer  v,  Burkey,  8  Casey  (Pa.),  •  McGrath  v.  New  York&c.  R.  Co., 

Vi7;  Isett  V,  Hoge,  2  Watts  (Pa.)»  128;  1  Thomp.  &  C.  243. 

(ramph  v.  Hatz,  52  P.  St.  625,  529.  ^  Gradle  v,  Kem,  109  111.  558. 
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something  which  a  prudent  and  reasonable  man  would  not  do.^ 
With  such  an  instruction  for  their  guidance,  it  is  for  the  jury  to 
determine  whether  the  parties  in  the  particular  case  have  so  acted 
as  to  absolve  themselves  from  the  imputation  of  negligence, — a 
conclusion  to  be  deduced  by  evidence  of  what  it  is  customary  for 
persons  to  do  in  similar  circumstances,  and  by  the  estimate  of  the 
jurors  as  to  what  a  person  of  ordinary  prudence,  similarly  sit* 
uated,  ought  to  do. 


Article  II. — Precedents  op  Instructions. 

Subdivision  i.  —  Qeneral  Principles, 

Subdivision  2,  —  Injuries  to  Children. 

Subdivision  3.  —  Master  and  Servant. 

Subdivision  4.  —  Municipal  Corporations. 

Subdivision  5.  —  Carriers  of  Passengers, 

Subdivision  6,  —  Travelers  at  RaUioay  Crossings. 

Subdivision  7,  —  Trespasses  on  Railway  Tracks. 

Subdivision  8.  — Railway  Injuries  to  Domestic  Animals. 

Subdivision  9.  —  Railway  Fires. 
Subdivision  10,  — Miscellaneous. 


Subdivision  1,  —  Qeneral  Principles. 

Section 

1718.  Qeneral  Instmction  defining  Negligence  and  Contaribntory  Negligence. 

1719.  Omission  of  Statutory  Precaution  Negligence  per  se, 

1720.  Causal  Connection  between  Wrong  and  Injury. 

1721.  General  Instructions  on  Contributory  Negligence. 

1722.  Contributory  Negligence:  Proximate  and  Remote  Cause:  Rule  where 

the  Defendant's  Negligence  was  the  Proximate  and  the  PlaintifE*B 

the  Remote  Cause  of  the  Injury. 
1728.  Non-Liability  for  Subsequent  Aggravation  by  Plaintiff  of  his  Damages. 
1824.  Duty  of  the  Person  Injured  to  Employ  Surgical  Aid  and  use  Care  to 

Diminish  the  Damages. 

§  1718.  General  Instruction  definino  Negligence  and  Contribu- 
tory Negligence.  — **  Negligence,  in  a  general  sense,  is  every  omis- 
sion to  perform  a  duty  imposed  by  law  for  the  protection  of  one's  own 

1  Alderson,B.;  iuBlyth  v.  Birmingham  Waterworks  Co.,  11  Ezch.  781,784. 
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person  or  property,  or  that  of  another.  Negligence,  to  some  extent, 
should  be  measured  by  the  character,  risk  and  exposure  of  the  business 
under  consideration ;  and  the  degree  of  care  of  all  parties  is  higher  when 
the  lives  and  limbs  of  themselves  or  others  are  endangered,  than  in 

ordinary  cases. Ordinary  negligence  is  the  want  of  such  care 

and  diligence  as  reasonably  prudent  men  generally,  in  regard  to  the 
subject-matter  of  inquiry,  under  such  circumstances  as  those  under 
consideration,  would  use  to  endeavor  to  prevent  the  injury  complained 

of. Contributory  negligence  is  negligence,  not  only    upon  the 

part  of  the  one  committing  the  injury,  but  also  upon  the  part  of  him 
upon  whom  the  injury  is  committed,  and  by  which  they  both  contribute 
thereto.^  -  •  .  .  *<  By  ordinary  care  is  meant  that  care  which  a  person  of 
common  prudence  takes  of  his  own  concerns,  or  that  degree  of  care 
which  men  of  common  prudence  exercise  about  their  own  affairs,  in  the 
age  and  country  in  which  they  live.  In  determining  what  would  be 
ordinary  care  in  a  particular  case,  reference  must  be  had  to  the  actual 
state  of  society,  the  business  habits,  and  general  usages  peculiar  to  the 
time  and  country.  What  is  done  by  men  of  ordinary  prudence  in  any 
particular  country,  in  respect  to  things  of  a  like  nature,  whether  it 
be  more  of  less,  in  point  of  diligence,  than  what  is  exacted  in  another 
country,  becomes,  in  fact,  the  general  measure  of  diligence."  ^ 

I  1719.  OacissiON  OP  Statutory  Precaution  Negugencb  per  se.  — 
*'If  the  jury  believe  from  the  evidence,  that  the  defendants,  their 
agents  and  servants,  omitted  to  ring  a  bell  or  sound  a  whistle  in  the 
manner  required  by  law,  such  omission  constitutes  a  prima  facte  case  of 
negligence,  and  the  defendants  are  liable  to  plaintiff  for  the  loss  and 
damage  proved  to  have  been  sustained  by  him  by  reason  of  such  neg- 
ligence." * 

S  1720.  Causal  Connection  between  Wrong  and  Injury.  — **If  the 
jury  believe  from  the  evidence  that  the  gunshot  or  pistol  wounds 
inflicted  on  Andrew  Jackson,  were  necessarily  fatal,  and  it  was  a 
wrongful  act  for  the  defendant's  employes  to  receive  Jackson  on  the 
train  at  the  time  and  place  in  question  in  his  wounded  condition,  and 
that  said  wrongful  act  only  hastened  the  death  of  Jackson  and  was 

• 

1  Approved  in  Houston  &c.  R.  Co.  *  Approved    in     Chicago     &c.    B. 

0.  Randall,  50  Tex.  255.  Co.  v.  £lmore,  67  111.  177.    Sec  aitte, 

•  Approved  in  Derosia  v.  Winona      §  1672. 
4c.  R.  Co.,  18  Minn.  149. 
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Dot  the  cause  of  the  same,  yoa  mast  find  a  verdict  for  the  defend- 
ant." 1 

§  1721,  General  Instructions  on  Contributory  Neqlioencb. —  "  If 
the  jury  believe  from  the  evidence  that  plaintiff,  by  his  own  negligence, 
directly  contributed  in  any  degree  to  the  injury  sued  for,  they  will 
find  for  defendant."  * "  One  who  is  injured  by  the  ordinary  negli- 
gence of  another  cannot  recover  damages  therefor,  if  the  injured  party, 
by  his  own  ordinary  negligence  or  willful  wrong,  proximately  contrib- 
uted to  the  injury,  so  that  it  would  not  have  happened  but  for  his  own 
fault.  If  the  party  injured  by  his  own  carelessness  substantially  con- 
tributed to  the  injury,  or  might,  by  the  exercise  of  ordinary  care,  such 
as  prudent  men  generally  would  have  used  under  similar  circumstances, 
have  avoided  the  injury,  he  cannot  recover  damages."  8  -  -  -  -  "  One  who 
is  injured  by  the  mere  negligence  of  another  cannot  recover  any  compen- 
sation for  his  injury,  if  he,  by  his  own  ordinary  negligence  or  willful 
wrong,  contributed  to  produce  the  injury  of  which  he  complains,  so 
that,  but  for  his  concurring  and  co-operating  fault,  the  injury  would 
not  have  happened  to  him ;  except  when  the  direct  cause  of  the  injury 
is  the  omission  of  the  other  party,  after  becoming  aware  of  the  injured 
party's  negligence,  to  use  a  proper  degree  of  care  to  avoid  the  conse- 
quences of  such  negligence."  ^ 

§  1722.    CONTRIBUTORT  NeOLIOENOE  :    PROXIMATE  AND  ReMOTE  CaUSB: 

Rule  Where  the  Defendant's  Negligence  was  the  Proximate,  and 
THE  Plaintiff's  the  Remote  Cause  of  the  Injury.  —  "If  the  jury  be- 


1  In  Jackson  V.  St.  Louis  &c.  R.  Co., 
87  Mo.  422,  428,  this  instruction  was 
refused,  but  the  Supreme  Court  of 
Missouri  held  that  it  ought  to  have 
been  given. 

'  Approved  in  Neilon  v.  Kansas 
City  &c.  R.  Co.,  85  Mo.  699,  601,  Ray, 
J.,  obiter.    See  ante,  §  1679  etaeq. 

*  Approved  In  Houston  &c  R.  Co. 
V,  Randall,  60  Tex.  255,  257. 

<  Approved  in  Cooper  v.  Central  R. 
Co.,  44  Iowa,  134,  138.  Citing  and  re- 
lying upon  Spencer  v,  Illinois  Central 
R.  Co.,  29  Iowa,  65,  68.  In  Muldowney 
r.  Illinois  Central  R.  Co.,  39  Iowa,  (JIS, 
an  instruction  will  be  found  applicable 
to  the  case  of  an  Injury  received  in 


coupling  cars,  where  the  plaintiff  was 
warned  by  a  by-stander  of  the  danger. 
Other  models  of  instruction  on  con- 
tributory negligence  will  be  found  In 
Riley  «.  West  Virginia  &c.  R.  Co.,  27 
W.  Va.  146, 154,  Walter  r.  Chicago  &c. 
R.  Co.,  89  Iowa,  86;  Hocum  v, 
Weitherick,  22  Minn.  154;  Perigo  r. 
Chicago  &c.  R.  Co.,  62  Iowa,  277.  And 
in  almost  any  reported  case  of  negli- 
gence, where  .the  instructions  are  set 
out.  See  also  Snyder  v.  Railway  Co., 
11  W.  Va.  .14,  80;  Sheff  «.  Hunting- 
ton, 16  W.  Va.  307;  Johnson  v.  Rail- 
way Co.,  25  W.  Va.  670;  Hough  o. 
Railway  Co.,  100  U.  S.  213. 
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lieve  from  the  evidence  that  the  plaintiff's  negligence  oontribnted  to  the 
injury  complained  of,  he  cannot  recover.  But  if  such  negligence  was 
only  slight,  or  the  remote  cause  of  the  injury,  he  may  still  recover,  not- 
withstanding such  slight  negligence  or  remote  cause."  ^  ''Although 
the  decease^  may  have  been  guilty  of  misconduct,  or  failed  to  exercise 
ordinary  care  and  prudence,  while  a  passenger  on  defendant's  car, 
which  may  have  contnbuted  remotely  to  the  injury  or  death  of  deceased, 
yet  if  the  agents  of  defendant  were  guilty  of  misconduct  in  the  man^ 
agement  of  said  cars,  which  was' the  immediate  cause  of  deceased's 
injury  and  death,  and  with  the  exercise  of  prudence  by  said  agents, 
said  injury  and  death  might  have  been  prevented,  the  defendant  is  lia- 
ble in  this  suit ;  and  if  the  jury  find  for  the  plaintiff,  they  will  assess  the 
damages  at  the  sum  of  five  thousand  dollars,  and  return  a  verdict  for 
the  plaintiff  for  that  sum."  ^ 

I  1723.    NOK-LIABILITT  FOR    SOBSEQUEMT    AGGRAVATION  BT  PLAINTIFF 

OF  HIS  Damages.  —  ''And  so,  too,  it  was  the  duty  of  the  plaintiff  to 
use  ordinary  care  to  cure  and  restore  herself;  and  if  you  find  from  the 
evidence  that  the  plaintiff  failed  to  use  such  ordinary  care  in  the  prem- 
ises, but  that  she  unnecessarily  exposed  herself  in  inclement  weather, 
or  otherwise,  after  receiving  her  injuries,  if  any  she  received  in  said 
accident,  and  thereby  increased  and  aggravated  such  injuries  and  en- 
hanced their  evil  effects,  you  will  take  these  facts  into  account  in  arriv- 
ing at  your  verdict,  if  you  find  for  plaintiff ;  and  should  not  allow  any 
damages  to  plaintiff  for  any  ailments,  injuries  or  diseases,  or  their  ag- 


1  Approved  in  Sawyer  v.  Saner,  10 
Kan.  470:  citing  Ernst  o.  Hudson 
River  R.  Co.,  35  N.  Y.  9;  Johnson 
p.  Hudson  River  R.  Co.,  20  N.  Y.  66, 
76;  Beers  v.  Housatonuc  R.  Co.,  19 
Conn.  666;  Union  Pacific  R.  Co.  v. 
Rollins,  5  Kan.  167;  Shear.  &  Redf.  on 
Neg.,  §  33;  Isbell  v.  New  York  &c.  R, 
Co.,  27  Conn.  393;  Richmond  v,  Sac- 
ramento Valley  R.  Co.,  18  Cal.  861 . 

'  Approved  in  Haelsenlcamp  v.  Citi- 
lens'  R.  Co.,  37  Mo.  637,  6t0.  The 
doctrine  embraced  in  the  above  in- 
structions was  quite  in  fashion  in 
some  courts  a  few  years  ago.  Lord 
Campbell's  doctrine  that  if  the  negli- 
gence of  the  plaintiff  contributed  in 


any  degree  to  the  accident  he  could 
not  recover  (Dowell  v.  Gen.  Steam 
Nav.  Co.,  6  El.  &B1.  195),  worked 
such  hardships  that  the  courts  en- 
deavored to  find  roads  out  of  it,  and 
the  above  was  one  which  they  hit 
upon.  But  it  did  not  work  well.  It 
was  mere  casuistry;  it  threw  the 
whole  thing  into  the  scales  of  the 
loose  judgments  of  juries,  and,  in 
effect,  abolished  the  rule  of  contrib- 
utory negligence.  It  therefore  went 
out  of  fashion,  and  we  hear  very  little 
of  it  In  recent  cases.  2  Thomp.  Neg. 
1161  et  aeq. ;  antey  §  1676.  For  another 
instruction  of  this  kiud,  see  Burham 
V.  St.    Louis  &c.  B.  Co.,  66  Mo.  889. 
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gravation,  from  which  plaintiff  has  been,  or  may  be,  suffering  by  reason 
of  such  exposure,  and  from  which  she  would  not  otherwise  be  suffering."  ^ 

§  1724.  Duty  of  the  Person  Injured  to  employ  Surgical  Aid  and 
USE  CARE  TO  DIMINISH  THE  DAMAGES.  —  "It  was  the  duty  of  the  plaint- 
iff to  use  ordinary  care,  judgment  and  diligence  in  securing  medical  or 
surgical  aid  after  she  received  the  injuries  complained  of,  if  any  she 
received ;  and  if  you  find  from  the  evidence  that,  after  she  received 
such  injuries,  if  any  she  did  receive,  she  failed  to  use  such  ordinary 
care,  judgment  and  diligence  in  procuring  timely  medical  or  surgical 
aid ;  and  if  you  further  find  from  the  evidence  that,  by  reason  of  such 
failure,  her  condition  is  now  different  and  worse  than  it  would  have  been 
if  she  bad  used  such  ordinary  care,  judgment  and  diligence,  in  the  prem- 
ises, tlien  if  you  find  for  the  plaintiff  3'ou  should  take  this  into  account 
in  making  up  your  verdict,  and  should  not  allow  her  any  damages  for 
ailments  and  diseases,  if  any,  that  may  have  resulted  from  such  failure."  ^ 


1  In  approving  this  InstructioD,  the 
Supreme  Court  of  Indiana,  speaking 
througli Elliott,  J.,  said:  "  We  regard 
this  instrudtiou  as  unusually  clear  and 
forcible,  and  we  are  satisfied  that  it 
correctly  states  the  law.  A  plaintiff 
is  not  bound  to  use  extraordinary  care 
to  prevent  an  injury-  from  developing 
into  evil  consequences,  but  is  bound 
to  the  use  of  ordinary  care  and  dili- 
gence. It  is  true  that  in  6ome  cases 
ordinary  care  will  require  a  high  de- 
gree of  care,  for  care  must  always  be 
proportionate  to  the  danger  in  order 
to  be  even  ordinary  care ;  but  there  is 
no  requirement  that  In  any  case  more 
shall  be  done  than  a  person  of  ordinary 
prudence  would  do  under  like  circum- 
stances.*' Louisville  &c.  R.  Co.  v, 
Falvcy,  104  Ind.  409,  425;  citing  Beach 
Contr.  Neg.  22.  Further  on  the 
learned  judge  said  of  this  instruc- 
tion :  *'  It  is  fair  in  all  its  parts,  clear 
in  its  language,  and  consistent  In  its 
general  tenor."    Ibid,  426. 

a  "This  instruction,"  said  Elliott, 
J.,  "  expresses  the  law  correctly.  One 
who  is  injured  by  the  negligence  of 
another  is  bound  to  use  ordinary  care 


and  diligence  in  securing  medical  or 
surgical  aid,  but  he  is  bound  to  no 
hlglier  degree  of  care  and  diligence." 
Louisville  &c.  R.  Co.  v.  Falvey,  104 
Ind.  409,  424;  citing  Beach  Contr. 
Neg.  21.  In  Rice  v.  DesMoines,  40 
Iowa,  638,  G44,  there  is  a  precedent  of 
an  instruction,  approved  on  appeal, 
embodying  the  proposition  that  the 
plaintiff  is  not  to  have  his  damages 
diminished  by  reason  of  subsequent 
surgical  treatment,  provided  he  em- 
ployed a  surgeon  of  good  reputation, 
although  not  the  most  skillful.  The 
court  cited  the  following  cases :  Col- 
lins V,  Council  Bluffs,  32  Iowa,  324, 
329;  Lawrence  V.  Housatonic  R.  Co., 
29  Conn.  390;  Stover  v.  BluehiU,  51 
Me.  439.  In  Klutts  v.  St.  Louis  &c. 
R.  Co.,  75  Mo.  642,  645,  there  is  a  se- 
ries of  four  instructions  upon  this 
subject,  given  in  behalf  of  the  defend- 
ant. These  instructions,  though  not 
challenged  on  appeal  and  hence  not 
approved  in  such  a  way  as  to  make 
them  authoritative  precedents,  were, 
nevertheless,  drawn  by  sicillful  coun- 
sel and  may  be  consulted  as  models. 


Tit.  V,  Ch.  LIV.]     negligence:  instructions. 


1267 


Subdivision  2.  —  Injuries  to  Children. 

Section 

1727.  Injury  upon  Railway  Tracks. 

1728.  That  the  Negligence  of  the  Parents  In  allowing  their  Child  to  run  at 

large  will  not  excuse  Negligence  of  the  Defendant  in  Running  over  it. 

1729.  Another  Instruction  on  the  same  Hypotliesis. 

1730.  Defendant's  Instruction  on  the  Hypothesis  of  Ordinary  Care. 

1731.  Another  Instruction  on  the  Defendant's  Hypothesis  of  Reasonable  Care 

and  of  Efforts  to  stop  Train  after  Discovering  Child. 

1732.  Defendant's  Instruction  on  the  Hypothesis  of  Liability  on  the  Ground 

of  Negligence  only. 

1733.  Instruction  on  the  Hypothesis  of  Contributory  Negligence  in'a'  child 

Eleven  years  old.  •-'''.••'•     •    .  •  •' 

1734.  Instruction  excluding  Conclusion*  of  <Neglli^uCe*f^om  th6  mere  Happen- 

ing of  the  Accident.  -  >       ;     ' 

I  1727.  —  Injury  upon  Railway  Track.  —  "  The  jury  are  instructed 
that,  although  they  may  believe  from  the  evidence,  that  the  son  of 
phiintiffs  was  guilty  of  negligence  or  carelessness,  which  contributed  to 
the  injury,  yet  if  they  further  believe,  from  the  evidence,  that  the  serv- 
ants or  agents  of  the  defendant,  managing  the  locomotive  or  c&rs  of 
defendant,  with  which  the  injury  was  inflicted,  might  have  avoided  the 
said  injury  by  the  use  of  ordinary  care  and  caution,  the  jury  will  find 
for  plaintiffs."  1 

§  1728.  That  the  Negligence  of  the  Parents  in  allowing  thbib 
Ohild  to  bun  at  Large  will  not  Excuse  Negugence  op  the  Defend- 
ant IN  Running  over  It.  —  '*  The  court  further  instructs  the  jury  that 
the  parents  of  said  child  were  not  prohibited  from  allowing  him  to  go 
OQt  upon  the  grounds  adjacent  to  their  dwelling  house,  even  though  it 
were  close  to  the  track  of  defendant*s  railway,  in  company  with  his 
sister  and  other  small  children,  to  play  and  enjoy  the  fresh  air  and  sun- 


1  Approved  in  Ostertag  v.  Pacific 
Railroad,  64  Mo.  423.  This  case  con- 
tains two  other  instruct  ions,  approved 
on  appeal,  as  to  the  degree  of  care  re- 
quired of  a  railway  company  to  avoid 
injuring  children.  Other  useful  in- 
structions on  the  subject  of  injuries 
to  children,  drawn  upon  the  hypotlieses 
presented  by  the  evidence  of  the  op- 
posing  parties,  will  be  found  in  the 


following  cases:  Farris  v,  Cass  Ave. 
R.  Co.,  80  Mo.  325  (street  railway); 
affirming  s.  c.  8  Mo.  App.  588  (child 
two  years  old) ;  Douahoe  v.  Wabash 
&c.  R.  Co.,  83  Mo.  543,  550;  Albertson 
V.  Chicago  &c.  li.  Co.,  48  Iowa,  292; 
Hicks  r.  Pacific  Railway,  64  Mo.  438 
(child  on  platform  struck  by  piece  of 
timber  on  passing  train)'. 


•  • 
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shine ;  but,  in  allowing  them  this  freedom,  the  plaintiffs   were  only 
required  to  use  the  same  care  and  precaution  to  prevent  them  from  going 
into  dangerous  places  and  receiving  injury  or  harm,  as  ordinarily  pru* 
dent  people  similarly  situated  would  exercise  as  to  their  own  children, 
and  would  deem  adequate  for  this  purpose ;  and  although  the  jury  may 
find  that  the  plaintiffs  were  imprudeqt  or  careless  in  this  respect,  yet  if 
the  jury  further  find  that  the -servants  and  employes  of  the  defendant, 
in  charge  of  said  train,  had  they  been  exercising  care  and  watchfulness, 
under  the  circumstances,  could  have  seen  and  recognized  the  fact  that 
it  was  a  child,  and  could  have  stopped  the  train  and  prevented  the  in- 
;•   /;  /  :  3ltry>,tbeir  finding  must  be  for  the  plaintiff."^ 
*  •' '  •  .'*•  •■•*  •     •    •••  ••• 

§*1726C  A^iT^9R*r^TR?CTjoN  ox  the  Same  Hypothesis.  —  "Al- 
though the  jury  maj^  firctT^cqin  tlie[]evidence  that  the  parents  of  the 
child  were  guilty  of  negligen<be  W  permitting  their  child  to  go 
upon  the  track  of  the  railway,  yet  if  the  injury  of  said  child  could 
have  been  avoided  after  the  employes  learned  of  the  danger  in  which 
said  child  was,  or  might  have  learned  of  his  dangerous  situation  by  the. 
use  of  reasonable  diligence,  then  they  must  find  for  the  plaintiff."^ 

§  1730.  Defendant's  Instruction  on  the  Hypothesis  of  Ordinary- 
Care.  —  '*  If  the  jury  believe  from  the  evidence  that  the  persons  in 
charge  of  the  train  were  exercising  ordinary  care  in  running,  conduct- 
ing and  managing  the  same,  and  that  they  did  not  discover  the  child' 
upon  the  track  or  see  it  approaching  the  same,  in  time  to  prevent  the- 
injury  complained  of,  then  the  plaintiff  cannot  recover  in  this  action,, 
and  the  finding  must  be  for  the  defendant."  ^ 

§  1731.  Another  Instruction  on  the  Defendant's  Hypothesis  of* 
Reasonable  Care,  and  of  Efforts  to  stop  Train  after  Discovering 
Child.  —  *'If  the  jury  believe  from  the  evidence  that  the  said  child 
went  upon  the  defendant's  track  at  a  place  where  there  was  no  public 
street  or  highway,  and  that  while  there  it  was  struck  and  killed  by  one 
of  defendant's  trains,  and  if  the  jury  further  believe  from  the  evidence 
that  when  the  persons  in  charge  of  said  train,  and  while  in  the  exercise 
of  due  care  and  watchfulness,  discovered  said  child  near  or  upon  said 
track,  they  reversed  the  engine  and  set  the  brakes  upon  the  cars  of  said. 

1  Approved  in  DoBahoe  v,  Wabash  *  Approyed  in  Donahoe  v.  Wabash* 

&c.  S.  Co.,  83  Mo.  543,  651;  ante,  §§      &c.  R.  Co.,  83  Mo.  548,  552. 
1687,  1688. 

*  Approved  in  Donahoe  v.  Wabash 
&C.  R.  Co.,  83  Mo.  543.  661- 
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train  as  quick  as  they  could,  and  that  they  made  use  of  all  the  appliances 
at  thdr  command  to  stop  said  train  and  avoid  injury  to  said  child,  and 
thai;  said  train  did  nevertheless  stnke  and  kill  said  child,  notwithstand-  * 
ing  said  efforts  to  stop  the  same,  then  the  plaintiffs  cannot  recover  in 
this  action,  and  the  verdict  must  be  for  the  defendant."  ^ 

§  1732.  Defendant's  Instruction  on  the  Htpothesis  op  Liabiutt  on 
THE  GROUiiD  of  Negugence  Onlt.  —  ^^  Although  the  jury  may  believe 
from  the  evidence  that  the  deceased  was  struck  and  killed  by  a  train  of 
defendant's  cars,  yet  that  fact  does  not  authorize  the  jury  to  find  a 
verdict  for  the  plaintiffs  in  this  action ;  and  unless  it  has  been  proved 
to  the  satisfaction  of  the  jury  that,  after  said  child  got  upon  the  track, 
or  its  dangerous  situation  was  discovered  by  those  in  charge  of  the 
train,  or  that  they  could  have  seen  it  by  the  exercise  of  ordinary  care 
and  watchfulness,  and  have  stopped  the  same  in  time  to  have  prevented 
the  cars  from  striking  it,  then  the  finding  must  be  for  the  defendant."  ^ 

§  1733.  Instruction  on  the  Hypothesis  of  .Contributory  Negu- 
oencs  in  a  Child  Eleven  Years  Old.  —  *'  The  jury  are  instructed  that 
tlie  son  of  plaintiffs  was  bound  to  exercise  only  such  care  and  prudence 
as  might  reasonably  be  expected  of  a  boy  of  his  age  and  capacity  under 
similar  circumstances,  and  that  the  same  degree  of  care  and  prudence 
in  avoiding  danger  is  not  required  from  a  person  of  tender  years  and 
imperfect  discretion  as  from  a  person  of  mature  years  and  greater  dis- 
cretion under  similar  circumstances ;  and  if  the  jury  believe,  from  the 
evidence,  that  the  said  son  of  plaintiffs  was,  at  the  time  of  the  acci- 
dent, of  about  the  age  of  eleven  years,  they  may  take  that  fact  into  con- 
sideration in  considering  the  question  of  negligence  or  carelessness  on 
the  part  of  said  son."  ' 

§  1734.  Instruction  Excluding  Conclusion  of  Negligence  from 
the  Mere  Happening  of  the  Accident.  —  ^^  In  determining  whether  the 
driver  of  defendant  negligently  and  carelessly  drove  his  car,  or  whether 
the  injury  to  the  child  was  occasioned  by  his  negligent  and  careless 
driving,  you  are  to  consider  all  the  attending  facts  and  circumstances, 
but  you  are  in  no  wise  at  liberty  to  presume  negligence  or  carelessness 

1  Approved  in  Donahoe  v.  Wabash  »  Approved  in   Ostertag  y.  Pacific 

ftc.  R.  Co.,  S3  Mo.  543,  553.  R.  Co.,  64  Mo.  423,  424. 

>  Approved  in  Donahoe  v,  Wabash 
Ac.  R.  Co.,  S3  Mo.  543,  553. 
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« 


^     •?»"   '  I'l    '^ 


'    »  -^      »   'M.*— .-:7      .-  ;^:i      •••'   :— -     LuiiiiDErr  tuopb  Plaintiff 

V  ■•■*flr*  -'  -,» -    .!-»».--    _i  _     ^»>-o,...!T-    .t<4  •  rvmifrt^  lo  Repair 


,T^»  — ••  1' T»n*  r.»-  -ir.-  c  ce£2.i.iaiic  :o  espiov  jarvfuL  reliable 
9vt.*  ^. ir.^-.*-3t;  -s^T"  ui»^*  ~  J  OQviuct  aad  aaaacp  '^  trauui  and  car* ;  and 
.f  ''»«»  ,.i»^  ^»»i;*»vi*  fr^.Ti  :-e  ^r^ieaee  ::iaE  :ae  •leceauanfi  failed  to  eocer- 
AW0  -'>'va#)i<f'  •*»  ■nre^:a  '^e »^mjio%  uiai  -  c  ^^n:a ^^^rrantB^  or  if  ilirfendaot 
M*  >'f     *)  fi^^^-'.Mrire  mv  ^arranc  ^r  :*fBpLo^~«   ::afc  :6  iiad  ^^pod  reaaoa  to 

<^0rT^4r^^  'o  vii --.tfl  T»-'av'ui  JL -"aint  »u  iL»  ;nEt«  jol  while  atgagied 
in    >*«  ''^f^'.^rre  >f  r5  **i:7  «  ^^Kri<.'ve  ^f  isiniiuaiifi.  liteii  defendant  is 

.»4*"»^  f-v  -m^'h  .»  ::in*  *  * "If   iv   unr  Mtie^e froB dieevicfenee 

'h*»t  >  .#^*>ft  ;^  B^iQ^^e  t»*ta  ai^s  A  is  piHraoa  so  act  as  condoctor  of 
^^oy^/i^rst* ^  trjin.4.  .imi  -b:i£,  ^er  ufeniiaai  iud  auctfioof  aachanfit^ 
,-i«i>9«  f  '^/ynf*nn4><\  .vm  n  :ta  eaopio^r  ^b  sinm  oondnetor:  and  tiie  pUn^ 
,#f  w.»i4»  amn'suir^  m  ji?  iuties  ss  :&  jR&kenMt  OK  cfefendBnt's  train ^ aod 
^'•fU  ^r^^'Hflrttt^  iva^i^koaiiie  care,  was  pret.**pitafiBd  bt^iween  two  of  tifee 
^'^^'^  'V^  ^4  triio.  hy  reanoa  if  «fae  «areiesBaes«  and  unfitness  of  La 
?li^^'^^'^>,  9A  <VMi4iir^t»r  of  aaid  3^n«  in  havto^  iiasm  tiie  pin  ooopfing 
ar^M  ''•qi»'4  ▼^Jwit  aoriffiri^  plainc*^  dluxetif.  whereby  plaintiff  was  in- 
)i)<«^/1.  _  «V7)  t>^i»  ji,!^  ^;i|  •ind  f«>r  piaintiif  and  aaseas  his  damages  at 
^Y^h  arnm,  rk>^,  eT<seeding  t!}f\i)Q«).  aa  fihey  believe  fhna  dm  whole  evi- 
'I'^n^^  w'.JI  <v>mpen9ate  him  for  sach  injury.'*  * 

f  174^.  f/rrrr  or  Maatek  to  Fcieibh  Safk  AmiAncss. — It  was 

<M  ^fT«  V  <)f  the  d^f«n<}ant  to  provide  tike  hrifri  ■!■    •    •   *    with  siilll- 


^  Af/fff^A^  fn  Fftrr;^  f?.  Ta^s  Ave-  «  Appreifed  is   NeUos  ».    Kansas 

fr  ,/.  ^./ .  rr.  (  (,.,  ^   Wif.  App,  Wd;  ;  c.      Hty  Ac.  R.  Co.,  ^  Mo.  5»S. 
fittitftt*"!  Hff  Mo.  md,  9r/9,  *  Approved    in    Xeilon   e.   Kansas 

City  4c.  R.  Co.,  95  Mo.  599.  600. 
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dent  and  safe  niachiner}'  and  appliances  to  be  used  in  the  course  of  his 
employment ;  and  if  the  jury  believe  from  the  evidence,  that  he  received 
the  injuries  that  resulted  in  his  death  from  defects  in  such  machinery  or 
appliances,  while  using  them  in  the  regular  course  of  his  employment, 
and  that  such  defects  were  unknown  to  him,  but  that  the  defendant,  in 
the  exercise  of  ordinary  and  reasonable  care  and  diligence,  could  have 
cured  them,  then  the  defendant  is  liable  therefor ;  but  if  they  believe 
that  such  defects  were  latent,  and  not  discernible  by  ordinary  and  rea- 
sonable care  and  diligence,  and  also  that  they  were  unknown,  then  the 
defendant  is  not  liable."  ^ ''If  the  jury  believe  from  the  evi- 


*  Approved  in  Cooper  v.  Pittsburg 
Ac.  R.  Co.,  24  W.  Va.  37, 42,  43.  Other 
instractions  on  this  subject  will  be 
found  in  the  same  case.  In  Riley  v. 
West  Virginia  &c.  R.  Co.,  27  W.  Va. 
160,  a  series  of  w^ell  drawn  instructions 
will  be  found,  applicable  to  a  case 
where  a  railway  brakeinan  was  injured 
by  being  thrown  against  a  stump  left 
In  dangerous  proximity  to  the  railway 
track,  including  also  an  instruction  on 
the  defendant's  hypothesis.  In  Hanni- 
bal &c.  R.  Co.  V.  Fox,  81  Kan.  590, 
there  is  an  instruction  on  the  hypothe- 
sis that  a  servant  caunot  recover 
damages  through  an  injury  received 
from  a  fellow  servant,  unless  the 
master  was  guilty  of  negligence  in 
retaining  the  fellow- servant,  knowing 
his  incompetency.  In  Houston  &c.  R. 
Co.  V,  Randall,  50  Tex.  255,  there  is  a 
long  series  of  instructions  applicable 
to  the  case  of  a  railway  brakeman  re- 
ceiving an  injury  in  consequence  of  a 
ditch  l)eing  left  open  on  the  side  of 
the  defendant's  track,  into  which  he 
stepped  while  attempting  to  make  a 
coupling  of  the  defendant's  cars.  In 
Beems  v.  Chicago  &c.  R.  Co.,  67  Iowa, 
440,  441,  there  is  a  long  instruction  in 
an  action  brought  for  the  death  of  a 
brakeman  in  coupling  cars,  grounded 
on  the  negligence  of  another  servaut 
of  the  defendant,  the  fireman  upon  the 
engine.    It  should  be  observed  that  in 


that  State  the  rule  that  a  master  Is  not 
liable  for  the  negligence  of  one  serv- 
ant causing  injury  to  another  serv- 
ant in  the  same  common  employment, 
has  been  repealed  by  statute.  For 
Instructions  in  another  case  in  the 
same  State  where  a  railway  employ^ 
was  injured  by  the  alleged  negligence 
of  a  co-employ6,  see  Hatfield  v. 
Chicago  &c.  R.  Co.,  Gl  Iowa,  488.  In 
Hughes  V,  Winona  &c.  R.  Co.,  27 
Minn.  139,  there  is  a  long  instruction 
on  the  subject  of  the  risks  which  a 
servant  impliedly  assumes  on  enter- 
ing into  an  employment.  In  Maxwell 
V.  Hannibal  &c.  R.  Co.,  85  Mo.  96, 
100,  there  are  some  instructions 
grounded  on  the  liability  of  a  master 
to  his  servant  for  an  injury  received  by 
the  latter  through  the  carelessness  of 
a  drunken  foreman,  predicated  on  the 
negligence  of  the  master  in  employ- 
ing or  retaining  such  a  foreman.  In 
Neilon  «.  Kansas  City  &c.  R.  Co.,  85 
Mo.  599, 600, 001,  there  are  a  number  of 
instructions,  given  at  the  request,  of 
the  defendant,  excusing  the  act  of  the 
master  in  retaining  an  incompetent 
servant,  from  whom  the  plaintiff,  an- 
other servant,  received  an  injury; 
but,  as  the  defendant  w^as  the  appel- 
lant, these  instructions  cannot  be  re- 
garded as  having  received  explicit 
approval  in  the  Supreme  Court. 
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dence  that  there  was  a  stump  standing  upon  or  alongside  of  the  bank 
of  the  defendant's  railroad,  in  dangerous  proximity  to  the  track  or  cars 
or  engines  and  tender  passing  over  said  track,  whereby  the  risk  of  injury 
to  the  plaintiff  in  the  discharge  of  his  duties  was  increased  beyond  the 
ordinary  risks  incident  to  such  employment,  and  that  said  stump  was 
allowed  to  remain  there  after  the  defendant  knew  of  its  situation,  or 
might  by  the  exercise  of  reasonable  care  and  diligence  have  known  there- 
of, and  if  they  further  believe  that  the  plaintiff  received  the  injury, 
complained  of  in  consequence  of  such  stump,  having  remained  there, 
after  defendant  knew  or  might  have  known  by  the  use  of  care  and  dili- 
gence of  its  situation,  and  that  the  plaintiff,  at  the  time  he  received 
such  injuiy,  was  exercising  ordinary  care,  and  prudence,  as  a  brakeman, 
and  was  in  the  discharge  of  his  duties  as  such,  at  the  time  the  injury 
occurred,  and  did  not  know  of  the  situation  of  said  stump,  or  might  not 
have  known  of  it  by  the  exercise  of  reasonable  care  and  prudence,  then 
the  defendant  is  liable  for  said  injury."  ^ 

§  1739.  Injury  to  Servant  through  Defective  Machinery,  whbrb 
Plaintiff  has  Enowledgb  thereof  and  Defendant  has  Promised  to 
Repair  Same.  —  '*  If  the  draw  bar  was  defective,  and  the  plaintiff  had 
knowledge  of  it,  and  made  objection  thereto,  and  was  induced  to  re- 
main in  the  defendant's  employment  by  promise  or  assurance  of  its 
repair,  within  a  reasonable  time  before  its  repair,  and  not  having  waived 
the  objection,  he  was  injured  by  reason  of  such  defect,  and  he  did  not 
contribute  to  the  injury  by  his  own  fault  or  negligence,  he  will  be  en- 
titled to  recover ;  but  in  such  case  greater  care  will  be  required  of  him 
than  if  he  had  known  of  tlie  defect."  ----'*  If  the  draw-bar  was  de- 
fective, and  the  plaintiff  had  knowledge  of  such  defects,  and  objected  to 
its  use  in  such  condition,  and  still  remained  in  the  employment  of  the  de^ 
fendant  and  in  the  use  of  the  draw-bar,  under  the  inducement  from  his 
superior  employes  that  it  should  be  remedied,  and  it  was  not  so  reme- 
died within  a  reasonable  time,  he  will  be  held  to  have  waived  his  objection 
and  assumed  the  risk,  and  cannot  recover,  though  he  was  thereafter  in- 
jured. A  reasonable  time  would  be  such  as  would  ordinarily  be  re- 
quired to  remove  the  defective  draw-bar  and  substitute  a  proper 
one."* 

'  Approved  In  Riley  v.  West  Vlr-  *  Approved  in  Belalr  r.  Chicago  Ac. 

glnla  &c.  R.   Co.,  27  W.  Va.  145,  150,      R.  Co.,  48  la.  674,  676. 
151;  citing  Baltimore  &c.  B.  Co.  o. 
Strickler,  51  Md.  47,  69. 
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S  1740.  When  Knowledob  of  Sbbvant  of  Defect  will  Prbcludb  a 
Recovery.  —  ^'  If  you  believe  from  the  evidence  in  this  case  that  the 
proximity  of  said  coal  platform  to  the  track  and  to  cars  as  they  passed 
was  plain  and  apparent,  and  the  liability  to  injury  therefrom  was  mani- 
fest, and  that  deceased  knew  of  such  proximity,  oj,  by  the  exercise  of 
care  to  avoid  injury  to  himself  might  have  known,  and  with  such  knowl- 
edge, or  opportunity  of  knowledge,  remained  in  defendant's  employ, 
and  continued  to  work  in  the  vicinity  thereof  without  objection  or 
protest,  and  without  promise  of  amendment,  then  plaintiff  cannot 
recover  in  this  action."  ^ 


Subdivision  4  —  Municipal  Corporations. 
Section 

17^2.  Not  liable  for  Errors  of  a  Judicial  Nature  and  Exercise  of  Ordinary  Power. 

1748.  Another  Instruction  on  the  Same  Subject. 

1744.  Negligence  in  Respect  of  the  Drainage  of  Its  Streets. 

1745.  Negligence  in  Grading  Street,  Casting  Water  on  Adjoining  Land. 

1746.  Defective  Sewers:  Liability  for  Flooding  Private  Property. 

1747.  Not  liable  for  Honest  Mistake  of  Competent  Engineer. 

174S.  Duty  of  Property  Owner  to  take  Steps  to  protect  his  Property. 

1749.  Defective  Streets:  When  Corporation  chargeable  with  Notice  of  Defect. 

1750.  Care  Required  In  the  Construction  and  Reparation  of  Highways. 


'  Approved  In   Perlgo  v.  Chicago 
te.  R.  Co.,  52  la.  277.    The  court  said 
(p.  277) :  <*  It  is  now  the  established 
doctrine   of  this   court,  In   harmony 
with  the  current  of   authority  else- 
where, that  an  employ^  who  knows, 
or  by  the  exercise   of   ordinary  dili- 
gence could  know,  of  any  defect  or 
imperfection  in  the  things  about  which 
he  is  employed,  and  continues  in  the 
service  without  objection,  and>  with- 
out promise  of  change,  is  presumed. 
to  have  assumed  all  the  consequences 
resulting  from   such  defects,  and  to 
have  waived  all  rights  to  recover  for 
Injuries  caused  thereby.    Muldowney 
V,  nilnols  Central  R.  Co.,  39  la.  615; 
ELroy  9.  Chicago  &c.  R.  Co.,  32  la.  357; 
Way  V.  Illinois  Central   R.  Co.,  40 
la.  841;    Lumley   v,    Caswell,  47  la. 
159.     •    •    •    The  doctrine  of  these 
cases  is  that  the  negligence  of  the  de- 
fendant, In  furnishing  defective  or  Im- 


properly constructed  machinery  and 
implements,  Is  waived,  by  remaining 
In  the  employment  without  protest 
or  promise  of  amendment.  The 
waiver  of  the  negligence  of  the  de- 
fendant places  the  case  In  the  same 
position  as  though  the  defendant  had 
had  not  been  negligent;  and  without 
the  negligence  of  the  defendant  there 
can  be  no  recovery.  This  waiver  can 
not  be  affected  by  the  particular  situa- 
tion In  which  the  employ^  may  be 
placed,  or  the  rapidity  or  promptness 
with  which  he  may  be  required  to  act 
at  the  time  of  the  accident.  These 
questions  may,  very  properly,  bear 
upon  the  question  of  the  contributory 
negligence  of  the  employ^,  but  they 
can  have  no  bearing  on  the  question 
whether  the  defendant  has  been  guilty 
of  negligence,  about  which  the  em- 
ploy^ has  a  legal  right  to  complain." 
See  anU,  §  1695. 
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1751.  Not  an  Insurer  against  Accidents,  but  Liable  for  Want  of  Ordinary  Care. 

1752.  What  Circumstances  Considered  in  Determining  tins  Question. 

1753.  Not  Liable  for  Ordinary  Injuries  Resulting  from  Latent  Defect?. 
1764.  Nbtice  of  Defect :  Implied  from  Length  of  Time  and  Notoriety. 

1755.  Repair  Subsequent  to  Accident  not  Evidenoe  of  Notice  of  Defect  Pre- 

vious to  Accident. 

1756.  Notice  of  Decay  in  a  Bridge. 

1757.  Continuing  Duty  of  Inspection. 

1758.  Duty  of  Slsill  and  Care  in  Adopting  a  Proper  Plan. 

1759.  Duty  of  City  to  Erect  Barriers  to  Guard  Excavation  in  Sidewalk. 

1760.  Acceptance  of  a  Bridge  by  a  Municipal  Corporation. 

1761.  Liability  to  Traveler  Insured  by  Street  obstructed  in  Building  on  Adja- 

cent Property. 

1762.  Instruction  on  the  Hypothesis  that  the  Plaintiff  rashly  traveled  on  a 

Road  unsafe  by  Reason  of  Ice. 

1763.  Instruction  on  the  Hypothesis  that  the  Icy  Condition  of  the  Road  was 

the  Sole  Cause  of  the  Injury. 

1764.  Care  required  of  Traveler  having  Knowledge  of  Defect. 

1765.  Instruction  on  the  Theory  of  the  Plaintiff  being  Intoxicated. 

1766.  Comprehensive  Instructions  Embracing  at  once  the  Element  of  Care  on 

the  Part  of  the  City  and  on  the  Part  of  the  Traveler. 

1767.  Another  Model  applicable  to  the  Case  of  a  Traveler  falling  from  a  Bridge 

having  no  Railings. 

1768.  Stating  the  Issues  in  such  an  Action. 

§  1742.  Not  Liable  for  Errors  of  a  Judicial  Nature  and  Exbr- 
0I8E  OF  Ordinary  Power.  —  '^  Municipal  corporations  are  not  liable  to 
individuals  for  judicial  errors,  although  private  rights  may  be  injured 
thereby.  Nor  are  such  corporations  liable  to  individuals  for  the  exeiy 
else  of  their  ordinary  powers,  however  mistaken  their  policy  may  be, 
and  although  private  injury  may  result  therefrom.  -  -  -  -  If ,  therefore, 
you  find  that  the  streets,  culverts  and  sewers  complained  of  were  made 
and  constructed  under  and  by  order  of  the  common  council  of  said 
city,  and  that  they  were  made  in  accordance  with  such  order  of  said 
common  council,  in  a  skillful  and  careful  manner,  and  were  kept  in 
repair  by  said  city,  then  tlie  plaintiff  cannot  recover  in  her  action, 
although  said  sewer  and  culverts  were  not  of  a  sufficient  capacity  to 
perform  the  work  for  which  they  were  intended,  and  although  the  im- 
provement of  said  streets  increased  the  flow  of  water  over  plaintiff's 
lot,  and  caused  the  injury,  if  any  were  caused,  complained  of. 

1  Approved  in  Rozell  r.  Andersou,  almost  verbatim  from  the  opinion  of 
91  Ind.  591.  The  proposition  of  tlie  tlie  court  in  Roll  v,  Indianapolis,  52 
first  part  of  the  instruction  is  copied      Ind.  547.    The  second  part  of  the  in- 
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§  1743.  Akothee Instruction  on  the  Same  Subject.  —  ''If  the  plan 
of  surface-drainage  adopted  and  carried  out  by  the  city  was  as  good  as 
the  topography  of  the  ground  will  warrant,  the  city  cannot  be  held 
liable  for  damages  resulting  from  surface  watfer.  -  -  -  -  If  the  city  has 
adopted  as  good  a  system  of  drainage  as  its  finances  will  reasonably 
warrant,  it  cannot  be  held  liable  for  not  undergoing  extraordinary  ex- 
penses for  making  a  better.  -  -  -  -  The  city  cannot  be  held  liable  for 
an  error  of  judgment  in  not  constructing  a  sewer  of  sufficient  capacity 
to  carry  off  all  the  surface  water  that  may  run  into  it.  -  -  -  -  If  the 
sewer  in  Nicollet  street  has  not  increased  the  quantity  of  surface  water 
running  into  plaintiff's  premises,  plaintiff  cannot  recover  on  account  of 
any  defect  of  the  sewer  in  the  matter  of  its  capacity  to  discharge  water.  ^ 


stniction,  the  court  say,  is  dependent 
upon  and  mast  be  read  with  the  tlrst. 
"  Thus  read,  the  two  instructions  state 
the  law  fairly  and  correctly,  as  applica- 
ble to  what,  as  we  may  well  suppose, 
was  shown  by  the  evidence.    If  the 
jury  found  that  the  sewer  had  been 
constructed  in  a  skillful  and  careful 
manner,  and  kept  in  repair,  the  city 
would  not  be  liable  because  of  an  error 
in  judgment,  or  mistake  of  the  city 
authorities,  in  regard  to  the  capacity 
of  the  sewer  to  perform  the  work  for 
which  it  was  Intended.    This  is  sub- 
stantially what  the  jury  was  told  in  the 
instruction  complained  of,  and  this  is 
the  law."     The  court   cite  Weis  v. 
Madison,  75  Ind.  241 ;  8.  c.  89  Am.  Rep. 
135;  Cummins  v,  Seymour,  79  Ind.  491 ; 
M.  c  41  Am.  Rep.  618;  Evansville  v. 
Decker,  84  Ind.  325;  s.  c.  43  Am.  Bep. 
86.     A  useful  instruction  under  the 
same  head,  approved  on  appeal,  will 
be  found  in  Alden  o.  Minneapolis,  24 
Minn.  255,  256. 

*  Approved  in  Alden  v.  City  of  Min- 
neapolis, 24  Minn.  256,  257.  The  court 
said  that  the  city^s  '^  clear  duty  to  the 
public  required,  as  was  done  in  this 
Instance,  the  elevation  of  the  grades 
cf  Nicollet  and  Third  streets,  through 
thi«  low  place  of  ground,  to  such  a 


height  and  level  above  its  natural  sur- 
face as  would  make  them  fit  and  suit- 
able for  public  use  and  travel,  by 
keeping  them  properly  drained  of  such 
surface  waters  as  usually  collected  in 
that  locality.  If,  thereby,  plaintiff^s 
lot  was  necessarily  overflowed  during 
heavy  rains,  to  his  injury,  it  was  the 
misfortune  of  his  situation  in  occupy- 
ing premises  thus  naturally  low,  and 
his  loss,  if  any,  was  damnum  absque 
injuria.  He  had  no  legal  ciaim  upon 
the  city  for  the  construction  of  any 
sewer  to  serve  either  as  a  drain  to  his 
premises  or  as  an  additional  relief  to 
the  streets  themselves,  and  hcuce  the 
omission  to  build  the  Hennepin  avenue 
sewer  furnished  him  no  just  ground 
for  complaint.  His  proper,  if  not 
sole  protection,  consisted  in  raising 
his  own  lot  above  the  grade  line  of  the 
street,  or  in  tlie  erection  of  such  walls 
and  embankments  as  would  have 
effectually  prevented  any  flow  upon 
him  from  tlie  street.  This  he  could 
lawfully  have  done,  as  he  possessed 
the  common-law  right  of  use  and  en- 
joyment, in  respect  to  his  lot,  as  fully 
and  to  the  same  extent  as  the  city  did 
in  respect  to  its  streets.  Each  had  the 
right  to  use  and  improve,  for  ^uy 
legitimate  purpose,  and  in  such  man- 
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§  1744.  Negligence  in  respect  op  the  Drainage  op  its  Streets.  — 
*'  While  it  is  the  duty  of  the  city,  in  the  constructing  of  water  ways,  to 
take  into  consideration,  not  only  the  ordinary  and  usual  quantity  of 
water  in  ordinary  times,  but  also  the  liability  to  freshets  occasionally 
occurring,  still,  if  tliey  should  so  provide,  and  an  unusual  and  extraor- 
dinary storm,  whereby  the  whole  immediate  country  around  should 
be  overflowed  and  flooded,  and  which,  by  the  exercise  of  ordinary 
prudence,  could  not  be  provided  for  and  guarded  against,  and  the 
damage  occurred  by  reasoa  of  such  disastrous  storm,  the  city  will  not 
be  liable,  the  law  only  holding  the  city  to  the  exercise  of  ordinary  care 
and  prudence."  ^ 

§  1745.  Negligence  in  Grading  Street  :  Casting  Water  on  Adjoin- 
ing Land.  —  *'  The  city,  as  a  public  corporation,  has  a  right  to  estab- 
lish grades  for  streets,  and  to  fill  up  the  streets  to  correspond  with  the 
grade  established,  and  if  the  work  is  done  in  a  careful  and  skillful 
manner,  the  city  will  not  be  liable  for  injuries  to  property,  whicbare 
the  necessary  result  of  the  careful  and  skillful  grading  of  the  streets. 
On  the  other  hand,  if  the  city,  in  grading  the  streets,  did  the  work  in 
an  unskillful  and  improper  manner,  by  making  improper  or  insufficient 
gutters,  by  reason  of  which  the  water  was  caused  to  flow  from  the 
street  upon  the  premises  of  plaintiff,  she  will  be  entitled  to  recover,  if 
you  find  the  injuries  complained  of  resulted  from  such  alleged  unskill- 
ful construction  of  the  street."  ^ 

§  1746.  Defective  Sewers  :  Liability  for  Flooding  Private  Prop- 
erty.—  "A  city  has  no  more  power  over  its  streets  than  a  private 
individual  has  over  his  own  land;  and  it  cannot,  under  the  plea  of 


ner  as  would  protect  against  the  in- 
cursion or  accumulation  of  mere  sur- 
face waters.  Barry  <?.  City  of  Lowell, 
8  Allen  (Mass.)*  127;  Franklin  v,  Fisk, 
13  Allen  (Mass.),  211;  Turner  v,  Dart- 
mouth, Id.  291;  Flagg  v,  Worcester, 
13  Gray  (Mass.),  601 ;  Wilson  v.  Mayor 
of  New  York,  1  Denio  (N.  Y.),  595; 
Mills  V,  Brooklyn,  32  N.  Y.  489;  Imler 
V,  Springfield,  66  Mo.  119;  Hoyt  v. 
City  of  Hudson,  27  Wis.  656." 

I  Approved  in  the  German  Theo- 
logical School  V.  City  of  Dubuque,  64 


Iowa,  739.  There  Is,  in  the  same  case, 
another  instruction,  approved  by  the 
court,  applying  the  principle  of  the 
above  instruction  to  the  facts  of  the 
particular  case 

*  Approved  in  Ellis  v.  Iowa  City,  29 
Iowa,  230.  For  an  Instruction  upon 
the  liability  of  a  municipal  corporation 
for  erecting  an  embanlunent  in  grad- 
ing its  street,  whereby  surface  water 
was  cast  upon  adjoining  land,  see 
Damour  v.  Lyons,  44  Iowa,  276,  280. 
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public  convenience,  be  permitted  to  exercise  that  dominion  to  the  injury 
of  the  property  of  any  one  else,  in  a  mode^  that  would  render  a  private 
individual  responsible  in  damages  without  being  responsible  itself.  -  -  -  - 
If  the  jury  believe,  from  the  evidence,  that  the  city  of  Aurora,  in 
Main  street  in  said  city,  fixed  the  grade  and  constructed  the  street 
and  caused  to  be  constructed  sewers  and  drains  on  said  street  to  carry 
off  the  surplus  water  which  necessarily,  in  case  of  rains,  would  run 
down  said  street,  by  reason  of  said  grading ;  and  that,  in  September, 
1867,  there  came  a  rain,  and  said  drains  or  sewers  were  stopped  up,  or 
were  otherwise  defective,  so  that  they  would  not  carry  off  the  surplus 
water,  and  thereby  the  water  from  said  rain  was  forced  into  the  base- 
ment of  plaintiffs'  building,  and  the  plaintiffs  thereby  damaged,  then 
the  jury  should  find  for  the  plaintiffs  to  the  amount  which  the  proof 
shows  such  damage  to  be."  ^ 

§  1747.  Not  Liable  for  Honest  Mistake  of  Competent  Engineer. — 
**  In  constructing  the  culvert  the  defendant  was  only  required  to  use 
reasonable  care ;  such  care  as  a  prudent  man  would  use  under  like  cir- 
cumstances in  reference  to  his  own  property.  If  you,  therefore,  find 
that  the  city  had  an  engineer  who  was  competent  to  take  charge  of  such 
work,  and  that  the  size  of  the  culvert  was  left  to  him  and  that  he  hon- 
estly believed,  in  drafting  the  plans  for  the  culvert,  that  he  was  making 
it  large  enough,  then,  even  if  he  were  mistaken,  the  defendant  is  not  re- 
sponsible for  his  mistake,  and  the  plaintiff  cannot  recover."  '^ 


*  Approved  in  Aurora  v.  GUlett,  56 
III.  134;  citing  a  ruling  upon  Nevlns  v. 
Peoria,  41  111.  502.  This  case  contains 
several  other  instructions,  approved 
on  error,  applying  the  above  principle 
to  hypothetical  facts.  It  is  to  be  ob- 
served that  this  instruction  goes 
farther  against  the  city  than  most  other 
courts  are  willing  to  go;  as  witness 
the  next  instruction. 

*  Approved  in  Van  Pelt  v,  Daven- 
port, 42  Iowa,  308,  811.  The  court 
said :  *'  Taken  together,  it  announces  a 
correct  rule  of  law,  and  should  have 
i)een  given.  The  city  cannot  be  held 
I'tabie,  unless  for  some  neglect,  or 
oroi.ssion  of  duty,  or  negligence  in  its 
performance.  It  Is  not  claimed  that 
the  culvert  was  out  of  repair,  nor  that 


it  was  in  any  way  defective  in  con- 
struction, except  that  it  was  too  small 
to  admit  of  the  passage  of  the  surface 
water  which  accumulated  in  tlie  ravine 
in  consequence  of  unusually  heavy 
showers.  As  the  city  must  act  through 
the  agency  of  the  others,  it  was  its 
duty  to  select  a  competent  engineer. 
When  such  selection  is  made,  the  city 
has  in  that  regard  discharged  its  duty, 
and  no  direct  negligence  or  omission 
is  attributable  to  it.  If  a  competeht 
engineer  acts  in  good  faith  in  drafting 
the  plans  of  the  culvert,  and  honestly 
believes  that  he  is  making  It  large 
enough  to  accomplish  the  desired  pur- 
pose, then  no  negligence  of  the  serv- 
ant is  attributable  to  the  principals. 
If    he  is  sufiiciently  competent,  and 
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§  1748.  Duty  op  pROPER'Wr  Ow^er  to  take  Steps  to  Protect  hi& 
Property.  —  ''The  law  makes  it  the  duty  of  all  persons  to  protect 
their  own  property  from  damages,  if  they  can  do  so  by  ordinary  efforts, 
and  they  can  charge  the  delinquent  party  for  such  expense  and  efforts 
only.  Hence,  the  court  instructs  you  that  if  you  find  that  the  plaintiff, 
at  a  reasonable  expense,  could  have  protected  his  property  by  building 
what  the  witnesses  call  a  rip- rap  or  wall,  and  he  has  failed  to  do  so, 
then  all  he  can  recover  as  damages  will  be  the  cost  of  such  np-rap  or 
wall."i 

§  1749.  Defective  Streets  :  When  Corporation  Chargeable  with 
Notice  of  Defect.  —  Notice  of  such  defect  may  be  reasonably  inferred 
where  it  is  of  such  a  character,  and  has  continued  for  such  a  length  of 
time,  as  that  the  officers  of  the  city,  charged  with  the  supervision  of  its 
street-crossings,  might,  and  probably  would,  have  discovered  it,  if  they 
had  used  ordinary  care  in  the  discharge  of  their  duties."  ^ 

§  1750.  Care  Required  in  the  Construction  and  Reparation  of 
Highways. — ''The  defendant,  as  a  municipal  corporation,  had  the 
power,  among  others,  to  construct  and  maintain  sidewalks  along  its 
streets ;  and,  in  exercise  of  this  power,  it  was  the  duty  of  the  defendant 
to  exercise  ordinary  and  reasonable  care  and  diligence,  to  see  that  its 
sidewalks  were  constructed  and  maintained  in  a  reasonably  safe  con- 
dition for  public  travel ;  and  a  failure  on  the  part  of  defendant  to  exer- 
cise ordinary  and  reasonable  care  and  diligence  in  these  respects  would 
constitute  negligence  for  which  the  defendant  would  be  liable."  * 


makes  a  mistake  after  the  honest  exer- 
cise of  his  best  jud<i^ment»  it  is  such 
mistake  as  is  inseparable  from  human 
action.  The  maklDg  of  such  mistake 
cauDot  be  attributed  to  negligence,  for 
negligence  is  the  failure  to  exercise 
ordinary  care.  If,  then,  the  city  can 
be  held  responsible  for  the  conse- 
queuces  of  such  mistakes,  it  is  bound 
at  its  peril  to  secure  what  is  impossi- 
ble, absolute  perfection  in  its  servauts 
and  agents.  '*  Dlstinguishiug  the 
Rochester  White  Lead  Co.  t.  City  of 
Rochester,  3  N.  Y.  463. 

*  Approved  in  Van  Pelt  r.  Daven- 
port,  42  Iowa,  308,  314.    Citing  and 


relying  npon  Simpson  v.  City  of  Keo- 
kuk, 34  Iowa,  508. 

^  Approved  in  Indianapolis  o.  Scott« 
72  Ind.  19G,  199.     See  ante,  §  1706. 

^  Approved  in  Beazan  v.  Mason 
City,  58  Iowa,  234.  Other  instructions, 
explaining  the  measure  of  care  re- 
quired by  a  municipal  corporation  in 
the  construction  and  maintenance  of 
its  highways,  will  be  found  In  Tritz  r. 
City  of  Kansas,  84  Mo.  632,  044;  Ro- 
senberg v.  Dcs  Moines,  41  Iowa,  417; 
Aurora  v.  Bitner,  100  Ind.  396,  899; 
Kice  «.  Des  Moines,  40  Iowa,  639,  G40; 
Shartle  v.  Minneapolis,  17  Minn.  315; 
Oliver  o.  City  of  Kansas,  (;9  Mo.  80, 81 


Tit.  V,  Ch.  LIV.]     negligence:  instructions. 


1269 


S  1751.  Not  an  Insurer  Against  Accipients,  but  Liable  for  Want 
OP  Ordinary  Care.  —  ^'  The  jury  is  instructed  that  the  defendant  city 
is  not  an  insurer  against  accidents  upon  its  streets,  nor  is  it  liable  for 
«very  defect  therein,  though  it  might  cause  the  injury  sued  for.  And 
if  you  find  from  the  evidence  that  the  street,  at  the  place  of  the  alleged 
injury,  was  in  a  reasonably  safe  condition  for  travel  in  the  ordinary 
modes,  then  you  will  find  for  the  defendant.  -  -  -  -  The  jury  are  in- 
structed that  defendant  city  is  only  required  to  exercise  ordinary  care 
and  prudence  in  keeping  its  streets  in  repair,  and  unless  you  find  from 
the  evidence  that  the  defendant  failed  to  exercnse  ordinary  care  and 
prudence  in  the  repair  of  its  streets,  at  the  place  of  the  alleged  injury, 
then  you  will  find  for  the  defendant."  ^ 

§  1752.  What  Circumstances  Considered  in  Determining  this 
Question.  —  ^'  The  question  as  to  whether  the  highway  in  question,  at 
the  time  and  place  of  the  accident,  was  insufiScient  or  out  of  repair,  is 


^  Approved  in  Lincoln  v.  Gillilan, 
18  Neb.  119.  In  Shartle  v.  Minneapo- 
lis, 17  Minn.  315,  an  instruction  was 
approved  which  stated  to  the  jury, 
without  qualification  (unless  in  some 
other  portion  of  the  instructions), 
that  it  was  the  duty  of  the  city  to  keep 
it8  bridges  in  a  safe  passable  condi- 
tion and  reasonably  secure  against  all 
danger  of  accident.  In  Rice  v.  Des 
Moines,  iO  Iowa,  6S9,  an  instruction 
was  approved  which  told  the  jury  that 
it  was  the  duty  of  the  city  to  keep 
such  of  its  streets  and  sidewalks  as 
were  constructed,  open  and  in  repair 
and  free  from  nuisance;  and  predi- 
cated the  right  of  recovery  on  the 
mere  fact  that  the  sidewalk  upon 
which  the  plaintiff  was  injured  was 
not  kept  in  repair.  These  instructions 
do  not  accurately  state  the  law,  and 
are  not  recommended.  Unless,  in 
other  portions  of  the  instructions,  the 
attention  of  the  jury  is  carefully  drawn 
to  the  principle  tliat  the  duty  is  not  an 
al)Hoiutc  one,  but  that  it  is  discharged 
by  tlie  exercise  of  reasonable  carey — 
such  an  iubtruction  is  misleading.    A 


statement  of  the  measure  of  the  city^s 
liability,  in  such  an  instruction  as  the 
following,  is  rather  to  be  given:  **lt 
is  the  duty  of  the  board  of  commis- 
sioners of  the  county  to  exercise  or- 
dinary care  and  skill  in  the  mainte- 
nance, in  a  reasonable  condition  of 
repair,  of  all  bridges  connected  with 
and  forming  part  of  the  legal  public 
highways  of  tliis  county."  Approved 
in  Commissioners  v.  Bacon,  96  Ind. 
31,  38.  The  same  principle  may  be 
negatively  stated  thus :  **  The  jury  are 
instructed  that  the  defendant  is  not 
bound  to  any  greater  degree  of  care 
and  diligence  than  is  sufficient  to  keep 
its  streets  and  sidewalks  in  a  reason- 
ably safe  condition,  and  if  any  acci- 
dent occurs  when  they  are  in  any  such 
reasonably  safe  condition,  the  defend- 
ant is  not  liable  for  such  accident." 
Approved  in  Tritz  v.  City  of  Kansas, 
84  Mo.  G32,  644.  A  similar  instruc- 
tion, embracing  the  statement  that  the 
city  was  not  an  insurer  against  acci- 
dent, was  given  in  Loewer  v.  Sedaliu, 
77  Mo.  431,  439, 441.    See  ante,  §  1706. 
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one  of  fact  for  the  jury;  and  this  question  of  fact,  whether  the  alleged 
defect  constituted  such  an  insufficiency  or  want  of  repair,  ordinarily 
depends  upon  a  variety  of  considerations,  tending  to  furnish  an  answer 
to  the  inquiry,  Was  the  highway,  at  the  time  and  place,  in  a  reasonably 
safe  and  suitable  condition  for  the  customary  travel  passing  upon  it, 
under  all  the  circumstances  attending  the  particular  place?  It  is  for 
the  jury  to  determine,  as  a  question  of  fact,  from  the  evidence  in  the 
case,  whether  the  highway  in  question,  at  the  time  and  pbce  of  the 
accident,  was  a  reasonably  safe  and  suitable  highway ;  and  in  the  con- 
sideration of  that  question,  it  is  the  duty  of  the  jury  to  bear  in  mind  the 
particular  location  of  the  highway,  the  nature  and  surface  of  the  soil, 
and  surrounding  country  over  and  through  which  the  road  is  made ;  for 
it  is  obvious  that  a  way  which  would  be  deemed  narrow  and  insufficient, 
and  by  which  the  traveler  would  be  unnecessarily  exposed  to  accident 
and  injury  in  one  case,  might  not  be  so  deemed  in  another,  or  under 
different  circumstances."  ^ 

§  1753.  Not  Liable  por  Injuries  Resulting  from  Latent  Defects.  — 
''  If  the  injury  complained  of  resulted  from  a  latent  defect  in  the  street 
caused  by  the  sudden  settling  of  the  water  trench,  by  reason  of  recent 
rains,  or  from  any  other  cause  which  could  not  be  guarded  against  by 
ordinary  care  on  the  part  of  tlie  city,  or  water  company,  then,  and  in 
such  case,  the  city  is  not  liable  therefor."  ^ 

§  1754.  Notice  of  Defect:  Implied  from  length  of  Time  and  Noto- 
riety. —  '*  If  the  jury  find,  from  the  evidence,  that  the  plaintiff  was 
injured  by  the  defective  sidewalk  in  the  street  of  the  defendant,  without 
negligence  on  his  part,  it  is  not  necessary,  in  order  to  entitle  the  plaint- 
iff to  recover,  that  be  should  prove  actual  notice  of  the  defect  to  the 
city,  if  the  same  was  the  result  of  the  construction  by  the  defendant,  or 
if  the  defect  was  notorious  and  had  remained  so  for  a  sufficient  length 
of  time  to  enable  defendant,  by  reasonable  diligence,  to  know  of  its 
existence  and  repair  the  saqie.^  ....  When  a  sidewalk  of  a  city  is 

*  Approved  in  Ken  worthy  r.  Iron-  40  Iowa,  639,  in  which  case  there  la 

ton,  41  Wis.  655,  65G;   citing  Hutch-  another    instruction     on     the    same 

inson  r.  Chicago  &c.  R.  Co.,  41   Wis.  theory.    In  Rosenberg  v.  Des  Moines, 

541.  41  Iowa,  418,  an  instruction  is  found 

2  Rosenberg    v.    Des    Moines,    41  in  different  language,  but  in  substance 

Iowa,  417.  tlie  same.    See  anu^  §  1706. 

^  Approved  in  Rice  r.  Des  Moines, 
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oat  of  repair,  and  the  defect  has  existed  for  such  a  length  of  time,  as, 
by  reasonable  diligence  in  the  performance  of  their  duty,  the  defect 
ought  to  have  been  known  by  the  corporate  authorities,  then  notice  will 
be  presumed,  and  proof  of  actual  knowledge  will  not  be  necessary  to 
render  the  corporation  liable  for  injuries  sustained  by  a  person  in  con- 
sequence of  the  defective  condition  of  the  sidewalk.  If  the  person 
injured  was  using  reasonable  care  in  traveling  upon  such  side- 
walk.^  If  the  jury  find,  from  the  testimony,  that  the  cross-walk  or 

4 

crossing,  including  the  place  where  the  accident  is  alleged  to  have 
happened,  or  smy  part  of  it,  was  defective,  out  of  repair,  or  in  a  condi- 
tion dangerous  for  travelers  over  the  same,  and  that  the  same  was  in 
such  defective  or  dangerous  condition  for  several  weeks  or  months 
before  the  accident,  and  continued  so  to  be  up  to  the  time  the  accident 
happened,  then  the  city  and  its  officers  are  presumed  to  have  had 
knowledge  or  notice  of  such  defects  and  dangerous  condition  of  the 
crossing  or  cross-walk,  and  no  actual  notice  was  necessary  to  make  the 
city  liable.  That  is  to  say,  in  such  case,  the  city  is  presumed  to  have 
had  notice."* 

§  1755.  Repair  Subsequent  to  Accident  not  Evtoence  of  Notice  op 
Defect  Previous  to  Accident.  —  "  The  mere  fact  that,  after  this  acci- 
dent occurred,  the  city  took  up  the  walk  in  question,  and,  in  connection 
with  other  contiguous  walks,  built  a  walk  of  other  materials,  cannot  be 
considered  as  showing  either  knowledge  or  negligence  on  the  part  of  the 
city  prior  to  the  accident."  •* 

§  1756.  Notice  of  Decay  in  a  Bridge.  —  **  If  vou  find  from  theevi- 
dence  that  the  defendant  was  not  negligent  in  the  original  construction 
of  the  said  bridge,  then  the  defendant  would  not  be  liable  for  any  injury 
caused  by  the  same  becoming  out  of  repair  and  defective,  unless  the 
defendant  had  notice  thereof  or  knowledge  thereof  through  the  mem- 
bers of  the  board  of  supervisors,  or  unless  the  defect  was  so  notorious 
that  the  defendant  was  negligent  in  not  knowing  it ;  or  unless  the  bridge 

'  Approved    in   Trltz    v.    City   of  Neb.  244,  259;    Montgomery    v,  Des 

Kansas,  S4  Mo.  632,  644.    Other  In-  Moines,  55  Iowa,  103;  Johnson  v.  Mil- 

structions  on   the  subjeclf  of  notice,  waukee,  46  Wis.  572,  573. 
or   knowledge   on    the   part    of   the  '  Approved  in  Johnson  v.  Milwau- 

monicipality,  or  its  superior  officers,  kee,  46  Wis.  568,  572. 
of  the  defect  will    be  found  in  the  •  Approved  in  City  of  Emporia  v. 

following  cases:  Aurora  v.  Bitner,  100  Schmidling,  83  Kan.  488. 
Ind.  396,  400;  Lincoln  v.  Walker,  18 
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had .  been  built  so  long  that,  in  the  exercise  of  ordinary  care  and  pru- 
dence, the  defendant  ought  to  have  known  that  it  would  in  such  time 
become  rotten  and  dangerous."  ^ 

§  1757.  Continuing  Duty  op  Inspection.  —  "  The  board  of  supervi- 
sors is  charged  by  law   with  the  duty  of  supervising  and  keeping  the 


*  xVpproved  in  Ferguson  v,  Davis 
County,  57 'Iowa,  609.  The  court  said 
(p.  009)  :  "  It  Is  claimed  that  this  in- 
struction expresses  the  idea  that,  from 
length  of  time  alone,  the  county  would 
be  liable.  The  instruction  is  not  vul- 
norable  to  this  criticism.  The  instruc- 
tion merely  recognizes  the  doctrine 
tba!.  the  bridge  may  have  been  built  so 
long,  and  become  so  old,  that  the  de- 
fendant, :n  the  exercise  of  ordinary 
care  and  prudence,  ought  to  have 
known  that  it  would  in  such  time  be- 
come rotten  and  unsafe.  The  instruc- 
tion does  n6t  refer  to  the  condition  of 
the  bridge  which  would  render  the  de- 
fendant liable,  but  tlie  knowledge,  or 
the  means  of  knowledge,  of  the  condi- 
tion of  the  bridge.  That  the  instruc- 
tion announces  a  correct  rule,  we  en- 
tertain no  doubt. In  a  case  in  In- 
diana the  following  instruction  was  ap- 
proved :  **  In  order  to  render  the  board 
of  commissionc^rs  chargeable  with  the 
absence  of  ordinary  care  in  the  keep- 
ing of  the  bridge  in  question  in  repair. 
It  is  necessary  that  it  should  be  shown 
to  your  satisfaction  that  such  board 
had  notice  or  knowledge  that  the 
bridge  needed  or  was  out  of  repair. 
For  this  purpose  notice  or  knowledge 
on  the  part  of  one  of  the  board,  while 
In  office,  would  be  equivalent  to  notice 
to  the  l>oard  itself ;  but,  after  receiving 
such  notice,  such  reasonable  time  as 
might  be  required  to  take  the  neces- 
sary steps  to  have  the  bridge  repaired 
or  travel  thereon  stopped,  would  be 
allowed  before  liability  would  attach ; 
and    the  board  is    chargeable    with 


knowledge  of  the  natural  tendency  of 
timber  to  rot  and  decay  by  lapse  of 
time  and  exposure  to  the  weather." 
Approved  In  Commissioners  o.  Bacon, 
96  Ind.  31,  38.  The  court  cite :  Lafa- 
yette V.  Larson,  73  Ind.  367 ;  Indiana- 
polis V.  Scott,  72  Ind.  196.  Although 
the  above  instruction  thus  met  with 
judicial  approval,  it  is  not  recom- 
mended, because  it  predicates  the  lia- 
bility of  the  municipal  corporation  upon 
actual  notice  and  knowledge,  whereas 
the  true  rule  is  that,  there  being  a 
continuing  duty  of  inspection,  and 
hence  a  continuing  obligation  to  know; 
negligent  ignorance  will  charge  the 
municipality  with  liability  the  same  as 
actual  knowledge.  The  following  in- 
struction, approved  in  another  case 
in  the  same  State,  expresses  tlie  cor- 
rect rule :  "  If  you  believe  from  the 
evidence  that  the  gutter  crossing  in 
question  was  constructed  on  a  public 
street  in  the  city  of  Aurora,  by  a  pri- 
vate person,  and  not  under  the  direc- 
tion and  supervision  of  the  city,  still 
this  would  not  exempt  the  city  from 
liability  for  defects  in  said  gutter 
crossing,  provided  the  jury  believe 
from  the  evidence  that  said  gutter 
crossing  was  so  out  of  repair  as  to  be 
dangerous  for  ordinary  travel,  and 
that  the  defect  was  known  to  the 
proper  authorities  of  the  city  or  that, 
by  the  exercise  of  ordinary  care,  thoy 
might  have  known  of  such  defect  be- 
fore the  injury  complained  of."  Ap- 
proved in  Aurora  v,  Bitner,  100  Ind. 
396,  399.     See  anU^  §  1706. 
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county  bridges  in  repair.  If  the  members  of  the  board  did  not  possess 
the  requisite  skill  to  discharge  the  duty  of  inspection,  then  it  was  the 
duty  of  the  board  to  appoint  or  provide  some  one  possessing  such  skill ; 
and  to  have  all  county  bridges  under  their  care  examined  as  frequently 
as  men  of  ordinary  prudence  and  care  would  deem  necessary  for  the 
safety  of  the  traveling  public,  and  as  experience  demonstrated  the 
necessity  of  examination,  and  if  the  board  failed  to  do  this,  such  failure 
would  be  negligence."  ^ 

§  1758.  Duty  of  Skill  and  Care  in  Adopting  a  Proper  Plan.  — 
*'-  In  the  erection  of  the  county  bridges  it  is  the  duty  of  the  county  to 
exercise  ordinary  and  reasonable  skill  and  care  in  adopting  a  plan^  as 
well  as  in  the  construction  of  the  bridge,  and  if  you  find  that  the  de- 
fendant employed  a  competent  and  skillful  engineer  to  prepare  and 
draft  the  plan  of  the  bridge  in  question,  and  that  he  did  so,  and  recom- 
mended it  as  sufficient  for  that  purpose,  and  the  county  authorities  in 
good  faith,  believing  it  to  be  sufficiently  strong  and  safe  for  the  design, 
adopted  it,  then  this  would  be  the  exercise  of  care  and  skill  with  refer- 
ence to  the  plan,  even  though  the  engineer  erred  in  his  judgment  with 
reference  thereto."  * 


^  Approved  in  Ferguson  v.  Davis 
County,  57  Iowa,  611. 

*  Approved  in  Ferguson  v.  Davis 
County,  57  Iowa,  602,  608.  The  court 
said  (p.  608)  :  «*  The  instruction  given 
simply  holds  the  defendant  to  the  exer- 
cise of  reasonable  skill  and  care  in 
adopting  a  plan.  The  instruction 
given,  we  ihink,  announces  the  correct 
rule.  In  our  opinion  a  county  can- 
not negligently  and  carelessly  adopt 
an  unsafe  and  insnfficient  plan  for 
a  bridge,  on  account  of  its  cheap- 
ness, and  be  allowed  to  escape  all 
liability  for  damages  resulting  from 
the  iusufllciency  of  the  plan.  The 
county  should  at  least  exercise  rea- 
sonable care  in  the  adoption  of  apian. 
It  is  urged  by  the  appellant  tliat  the 
adoption  of  a  plan  for  a  bridge  is  a 
mere  judicial  act,  and  that  no  liability 
attaches  for  the  adoption  of  an  insuffi- 
cient or  improper  plan.     The  same 


point  was  made  in  Van  Pelt  v.  The 
City  of  Davenport,  42  Iowa,  308, 
which  was  an  action  to  recover  dam- 
ages resulting  from  an  alleged  insuffi- 
cient sewer.  We  hold,  however, 
that  It  was  the  duty  of  the  city  to  ex- 
ercise' reasonable  care,  judgment  and 
skill  to  make  a  culvert  of  sufficient  ca- 
pacity to  carry  away  the  accumulated 
water  without  injury  to  property  in 
the  vicinity.  The  principle  decided 
in  that  case  Is  applicable  to  this.  See 
Perry  v.  City  of  Worcester,  6  Gray, 
544 ;  Rochester  White  Lead  Co.  v.  City 
of  Rochester,  3  N.  Y.  473."  See  to 
the  contrary,  2  Thomp.  Neg.  735.  The 
above  cases  express  the  only  rule  whicli 
is  correct  in  principle.  Tliere  is  no 
sense  in  a  rule  which  imputes  a  judi- 
cial quality  to  the  act  of  a  mechanical 
engineer  in  planning  a  bridge  or  a 
sewer,  or  a  system  of  drainage ;  and 
the  distinction  between  an  insufficient 
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§  1759.  Duty  op  the  City  to  Erect  Barriers  to  Guard  Excavation 
IN  Sidewalk.  —  '*  The  jury  are  instructed  that,  while  it  was  the  duty  of 
the  city  to  keep  its  sidewalks  in  repair  for  safe  passage ;  yet  it  had  the 
right  to  permit  the  excavation  to  be  made  under  the  sidewalk,  so  long 
as  it  did  not  interfere  with  the  public  interest,  and  the  city  would  only 
be  liable  in  case  of  negligence  in  permitting  the  excavation  to  remain 
open  and  unprotected  by  suitable  barriers.  And  if  the  jury  believe 
from  the  evidence  that  the  excavation,  into  which  the  plaintiff  claims  to 
have  fallen  and  received  the  alleged  injury,  was  surrounded  by  barriers 
sufficient  to  apprise  a  person  exercising  ordinary  care  while  passing 
along  the  sidewalk,  of  the  excavation,  then  you  will  find  for  the 
defendant."  ^ 

§  1760.  Acceptance  op  a  Bridge  bt  a  Municipal  Corporation.  — 
^'  To  show  an  acceptance  by  the  public,  binding  upon  the  city,  it  is  not 
necessary  to  show  any  formal  action  of  the  council  to  that  effect.  If 
the  jury  find  from  the  evidence  that  the  city  of  Minneapolis,  or  its  pre- 
decessor, the  town  of  Minneapolis,  expended  money  in  the  repair  of  the 
bridge,  and  assumed  and  exercised  control  and  supervision  of  the  same, 
and  that  it  was  upon  a  public  thoroughfare  in  the  city,  this  is  evidence 
tending  to  show  an  acceptance  and  assumption  of  the  bridge  by  the 
city.*'  *----•'  If  the  jury  are  satisfied  from  the  testimony,  that  the 
apron  or  bridge  where  the  plaintiff  fell  and  broke  his  leg  has  been  there, 
and  had  been  there  a  long  time,  say  a  year  or  six  months,  before  the 
accident  occurred,  without  any  objection  on  the  part  of  the  city,  then 
the  city  is  presumed  to  have  acquiesced  in  the  structure  and  to  have 
adopted  it,  and  must  be  held  liable  for  damages  by  reason  of  defects, 
just  the  same  as  if  the  city  authorities  had  actually  ordered  it  to  be 
placed  there."' 

§  1761.  Liability  to  Traveler  Injured  by  Street  Obstructed  in 
BuiLDiNO  ON  Adjacent  Property.  —  "The  owners  of  property  adja- 
cent to  a  street,  with  the  permission  of  the  city,  have  a  right  tempora- 
rily to  obstruct  and  use  such  part  of  a  street  and  for  such  time,  as  is 

plan,  and  negligence  in  the  execution  *  Approved  in  Shartle  v.  Minneapo- 

of  a  plan,  —ascribing  liability  to  the  lis,  17  Minn.  308,  316. 
latter,  and  not  to  tlie  former,  is  tlie  ^  Approved  in  Jolinson  v,  Milwau- 

shallowest  casuistry.  kee,  46  Wis.  672,  673. 

1  Approved  in  Lincoln  v.  Walker,  18 
Neb.  250,  261. 
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reasonable  and  necessary  in  making  improvements  on  snch  property ;  and 
the  city  cannot  be  held  liable  for  damages  that  may  occur  on  such  part 
of  a  street  so  used,  when  precautions  and  guards  have  been  used,  suffi- 
cient to  notify  the  public,  in  the  exercise  of  ordinary  prudence  and  care, 

of  danger  into  which  the  injured  party  fell. If  the  jury  believe 

from  the  testimony  that  the  excavation  complained  of  by  plaintiff  was  made 
by  one  B.  F.  Stone,  for  the  sole  purpose  of  erecting  a  building  and  to  drain 
his  cellar,  by  the  permission  of  the  defendant,  then  the  court  instructs 
you  tiiat  said  Stoue  had  a  right,  during  the  time  he  was  so  building  and 
improving  his  lot,  to  employ  and  occupy  the  sidewalk  aiid  a  reasonable 
portion  of  the  street  adjacent  to  said  lot  for  a  reasonable  and  necessary 
time,  for  the  purpose  of  aiding  and  facilitatiug  said  work.  But  it  was 
the  duty  of  the  city  to  see  that  its  sidewalk,  over  which  the  public  trav- 
eled, was  kept  in  a  reasonably  safe  condition  during  such  use  and  occu- 
pancy by  B.  F.  Stone."  ^ 

§  1762.  Instruction  on  the  Hypothesis  that  the  Plaintiff  rashly 
Traveled  on  a  Road  Unsafe  by  Reason  op  Ice.  —  '*  If,  at  the  time  the 
accident  happened,  the  defendant's  road  was  so  icy  and  sleek  as  to  make 
it  hazardous  to  travel  over  the  same  with  a  wagon  loaded  with  saw  logs, 
and  if  the  plaintiff  had  knowledge  of  this  icy  and  sleek  condition  of  the 
road,  from  his  own  observation,  or  from  warnings  given  by  other  persons 
to  him ;  and  if,  notwithstanding  such  knowledge  of  the  condition  of  the 
road,  he  nevertheless  undertook  to  pass  over  it,  and  in  so  doing  did  not 
nse  such  care  and  means  as  to  overcome  the  danger  resulting  from  its 
icy  and  sleek  condition,  but  in  au}^  degree  acted  rashly  or  negligently, 
and  his  rashness  or  negligence  contributed  in  any  degree  to  the  injury, 
he  cannot  recover. "  * 

5  1763.  Instruction  on  the  Hypothesis  that  the  Icy  Condition  or 
THE  Road  was  the  Sole  Cause  of  the  Injury.  —  "If  you  find  from 
the  evidence  that  the  defendant's  road  was  improperly  constructed  or 
out  of  repair  at  the  place  where  the  plaintiff  was  injured,  but  that 
such  improper  construction  or  want  of  repair  did  not  contribute  directly 
to  the  injury,  the  plaintiff  cannot  recover,  if  the  icy  condition  of  the 
road  alone  was  the  cause  of  the  injury."  ^ 

>  Approved  in  Stephens  v.  City  of  •  Approved  in  Wilson  v.  Trafalgar 

Macon,  83  Mo.  345,  354.  &c.  Co.,  93  Ind.  287. 

*  Approved  in  Wilson  v.  Trafalgar 
4c.  Co.,  93  Ind.  287,  290. 
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§  1764.  Care  Required  op  Traveler  having  Knowledge  of  De- 
fect. —  '^Although  the  plaiatiff  may  have  been  familiar  with  the  lo- 
cality and  condition  of  the  bridge  in  question,  such  fact  did  not  impose 
upon  him  the  duty  of  exercising  extraordinary  care  in  passing  over 
said  bridge.  He  was  only  required  to  exercise  ordinary  care ;  and  the 
jury  will  determine  from  the  facts  and  circumstances  in  evidence,  in- 
cluding the  plaintiff 's  knowledge  of  the  bridge,  the  facilities  for  reach- 
ing plaintiff 's  house  by  any  other  convenient  route,  and  the  darkness 
of  the  night,  whether  he  exercised  ordinary  care ;  and  if  the  jury  believe 
that  a  railing  or  other  guard  was  necessary  for  safety,  as  instructed  by 
the  court,  and  that  plaintiff  in  the  exercise  of  such  care  received  the 
injury  complained  of,  which  he  would  not  have  received  had  defendant 
placed  a  railing  or  other  proper  protection  on  said  bridge,  then  the 

jury  will  find  the  issues  for  plaintiff."  ^ ^^  If  the  defendant's  road 

was  in  an  unsafe  condition  for  travel,  and  the  plaintiff  had  notice  of  the 
dangerous  character  of  the  road,  he  would  have  been  required  to  exer- 
cise more  care  in  passing  over  the  road  than  if  lie  had  no  notice  of  it. 
But  knowledge  of  the  defective  or  dangerous  condition  of  a  highway  is 
not  conclusive  evidence  of  negligence  in  passing  over  it ;  he  is  not  bound 
to  keep  off  the  road,  but  may  travel  over  it,  if  it  is  consistent  with  rea- 
sonable care  to  do  so."  ^ .  **The  court  instructs  the  jury  that 

plaintiff,  in  the  exercise  of  ordinary  care,  was  not  bound  to  select  the 
sidewalk  that  was  safest  to  travel  upon,  but  that  he  had  a  right  to  infer 
and  believe  that  the  sidewalk  upon  which  he  was  injured  was  reasonably 
safe ;  if  they  believe  from  the  evidence  that  no  guards  were  up  at  the 
time  the  injury  occurred,  to  warn  plaintiff  of  the  danger  of  falling  into 
the  ditch  across  the  sidewalk,  and  that  the  plaintiff  was  using  ordinary 
care  at  the  time  he  fell  into  the  ditch  and  was  injured,  and  had  no 
knowledge  at  the  time  of  the  existence  of  said  cut  or  excavation  across 
the  sidewalk."  ^ *'  xhe  duty  of  those  who  travel  on  sidewalks  to 


1  Approved  in  Loewer  v,  Sedalia, 
77  Mo.  431,  437.  In  this  case  the  acci- 
dent happened  by  falling  off  a  bridge 
in  the  night  time,  which  had  no  railing. 

2  Approved  in  Wilson  v,  Trafalgar 
&c.  Co.,  93  Ind.  287. 

*  Approved  in  Stephens  v.  City  of 
Macon,  83  Mo.  345, 353.  In  this  case  the 
following  instruction  was  also  given 
at  the  request  of  the  defendant,  em- 
bracing, it  is  perceived,  the  conception 


that  knowledge  of  the  defect  on  the 
part  of  the  traveler  would  preclude  his 
recovery  on  the  ground  of  contribu- 
tory negligence.  But  as  this  instruc- 
tion was  given  at  the  request  of  the  de- 
fendant, Mid  as  the  defendant  was  the 
unsuccessful  party  to  the  suit,  it  can- 
not be  said  to  have  met  with  distinctive 
judicial  approval  on  appeal,  though 
copied  into  the  opinion:  *<  If  the  jury 
believe   from   the   evidence  that  the 
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use  reasonable  care  and  diligence  to  avoid  injury,  such  as  persons  of 
ordinary  care  and  diligence  would,  under  the  same  or  similar  circum- 
stances; and  in  determining  whether  the  plaintiff  used  such  care  and 
diligence  at  the  time  of  the  alleged  injury,  you  will  consider  the  nature 
of  the  alleged  defect,  whether«visible  or  not ;  the  time  of  day,  as  to  be- 
ing light,  or  otherwise ;  the  knowledge  of  plaintiff  with  regard  to  its  con- 
dition at  and  previous  to  the  time  of  the  alleged  injury;  and  any  other 
fact  or  circumstance  disclosed  by  the  evidence  which  may  tend  to  show 
such  alleged  negligence,  or  the  absence  of  it ;  and  if  you  fi^id  from  the 
evidence  that  the  plaintiff  was  guilty  of  any  negligence  which  directly 
contributed  to  the  alleged  injury,  then  the  plaintiff  cannot  recover,  and 
you  will  find  for  the  defendant."  ^ 


plaintiff  knew  the  condition  of  the 
sidewalk  (when  be  fell)  at  the  time  he 
.attempted  to  pass  over  it,  or  might 
have  known  it  by  the  exercise  of  ordi- 
nary diligence  and  care,  then  he  cannot 
recover  in  this  action.  And  in  arriv- 
ing at  the  plaintiff  ^s  knowledge  of  the 
said  sidewalk,  or  his  opportunity  to 
know  the  same,  they  should  take  into 
consideration  all  the  facts  and  cir- 
cumstances shown  by  the  testimony.*' 
The  better  opinion  is,  that  the  knowl- 
edge on  the  part  of  the  traveler  of  the 
defect,  —  unless  it  is  of  such  a  nature 
that  the  attempt  to  pass  it  would  be 
foolhardy, — does  not  raise  a  conclu- 
sive imputation  of  contributory  negli- 
gence. Tiie  next  instruction  in  the 
above  series  more  nearly  expresses 
the  correct  idea:  '^  If  you  find  from  the 
evidence  that  the  plaintiff,  at  the  time 
that  she  passed  over  the  walk,  well 
knew  that  the  walk  was  unsafe,  and 
that  it  was  imprudent  to  do  so  at  that 
time  in  consequence  of  darkness,  or 
for  any  otlier  cause,  and  with  this 
knowledge  she  still  persisted  in  pass- 
ing over  it,  though  there  was  another 
walk  which  she  might  have  taken  in 
going  in  the  direction  which  she  de- 
sired to  go,  then  her  own  negligence 
contributed  to  the  injury,  and  she 
caimot  recover."    Approved   In  Mc- 


Ginty  v.  Keokuk,  66  la.  727;  citing 
ParkhiU  v.  Brighton,  61  la.  103. 

1  Approved  in  Emporia  v,  Schmid- 
ling,  33  Kan.  488.  In  a  Missouri  case 
the  following  instruction  was  given 
at  the  request  of  tlie  defendant,  but 
as  the  defendant  appealed  it  cannot 
be  said  to  Iiave  met  with  distinct  ap- 
proval in  the  Supreme  Court,  though 
it  seems  unobjectionable:  '*The 
court  instructs  the  jury  that,  although 
they  may  believe  from  the  evidence 
that  defendant  failed  to  exercise  ordi- 
nary care  in  not  keeping  the  sidewalk 
in  repair,  at  the  place  where  the  injury 
to  plaintiff  is  alleged  to  have  happened, 
and  but  for  such  negligence  the  injury 
would  not  have  occurred,  yet  the 
plaintiff  cannot  recover  in  this  suit, 
if  she  was  aware  of  the  condition  of 
the  sidewalk  and  failed  to  use  ordi- 
nary care  to  avoid  the  accident  that 
caused  the  injury."  Approved  in 
Tritz  V.  City  of  Kansas,  84  Mo.  682, 
645.  In  a  case  in  Indiana  the  follow- 
ing instruction  was  approved :  •*  Mere 
contribution  to  the  Injury  does  not  ne- 
cessarily preclude  the  right  to  recover 
for  it.  It  was  not  contributory  negli- 
gence for  the  plaintiff  to  drive  upon 
the  drive-way,  unless  he  then  had 
actual  knowledge  of  its  alleged  dan- 
gerous or  defective  condition,  or  might 
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§  1765.  Instruction  on  the  Theory  of  the  Plaintiff  being  Intoxi- 
cated.—  "Although  the  jury  may  believe  from  the  evidence  that 
plaintiff,  on  the  night  of  and  previous  to  the  injur}*^  complained  of,  had 
been  drinking  intoxicating  drinks,  yet  if  they  further  believe  from  the 
evidence  that  the  same  had  not  so  affected  his  mind  and  power  of  loco- 
motion as  to  prevent  him  from  exercising  ordinary  care  in  going  to  his 
house  and  passing  over  the  bridge  in  question,  and  that  he  exercised 
such  eare,  and  would  not  have  received  the  injury  if  defendant  had 
placed  a  railing  or  other  proper  protection  on  said  bridge,  (if.  the  jury 
further  believe  from  the  evidence  that  such  railing  or  other  protection 
was  necessary  for  the  reasonable  safety  of  persons  passing  over  the 

bridge),  the  jury  will  still  find  the  issues  for  plaintiff. The  burden 

of  proof  rests  upon  defendant  to  establish  the  defense  that  plaintiff's 
injury  resulted  from  his  intoxication  and  negligence,  and  unless  such 
defense  is  established  by  a  preponderance  of  evidence,  the  jury  will  find 
for  the  plaintiff  as  to  such  issue."  ^ 


have  had  such  knowledge  by  the  use 
of  due  care  and  prudence,  and  by  the 
exercise  of  his  senses  and  faculties. 
He  liad  a  right,  if  he  was  without 
fault  coutribu ting  to  the  injury,  to  act 
upon  the  presumption  that  the  de- 
fendants had  done  their  duty  and  pro- 
vided a  safe  and  secure  drive-way." 
This  instruction  was  vigorously  as- 
sailed in  Nave  v.  Flack,  90  Ind.  205, 
210,  and  defended,  or  rather  apologized 
for,  at  considerable  length  by  the 
court.  One  can  more  easily  agriee 
with  the  court  that  the  giving  of  the 
instruction,  in  connection  with  the 
other  Instructions,  was  not  available 
error,  than  hold  it  up  as  a  model  to  be 
used  in  drawing  instructions,  in  future 
cases.  Accordingly,  the  author  in- 
serts it  with  what  English  journalists 
call  ** reserve."  Other  instructions 
on  the  theory  of  contributory  negli- 
gence in  the  traveler  will  be  found  in 
the  following  cases:  Wilson  r.  Trafal- 
gar &c.  Co.,  93  lud.  287;  South  Bend 
V.  Hardy,  97  Ind.  577,  586;  Lincoln  v. 
Walker,  18  Neb.  260,  262;  Downing  v. 
Chicago  &c.  R.  Co.,  43  la.  99 ;  Loewer 


V,  Sedalla,  77  Mo.  489.  See  also 
Huntington  v.  Breen,  77  Ind.  29 ;  Mur- 
phy V.  Indianapolis,  83  Ind.  76; 
Henry  County  Tnmp.  Co.  v,  Jackson, 
86  Ind.  Ill;  0.  c.  44  Am.  Rep.  274. 

1  Approved  in  Loewer  v,  Sedalla,  77 
Mo.  431,  438.  This  instruction  is  be- 
lieved to  have  been  drawn  by  Hon. 
John  F.  Phillips,  who  was  counsel  for 
the  plaintiff.  This  gentleman  was 
subsequently  a  judge  of  the  Missouri 
Supreme  Court  Commission ;  was  af- 
terwards the  presiding  judge  of  the 
Kansas  City  Court  of  Appeals;  and  is 
now  the  United  Stales  District  Judge 
for  the  Western  District  of  Missouri. 
As  an  offset  to  the  above  instruction, 
the  circuit  judge,  in  the  same  case, 
gave  the  following  instruction,  re- 
quested by  the  defendant,  which, 
though  believed  to  be  correct  in  point 
of  law,  cannot  be  said  to  have  met 
with  distinct  judicial  approval  in  the 
Supreme  Court;  since  the  defendant 
was  the  appellant  and  could  not  chal- 
lenge the  propriety  of  its  own  instruc- 
tion: •*  It  Is  for  the  jury  to  deter- 
mine, from  all  the  facts  and  circum- 
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§  1766.  Comprehensive  Instructions,  embracing  at  once  the  Ele- 
ment OF  Care  on  the  Part  of  the  City  and  on  the  Part  of  the 
Traveler.  —  '*  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  the  ditch  across  said  sidewalk  rendered  the  same  dangerous, 
And  that  do  guards  were  up  to  warn  plaintiff  of  the  danger  at  the  time 
he  was  injured,  and  that  plaintiff  was  using  ordinary  care  and  prudence 
at  the  time  he  fell  into  the  ditch  and  was  injured,  they  must  find  their 
verdict  for  the  plaintiff."  i  -  -  -  -  *'The  court  instructs  the  jury  that 
the  defendant  corporation  is  bound  by  law  to  use  all  reasonable  care, 
caution  and  supervision,  to  keep  its  streets  and  sidewalks  in  a  safe  con- 
dition for  travel,  in  the  ordinary  modes  of  traveling,  by  night  as  well  as 
by  day ;  and  if  it  fails  to  do  so  after  having  notice,  express  or  implied, 
of  any  defect,  it  is  liable  for  any  injuries  sustained  in  consequence  of 
such  failure,  provided  the  party  injured  exercised  reasonable  care  and 
caution ;  and  the  fact  tliat  the  plaintiff  may  in  some  way  have  contributed 
to  the  injury  sustained  by  her,  will  not  prevent  her  recovery,  if,  by 
ordinary  care,  she  could  not  have  avoided  the  consequences  to  herself 

of  the  defendant's  negligence."  ^ **  They  are  further  instructed, 

that,  if  they  believe  from  the  evidence,  that  the  defendant  did  not  exer- 
cise reasonable  care  and  supervision  over  that  portion  of  the  sidewalk 
where  the  injury  in  question  is  alleged  to  have  occurred,  to  keep  it  in 
good  and  safe  condition,  and  by  that  means  allowed  it  to  become  de- 
fective and  unsafe;  and  if  the  jury  further  believe  from  the  evidence, 
that  the  plaintiff,  in  attempting  to  walk  along  that  portion  6f  the  side- 
walk, by  reason  of  such  defect,  was  injured,  and  has  sustained  damage 


stances  iu  evidence,  whether  the 
plaintiff  was  intoxicated  at  the  time 
he  was  injured.  His  being  intoxicated 
would  in  nowise  lessen  his  duty  to 
have  used  ordinary  care  and  prudence 
to  have  avoided  his  injuries.  The  law 
requires  the  same  care  and  prudence 
from  an  intoxicated  man  that  it  does 
from  a  sober  man;  and  while  the  fact 
of  intoxication  alone,  if  proved  by  the 
evidence,  will  not  establish  want  of 
ordinary  care  and  prudence,  yet  it  is  a 
circumstance  which  the  jury  may  con- 
sider in  determining  whether  tlie 
plaintiff  did  exercise  ordinary  care  and 
prudence."  In  an  earlier  Missouii  case 
the  following  instruction  on  this  sub- 


ject is  found :  •*  If  the  jury  believe  that, 
at  the  time  deceased  received  the  in- 
juries complained  of,  he  was  so  intoxi- 
cated as  to  be  unable  to  exercise,  and 
did  not  exercise,  tlie  care  and  prudence 
ordinarily  exercised  by  prudent  and 
sober  men  while  traveling  upon  rail- 
roads, and  that  such  iuability  and  want 
of  care  on  his  part  directly  contributed 
to  cause  the  Injuries  aforesaid,  plaint- 
iff caunot  recover."  Approved  in 
Meyer  r.  Pacific  R.  Co.,  40  Mo.  155, 156. 

*  Approved  In  Stephens  v.  City  of 
Macon,  83  Mo.  345,  354. 

*  Approved  in  Tritz  v.  City  of  Kan- 
sas, 84  Mb.  632,  643. 
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thereby,  as  charged  in  the  petition,  and  that  she  was,  at  the  time,  ex- 
ercising reasonable  care  and  caution,  in  walking  on  said  sidewalk, —  then 

the  defendant  is  liable."  ^ "It  was  the  duty  of  the  defendant  city 

to  keep  and  maintain  its  streets  and  sidewalks  in  good  repair,  for  the 
safe  use  and  convenience  of  the  traveling  public,  walking  and  passing 
thereon ;  and  if  the  city  authorities,  knowing  that  a  sidewalk  is  defective 
and  unsafe,  or,  after  having  had  sufficient  time,  in  the  exercise  of  rea- 
sonable diligence  or  ordinary  care,  to  discover  and  repair  the  defect  or 
break  in  the  walk,  suffer  it  to  remain  in  an  unsafe  condition,  and  if  any 
person,  while  lawfully  and  in  the  exercise  of  ordinary  care  passing  over 
the  sidewalk  in  such  unsafe  condition,  becomes  injured  by  reason  of 
any  defect  in  the  walk,  the  city  becomes  liable  for  damages  sustained 
at  the  time  of  the  accident."  ^ 

§  1767.  Another  Model,  Applicable  to  the  Case  of  a  Travbleb 
Falling  from  a  Bridge  having  no  Railings.  —  "The  court  instructs 
the  jury  that  it  was  the  duty  of  defendant,  in  erecting  and  constructing 
the  bridge  in  question,  over  and  across  a  public  street  in  a  city,  to  so 
erect  and  construct  said  bridge  as  to  make  the  same  reasonably  safe  for 
travel  and  use,  for  all  pei*sons  over  the  same  on  foot  or  otherwise,  as 
well  in  the  night  as  in  the  day  time ;  and,  if  the  jury  believe  from  the 
evidence  that  railing  or  bannistering  or  other  guard  was  necessary  on 
the  sides  of  the  bridge,  to  protect  foot  passengers  by  day  or  by  night 
from  the  danger  of  a  fall  from  the  bridge,  then  it  was  the  duty  of  de- 
fendant to  cause  to  be  provided  and  constructed  on  the  side  of  the  bridge 
such  railing  or  bannistering,  or  other  sufficient  guard,  to  give  protections 
against  such  danger  of  falls  from  the  bridge ;  and  the  court  instructs 
the  jury,  that  the  question  whether  such  railing,  bannistering  or  other 
guard,  were  necessary,  is  not  a  question  for  the  pourt  to  decide,  but  a 
question  for  the  sole  finding  and  determination  of  the  jury ;  and  unless 
the  jury  find  from  the  evidence  that  such  railing,  bannistering  or  guard 
was  so  necessary  for  the  reasonable  safety  of  persons  passing  over  the 


'  Approved  in  Tritz  v.  City  of  Kan- 
sas, 84  Mo.  632,  643. 

*  Approved  in  Slieel  v,  Appletou,  49 
Wis.  128.  Other  instructions  of  like 
ciiaracter  will  be  found  in  Lincoln  o. 
Wallcer,  18  Neb.  258 ;  Ferguson  v.  Davis 
Co.,  67  Iowa,  610  (rotten  bridge); 
Montgomery  v.  Des  Moines,  55  Iowa, 
102  (sidewalK  out  of  repair) ;  Commis- 


sioners V,  Emmerson^  95  Ind.  579  (de- 
fective bridge) ;  Russell  v.  Columbia, 
74  Mo.  487  (street  excavated  by  gas- 
liglit  company) ;  Oliver  v.  City  of  Kan- 
sas, 69  Mo.  80  (defective  sidewalk); 
Hull  V.  City  of  Kansas,  54  Mo.  600. 
See  also  Basse tt  v.  St.  Josepti,  53  Mo. 
290;  Winship  v.  £ufield|  42  N.  H.  202; 
Hunt  0.  PoronaU,  9  Yt.  411c 
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bridge,  and  that  defendant  failed  to  provide  the  same,  plaintiff  is  not 
entitled  to  recover  in  this  action.  But  if  the  jury  find  from  the  evi- 
dence  that  such  railing,  bannistering  or  guard  on  the  sides  of  the  bridge 
were  necessary  for  the  reasonable  safety  of  passengers,  by  night  or  by 
day,  and  that  defendant  failed  and  neglected  to  provide  the  same ;  and 
further  find  that  plaintiff,  on  the  night  of  the  28th  of  April,  1875,  was 
passing  along  a  public  street  of  said  city,  leading  to  or  over  said  bridge, 
observing  and  using  ordinary  and  reasonable  care  to  pass  and  go  over 
said  bridge  safely,  when,  through  the  fault  and  negligence  of  defend- 
ant in  failing  to  have  such  railing  or  other  guard  along  the  side  of  said 
bridge,  he  stepped  or  fell  from  said  bridge  into  the  ravine  below,  and 
was  thus  greatly  hurt  and  injured, —  in  such  a  case  the  jury  will  find  for 
plaintiff,  and  assess  his  damages  in  such  sum  as  the  jury  may  be- 
lieve from  the  evidence  he  sustained  by  reason  of  such  injury,  not  to 
exceed  $5,000  "  (the  amount  sued  for).  ^ 

§  1768.  St ATiN» THE  Issues  in  Such  an  Action.  —  "The  principal 
allegations  of  the  complaint  put  in  issu«  by  the  evidence  are:  1.  That 
the  defendant  allowed  its  road  to  be  out  of  repair.  2.  That  the  road 
was  improperly  constructed  and  permitted  to  remain  in  an  unsafe  con- 
dition for  the  travel  of  the  public.  8.  That  the  injury  occurred  to  the 
plaintiff  without  any  fault  or  neglect  on  his  part.*'  ^ 


Subdivision  5. —  Carriers  of  Passengers, 

Section 

1772.  When  the  Kelatlon  of  Carrier  and  Passenger  Commences. 

1773.  When  it  Ends. 

1774.  Carriers  hpuod  to  Extraordinary  Care  and  Liable  for  Slight  Neglect. 

1775.  But  not  Answerable  for  Unavoidable  Accidents. 

1776.  Happening  of  Accident  Prima  Fane  Evidence  of  Negligence. 

1777.  Duty  as  to'Roadworthy  Conveyance  and  Competent  Driver. 

1778.  Care  required  of  owner  of  Steamboat  in  respect  of  Crew. 

1779.  Injury  to  a  Passenger  through  the  Breaking  down  of  a  Railway  Bridge. 

1780.  Injury  to  Passenger  caused  by  a  Broken  Rail. 

1781.  Injury  to  Passenger  caused  oy  Negligence  in  making  up  Train. 

^  Approved  in  Loewer  v.  Sedalia,  in  the  Supreme  Court,  since  the  de- 

77  Mo.  431,  442y  443.    There  is  in  this  fendant  was  the  appellant, 
case,  several  other  well  drawn  instruc-  *  Approved  in  Wilson  r,  Trafalgar 

tions,  given  at  the  request  of  the  de-  &c.  Co.,  98  Ind.  287,  289. 
feD«lant,  but  not  distinctively  approved 
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Section  » 

1782.  Duty  of  Railroad  Company  to  Provide  safe  Platforms  at  Stations  and 

keep  them  Lighted  at  Night. 

1783.  Care  required  toward  Passengers  on  Freight  Trains. 

1784.  Wrongful  Ejection  of  Passenger. 

1786.  Rightful  Expulsion  of  Passenger,  but  with  Unnecessary  Force. 

1786.  Expulsion  of  Passenger  having  no  Ticket,  who  refuses  to  pay  Extra 

Fare. 

1787.  Obligation  to  keep  Ticket  Office  open  for  a  Reasonable  Time  before  De- 

parture of  Train. 

1788.  Assaults  upon  Passengets :  Obligation  to  protect  Passengers  from  Vio- 

lence. 

1789.  Assaults  upon  Passengers :  Right  to  remove  Drunken  and  Disorderly 

Passenger. 

1790.  Duty  of  Railway  Company  toward  a  Passenger  Boarding  its  Train. 

1791.  Duty  of  a  Passenger  to  follow  the  Reasonable  Directions  of  the  Defend- 

ant's Servants. 

1792.  Passenger  Riding  with  Arm  out  of  Window. 

1793.  Riding  on  Platform  of  Street  Car. 

1794.  Injuries  to  Passengers  while  Alighting  from  Train*ln  Motion. 

1795.  Liability  to  Passenger  Carried  Gratuitously. 


§  1772.  When  the  Relation  op  Carrier  and  Passenger  Com- 
mences. —  '^  If  you  believe  that  the  plaintiff  entered  into  an  office  or 
waiting-room  provided  by  defendant  for  passengers,  and  informed  the 
depot  or  ticket  agent  of  her  intention  and  desire  to  become  a  passenger ; 
that  she  placed  herself,  in  good  faith,  under  his  direction  as  such ;  and 
such  agent  directed  her  in  getting  on  (attempting  to  get  on)  the  car; 
these  facts,  if  established  to  your  satisfaction  by  the  evidence,  would 
be  sufficient  to  justify  you  in  finding  that  the  relation  of  passenger  ex- 
isted, although  she  had  not  purchased  a  ticket,  and  had  not  entered  the 


car. 


»>  i 


1  Approved  in  Allender  v,  Chicago 
&C.  R.  Co., 37  la* 270.  The  court  said: 
**  If  the  actual  purchase  of  a  ticket,  or 
the  entering  a  car,  is  necessary  in 
order  to  constitute  the  relation  of  a 
passenger,  then  no  one  taking  passage 
on  a  railway  at  a  way  station,  where 
no  tickets  are  sold,  can  demand  of  the 
company  the  exercise  of  that  high  de- 
gree of  care  which  a  common  carrier 
owes  a  passenger,  until  he  had  actually 
obtained  admission  to  the  car.  If  the 
doctrine  of  the  Instruction  be  not  right, 


then  a  person  taking  passage  at  a  way 
station,  without  the  means  of  procur- 
ing a  ticket,  might  be  precipitated 
under  the  wheels  and  injured,  from  a 
defect  in  the  steps,  and  yet  could  de- 
mand of  the  company  the  exercise  of 
only  ordinary  care."  Citing  Sherm.  & 
Red.  on  Neg.,  §  2G2,  and  cases.  In 
Huelsenkampv.  Citizens^  R.  Co.,  37  Mo. 
539,  there  are  instructions  applicac.c 
to  the  question  whether  the  person 
who  goes  on  a  platform  of  a  street 
railway  car  is  to  l)e  deemed  a  passen- 
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§  1773.  When  it  Ends.  — *'If  Ormond,  his  wife  and  child,  were  re- 
ceived upon  ODe  of  the  trains  under  the  control  of  the  receiver  or  his 
servants,  to  be  carried  to  some  point,  then  they  were  passengers,  and 
would  continue  such,  at  least  until  they  had  been  carried  to  their  point 
of  destination,  and  had  safely  aliglitcd  from  the  train  upon  which  they 
had  been  carried,  and  in  addition  to  such  length  of  time,  if  their  bag- 
gage had  been  received  on  such  train  for  carriage  to  the  same  place, 
and  no  receipt,  bill  of  lading,  check  or  other  like  evidence  had  been 
delivered  to  him  for  it;  and  if  it  was  for  this  reason  proper,  under  the 
circumstances,  for  him  to  go  to  the  car  where  such  baggage  was  stored 
for  the  purpose  of  identifying  and  claiming  his  property  and  receiving 
]t  from  the  employes  on  the  train,  then  he  had  the  right  to  do  so  sub- 
ject to  the  rules  hereinafter  given  as  to  the  effect  of  any  negligence  of 
which  he  himself  may  have  been  guilty.  And  he  would  continue  to 
occupy  to  the  receiver  the  relation  of  passenger,  so  long  as  he  did  noth* 
ing  more  than  just  indicated,  and  to  aid  and  assist  the  servants  in 
identifying  and  removing  his  own  baggage  from  the  car  to  the  plat- 
form.   But  if  there  were  no  such  facts  as  just  explained  to  con- 
tinue the  relations,  he  and  his  family  would  cease  to  be  passengers 
when  they  had  arrived  at  the  point  of  their  destination  and  had  safely 
alighted  from  the  cars.  And  if  Ormond,  after  he  had  safely  alighted 
from  the  train  with  his  family,  without  the  existence  of  any  such  facts 
as  are  above  supposed  to  render  it  necessary  or  proper  for  him  to  do 
80,  went  into  a  box  car  to  aid  and  assist  the  men  there  employed  in  get- 
ting out  bis  goods,  without  the  existence  of  any  necessity  or  propriety 
therefor,  and  while  so  assisting  was  killed,  then  he  made  himself  a  fel- 
low-servant for  the  time  being,  with  the  conductor,  engineer  and  fire- 


ger.  In  Lucas  v,  Milwaukee  &c.  R. 
Co.,  S3  Wis.  50,  there  are  instructions 
applicable  to  the  question  under  what 
circumstances  a  person  who  gets  on  a 
freight  train  at  night,  intending  to  take 
passage  upon  it,  is  to  be  deemed  a 
passenger,  the  court  citing  Dunn  v. 
Grand  Trunk  R.  Co.,  58  Me.  189;  8,  c. 
10  Am.  Law  Reg.  (n.  s.)  615,  and  note; 
Hurch  V.  Concord  R.  Co.,  29  N.  H.  9; 
EUdns  V.  Boston  &c.  R.  Co.,  23  N. 
H.  275.  In  Postr.  Chicago  &c  R. 
Co.,  14  Neb.  112,  there  is  a  series  of 
Instructions  applicable  to  the  case 
where  a  third-class  emigrant  ticket,  by 


its  terms  not  transferable,  was  trans- 
ferred to  the  plaintiff,  wlio  attempted 
to  ride  thereon,  and  who  was  ejected 
from  its  train,  the  ticket  having  been 
taken  away  from  him,  —  holding  that 
the  company  was  liable  for  the  price 
of  the  ticket  with  interest.  In  its 
opinion,  the  court  referred  to  the  fol- 
lowing authorities:  Elwood  v.  Bul- 
lock, 6  Ad.  &  £1.  (n.  s.)  383;  Calder 
&c.  Co.  V.  Pilling,  U  Mees.  &  W.  76; 
1  Redfleld  on  Rys.  95 ;  Day  v,  Owens,  6 
Mich.  520;  Jencks  v,  Coleman,  2  Suinn. 
(U.  S.)  221;  Bass  v.  Chicago  &c.  R. 
Co.,;36  Wis.  450.  SeeThomp  Carr.  81. 


1284 


PROVINCE  OF  COURT  AND  JURY.     [2  Thomp.  Tr.^ 


man  on  the  train ;  and  if,  under  such  circumstances,  he  was  killed 
through  the  negligence  of  some  or  ail  of  them,  no  recovery  'iould  be 
had  therefor."  * 

§  1774.  Carrier  Bound  to  Extraordinary  Care  and  Li^ale  for 
Slight  Neglect.  —  **  It  is  the  duty  of  common  carriers  to  do  all  that  hu- 
man care,  vigilance  and  foresight  can  do  under  the  circumstances,  and 
in  view  of  the  character  of  the  mode  of  conveyance  adopted,  reasonably 
to  guard  against  accidents  and  consequential  injuries,  and  if  they  neg> 
lected  80  to  do,  they  are  to  be  held  strictly  responsible  for  all  conse- 
quences which  flow  from  such  neglect."  *----«'  The  company  is  not  an 
insurer  of  the  absolute  safety  of  the  passenger,  as  it  is  of  ^oods  which  it 
undertakes  to  carry.  It  does,  however,  in  legal  contemplation,  under- 
take to  exercise  the  highest  degree  of  care  to  secure  the  safety  of  the 
passenger,  and  is  responsible  for  the  slightest  neglect  resulting  in  injury 
to  the  passenger ;  and  this  care  applies  alike  to  the  safe  and  proper  con- 
struction and  equipment  of  the  road,  the  employment  of  skillful  and 
prudent  operatives,  and  the  faithful  performance  by  them  of  their  re- 
spective- duties. "  3 

§  1775.  But  not  Answerable  for  Unavoidable  Accidents.  —  '*  If 
you  find  from  the  evidence  that  the  accident  was  occasioned  by  a  con- 
dition of  things  which  the  company  could  neither  foresee  nor  provide 

against,  then  you  should  find  for  the  defendant."  * "A  railroad 

company,  in  the  conduct  and  management  of  its  trains,  is  required  to 
employ  skillful  and  competent  agents,  and  to  use  such  means  and  fore- 
sight in  providing  for  the  safety  of  passengers,  as  persons  of  the  greatest 
care  and  prudence  usually  exercise  in  similar  cases ;  and  should  an  in- 
jury result  to  a  passenger  from  a  failure  to  use  such  a  degree  of  care 


^  Approved  in  International  &c.  R. 
Co.  V,  Ormond,  64  Tex.  487,  488. 

»  Approved  in  Tuller  ».  Talbot,  28 
111.  358.    See  ante,  ^  1690  et  seq. 

3  Approved  in  Ohio  &c.  R.  Co.  v, 
Dickersou,  69  Ind.  321;  reviewing 
Indianapolis  &c.  R.  Co.  v.  Beaver,  41 
Ind.  4U3  and  Chicago  &c.  K.  Co.  v. 
Hazzard,  20  111.  373.  Citing  St.  Louis 
&c.  H.  Co.  V.  Valirlus,  66  Ind.  611; 
Indianapolis  &c.  li.  Co.  r.  Beaver, 
41  Ind,   493;   Chicago  &c.   li.  Co.  v. 


Hazzard,  26  111.  373;  Galena  &c.  K. 
Co.  V,  Fay,  16  111.  658;  Chicago  &c.  R. 
Co.  V.  Flagg,  43  111.  3G4;  Illinois  Cen- 
tral R.Co.  V.  Sutton,  63  III.  397;  Dunn 
V.  Grand  Trunlc  R.  Co.,  68  Me.  187; 
Edgerton  v.  New  York  &c.  R.  Co., 
N.  Y.  227;  Hazard  r.  Chicago  &c.R.  Co. 
1  Bi8S.  (U.  S.)  603;  2  Redf.  Ry.  216- 
234  and  notes.  See  Thomp.  Carr.  200. 
■•  Approved  in  Bedford  &c.  R.  Co. 
9.  Rainbolt,  99  lud.  551,  65G.  See 
Thomp.  Carr.  198. 
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and  prudence,  tbe  company  will  be  responsible  for  such  injury,  unless  it 
appears  tliat  the  passenger  so  injured,  by  the  use  of  ordinary  care  and 
prudence,  (that  is,  the  ordinary  care  and  prudence  usually  exercised  by 
persons  of  ordinary  caution  in  his  condition  and  circumstances,)  could 
have  avoided  the  injury.  But  a  railroad  company*  is  not  responsible  for 
an  injury  to  a  passenger  which  is  the  result  of  a  mere  accident  or  casual- 
ty, wliere  there  is  no  want  of  care  or  skill  on  the  part  of  the  company 
or  its  agents,"^ 

§  1776.  Happening  op  Accident  Prima  Facie  Evidence  of  Negli- 
gence. —  ^'  The  upsetting  of  the  stage  coach  in  this  case  (if  proven  to 
the  satisfaction  of  the  jury)  is  prima  facie  evidence  of  negligence,  and 
the  plaintiff  need  prove  nothing  more;  but  it  devolves  on  the  de- 
fendant to  prove  that  his  driver  acted  with  the  utmost  skill,  prudence 
and  caution,  and  that  the  injury  sued  for  was  occasioned  without  the  least 
negligence  or  want  of  skill  or  prudence  on  the  part  of  the  driver ;  and  if 
the  defendants  fail  to  satisfy  the  jury  that  the  driver  exercised  the  ut- 
most degree  of  care  and  skill  and  prudence,  by  reason  of  which  failure 

the   injury  was  occasioned,    the  defendants  are  liable."^ ''If 

the  jury  believe  from  the  evidence  that,  on  February  drd,  1874,  the 
defendants  were  engaged  in  the  business  of  transporting  passengers 
from  the  railroad  depot  in  Lexington  to  any  and  all  points  of  said  city, 
and  that  on  said  day  the  plaintiff  was  received  by  them,  or  their  agents 
at  said  depot  to  be  carried  on  one  of  the  hacks  of  defendants,  and  that 
while  being  so  transported  on  said  hack  plaintiff  was  injured  by  reason 
of  the  breaking  of  an  axle  on  said  hack,  then  the  burthen  of  proof  rests 
upon  defendants,  to  prove  to  the  satisfaction  of  the  jury,  that  said  break- 
down was  caused  by  inevitable  accident,  and  not  from  any  defect,  im- 
perfection in  the  hack,  overloading,  or  careless  driving,  and  that  by  the 
exercise  of  the  utmost  human  foresight,  knowledge,  skill  and  care,  such 
injury  could  not  have  been  prevented  by  defendants,  their  agents  or 
servants,  and  unless  the  jury  so  believe,  they  will  find  for  the  plaintiff."^ 


*  Approved  in  Houstoo  &c.  R.  Co. 
V,  Gorbett,  49  Tex.  676. 

«  Approved  in  Taller  v.  Talbot,  23 
111.  857,  359. 

*  Approved  in  Lemon  v.  Chanslor, 
6S  Mo.  342.  In  approving  this  in- 
struction the  court  cited:  Angel  on 
Carr.,§oG9;  Ingalis  r.  Bills,  9  Met. 
^Mass.)  1 ;  Christie  v.  Griggs,  2  Camp. 


80;  11  Pick.  (Mass.)  lOG;  Taylor  v. 
Grand  Trunk  K.  Co.,  48  N.  H.  304; 
Stokes  V,  Saltonstall,  13  Peters  (U. 
8.),  181;  Story  on  Bail.,  §  601;  Hig- 
gins  V.  Hannibal  &c.  B.  Co.,  3G  Mo. 
432;  Meier  v,  Pennsylvania  R.  Co.,  64 
Pa.  St.  226;  McKimiey  ©.  Neil,  1  Mc- 
Lean (U  S.),  640.  Other  instructions 
on  the  same  theory  will  be  found  in 
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S  1777.  Duty  as  to  Roadworthy  Conveyance  and  Competent 
Driver.  — ''  It  was  the  duty  of  the  defendants  to  furnish,  in  addition  to 
a  suitable  and  sufficient  conveyance,  a  fully  competent,  careful  and 
trustworthy  driver,  and  if  they  neglected  to  do  so,  and  by  reasoD 
thereof  any  injury  resulted  to  the  plaintiff,  the  jury  must  find  tor  the 
plaintiff.''  ^ 

§  1778.  Care  required  op  Owner  op  Steamboat  in  respect  op 
Crew.  —  '*  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
a  passenger  on  the  defendant's  boat  at  the  time  of  the  alleged  injury, 
then  it  was  the  duty  of  the  defendant,  by  its  officers  and  employes,  to  use 
the  utmost  practicable  care  and  diligence  to  carry  the  plaintiff  safely  and 
securely  to  his  destination,  and  said  company  was  also  bound  to  use  all 
reasonably  practicable  care  and  diligence  to  maintain  i^mong  the  crew  of 
said  boat,  including  deck  hands  and  roustabouts,  such  a  degree  of 
order  and  discipline  as  might  be  requisite  for  the  personal  safety  and 
security  of  the  plaintiff  and  other  passengers  who  might  be  traveling  on 
said  boat ;  and  said  company  was  also  bound  to  have  due  supervision 
and  control  over  the  crew  of  said  boat  by  its  proper  officers. ' '  ^ 

§  1779.  Injury  to  a  Passenger  through  the  Breaking  Down  op  a 
Railway  Bridge.  —  ^^  If  you  find  from  the  evidence  that  the  immediate 
cause  of  the  alleged  disaster  was  the  want  of  proper  construction  of 
said  bridge  over  White  river,  either  as  to  size,  material,  piers  or  the  ad- 
justment thereof,  then  you  should  find  for  the  plaintiff,  unless  you 
should  further  find  that  the  size  and  construction  of  the  said  bridge 
were  right  and  proper  for  the  use  intended,  and  that  the  material  in 
said  bridge  had  been  properly  tested,  by  tests  known  to  men  skilled 
in  such  material,  or  could  not  be  so  tested  and  preserve  the  strength  of 
said  material,  and  said  disaster  was  caused  by  a  defect  in  said  material 
which  could  neither  be  foreseen  nor  provided  against  by  human  fore- 
sight and  care,  then  you  should  find  for  the  plaintiff. ' '  ^ 


Tuller  V.  Talbot,  23  111.  868,  and 
Lemon  v.  Chunslor,  08  Mo.  842.  See 
afite,  §  1690. 

J  Approved  In  Tuller  r.  Talbot,  23 
111.  d5.s. 

2  Approved  \u  Keokuk  &c.  Packet 
Co.  V.  True,  88  111.  C09.  Citing  Chicago 
otc.  R.  Co.  V.  George,  19  111.  610; 
Galeua  &c.    R.   Co.  v.    Fay,    IG    111. 


668;  Galena  &c.  R.  Co.  v.  Yarwood,  15 
111.  4G9;  Frlnk  v.  Potter,  17  111.  406, 
410. 

*  Approved  in  Bedford  &c.  R.  Co. 
V.  Rainbolt,  99  Ind.  651,  65G,  the  coart 
cltlug:  Pittsburg  &c.  R.  Co.  v.  Will- 
iams, 74  Ind.  4G2;  Philadelphia  &c.  R. 
Co.  V,  Andersou,  94  Pa.  St.  851;  f.  c. 
39  An.   Rep.    787;   Taylor  v.    Grand 
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S  1780.  Injury  to  Passenger  caused  by  a  Broken  Rail.  —  "If  the 
jury  believe  from  the  evidence  that  the  defendant's  train  of  cars,  in 
which  plaintiff  was  being  carried  as  a  passenger,  on  the  morning  of  the 
27th  day  of  December,  1872,  was  thrown  from  the  track,  causing  the 
injury  to  plaintiff  in  the  petition  complained  of,  wholly  because  of  a 
fresli  and  contemporaneous  break  in  an  iron  rail  or  piece  of  an  iron  rail 
on  defendant's  track,  and  under  the  train  on  which  plaintiff  was  a  pas- 
senger, and  that  such  fresh  break  was  caused  wholly  by  frost  or  extreme 
cold,  and  that  such  cause  was  one  which  the  highest  degree  of  prac- 
ticable care,  skill  and  caution,  consistent  with  operating  the  road  at  all, 
could  not  have  provided  against,  and  that  said  train  was  not  thrown 
from  the  track  because  of  the  mode  of  construction,  and  repair  of  said 
track,  and  not  because  of  any  fault  or  neglect  whatever  of  defendant, 
its  agents  or  servants,  then  the  jury  shall  find  for  defendant  as  to 
the  injury  to  the  person  of  plaintiff  in  petition  complained  of. ---- 
But  if  the  jury  believe  from  the  evidence  that  frost  or  extreme  cold 
was  not  the  sole  cause  of  the  breaking  of  said  rail,  but  only  con- 
tributed  thereto,  and  that  the  railroad  track,  where  said  rail  broke,  was 
in  an  unsafe  and  danjgerous  condition,  that  might  have  been  remedird 
or  guarded  against  by  the  exercise  by  defendant's  employes  of  the 
highest  degree  of  care  and  skill  then  practicable  and  tiien  known  to 
track  repairers,  and  that  such  unsafe  and  dangerous  condition  of  said 
railroad  track  of  defendant  at  said  point  also  contributed  to'  cause  the 
breaking  of  said  rail  jointly  with  the  said  frost  and  extreme  cold,  then 
the  law  is  for  the  plaintiff,  and  he  is  entitled  to  compensatory  damages. ''  ^ 

§  1781.  Injury  to  Passenger  caused  bt  Negligence  in  making  up 
Train.  —  *'The  court  instructs  the  jury  that,  if  they  believe,  from  all 
the  evidence  in  this  case  that,  on  or  about  the  16th  day  of  February, 
1880,  the  defendant  was  controlling  and  operating  a  train  of  care  on  a 
railroad  in  this  county,  and  that  the  defendant  received  the  plaintiff  on 
its  cars  as  a  passenger,  for  hire,  then  the  court  instructs  the  jury  that 
the  defendant  was  bound  to  make  up  its  train,  couple  its  cars,  and 
manage  and  control  its  cars  and  engines  in  such  a  careful,  skillful  and 
prudent  manner  as  to  carry  the  plaintiff  with  reasonable  safety  as  such 

Trunk  R.  Co.,  Ah  N.  H.  304;  Toledo  15  111.  468;  2  Rorer  on  Railroads,  955, 

&c.  R.  Co.  t?.  Conroy,68Ill.  560;  Rail-  956,  1086,  1088.     See  anU,  §  1690. 
road  Co.   «.  Aspell,   23  Pa.   St.  147;  ^  Approved    in  Louisville    &c.  B« 

Meier  v,  Pennsylvania  R   Co.,  64  Pa.  Co.,  v.  Fox,  11  Bush  (Ky.),  506  607. 
6t.  225;  Galena  &c.  R.  Co.  v»  Yarwood, 
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passenger. If  the  jury  believe  from  ali  the  evidence  in  ibis  case, 

that  the  plaintiff,  on  or  about  the  16th  day  of  February,  1880,  had  pur- 
chased a  ticket  over  the  defendant's  road,  from  the  city  of  Quincy, 
Illinois,  to  Kansas  City,  Missouri,  and,  on  or  about  that  day,  became  a 
passenger  on  the  defendant's  train  of  cars,  to  be  carried  from  said 
Quincy  to  Kansas  City,  then  the  law  imposed  upon  the  defendant  the 
duty  of  using  al^  necessary  and  reasonable  skill,  care  and  caution  in 
making  up  and  running  said  train,  necessary  for  the  reasonably  safe 
conveyance  of  the  plaintiff  as  such  passenger.  And  if  the  jury  further 
believe,  from  the  evidence,  that  while  the  plaintiff  was  so  a  passenger 
on  defendant's  train  of  cars,  she  was  requested  by  an  employ^  or 
servant  of  the  defendant  to  pass  from  the  car  in  which  she  was,  to  the 
ear  immediately  in  front  thereof,  and  that,  while  she  was  in  the  act  of 
passing  from  one  car  to  the  other,  in  obedience  to  such  request,  by  the 
carelessness  and  negligence  of  the  defendant  in  making  up  its  said 
train,  and  failing  to  sufficiently  couple  its  said  cars,  or  by  the  careless- 
ness and  negligence  of  the  defendant  in  moving  its  engine  and  the  cars 
attached  thereto,  without  sufficiently  and  securely  coupling  its  cars, 
and  without  any  fault  or  negligence  on  the  part  of  the  plaintiff,  the 
engine  and  a  part  of  the  train  of  the  defendant  was  started  forvjrard, 
and  the  car  from  which  the  plaintiff  was  passing  was  detached  and 
separated  from  the  car  into  which  she  ^as  going,  and  the  plaintiff  was 
thereby,  without  any  negligence  or  fault  of  her  o'wn,  precipitated  and 
thrown  between  said  cars  to  the  ground,  and  thereby  injured,  then  the 
jqry  should  find  the  defendant  guilty,  and  assess  the  plaintiff 's  dam- 
ages at  such  sum,  not  exceeding  $10,000,  as  they  may  believe,  from  all 
the  evidence,  she  has  sustained."  ^ 

§  1782.  Duty  OP  Railroad  Company  TO  Provide  Safe  Platforms  AT 
Stations  and  Keep  Them  Lighted  at  Night.  —  ^^  It  is  claimed  on  the 
part  of  the  plaintiffs,  that  the  defendant  was  negligent  in  not  having  a 
reasonably  safe  platform,  in  not  having  the  platform  sufficiently  lighted, 
and  in  not  having  some  person  stationed  at  the  point  where  this  acci- 
dent occurred,  to  warn  persons  and  prevent  their  walking  off  the 
platform.  It  will  be  the  duty  of  the  jury  to  determine,  from  all  the  tes- 
timony in  the  case,  whether  the  defendant  was  negligent  in  these  re- 

1  Approved  in  Hannibal  &c.  R.  Co.  the  servants  of  another  railway  com- 

tr.  Martin,  111   III.  225.    In  this  case  pany  while  malLiag  up  the  defendant's 

there  are  two  instructions  on  the  hy-  train, 
pothesis  of  the  injury  being  caused  by 
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spects,  or  either  of  them.  It  is  the  duty  of  the  defendant  to  have  its 
platform  reasonably  sufficient  and  safe  in  all  respects,  to  be  used  by 
such  persons  as  may  have  lawful  occasion  to  use  it.  It  is  not  neces- 
sary that  it  should  be  perfectly  and  absolutely  safe ;  so  great  a  degree 
of  pei-fection  is  usually  impracticable ;  but  it  must  be  reasonably  safe 
and  sufficient  for  all  persons  using  it,  who  are  themselves  in  the  exer- 
cise of  ordinary  and  reasonable  care.  If  a  barrier  or  guard  is  reasona- 
bly necessary  to  prevent  persons,  who  are  themselves  in  the  exercise 
of  ordinary  and  reasonable  care,  from  falling  from  the  platform  to  their 
injury,  then  a  barrier  should  be  placed  upon  it,  or  a  guard  should  be 
placed  to  warn  people  of  danger.  Such  lights  as  are  necessary  to  ren- 
•der  the  use  of  the  platform  and  the  passage  over  it  to  the  cars  reason- 
ably safe,  should  be  upon  the  platform  at  the  time  of  the  arrival  of 
trains,  and  during  the  time  the  trains  remain  at  the  station."^ 

S  1783.  Care  Required  toward  Passengers  on  Freight  Trains. — 
^*  A  railroad  company  is  under  no  legal  obligation  to  transport  passen- 
gers on  its  freight  trains.  The  company  confines  its  carriage  of  pas- 
sengers to  regular  passenger  trams,  and  its  carriage  of  goods  to  freight 
trains.  But,  when  the  company  assumes  to  carry  passengers  upon  its 
freight  trains,  it  is  not  bound  to  furnish  to  the  passengers  the  same 
<M)mforts  and  conveniences  which  are  enjoyed  on  a  regular  passenger 
coach ;  but,  whether  a  railroad  company  undertakes  to  convey  its  pas- 
isengers  on  a  freight  or  passenger  train,  in  a  caboose  or  well  cushioned 
-chairs,  its  duty  is  to  so  run  and  manage  the  train  that  passengers  shall 
not,  by  its  own  carelessness,  be  killed  or  injured.  On  the  other  hand, 
when  a  person  becomes  a  passenger  on  a  freight  train,  he  is  presumed  to 
know  the  manner  in  which  the  trains  are  ordinarily  operated,  and  to  assume 
any  additional  risk,  aside  from  negligence  of  the  company,  to  which  he 
:iDa3^  be  exposed  in  consequence  of  his  riding  on  a  freight  train."  ^ 

§  1784.  Wrongful  Ejection  op  Passenger.  —  "  If  the  jury  believe 
from  the  evidence,  that  the  plaintiff  paid,  or  offered  to  pay,  the  conduc- 
tor in  charge  of  the  train,  when  requested,  the  usual  fare  from  Calhoun 
to  the  place  of  destination,  to  wit:  Windsor;  and  the  conductor  re- 
ceived the  same,  and  forcibly  put  plaintiff  out  of  the  car  without  lawful 
provocation,  then  the  jury  will  find  for  the  plaintiff,  and  assess  the  dam- 
ages at  such  sum  as  they  from  the  evidence  believe  will  compensate 

J  Approved  in  Quaife  v.  The  Chi-  '  Approved  in  Ohio  &c.  B.  Co.  v. 

^ago  &c  li  Co.,  48  Wis.  516.  Dickersou,  59  lud.  821. 
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plaintiff  for  tbe  injuries  sustained.  ^  —  -  If  the  Jury  believe  from  the  evi- 
donee,  that  the  plaintiff  paid,  or  offered  to  pay  to  the  conductor  of  tbe 
train  the  customary  and  usual  fare  from  Calhoun  to  Windsor,  the  place 
be  desio^ed  to  stop  at,  and  the  conductor  refused  to  receive  the  same, 
and  refused  to  give  plaintiff  reasonable  time  to  get  the  money  out  of 
his  pocket,  or  from  his  friend  there  on  said  train,  with  intent  to  pay 
said  regular  and  usual  fare ;  and  if  the  jury  further  believe  from  the  evi- 
dence, that  said  conductor,  agents  or  servants  of  said  defendant,  mali- 
ciously and  violently  put  said  plaintiff  out  of  the  car  and  off  said  train, 
then  the  defendant  is  liable  and  the  jury  should  find  for  the  plaint-ff."  ^ 

§  1785.  Rightful  Expulsion  OF  Passenger,  but  with  Unnecessart 
Force.  —  *'  The  jury  are  further  instructed  that,  if  they  believe  from 


*  Approved  in  Perkins  v,  Missouri 
&c.  R.  Co.,  55  Mo.  201,  208;  citing  1 
Wagn.  Mo.  Stat.  807,  §  28;  Kline  v. 
Cent.  Pac.  R.  Co.,  37  Cal.  400;  Moore 
V,  Fitchburg  R.  Co.,  4  Gray  (Mass.), 
4C5;  Penn.  R.  Co.  v.  Vandiver,  42  Pa. 
St.  366;  Weed  r.  Panama  R.  Co.,  17 
N.  Y.  362;  Pliiladelphia  &c.  R.  Co.  v. 
Derby,  14  How.  (U.  S  ),  468;  God'dard 
V.  Grand  Trunk  R.  Co.  10  Am.  Law 
Reg.  (n.  8.)  57;  «.  c.  67  Me.  202. 

*  Approved  In  Perkins  r.  Mo.  &c.  R. 
Co.,  66  Mo.  208, 10.  In  this  case  the  fol- 
lowing instructions  were  given  for  the 
defendant;  but,  although  copied  into 
the  opinion  of  the  court,  they  cannot 
be  regarded  as  having  been  distinctly 
approved,  since  the  defendant  ap- 
pealed. "  The  court  charges  the  law  to 
be,  that  if  any  passenger,  on  the  train 
of  any  railroad  in  this  State,  shall  re- 
fuse to  pay  his  fare,  or  shall  behave  in 
an  offensive  manner,  or  shall  repeat- 
edly violate  the  rules  of  the  company 
owning  such  railroad,  it  shall  be  lawful 
for  the  conduct  or  of  the  train,  and  the 
servants  of  the  corporation,  to  put 
him  and  his  baggage  out  of  the  cars, 
using  no  unnecessary  force,  at  any 
usual  stopping  place,  or  near  any 
dwelling  house,  as  the  conductor  shall 


elect  on  stopping  the  train. If 

the  jury  find  from  the  evidence,  that 
the  plaintiff  refused  to  pay  the  estab- 
lished fare  when  first  requested  so  to 
do  by  the  conductor,  he  from  that  time 
forfeited  his  right  to  longer  remain  in 
the  cars,  and  any  subsequent  offer  on 
his  part  to  pay  his  fare  would  not,  in 
law,  compel  the  company  to  transport 
him  further.  -  -  -  -  If  the  jury  find  from 
the  evidence,  that  a  trespass  or  an  as- 
sault was  committed  on  the  person  of 
the  plaintiff  by  the  employes  of  the  de- 
fendant after  said  plaintiff  had  been 
ejected  from  defendant's  cars,  the  said 
employes,  and  not  the  company,  are  re- 
sponsible for  the  loss  and  damage  re- 
sulting therefrom."  In  Hicks  v.  Han- 
nibal &c.  R.  Co.,  68  Mo.  330,  other 
instructions  on  a  similar  hypothesis 
wiU  be  found.  In  Curl  v,  Chicago  &c. 
R.  Co.,  63  Iowa,  417,  423,  Instructions 
will  be  found  on  the  hypothesis  of  the 
passenger  having  been  put  off  before  a 
reasonable  time  had  elapsed  after  de- 
manding his  fare,  to  enable  him  to- 
borrow  the  sum  from  a  friend;  the 
court  distinguishing  Stone  v,  Chicago^ 
&c.  R.  Co.,  47  Iowa,  82,  and  Hoffbaner 
17.  Railway  Co..  62  Iowa,  342,  See 
Thomp.  Carr.  340 
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the  testimony,  that  the  plainliff  did  not  pay,  or  offer  to  pay  the  con- 
ductor in  charge  of  the  train,  his  fare  from  Calhoun  to  Windsor,  or  place 
of  destinatioa,  and  refused  to  pay  the  same  on  being  requested  so  to 
do,  then  the  conductor  was  justified  in  putting  plaintiff  off  the  train, 
and  using  only  the  necessary  force  to  do  so,  at  some  regular  station,  or 
near  some  dwelling  house,  as  the  conductor  should  elect.  Yet  if  the 
jury  further  believe  from  the  testimony,  that  the  conductor  and  others, 
agents  and  servants  of  the  defendant,  acting  under  orders  from  the 
conductor,  forcibly  put  plaintiff  off  from  the  train,  and  in  so  doing  used 
unnecessary  force,  and  unnecessarily  beat,  kicked  and  bruised  plaint- 
iff, while  he  was  on  the  train,  then  the  jury  will  find  for  the  plaintiff  and 
assess  his  damages  at  such  sum  as  they,  from  the  evidence,  believe  a  just 
compensation  for  the  injuries  sustained,  and  they  may  also  assess  such 
further  sum  as  exemplary  or  punitive  damages,  as  will  be  a  warning  to 
the  defendant  and  his  agents,  and  which  they  believe  proper  under  the . 
evidence,  not  exceeding  the  sum  of  five  thousand  dollars  sued  for  in  the 
petition."  ^ 

§  1786.  Expulsion  of  Passenger  having  no  Ticket,  who  refuses 
TO  PAT  Extra  Fare.  —  "If  the  jury  shall  find  from  the  evidence  that 
the  plaintiff  made  known  to  the  conductor  that  he  wa3  going  to  Minne- 
apolis, and  in  good  faith  tendered  to  him  fifty  cents  as  the  full  fare  to 
that  point,  and  it  was  in  fact  the  full  fare  when  paid  in  advance  at  the^ 
ticket  office  of  the  defendant,  the  conductor  had  no  right  to  take  the 
money  except  for  the  specific  purpose  tendered,  to  wit,  as  a  full  pay- 
ment of  such  fare;  and  after  taking  and,  retaining  the  money  so  ten- 
dered, he  had  no  right  to  eject  the  plaintiff  from  the  car,  and  in  such 
case  the  ejectment  was  wrongful,  and  the  plaintiff  would  be  entitled 
to  recover.  -  -  -  -  It  was  the  duty  of  the  conductor,  if  he  intended  to 
insist  upon  the  payment  by  the  plaintiff  of  the  regular  train  fare,  to  re- 
turn the  money  which  the  plaintiff  paid  him,  and  he  had  no  eight 
to  put  the  plaintiff  off  the  train  without  first  returning  such  money,  if  it 
was  tendered  by  the  plaintiff  as  the  fare  from  St.  Paul  to  Minneapolis."  ^ 

>  Approved  in  Perkins  o.  Missouri  >  Approved  in  DuLaurans  v.  First 

B.  Co.,  55  Mo.  201,  208.    As  to  puni-  Division  St.  Paul&c.  U.  Co.,  15  Minn. 

tive  damages  the  court  cited:  McKeon  51,  52.    The  court  said:  "  In  the  ab- 

V.  Citizen's  R.  Co.,  42  Mo.  79;  Bncliley  sence  of  qualifying  circumstances,  the 

9.   Knapp,  48  Mo.  152;  Sedg.   Mens.  plaintifiF,  not  having  procured  a  ticket 

Dam.  520;  Bawser  v.  Lane,  3  Mete.  before  entering:  the  car,  would  be  lia- 

(Bfass.)  311.  ble  to  pay  the  rate  of  car  fare  estab- 
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§  1787.  Obligation  to  Keep  Ticket  Office  open  for  a  Reasonable 
Time  before  Departure  of  Train.  —  *'  If  the,  jury  shall  find  from  the 
evidence  that  fifty  cents  was  the  ordinary  fare  from  St.  Paul  to  Minne- 
apolis, and  the  defendant  by  its  regulation  exacts  the  further  sum  of 
ten  cents  only  in  the  case  of  omission  to  purchase  a  ticket  in  advance, 
then  they  are  bound  to  keep  their  ticket  ofi9ce  open  a  reasonable  time 
in  advance  of  the  departure  of  trains  to  enable  passengers  to  procure 
their  tickets ;  and  if,  on  the  occasion  in  question,  the  ticket  office  was 
not  open  for  such  reasonable  time  as  to  enable  the  plaintiff  to  procure  his 
ticket,  they  had  no  right  to  demand  of  him  the  extra  ten  cents,  and  the 
expulsion  from  the  train  was  wrongful,  and  the  plaintiff  is  entitled  to 
recover.  What  is  such  reasonable  time  for  the  ticket  oflSce  to  be  open 
in  advance  of  the  departure  of  the  train  is  a  question  of  fact  for  the 
jury  under  the  instructions  of  the  court."  ^ 

§  1788.  Assaults  upon  Passengers:  Obligation  to  Protect  Pas- 
sengers FROM  Violence.  —  "The  defendant's  obligation  was  to  carry 
the  plaintiff  safely  and  properly ;  and,  if  the  defendant  entrusted  this 
•duty  to  servants,  the  law  holds  the  defendant  responsible  for  the  man- 
ner in  which  they  execute  it.     The  carrier  is  obliged  to  protect  the 


lished  by  the  company;  otherwise  his  edj^e  of  the  purpose  for  which  it  was 

VLght  to  a  seat  or  passage  in  the  train  tendered  by  the  plaintiff,  it  must  be 

would  be    determined,  and  upon  h  s  held  to  be  an  acceptance  of  the  same 

refusal  to  pay  such  fare,  the  company  as  f uU  payment  of  the  plaintiff^s  fare 

would  have  aright  to  use  such  reason-  to  Minneapolis." 
able  force  as  would  be  necessary  to  ^  Approved  in  Du  Laurans  v,  St. 

«ject  him  from  the  train.    But  this  is  '  Paul  &c.  R.  Co.,  15  Minn.  55.    The 

A   right   which   the   company  might  court  cite:    Chicago    &c.    R.  Co.    r. 

waive,    and  the  plaintiff  having  ten-  Parks,  18  111.  464;  St.  Louis  &c.  R.  Co. 

dered  the  conductor  the   sum  of  fifty  u.Dalby,  19  111.  353,  364;  Jeffersonville 

cents,  believing  it  to  be  the  full  fare  R.  Co.  v,  Rogers,  28  Ind.  3;  I  Redfleld 

to  Minneapolis,  and  that  sum  being  the  on  Railways  (3d  ed.),  104.    The  court 

actual  fare  when  a  ticket  is  procured  disapprove  Crocker  v.   New  London, 

at  the  office,  it  was  the  duty  of    the  &c.  R.   Co.,  24  Conn.  249.    Upon  the 

conductor,  if  he  did  not  intend  to  ac-  proposition  that  what  was  a  reason- 

cept  it  as  full  fare  for  the  plaintiff,  to  able  tim3  for  keeping  the  ticket  office 

refuse  the  tender  by  declining  to  re-  open    before    the    departure    of   the 

ceive  it,  or  by  immediately  returning  train  was  a  question  for  the  jury,  the 

It  wheu  advised  of  the  purpose   for  court  cite :  Cochran  v.  Toher,  14  Minn, 

which    it   was  made;  but  having  re-  891.    See  Thomp.  Carr.  841.    As  to 

ceived  and  retained  it  with  a  knowl-  reasonable  time,  see  ante,  $  1530,  etaeq. 
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passeDger  from  violence  from  its  own  servants,  and  from  every  source 
whatsoever."  ' 


^  Approved,     under    the    circum- 
stances of  the  case  in  Louisville  &c. 
K.  Co.  V.  Kelly,  92  Ind.  372,  on  the 
authority    of  the    statement  of  doc- 
trine in  Goddard  v.  Grand  Trunk  R. 
Co.,  57  Me.  202;  s.  c.  2  Am.  Rep.  39, 
that  "  the  law  seems  now  to  be  well 
settled  that  the  carrier  Is  obliged  to 
protect  his  passengers  from  violence 
and    insults  from  whatsoever  source 
arising.**    The  court  also  cite :  Britton 
V.  Atlantic  &c.  R.  Co.,  43  Am.  Rep. 
749;  Hutch.  Car.,  §§  652,  596;  Thomp. 
Car.  864,  365;   Grand  Rapids  &c.  R. 
Co.  V.  Boyd,  65  Ind.  626;  Terre  Haute 
&c.   R.  Co.  V,  Jackson,  81   Ind.   19; 
Noblesville  &c.    R.  Co.  t?.  Gause,  76 
Ind.  142;  s.c.  40  Am.  Rep.  224;  JefiFer- 
sonville  &c.  R.  Co.  v,  Rogers,  38  Ind. 
IIG;  8.  e.  10  Am.  Rep.  103;  Stewart  o. 
Brooklyn  &c.  R.  Co.,  90  N.  Y.  588;  «.c. 
43  Am.  Rep.  185;  Lynch  v.  Metropoli- 
tan &c,  R.  Co.,  90  N.   Y.  77  8,  c.  43 
Am.  Rep.   141;   Christie  r.  Griggs,  2 
Camp.  79;  Slierlock  v.  Ailing,  44  Ind. 
184.    The  Indiana  court,  in  approving 
the  above  instruction,  says:    "There 
rests  on  carriers  this  obligation   to 
protect  passengers  from  violence,  and 
an  instruction  which  asserts  in  general 
terms  this  obligation  cannot.  In  such 
a  case    as  the   present,    be    deemed 
erroneous.    It  is  no  doubt  true  that  if 
the  violence  could  not  have  been  fore- 
seen or  prevented  by  the  highest  degree 
of  care,  the  carrier  would  be  absolved 
from  liability.    This,  however,  does 
not  prove  that  the  statement  of  the 
general  rule  is  incorrect,  for  tlie  duty 
of  protecting  passengers  from  violence 
does    rest  on  all  carriers,  although 
this    duty  is   not   an   absolute   one. 
If  the  care  which  the  law  requires  is 
exercised  by   the   carrier,    then   the 


duty  is  discharged    and  there    is   no 
liability.    A  carrier  Is  responsible  for 
injuries  willfully  or  carelessly  inflicted 
upon  passengers  by  servants  engaged 
in  the  performance  of  duties  within 
the  general  scope  of  their  employment, 
whether  the  particular  act  was  or  was 
not  authorized  by  the  master.    The 
question  in  such  cases  is,  whether  the 
servant  was,  when  he  inflicted  the  in- 
jury, acting  within    the   line  of    his 
duties,  and  not  whether  the  particular 
act  was  authorized.    The  duty  of  the 
carrier  is  to  safely  carry  passengers. 
This  is  a  duty,  but  not  an  absolute  one. 
It  is  true  that  carriers  of  passengers 
are  not  insurers  of  the  safety  of  tlibse 
whom  they  undertake  to  carry,  against 
all  the  risks  of  travel,  but  there  never- 
theless rests  upon  them  this  general 
duty  of  safely  carrying.   The  adj  udged 
cases,  and  the  authors  of  text-books,  in 
stating  the  duty  of  carriers,  state  in 
general  terms  that  they  are  under  ob- 
ligation to  carry  safely."    Notwith- 
standing the  above  language,  it  is  sub- 
mitted by  the  writer  that  cases  might 
arise  in  which  the  giving  of  the  above 
instruction  would  be  erroneous.    It  is 
not  strictly  true  that  a  carrier  of  pas- 
sengers is  bound  to  protect  his  passen- 
gers from »« violence  from  every  source 
whatever."    If  a  gun  should  be  fired 
from  without  and  should  kill  a  pas- 
senger in  a  car  of  a  moving  train,  or  if 
a  passenger,  while  seated  In  such  a  car 
were  to  receive  any  otlier  violent  in- 
jury from  a  source  wholly  beyond  the 
carrier's  control,  tlie  carrier  would 
not    be  liable    (Thomp.  Carr.    214.) 
and  in  such  a  case  the  giving  of  such 
an  instruction  would  be  clearly  erron- 
eous. 
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§  1789.  Assaults  upon  Passengers  :  Right  to  Remove  Drunken  and 
DisoKDERLT  Passengek.  —  ^^  If  the  jury  find  that  the  plaintiff  was  in 
the  defendants'  car  in  a  state  of  intoxication,  so  as  to  reasonably  induce 
the  conductor  to  believe  th'at  the  plaintiff  would  be  an  annoyance  to  the 
passengers,  or  if  the  plaintiff  so  conducted,  or  used  boisterous,  profane, 
or  indecent  language,  naturally  calculated  to  annoy  the  passengers,  and 
persisted  in  so  doing  after  being  requested  to  be  quiet,  tlie  conductor 
would  be  justified  in  removing  him,  using  no  more  violence  than  was 
necessary  to  effect  his  removal."*^ 

$  1790.  Duty  op  Railway  Company  Toward  a  Passenger  Boarding 
rrs  Train.  ^  '*  It  is  the  duty  of  a  railroad  company  to  use  due  care,  not 
only  in  conveying  its  passengers  upon  the  journey,  but  also  in  all  pre- 
liminary matters,  such  as  their  reception  into  the  car  and  their  accom- 
modation while  waiting  for  it ;  and  whether  bound  to  render  assistance 
in  taking  passengers  aboard  its  cars  or  not,  it  is  liable  for  the  conse- 
quences of  negligence  in  giving  directions  to  passengers  as  to  the  mode 
of  entering.  -  -  -  -  Whether  it  was  the  duty  of  defendant's  agent  to  have 
assisted  plaintiff  in  getting  on  the  car  is  a  question  for  you  to  deter- 
mine (from  the  instructions  here  given)  from  the  evidence  in  the  case ; 
and  to  this  end  it  is  proper  for  you  to  consider  the  train  and  the  car, 
their  distance  from  the  platform  and  depot,  the  facility  with  which  ac- 
cess could  be  had,  the  sex,  age  and  inexperience  of  the  plaintiff,  if  these 
were  known  to  defendant's  agents,  and  all  the  facts  aud  circumstances 

surrounding  the  case. When  the  carrier  of  passengers  by  railway 

does  not  receive  passengers  into  the  car  at  the  platform  erected  for 
that  purpose,  and  suffers  or  directs  passengers  to  enter  at  out  of  the  way 
places,  it  is  its  duty  to  use  the  utmost  care  in  preventing  accidents  to 
passengers  while  entering.  And  if  you  find  in  this  case  that  the  de- 
fendant's agents  were  negligent,  within  the  meaning  of  this  instruction, 
and  that  plaintiff  was  injured  thereby,  still  the  question  remains  whether 
or  not  the  plaintiff  on  her  part  contributed  by  her  own  negligence  to 
the  injury,  and  if  you  find  she  did  so  contribute,  she  cannot  recover. 
If  slie  did  not  contribute,  she  can  recover.* 

1  In  Vinton  r.  Middlesex  R.  Co.,  11  v.  Central  Pacific  R.  Co.,  84  Cal.  616, 

Allen  (Mass.) I  304;  ^.c.  Tliomp.  Carr.  623. 

Pass.  6,  exceptions  were  sustained  to  >  Approved  in  Allender  v,  Chicago 

the  refusal  of  thie  trial  judge  to  give  &c.  R.  Co.,  43  Iowa,  277;  citing  ami  rc- 

the  above  instruction.    See  also  Pear-  lying  on  Allender  v,  Chicago,  &c.  R.  Co. , 

soni?.  I)uane,  4  Wall.    (U.   S.)   605;  37   Iowa,  272.    Other  instructions,  in 

.9.  c.   Thomp.  Carr.  Pass.  17;    Tar  bell  cases  of  injuries  to  passengers -vrnilb 
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§  1791.  Ddtt  op  the  Pa3SEnger  to  follow  the  Reasonable  Di- 
rections OP  THE  Defendant's  Servants.  —  "It  is  the  duty  of  a 
passenger  to  follow  the  reasonable  directions  given  by  the  agent  in 
charge  of  a  railway  train,  in  respect  to  passing  from  one  car  to  another 
while  the  same  are  in  motion,  for  the  purpose  of  finding  a  seat;  but  if 
the  passenger  himself  knows  that  the  movement  would  be  attended 
with  danger,  it  would  not,  in  such  case,  be  his  duty  to  obey  the  conduc- 
tor. On  the  other  hand,  a  passenger  may  rightfully  assume  that  the 
agents  and  servants  of  railway  carriers  are  familiar  with  the  operation  of 
the  cars,  and  have  reasonable  knowledge  of  what  is  required  for  safety 
and  protection  while  giving  such  directions."  ^ 

§  1792.  Passenger  Riding  with  Arm  out  op  Window.  —  '*  It  was  no 
want  of  ordinary  care  and  prudence  on  the  part  of  the  plaintiff  to  have 
his  elbow  or  arm  on  the  window  sill ;  and  if  the  defendant,  by  its 
iigents  or  servants,  left  the  wrecked  car  or  cars  nearer  the.  track  than 
heavy  objects  were  ordinarily  permitted  by  the  company  to  remain,  and 
80  near,  that  the  passengers  on  the  train  in  which  plaintiff  was  riding 
were  liable  to  have  their  arms  caught  if  lying  out  of  the  windows ;  and 
if  defendant,  by  its  agents  or  servants,  failed  to  give  such  notice. 
to  the  plaintiff  as  to  put  him  effectually  on  his  guard,  and 
plaintiff  was  injured  by  having  his  arm  caught  or  struck   by   such 


boarding  railway  trains,  will  be  foand 
in  tlie  following  cases :  Curtis  v.  De- 
troit &c.  R.  Co.,  27  Wis.  160  (apparently 
a  long  oral  charge) ;  Chicago  &c.  R. 
Co.  V,  Scates,  90  111.  589,  in  which  case 
the  court  cite  Illinois  Central  R.  Co.  v, 
Slatton,  54  111.  133;  Ohio  &c.  R.  Co. 
t7.  Stratton,  78  111.  88;  Illinois  Central 
K.  Co.  V.  Chambers,  71  111.  520;  Phil- 
lips V.  Rensselaer  &c.  R.  Co.,  49  N.  Y. 
177.  The  passage  In  the  above  instruc- 
tion 'Hf  she  did  not  cotftrlbute,  she  can 
recover,' '  ll  proper  only  in  a  case 
where  the  pleadings  and  evidence 
justify  the  court  in  withdrawing  from 
the  jary  every  question  except  that  of 
contributory  negligence. 

1  This  instmctlon  is  framed  from 
two'  instructions  by  putting  them  to- 
gether and  departing  from  the  form 
of  words  used  In  the  second,  which 


was  not  set  out  in  full  in  the  report. 
In  Louisville  &c.  R.  Co.  v.  Kelly,  92 
Ind.  370,  374,  it  is  held  that  these 
instructions  state  the  law  correctly. 
The  court  cite  the  following  cases: 
Pool  V,  Chicago  &c.  R.  Co.,  66  Wis. 
227;  Filer  v.  New  York  &c.  R.  Co.,  59 
N.  Y.  351,  and  49  N.  Y.  47;  Pennsyl- 
vania R.  Co.  V,  McCloskey,  23  Pa.  St. 
52G ;  Lake  Erie  &c.  R.  Co.  v.  Fix,  88  Ind. 
381;  8.  c.  45  Am.  Rep.  464;  Nave  v. 
Flack,  90  Ind.  205;  Pennsylvania  Co. 
17.  Hoagland,  78  Ind.  203.  In  Chicago 
&c.  R.  Co.  V.  Randolph,  53  111.  518, 
there  is  an  instruction  on  the  theory 
that  the  plaintiff  was  not  justified 
in  jumping  from  a  moving  train,  if 
under  all  the  circumstances,  it  was 
hazardous,  although  the  conductor  and 
brakeman  told  him  he  could  do  so 
with  safety.    See  ante,  §  IG85. 
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wrecked  cars,  or  by  the  same  coming  in  collision  with  or  scraping 
against  tlic  car  in  which  the  plaintiff  was  riding, —  the  jury  must  find  for 
the  piaiutiff ;  yet  if  the  jury  find  that  plaintiff's  arm  or  elbow  projected 
out  of  the  window  at  the  time  of  the  injury,  it  is  a  circumstance  from 
which  they  may  infer  a  want  of  ordinary  care  on  liis  part."^ 

§  1793.  RiDixGi»x  Platform  OP  Street  Car.  —  "If  you  find  that 
deceased  wns,  at  the  time  of  his  death,  the  husband  of  plaintiff ;  and 
that  defendant  was  a  corporation  and  a  common  carrier ;  and  that  de- 
ceased was  a  passenger  for  hire  in  a  car  of  defendant ;  and  that  deceased 
was  carried  as  a  passenger  upon  the  steps  of  a  car  of  defendant,  by  its 
agents,  because  there  was  no  room  elsewhere  for  him,  in  or  about  tiio 
car ;  and  if,  while  the  car  upon  which  deceased  was  being  carried,  was 
passing  another  car  of  defendant,  tipon  a  turn-out  in  the  road,  the  two 
cars  came  in  collision,  with  each  other,  or  approached  each  other  so 
near  as  to  kill  deceased  by  jamming  him  or  crushing  him  between  the 
said  cars ;  and  such  catastrophe  was  caused  by  the  least  negligence, 
want  of  skill,  or  prudence,  on  the  part  of  defendant's  agents,  in  manag- 
ing said  cars,  or  cither  of  them  ;  and  that  deceased  then  and  there  exer- 
cised ordinary  care  and  prudence  as  a  passenger,  then  the  jury  should 
find  for  plaintiff,  and  assess  damages  at  five  thousand  dollars."  ^ 


1  Approved  in  Winters  v.  Hannibal 
&c.  R.  Co.,  39  Mo.  4G8,  469,  w,.ere 
several  other  Instmctious  of  a  similar 
nature  will  be  found.  Other  instruc- 
tions, in  a  case  where  e^  passenger  met 
with  a  similar  accident,  will  be  found 
in  Barton  o.  St.  Louis  &c.  R.  Co.,  52 
Mo.  255, —  the  theory  being  that,  if  the 
negligence  of  the  defendant  was  the 
proximate  caiue  of  the  injury,  the 
plaintiff  was  not  preluded  from  recov- 
ering damages  merely  because  his 
own  negligence  contributed  remotely 
to  it.     See  atiU,  §  1G89. 

'  Approved  in  Uuelsenkamp  v.  Cit- 
izens* R.  Co.,  37  Mo.  539.  See  article 
on  right  of  street  car  platform  passen- 
gers, 20  Cent.  L.  J.  104.  Five  thou- 
sand dollars  Is  the  liquidated  damages 
allowed  for   the  death  of  a   person 

under    the    Missouri     Statute. 

In  Meyer  r.  Pacific  Railway,  40 
Mo.   153«  some    instructions  will  be 


found  applicable  to  the  case  where  a 
passenger  was  killed  by  being  thrown 
from  the  platform  of  a  railway  car  by 
the  sudden  starting  thereof;  but  the 
instructions  are  not  authoritative,  be- 
cause they  were  given  r.t  the  request 
of  the  defendant,  and  the  defendant 
was  the  appellant.  In  Tibby  v,  Mis- 
souri Pacific  R.  Co.,  82  Mo.  292,  298, 
an  instruction  will  be  found  applica- 
ble to  the  unusual  case  of  a  passenger 
being  killed  while  riding,  under  the 
direction  of  the  carrier^s  servant,  ou 
the  top  of  a  raihvay  car.  In  Huelsen- 
kamp  r.  Citizens*  R.  Co.,  ^pra,  other 
instructions  will  be  found  applicable 
to  the  case  there  in  judgment.  In 
Walter  v.  Chicago &c.  R.  Co.,  39  Iowa, 
36,  there  Is  a  fceries  of  instructions 
given  in  a  case  where  a  railway  pas- 
senger was  injured  while  standing  oa 
the  platform  of  a  ^<  caboose.*' 
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§  1794.  Injuries  to  Passengers  while  Alighting  from  Train  in 
Motion.  —  *'  Railroads  are  public  carriers,  and  the  utmost  care  is  re- 
quired of  them  for  the  safety  of  passengers  upon  their  trains. A 

passenger  is  entitled  to  a  reasonable  time  to  leave  the  car  in  which  he 
has  been  riding,  when  a  train  is  stopped  for  that  purpose,  and  when 
reasonable  time  is  not  in  fact  allowed  to  get  off  in  safety  (of  which 
juiies  are  the  judges)  in  attempting  to  do  .j,  without  fault  on  his  part, 
injuries  result  to  him,  he  is  entitled  to  recover  from  the  railroad  com- 
pany for  such  injuries. If  the  juiy  find  that  the  plaintiff,  Ruth 

Atkins*  own  negligent  conduct  caused,  or  contributed  to  cause,  the  in- 
jury received  by  her,  they  will  find  for  the  defendant.  -  -  -  -  Negligence 
consists  in  a  want  of  reasonable  care  which  would  be  exercised  bv  a 
person  of  ordinary  prudence,  under  all  existing  circumstances,  in  view 
of  the  probable  danger  of  injury.  -  -  -  -  If  the  jury  find  from  the 
evidence  in  this  cause  that  the  defendant's  train  did  not  stop  at  the 
station  at  Knoxville  long  enough  to  enable  the  plaintiff,  Ruth  Atkins, 
to  leave  the  car  and  reach  the  platform  while  the  train  was  stationary 
and  that  she  stepped  off  therefrom  on  the  platform  while  the  train  was 
in  motion,  it  is  a  question  for  the  jury  to  say  whether  she  was  guilty  of 
negligence,  as  above  defined,  and  barred  tliereby  from  a  recovery  for 

the  injuries  r^eived. If  the  jury  find  from  the  evidence  in  this 

cause  that  the  defendant's  train  did  not  stop  long  enough  at  the  plat- 
form to  allow  the  plaintiff  to  leave  the  train  while  standing,  and  that  she 
stepped  therefrom  while  it  was  in  such  slow  motion  as  not  to  indicate 
recklessness,  imprudence  or  negligence,  as  heretofore  defined,  and  that 
she  received  injuries  by  a  fall  from  the  motion  of  the  train,  she  is  en«- 
titled  to  recover ;  and  if  you  find  for  the  plaintiff,  Ruth  Atkins,  3*ou  will 
assess  her  damages  at  a  sum  sufficient  to  compensate  her  for  injuries 
sustained,  the  pain  suffered,  the  effects  of  the  injury  on  her  health  ac- 
cording to  its  degree  and  probable  duration,  the  expense  to  her  of  her 
sickness  resulting  from  the  injury  and  of  attempting  to  effect  a 
cure.*'  * 

*  Approfed  in  Little  Bock  &  Ft.  Mo.  608,  613;  Little  Rock  &c.  R.  Co. 
Smith  H.  Co  ,  r.  Atkins,  46  Ark.  430, 431j  v.  Atkins,  svpra  (instructions  given 
The  act  of  attempting  to  alight  from  at  the  request  of  the  defendant^ 
a  railway  train  while  in  motion  is  a  though  not  necessarily  approved  on 
frequent  cause  of  accident.  Useful  appeal) ;  St.  I^ouls  &c.  R.  Co.  r.  Can- 
Instructions,  applicable  inactions  for  trell,37  Ark.  521;  Houston  &c.  R.  Co. 
Buch  injuries,  will  be  found  in  Clot-  v.  Gorbett,  49  Tex.  577.  See  also  Doss 
worthy  r.  Hannibal  &c.  R.  Co.,  80  Mo.  v.  Railroad  Co.,  59  Mo.  37;  Straus  v. 
220;  Waller  v,  Hannibal  &c.  R.  Co.,  83  RaUroad  Co.,  75  Mo.   190;  I^elsont?. 

82 
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§  1795.  Liability  to  Passenger  Carried  Gratuitously.  ^-  *'  The 
court  instructed  the  jury  that,  if  the  plaintiff  was  lawfully  on  the  road 
at  the  time  of  the  collision,  and  the  collision  and  consequent  injury  to 
him  were  caused  by  the  gross  negligence  of  one  of  the  servants  of  the 
defendants,  then  and  there  employed  on  the  road,  he  is  entitled  to  re- 
cover, notwithstanding  the  circumstances  given  in  evidence,  and  relied 
upon  by  defendant's  counsel  as  forming  a  defense  to  the  action,  to  wit: 
that  the  plaintiff  was  a  stockholder  in  the  company,  riding  by  invita- 
tion of  the  President,  paying  no  fare,  and  not  in  the  usual  passenger 
cars."  ^ ''A  common  carrier  of  passengers  is  bound  to  exercise 


Atlantic  kc.  R.  Co.,  68  Mo.  695;  Price 
r.  Raihroad  Co.,  72  Mo.  418;  Chicago 
&c.  R.  Co.  V,  Randolph,  53  III.  513. 
Instructions  applicable  to  an  injury 
to  passenger  while  landing  from  a 
steamboat  will  be  found  in  Northern 
Line  Packet  Co.  v,  Binninger,  70  III. 
676. 

1  Approved  in  Philadelphia  &c.  R. 
Co.  V.  Derby,  14  How.  (U.  S.)  468;  5.  c. 
Thomp.  Carr.  Pass,  81.  See  also 
Steamboat  New  World  v.  King,  16  How. 
(U.  S.)  409;  Packet  Co.  r.  Clough,  20 
Wall.  (U.  S.)  629;  Todd  v.  Old  Colony 
R.  Co.,  3  Allen  (Mass.),  18;  «.  c.  7 
Allen  (Mass),  207 ;  Rose  v.  Des  Moines 
Valley  R.  Co.,  39  la.  240;  Jacobus  v, 
St.  Paul  &c.  R.  Co.,  20  Minn.  126; 
8,  c.  1  Cent.  L.  J.  375;  Austin  v. 
Great  Western  R.  Co,  8.  Best.  &  S. 
327;  8.  c.  L.  R.  2  Q.  B.  442;  30  L.  J. 
(Q.  B.)  201;  15  Week.  Rep.  803; 
16  L.  T.  (X.  s.)  320;  Wilton  v.  Mid- 
dlesex R.  Co.,  107  Mass.  108;  8.  c. 
125  Mass.  130;  Pittsburg  &c.  R.  Co. 
t7.  Caldwell,  74  Pa.  St.  421;  Washburn 
V.  Nashville  &c.  R.  Co.,  8  Head 
(Tenn.),  638;  Great  Northern  R.  Co.  v. 
Harrison,  23  L.  J.  (Exch.)  308;  8.  c. 
12  C,  B.  576;  26  Eng.  Law  &  Eq.  443. 
But  see  contra,  Kinney  v.  Central  R. 
Co.,  34  N.  J.  L.  513.  A  distinction  is 
taken  between  a  person  riding  gratui- 
tously, with  the  consent  or  license  of 
the  carrier  or  his  authorized  agent, 


and  that  of  a  mere  trespasser  or  stow^ 
away.  In  the  former  case  the  rule 
stated  in  the  above  instruction  exists, 
founded  on  the  relation  of  carrier  and 
passenger;  but  in  the  latter  case  it 
does  not,  and  the  carrier  owes  no 
other  duty  than  that  which,  on 
grounds  of  justice  and  humanity,  a 
person  owes  to  a  mere  trespasser  on 
his  property.  A  carrier  is  not  in  gen- 
eral liable  for  an  injury  sustained  by 
such  a  trespasser  in  consequence  of 
negligence  In  operating  his  means  of 
carriage.  Toledo  &c.  R.  Co.  r. 
Brooks,  81  111.  245.  Compare  Brown 
V.  Missouri  &c.  R.  Co.,  64  Mo.  530; 
Toledo  &c.  R.  Co.  v.  Beggs,  85  III.  80; 
Chicago  &c.  R.  Co.  v.  Mlchie,  83  111. 
427.  As  to  what  constitutes  gratui- 
tous carriage,  see  Railway  Co.  v. 
Stevebs,  95  U.  S.  655;  Railroad  Co.  v. 
Lockwood,  17  Wall.  (U.  S.)  357; 
Smith  V.  New  York  &c.  R.  Co.,  24  N. 
Y.  222;  8.  c.  29  Barb.  (N.  Y.)  132; 
Cleveland  &c.  R.  Co.  v.  CurranJ  19  Oh. 
St.  1 ;  Ohio  &c.  R.  Co.  v.  Selby,  47  Ind. 
471;  Flinn  v,  Phila.  &c.  R.  Co.,  1 
Houst.  (Del.)  409;  Graham  t?.  Pacific 
R.  Co  ,  06  Mo.  536;  Indianapolis  &c. 
R.  Co.  p.  Beaver,  41  Ind.  493;  Penn. 
R.  Co.  V.  Henderson,  61  Pa.  St.  315. 
See  also  Philadelphia  &c.  R.  Co.  o. 
Derby,  14  How.  (U.  S.)  408;  Indian- 
apolis &c.  R.  Co.  r.  Horst,  93  U.  S. 
291;  Steamboat  New  World  o.  King» 
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extraordinary  care  towards  its  passengers,  and  is  liable  for  slight  negli- 
gence ;  but  it  does  not  owe  the  same  degree  of  care  to  a  person  on  one 
of  its  vehicles  or  trains,  who  docs  not  stand  in  the  relation  of  a  pas- 
senger. To  such  a  person  a  carrier  owes  only  the  duty  of  ordinary 
care,  which  is  that  degree  of  care  which  persons  of  ordinary  prudence 
would  usually  exercise  under  like  circumstances.*'  ^ 

Subdivision  6. —  Travelers  at  Railway  Crossings. 

Section 

1800.  Duty  of  Traveler  and  of  Trainmen. 

1801.  A  full  Series  of  Instructlous. 

1802.  Other  Instructions  based  on  Hypothetical  Facts. 

1803.  Not  to  Employ  Track  as  a  Foot  Path. 

§  1800.  DoTT  OP  Traveler  and  op  Trainmen.  —  **It  is  the  duty 
of  every  person,  when  going  upon  or  across  a  railroad  track,  to  look  in 
each  direction  to  see  if  cars  are  approaching,  and  a  failure  to  do  so 

amounts  to  want  of  ordinary  care.*'  ^  , u  fj^g  j„j.y  ^^^  instructed 

as  a  matter  of  law,  that  both  tlie  plaintiffs  and  the  defendant,  the  rail- 
way company,  had  an  equal  right  to  cross  the  street  at  the  point  where 
the  accident  happened,  and  that  the  law  imposes  on  both  parties  the 
duty  of  using  reasonable  and  prudent  precaution  to  avoid  accident  and 
danger;  and,  while  it  was  incumbent  upon  the  railway  company  to  run 
its  train  on  the  occasion  referred  to,  and  to  give  the  required  signal  by 
ringing  the  bell  for  eighty  rods  before  reaching  the  crossing,  it  was  also 
the  duty  of  the  pLaintiffs  to  look  out  for  the  approach  of  thetrain,  and 
to  observe  all  reasonable  precautions  before  attempting  to  cross  the  rail- 
way track.  -  -  -  -  If  the  evidence  in  .this  case  shows  that  Swift,  the 
driver,  took  the  risk  of  crossing  in  front  of  the  engine  before  it  could 
strike  him,  and  in  this  he  was  mistaken,  that  he  miscalculated,  and  from 
any  cause  of  his  own,  was  not  able  to  pass  safely  in  front,  the  plaintiffs 
must  bear  the  loss,  and  the  jury  must  find  for  the  defendant. 


16  How.  (U.  S.)  469;  McPheeters  r. 
Haunibal  &c.  R.  Co.,  45  Mo.  26;  Brady 
V.  Steamboat  Highland  Mary,  17  Mo. 
461 ;  Gray  v.  Missouri  River  Packet 
Co.,  64  Mo.  47;  Thomp.  Carr.  Pass. 
43-45;  Lemanv.  Chanslor,  68  Mo.  340, 
342. 

'  Approved  in  St.  Joseph  R.  Co.  v. 
"Wheeler,  35  Kan.  188. 


'  Approved  In  Illinois  Central  R. 
Co.  V,  Goddard,  72  111.  569.  Citing 
and  relying  upon  Chicago  &c.  R.  v, 
Gretzner,  46  111.  76;  St.  Louis  &c.  R. 
Co.  17.  Manly,  58  111.  300;  Chicago  &c. 
R.  Co.  r.  Jacobs,  63  111.  178;  Chicago 
&c.  RCo.  17.  Bell,  70  111.  102;  Illinois 
Central  R.  Co.  t;.  Godfrey,  71  III.  500; 
Shearm.  &.  Red.  on  Neg.,  §  488. 
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Every  person  is  bound  to  know  that  a  railroad  crossing  is  a  dangerous 
place,  and  he  is  guilty  of  neglect  unless  he  approaches  it  as  if  it  were 
dangerous.  If  Swift,  the  driver  of  the  team  in  question,  knew  that  the 
crossing  where  the  accident  complained  of  occurred  was  a  dangerous  one, 
he  was  bound  to  know  that  a  train  might  be  approaching ;  and  if  he  did 
not  look  or  listen  to  ascertain  if  one  was  coming,  but,  on  the  contrary, 
drove  directly  on  the  track,  and  the  accident  resulted,  he  was  guilty  of 
such  negligence  as  precludes  the  plaintiffs  from  recovering  in  this  case^ 
unless  the  plaintiffs  have  gone  further  and  proven  to  the  satisfaction  of 
the  jury  that  the  railway  company  upon-such  occasion  was  guilty  of  gross 

negligence. It  is  not  the  exercise  of  ordinary  care  and  prudence 

for  a  person  to  drive  with  a  horse  directly  on  to  a  railroad  crossing  known 
to  him  at  the  time  to  be  dangerous,  without  making  an  effort,  by  stop- 
ping or  listening,  or  otherwise,  to  ascertain  whether  a  train  is  approach- 
ing, or  whether  it  is  safe  to  drive  on  the  track  with  his  team."  ^ 

§  1801.  A  Fdll  Series  of  Instructions.  —  '*  I  charge  you,  thereforCy 
that  if  you  believe  from  the  evidence  that  defendant's  train,  in  crossing 
the  road  known  as  the  Clarksville  and  Paris  road,  came  in  collision  with 
plaintiff's  wagon  while  plaintiff  was  attempting  to  cross  the  railroad  at 
that  point,  and  thereby  injured  the  wagon  and  killed  one  horse  and  in- 
jured plaintiff's  person,  and  that,  as  the  train  approached  said  crossing, 


*  Approved  in  Chicago  &c.  R.  Co.  r. 
Hatch,  79  111.  138,  139;  citing  Chicago 
&c.  R.  Co.  «.  Van  Patten,  C4  III.  510; 
Chicago  &c.'R.  Co.  r.  McKean,  40  Id, 
218;  Chicago  &c.  R.  Co.  9.  Jacobs, 
63  Id,  178;  Chicago  &c.  R.  Co.  c. 
Gretzner,  46  Id.  75;  Toledo  &c.  R. 
Co.  V.  Riley,  47  Id,  614;  Chicago 
&c.  R.  Co.  w.  Lee,  68  Id,  57B,  Other 
instructions  in  actions  for  damages 
for  injuries  to  travelers  received  at 
railway  crossings  will  be  found  in  the 
^  following  cases :  Indianapolis  &c.  R. 
Co.  V,  Stout,  63Ind.  150;  (fuU  series 
of  instructions) ;  Burham  v.  St.  Louis 
&c.  R.  Co.,  66  Mo.  339;  Illinois  &c. 
R.  Co.  V,  Baches,  65  111.  381 ;  Pittsburg 
&c.  R.  Co.  V,  Martin,  82  Ind.  482; 
(failure  to  ring  bell  and  sound  whis- 
tle at  least  eighty  rods  before 
reaching  the  crossing);  Kansas  City 


&c.  R.  Co.  V.  Lane,  33  Kan.  704  (well- 
drawn  instructions  as  to  duty  of  stop- 
ping train  if  pnicticable  on  discovery 
of  danger);  Funston  v,  Chicago  &c. 
R.  Co.,  61  la.  458  (duty  to  ring  bell 
or  sound  whistle  on  approaching 
crossing;  citing  Artz  v,  Chiciigo  &c. 
R.  Co.,  34  la.  153;  Jackson  v.  Cliicago 
&c.  R.  Co.,  86  la.  451);  Chicago  &c. 
R.  Co.  V.  Elraore,  67  III.  178  (duty  to 
ring  bell  or  sound  whistle  at  least 
eigtity  rods  from  crossing;  citing  and 
relying  upon  Chicago  &c.  R.  Co,  v, 
Triplett,  38  111.  482);  Toledo  &c.  R. 
Co.  V,  Jones,  76  111.  316  (engineer  not 
bound  to  stop  train  to  avoid  collision; 
citing  St.  Louis  &c.  R.  Co.  v.  Manly, 
68  111.  800,  and  Chicago  &c.  R.  Co.  v, 
Jacobs,  63  111.  178).  See  1  Thomp. 
Neg.  424. 
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a  bell  was  not  rung,  nor  a  whistle  blown,  as  required  by  law,  and  that 
defendant  at  the  time,  bad  no  sign  board  at  the  ci'os:>iiig  as  the  law  de- 
manded, and,  but  for  the  neglect  of  the  defendant  in  not  providing  said 
sign  board,  and  not  ringing  the  bell  or  blowing  the  whistle  as  required 
by  law,  said  collision  would  not  have  occurred,  you  will  find  a  verdict 
for  the  plaintiff. If ,  on  the  other  hand,  a  collision  occurred  be- 
tween defendant's  train  and  plaintiff's  wagon  at  the  point  above  in- 
dicated, and  if  no  sign  board  was  put  at  the  crossing  as  required  by 
law,  and  if  no  bell  was  rung  or  whistle  blown ;  and  if  plaintiff  discov- 
ered the  railroad  track  and  crossing  in  time  to  have  stopped  his  team 
upon  the  discovery  of  a  passing  train ;  and  if,  notwithstanding  the  fail- 
ure of  defendant's  employes  to  ring  the  bell  or  blow  the  whistle,  as  it 
was  their  duty  to  do,  plaintiff,  by  the  use  of  such  diligence  and  care  as 
a  man  of  ordinary  prudence  and  foresight  would  exercise  under  such 
circumstances,  could  have  discovered  the  approaching  train  in  time  to 
avoid  the  collision ;  and  if,  as  a  matter  of  fact,  the  failure  to  ring  the 
bell  or  blow  the  whistle  did  not  throw  plaintiff  off  his  guard  or  cause  him 
to  relax  his  diligence,  then  I  charge  yoa  that  plaintiff  cannot  recover, — 
unless  you  find  that,  after  plaintiff  got  upon  the  track,  or  so  near  thereto 
that  he  could  not  extricate  himself  from  the  danger,  and  while  the  train 
was  in  a  position  to  be  stopped  so  as  to  avoid  the  collision,  defendant's 
agents  and  servants  discovered  that  he  was  in  that  position  and  failed  to 
stop  the  train.  -  -  -  -  If  the  defendant's  employes  rang  the  bell  or  blew 
the  whistle  eighty  rods  from  the  crossing,  and  continued  the  signal  until 
it  was  passed,  and  if  plaintiff  discovered  that  the  railroad  crossing  was 
in  his  front  in  sufficient  time  to  have  stopped  his  team  until  the  train 
had  passed,  then  the  defendant  is  not  liable  for  any  damage  that  en- 
sued from  a  collision,  if  any,  unless  the  defendant's  employes  discov- 
ered plaintiff  on  the  track  or  so  near  thereto  that  he  could  not  avoid  the 
collision  in  time  to  stop  the  train  before  reaching  him,  and  failed  to 

8top  it. If  defendant's  employes  rang  the  bell  or  blew  the  whistle 

as  required  by  law,  and  plaintiff  saw  the  railroad  crossing  in  time  to 
have  stopped  his  team,  and  defendant's  employes  did  not  discover 
plaintiff  in  a  position  of  danger  from  which  he  could  not  extricate  him- 
self before  it  was  too  late  to  stop  the  train,  so  as  to  avoid  the  collision, 
defendant  is  entitled  to  a  verdict.  So,  also,  if  defendant's  emplo3'es 
did  not  ring  the  bell,  or  whistle,  as  required  by  law,  and  such 
failure  did  not  throw  plaintiff  off  his  guard,  and  if  plaintiff  by  the  use 
of  care  and  diligence,  defined  above,  could  have  discovered  the  train  in 
time  to  have  stopped  his  team,  and  also  saw  the  crossing  in  such  time. 
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and  defendant* s  cmploy6s  did  not  dlscorer  plaintiff  in  a  position  of 
danger  before  it  was  too  late  to  stop  the  train,  defendant  is  entitled  to  a 
verdict. If  the  conductor  of  the  train,  before  reaching  the  cross- 
ing, saw  plaintiff  driving  along  the  road  suffloiently  far  from  the  cross- 
ing to  stop  his  team  before  the  train  reached  it,  he  had  the  right  to 
conclude  that  plaintiff  would  stop  before  reaching  the  crossing,  and  his 
failure  to  stop  the  train  would  not  be  such  negligence  as  to  render  the 
defendant  liable,  unless  he  had  time  to  stop  the  train  after  he  saw  that 
plaintiff  was  on  the  track,  or  so  near  thereto  that  he  could  not  avert  the 
danger  if  the  train  moved  on.'*  ^ 

§  1802.  Other  Instructions  based  on  Hypothetical  Facts.  —  *'  It 
was  the  plaintiff 's  duty,  in  approaching  and  being  about  to  cross  the 
railroad,  to  exercise  ordinary  care  and  caution,  not  only  to  know  of  the 
approach  of  trains,  but  also  to  stop,  if  there  was  one,  in  time  to  avoid 
injury.  Care  necessarily  imports  the  use  of  the  senses  and  the  adop- 
tion of  means  and  expedients  adapted  to  the  end  in  view.  -  If  you  find, 
from  the  evidence,  that,  at  the  time  of  the  alleged  injuiy,  tlie  ground 
was  frozen,  and  the  plaintiff 's  wagon,  whilst  in  motion  was  more  or  lesa 
noisy,  and  that  he  had  not  a  clear  open  view  of  the  railroad  for  a  suffi- 
cient distance  to  make  the  crossing  reasonably  safe  for  him,  the  rule, 
as  a  matter  of  law,  required  him  to  stop,  and  look  and  listen  for  ap- 
proaching trains,  and  that,  although  no  signals  were  given  by  the 
trainmen,  it  he  failed  to  do  so,  ai\d  he  was,  in  consequence,  injured,  or 
if,  by  doing  so,  he  could  have  prevented  his  injury, —  he  cannot  recover, 
and  your  verdict  should  be  for  defendant.  -  -  -  -  But  whilst  the  law  haa 
determined  that,  under  the  more  frequent  circumstances  and  condi- 
tions which  attend  like  transactions,  persons  of  common  and  ordinary 
prudence  usually  adopt  such  means  and  expedients  for  the  ascertain- 
ment of  the  facts  sought,  it  has  not  determined  that  they  must  do  so 
always,  under  all  conditions  and  circumstances.  And  if  you  should 
find  from  the  evidence  that  the  crossing,  where  plaintiff  alleges  he  wa» 
injured,  was  in  the  country,  where  the  track  was  single,  away  from 
depots  and  switches ;  that  it  was  one  which,  under  these  instructions, 
imposed  the  duty  of  signaling  upon  approaching ;  that  at  the  crossing, 
the  highway  approached  through  a  cut  four  to  six  rods  long;  that 
upon  coming  into  this  cut  the  plaintiff  found  there  Noble  waiting  to 
cross,  and  the  regular  passenger  train  just  going  by  at  from  thirty  to 
thirty-five  miles  per  hour  ;  that  the  usual  distance  between  trains  follow- 

1  Approved  In  Texas  &c.  R.  Co.  r.  Chapman,  57  Texas,  78,  79. 
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ing  each  other  on  the  defendant's  road  at  that  time  was  not  less  than 
one  mile ;  that,  afc  the  point  of  time  when  the  plaintiff  came  up  to  Koble*s 
wagon  and  was  about  to  stop,  or  had  but  barely  done  so,  Noble,  imme- 
diately after  the  passenger  train,  drove  over  the  crossing  in  safety ;  that 
plaintiff 's  attention  was  upon  the  movements  of  Noble  and  the  pas- 
senger train,  and  that,  from  all  these  circumstances  and  facts,  his  belief 
was  that  no  other  train  was  approaching ;  that  thereupon  he  was  fol- 
lowing Noble  over  the  crossing,  in  the  same  time  and  distance  from  him 
and  behind  the  passenger  train  that  an  ordinarily  prudent  man  would 
have  done,  who  had  stopped  and  been  waiting  with  Noble ;  and  that  the 
approaching  wild  train  did  not  signal  for  the  crossing  in  due  time,  and 
plaintiff  had  no  knowledge  or  suspicion  of  its  approach,  —  he  was  not 
bound  to  have  stopped  ^nd  looked  and  listened  for  it,  and  his  failure  so 

to  do,  if  he  did  fail,  will  not  defeat  his  recovery. But  if  you  fail  to 

find  any  of  these  factd,  from  the  preponderance  of  the  evidence,  or  if  you 
find  that  Noble  had  started,  and  the  passenger  train  had  left  the  crossing 
before  the  plaintiff  bad  reached  the  cut ;  that  he  was  thoughtlessly 
watching  the  retreating  passenger  train,  and  giving  no  heed  to  his  duty 
to  know  that  the  crossing  was  clear  and  safe,  and  there  had  been  time, 
as  the  trains  were  usually  run,  for  the  wild  train  to  come  into  the  hear- 
ing  or  sight  of  the  plaintiff  after  the  passenger  train  had  passed  the 
crossing,  the  plaintiff  was  bound  to  the  observance  of  the  rule,  and  if 
he  failed  to  stop  and  listen  for  the  wild  train,  and  his  failure  contributed 
to  his  injury,  he  cannot  recover,  and  your  verdict  should  be  for  the 
defendant."  ^ 


1  Approved  in  Funston  v.  Chicago 
&c.  R.  Co.,  Gl  Iowa,  460,  4C1.  The 
court  said:  "  As  a  hypothetical  state- 
ment of  facts  which  the  evidence 
tended  to  establish,  the  instruction 
was  carefully  and  fairly  drawn.  It 
may  be  conceded  that,  ordinarily,  a 
traveler  on  a  highway  should  look  and 
listen  before  attempting  to  cross  a 
railroad,  but  to  this  rule  there  are 
exceptions.  In  the  case  %t  bar,  the 
jury  were  warranted  in  finding  the 
facts  named  in  the  instruction  to  be 
true.  We  may,  then,  assume  that  the 
plaintiff  saw  the  passenger  train  when 
it  passed,  and  saw  Noble  waiting  for 
it  to  pass,aud  that  he  saw  Noble  move 


forward  and  cross  the  track  in  safety. 
The  plaintiff  was  but  a  short  distance 
behind  Noble,  and  he  would  naturally 
and  he  could  reasonably  conclude  that 
he  could,  with  safety,  follow  Noble. 
The  jury  could  well  conclude,  under 
the  circumstances,  that  a  reasonably 
careful  and  prudeat  person  would  do 
so,  and  that  he  was  not  guilty  of  neg- 
ligence, in  the  absence  of  signals  given 
by  the.  approaching  train,  and  we 
think  the  authorities  so  hold/*  See 
French  v.  Taunton  Branch  Ry.,  116 
Mass.  637;  McGovern  v.  New  York 
&c.  R.  Co.,  67  N.  Y.  417;  Spencer  r. 
Illinois  Central  R.  Co.,  29  Iowa,  55, 
60;   Bonnell  v.  Delaw^are  &c.  R.  Co., 
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§  1803.  Not  TO  Employ  Track  as  a  Foot  Path. — **  Every  person 
of  ordinary  intelligence  is  bound  to  know  that  a  crossing  of  a  rail- 
road track  over  a  public  highway,  when  carei  are  frequently  passing, 
is  a  place  of  more  than  ordinary  danger,  and  it  becomes  his  legal  duty 
at  snch  place  to  use  corresponding  care  and  caution  to  avoid  injury ; 
and  while  it  is  true  that  the  public  have  a  right  to  be  upon  a  railroad 
track,  at  the  crossing  of  a  public  highway,  for  the  purpose  of  crossing 
over  such  track,  it  is  the  duty  of  all  persons  crossing  over  such  track,  to 
do  so  with  all  convenient  dispatch ;  and  if  the  jury  believe,  from  the  evi- 
dence, that  in  this  case  the  deceased,  Jacob  Baches,  was  upon  the  track  of 
the  defendant's  railroad,  not  for  the  purpose  of  crossing  over  the  same, 
but  for  the  purpose  of  employing  the  same  as  a  foot  path  from  his  place  of 
labor  to  his  residence,  it  was  negligence  on  his  part  to  employ  such 
railroa<l  track  for  such  a  purpose,  even  though  the  jury  should  believe 
from  the  evidence,  that,  at  the  time  he  was  so  injured  by  defendant's 
cars,  he  had  actually  proceeded  to,  and  arrived  at,  a  point  within  the 
boundaries  of  a  public  highway."  ^ 


Subdivision  7, —  Trespassers  on  Railway  Tracks, 

Skctiox 

1805.  Trespassers  on  R&ilway  Track. 

1806.  Uypothesis  that  the  Driver  of  a  Street  Car  saw  the  Deceased  Lying  on 

the  Track  in  Time  to  Avoid  Running  over  hira. 

1807.  Instruction  on  the  same  Hypothesis  from  the  Defendant's  Standpoint. 

1808.  Another  Instruction  on  tlie  Same  Hypothesis  from  the  Defendant's 

Standpoint,  including  the  Element  of  the  Deceased  being  Drunk. 

§  1805.  Trespassers  on  Railway  Track.  —  **  The  defendant's  serv- 
ants in  charge  of  tiie  engine  which  struck  the  deceased  had  the  right  to 
assume  that  he  was  rational,  and  would  exercise  care  and  caution  to 
keep  himself  out  of  danger,  until  they  saw  something  in  his  conduct 
which  was  inconsistent  with  such  assumption.  If  he  was  walking  on  a 
line  parallel  with  the  track,  and  so  far  removed  therefrom  as  to  be  free 
from  danger  of  collision,  they  had  the  right  to  assume  that  he  would 

39  N.  J.  Law,   189;  Cleveland  &c.  R.  U.    S.    161;    Pennsylvania  R.   Co.  v. 

Co.  V.  Crawford,  24  Oh.  St.  031 ;  Salter  Ogier,  35  Pa.  St.  GO. 

V.  Utica  &c.  R.  Co.,  88  N.  Y.  42;  Con-  i  Approved  in   Illinois  Central  R. 

tinental  Improvement  Co.  v.  Stead,  95  Co.  r.  Baches,  55  111.  386. 
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remain  at  such  safe  distance,  untii  he  manifested  a  purpose  to  place 
himself  in  dangerous  proximity  to  it."  ^ 

* 

§  1806.  Hypothesis  that  the  Driver  op  a  Street  Car  Saw  the 
Deceased  Lying  on  the  Track  in  Time  to  Avoid  Running  over  Him.  — 
*'  If  you  believe  from  the  evidence  that  the  driver  of  defendant's  car, 
by  the  exercise  of  ordinary  care  and  prudence,  might  have  ascertained 
that  the  object  he  saw  lying  in  the  track  was  a  human  being  before  he 
ran  over  it,  and  might  then  have  stopped  the  car  and  avoided  running 
over  the  deceased,  then  you  will  find  for  the  plaintiff  in  the  sum  of 

$5,000." "In  case  you  believe  that  the  driver  of  the  car  which 

did  the  injury,  by  the  exercise  of  ordinary  care  and  prudence  might 
have  ascertained  that  the  object  he  saw  lying  in  the  track  was  a  human 
being  before  he  ran  over  it,  and  might  then  have  stopped  the  car  before 
injuring  the  deceased,  and  that  the  driver  failed  to  exercise  such  ordi- 
nary care  and  prudence,  then  the  plaintiff  will  be  entitled  to  a  verdict, 
even  though  you  may  further  believe  that  the  deceased  became  drunk, 
and  laid  down  on  the  track  intentionally  or  in  a  state  of  intoxication."  ^ 


1  Approved  in  Chicago  &c.  R.  Co. 
9.  Austin,  60  111.  429.  la  Yarnall  v, 
St.  Louis  &c.  B.  Co.,  75  Mo.  581,  a 
series  of  instructions  will  be  foand 
applicable  to  a  similar  state  of  facts, 
given  at  the  request  of  the  defendant. 

*  Approved  in  VTerner  r.  Citizens' 
R.  Co.,  81  Mo.  368,  370;  affirmed  8.  c. 
11  Mo.  App.  601.  The  facts  of  this 
case  are  indicated  in  the  foregoing 
instructions  that  the  deceased  laid 
down  upon  the  track  of  the  defend- 
ant's street  railway  in  the  night  time, 
being  probably  in  a  state  of  intoxica- 
tion, the  driver  of  the  car  approached 
him  and  saw  him  lying  on  the  track, 
but  testified  that  he  thought  the  ob- 
ject was  a  sack  of  oats  or  bran  which 
had  fallen  from  some  wagon.  The 
court,  in  affirming  this  and  the  other 
instructions  above  and  below  set  out, 
which  were  given  in  the  same  case, 
proceeded  pn  the  doctrine  that  the 
negligence  of  the  plaintiff  or  of  the 
person  injured,  in  exposing  his  prop- 


erty or  his  person  to  an  injury,  will 
not  excuse  the  subsequent  negligence 
of  the  defendant  in  injuring  his  person 
or  property,  provided  the  exposed 
situation  of  the  person  or  property 
injured  was  seen  by  the  defendant  or 
by  his  servants  in  time  to  have 
avoided  the  injury  by  the  exercise  of 
ordinary  care  and  prudence.  The 
court  say  that  such  is  the  well  estab- 
lished doctrine  of  that  court.  Isabel 
V.  Railroad  Co.,  60  Mo.  475;  Harlan 
v.  Railroad  Co.,  65  Mo.  26;  Zimmer- 
man V,  Railroad  Co.,  71  Mo.  484; 
Frick  V,  Railroad  Co.,  75  Mo.  642;  Kel- 
ley  t?.  Railroad  Co.,  75  Mo.  140.  And 
see  also  as  affirming  the  same  doctrine, 
2  Thomp.  Neg.  1157;  Davies  v,  Mann, 
10  Mees.  &  W.  546;  s.  c.  2  Thomp.  Neg. 
1105;  Barker  v.  Savage,  45  N.  Y.  191, 
194;  Brown  r.  Lynn,  31  Pa.  St.  510; 
Northern  &c.  R.  Co.  v.  State,  20  Md. 
420;  Locke  v.  First  Division  &c.  R. 
Co.,  15  Minn.  350;  Nelson  r.  Atlantic 
&c.    R.   Co.,  68  Mo.   593;  O'Keefe   v. 
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§  1807.  Instruction  on  the  Same  Hypothesis  from  the  Defendant's 
Standpoint.  —  "  On  the"  other  hand,  if  3^ou  believe  and  find  that  the 
driver  of  the  defendant*^  cai-,  after  he  discovered  an  object  1\- ing  on  the 
track,  exercised  such  care  and  prudence  as  an  ordinarily  prudent  and 
careful  driver  would  have  exercised  under  the  same  or  similar  circum- 
stances, and  was  not  able,  in  the  exercise  of  such  care,  to  discover  that 
'the  object  he  saw  was  a  human  being  before  he  ran  over  it,  but  in  fact 
believed  the  object  to  be  something  else,  then  your  verdict  should  be 
for  the  defendant."  ^ 

§  ]  808.  Another  Instruction  on  the  Same  Hypothesis  from  the  De- 
pendant's Standpoint,  Including  the  Element  op  the  Deceased  Being- 
Drunk.  —  *^  If  you  believe  that  the  deceased  became  drunk  and  laid 
down  on  the  track  in  a  state  of  intoxication,  then  he  took  the  risk  of 
being  run  over,  and  the  plaintiff  cannot  recover,  unless  he  proves  that 
the  driver  of  the  car,  after  he  saw  the  deceased  lying  on  the  track, 
failed  to  exercise  ordinary  care  and  prudence  in  discovering  or  ascer* 
taining  what  the  object  was  before  running  over  it."  ^ 

Subdivision  8.  —  Railway  Injuries  to  Domestic  Animals. 

Section 

1808.  Killing   Domestic    Animal    by  Train  running  at  Prohibited    Hate  of 

Speed. 

1809.  Cattle  Killed  Through  Failure  to  ring  Bell  and  sound  Whistle  on  Ap- 

proaching Highway  Crossing. 

1810.  Killing  Cattle  when  Hallway  not  Fenced. 

1811.  Instruction  on  the  Hypothesis  that  the  Cattle  got   upon  the  Track 

through  Insufflcient  Cattle  Guards. 

1812.  What  Care  required  of  the  Engineer  to  Avoid   Killing  Cattle  on  the 

Track. 

§  1808.  Killing  Domestic  Animal  by  Train  running  at  Prohibited 
Rate  of  Speed.  — "The  court  instructs  the  jury  that,  if  they  believe 
from  the  evidence  that  there  was  an  ordinance  in  force  In  the  city  of 

Chicago  &c.  R.  Co.,  32  la.  467;  Morris  Liddy    r.   St.  Louis  R.   Co.,  40  Mo. 

V.  Chicago  &c.  R.  Co.,  45  la.  29;  com-  511.    See  1  Thomp.  Neg.  432,  et  seq, 
pare  Launen  t?.'  Albany  Gaslight  Co.,  ^  Given  by  the  court   of    its  own 

44    N.     Y.    459    (affirming    46   Barb,  motion  in  Werner  r.  Citizens'  R.  Co., 

(N.  Y.)  2G4).     Instructions  in  an  ac-  81  Mo.  3C8,  370.     See  ante^  §  1089. 
tion  by  a  widow  for  the  death  of  iier  "  Given    by  the  court  .of  its  own 

husband,  wiio  was  killed  by  being  run  motion  in  Werner  v.  Citizens'  R.  Co., 

over  by  a  street  car,  will  be  found  in  81  Mo.  368,  371. 
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Loaisiana  prohibiting  railroads  from  running  their  engines  and  trains 
of  cars  at  a  greater  rate  of  speed  than  six  miles  i>er  hour,  in  the  city 
limits,  and  that  defendant,  by  its  agents  and  employ^,  did  on  the  Ist  day 
of  June,  1882,  negligently  run  its  engine  and  cars  on  the  hog  of  plaintiff, 
by  running  said  engine  and  train  of  cars  at  a  greater  rate  of  speed  than 
sis  miles  per  hour,  and  that,  by  reason  of  said  running  said  hog  was 
killed,  then  defendant  is  liable  and  the  verdict  should  be  for  the 
plaintiff."! 

§  1809.  Cattle  Killed  through  Failure  to  ring  Bell  and  Sound 
Whistle  on  Approaching  Highway  Crossing.  —  *'  If  the  jury  believe 
from  the  evidence  that  the  killing  and  crippling  of'  plaintiff's  cattle  was 
done  by  defendant's  locomotive  and  cars,  on  the  crossing  of  a  public 
traveled  road,  and  that  the  whistle  was  not  sounded  at  least  eighty  rods 
from  the  road,  and  sounded  at  intervals  until  the  train  crossed  the  rail- 
road ;  and  they  further  believe  from  the  evidence,  and  all  the  facts  and 
circumstances  in  the  case,  that  the  killing  and  crippling  of  plaintiff's 
cattle  resulted  from  the  neglect  to  sound  the  whistle  or  ring  the  bell, 
they  must  find  for  plaintiff,  unless  the  jury  should  further  find  that 
plaintiff,  by  his  own  negligence  directly  contributed  to  the  injury."* 

§  1810,  Killing  Cattle  where  Railway  not  Fenced.  —  "  The  jury 
are  instructed  that,  if  they  find  from  the  evidence,  that  the  cow  or  heifer 
was  killed  or  so  injured  that  it  died,  or  was  rendered  worthless,'  by  the 
engine  and  cars  of  the  said  defendants,  running  on  their  said  road  in 
this  county,  and  that  the  railroad  had  been  open  for  use  for  six  months 
or  more  preceding  the  injury  or  killing,  and  that  no  fences,  suitable 
and  sufficient  to  prevent  cattle,  horses,  sheep  and  hogs  from  getting  on  to 
the  railroad,  had  been,  or  was  at  the  time  of  the  injury  or  killing,  erected 
on  the  sides  of  the  railroad,  and  that  such  fences  were  necessar}'  at  the 
place  of  the  injury  or  killing,  to  keep  horses  and  cattle  from  getting  on 
to  the  track  of  the  railroad,  from  the  adjoining  lands,  and  that  the  in- 


1  Approved  In  Bowman  v.  Chicago 
&c.  R.  Co.,  85  Mo.  533,  537,  on  the 
authority  of  Karle  v,  Kansas  City  &c. 
R.  Co  ,  65  Mo.  476,  and  Kelley  v.  Han- 
nibal &c.  U.  Co.,  75  Mo.  138. 

*  Approved  In  Lynn  v.  Chicago  &c. 
R.  Co.,  75  Mo.  167,  1G9.  Other  models 
of  instructions  on  this  hypothesis  will 
be  found   in  Howenstcin  v.  Missouri 


Pacific  R.  Co.,  65  Mo.  33,  SG;  Edwards 
V.  Chicago  &c.  R.  Co.,  7G  Mo.  399,  401 ; 
Owens  t?.  Hannibal  &c.  R.  Co  ,  58  Mo. 
386,  389;  Halferty  v.  Wabash  &c.  R. 
Co.,  82  Mo.  90,  95  (distinguishing 
Turner  v.  Kansas  City  &c.  R.  Co.,  78 
Mo.  578;  Missouri  Pacific  R.  Co.  v. 
Stevens,  85  Kan.  625.  Cattle  driven 
upon  the  crossing  by  the  plaintiff). 
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jury  or  killing  did  not  occur  at  the  crossing  of  any  public  road  or  high- 
way, nor  within  the  limits  of  any  town,  city  or  village,  nor  at  a  greater 
distance  than  five  miles  from  any  settlement,  — then  they  will  find  for 
the  plaintiff,  and  assess  the  damages  in  such  amount  as  they,  from  the 
evidence,  shall  find  the  cow  or  heifer  worth  at  the  time  of  the  injury  or 
killing."  1 

§  1811.  Instruction  on  the  Hypothesis  that  the  Cattle  got  up- 
on THE  Track  through  Insufficient  Cattle-guards. —  '*  It  is  the  duty 
of  all  railroads  in  this  State  to  maintain  cattle-guards  at  crossings  of  all 
highways ;  and  if  an  animal  comes  upon  the  track  of  a  railroad  from 
a  highway  because  of  insufficient  cattle-guards,  the  railroad  is  liable 
for.  all  injuries  to  such  animals  received  from  its  locomotive  or  cars 
while  so  on  the  track."  * 

§  1812.  What  Care  required  of  the  Engineer  to  avoid  Killing 
Cattle  on  the  Track.  —  "  Defendant  is  bound  to  make  such  efforts 
to  stop  the  train  when  cattle  are  upon  the  track,  as  they  can  ordinarily 
do,  with  safety  to  its  train  and  passengers.  The  servants  of  a  railroad 
company  cannot  wantonly  or  through  gross  negligence  run  over  stock 


1  Approved  in  Peoria  &c.  R.  Co.  r. 
Mclntire,  39  111.  299.  Other  instruc- 
tionsy  on  the  hypothesis  of  the  killing  of 
domestic  animals  through  the  failure 
of  railway  companies  to  fence  their 
tracks,  will  be  found  in  Wood  v.  St. 
Louis  &c,  R.  Co.,  58  Mo.  109,  111; 
Edwards  v.  Kansas  City  &c.  R.  Co.,  74 
Mo.  119;  Coryell  v.  Hannibal  &c.  R. 
Co.,  82  Mo,  401 ;  Hudson  v.  St.  Louis 
^c.  R.  Co.,  53  Mo.  532;  Sandusky  &c. 
R.  Co.  t?.  Sloan,  27  Oh.  St.  342,  343; 
Laude  v.  Chicago  &c.  R.  Co.,  33  Wis. 
€40,  644;  Antisdel  v.  Chicago  &c.  R. 
Co.,  26  Wis.  145;  Evansville  &c.'r. 
Co.  V,  Bar  bee,  74  Ind.  169,  173.  In 
Howensteinr.  Missouri  Pacific R.  Co., 
55  Mo.  33,  36,  there  are  several  in- 
structions in  an  action  against  a  rail- 
way company  for  killing  cattie  within 
the  corporate  limits  of  a  town  under 
the  Missouri  statute. 


■  Approved  in  Whitewater  R.  Co.  v. 
Bridgette,  94  Ind.  216,  as  being  in  ac- 
cordance with  the  law,  in  the  follow- 
ing cases:  New  Albany  &c.  R.  Co.  r. 
Pace,  13  Ind.  411 ;  Indianapolis  &c. 
R.  Co.  0,  Irish,  26  Ind.  268;  Indian- 
apolis &c.  R.  Co.  V,  Kibby,  28  Ind. 
479 ;  Pittsburg  &c.  R.  Co.  r.  Ehrhart,  36 
Ind.  118;  Indianapolis  &c.  R.  Co.  e. 
Bonnell,  42  Ind.  539;  Pittsburg  &c.  R. 
Co.  V.  Eby,  55  Ind.  667;  Evansville 
&c.  R.  Co.  V,  Barbee,  74  Ind.  169; 
Grand  Rapids  &c,  R.  Co.  v.  Jones,  81 
Ind.  523.  Models  of  instructions  on  a 
similar  hypothesis  will  be  found  In 
Missouri  Pacific  R.  Co.  v.  Manson,  31 
Kan.  339;  In  Downing  r.  Chicago  &c. 
R.  Co.,  43  Iowa,  99,  and  in  St.  Louis 
&c.  R.  Co.  17.  Edwards,  26  Kan. 
74,  75.  See,  on  the  subject  of  railway 
injuries  to  domestic  animals,  1  Thomp. 
Neg.  463,  et  seq. 
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on  the  road,  and,  on  the  other  hand,  they  arc  not  held  to  the  greatest 
care  and  diligence,  to  avoid  injury.  -  -  -  -  If  you  find  from  the  evideqce 
that  the  engineer  saw  the  cattle,  as  soon  as  he,  using  ordinary  caution, 
could  do  so,  and  that  they  we're  not  then  on  the  track,  that  is,  in  a  po- 
sition to  be  struck  by  the  engine,  he  was  not  bound  to  stop  his  train, 
on  the  supposition  that  they  might  come  upon  the  track.  In  other 
words,  if  you  find  that  the  cattle  were  not  on  the  track,  and  the  engineer, 
in  the  exercise  of  ordinary  caution,  belieyed  they  would  not  come  on  the 
track,  he  was  not  bound  to  come  to  a  full  stop,  even  if  he  could  have 
done  so,  before  reaching  the  place  where  the  cattle  were.  He  was  not 
bound  to  reverse  bis  engine  as  soon  as  he  saw  the  cattle  on  or 
near  the  track,  unless  it  appears  that  a  person  using  ordinary  care,  and 
situated  as  he  was,  would  believe  that  the  cattle  would  be  injured,  and 
act  accordingly. If,  however,  the  cattle  were  seen  by  the  en- 
gineer, as  soon  as  he  could  reasonably  do  so,  if  they  were  then  on  the 
track,  and  if  the  engineer,  without  injury  to  the  train  or  danger  to 
the  passengers,  could,  in  the  exercise  of  ordinary  care  have  stopped  his 
train,  or  frightened  the  cattle  away  with  the  whistle,  and  he  carelessly 
neglected  to  do  either,  by  reason  of  which  negligence  the  accident 
occurretl,  the  defendant  is  liable  for  such  of  the  cattle  as  were  killed, 
and  for  the  damages  of  such  as  were  injured  ;  and  if  the  cattle  came  on 
the  track  after  they  were  seen  by  the  engineer,  and  he  might  have 
<»afely  stopped  the  train  before  reaching  them,  and  neglected  to  do  so, 
then  defendant  is  liable.'*^ 


^  Approved  in  Parker  v.  Dubuque 
&c.  R.  Co.,  34  Iowa,  400,  401.  Other 
instntctiojis  on  this  hypothesis  will  be 
found  la  Edson  r.  Central  R.  Co.,  40 
Iowa,  48;  Illiuois  Central  K.  Co.  v. 
Middlesworth,  40  111.  494,498;  Toledo 
&c,  R.  Co.  r.  Bray,  57  111.  515,  and  Lit- 
tle Rock  &c.  R.  Co.  r.  Finley,  87  Ark. 
562»  5(>6  (the  court  citing  and  relying 
upon  Little  Rock  &c.  R.  Co.  t?.  Payne, 
33  Ark.  810).  The  instruction  in  the 
former  Arkansas  case  is  founded  on  a 
statute  casting  the  burden  of  proof  on 
the  defendant.  In  Kraus  v  Burling- 
ton &c.  R.  Co.,  55  Iowa,  338,  there  is  a 
long  instruction  as  to  the  circum- 
0tauce8  which  the  jury  are  to  consider 


in  determining  what  is  the  proximaU 
cause  of  the  Injury.  In  Henderson  v. 
Chicago  &c.  R.  Co.,  48  Iowa,  220,  thert 
is  au  instruction  on  the  obligation  ol 
a  railroad  company,  under  the  Iowa 
statute,  to  erect  and  maintain  a  suita- 
ble farm  crossing,  the  court  citing 
Spinner  r.  New  York  &c.  R.  Co.,  67  N. 
Y.  153.  In  Bowan  v.  Chicago  &c.  R. 
Co.,  85  Mo.  533,  538,  the  following  in-, 
struction  is  found,  on  the  obligation  to 
stop  a  railway  train  to  avoid  killing  a 
hog:  **  If  defendant's  employes  could, 
by  the  exercise  of  ordinary  care,  have 
stopped  the  train  so  as  to  have  pre- 
vented the  killing  of  the  hog,  the 
verdict  should  be  for  plaintifiC.  *' 
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Subdivision  9.  —  Railway  Firee. 

Section 
1816.  Fact  of  Communication  of  Fire  Prima  Facie  Evidence  of  Negligence. 

1816.  What  Facts  will  rebut  this  Presumption. 

1817.  A  More  Specific  Direction  on  the  Same  Subject. 

1818.  Hypothesis  of  Improved  Appliances  but  Negligent  Employes. 

§  1815.  Fact  op  Communication  of  Fire  Prima  Facie  Evidence  op 
Neglig'ence.  —  "If  you  believe  from  the  evidence,  that  fire  was  com- 
municated from  a  locomotive  engine  used  by  the  defendant  upon  its 
railway,  to  the  depot  at  Normal,  on  the  night  in  controversy,  and  if  you 
further  believe,  from  the  evidence,  that,  by  reason  of  such  fire,  so  com- 
municated, the  said  depot  burned  up,  and  that  the  depot  fire  directly 
caused  a  hotel,  then  owned  by  the  plaintiff,  to  take  fire,  and  thereby  to 
burn  up,  — then  the  fact  that  such  fire  was  so  communicated  should  be 
taken  by  the  jury  as  full  prima  facie  evidence  to  charge  the  corpora- 
tion using  the  road  and  the  engine,  with  negligence,  unless  it  further 
appears  from  the  evidence,  that  said  engine  was  in  good  order,  and  was 
carefully  managed,  at  the  time  of  the  alleged  communication  of  fire,  and 
provided  the  plaintiff  was  not  guilty  of  negligence  in  relation  to  said 
fire,  and  used  reasonable  efforts  to  put  it  out,  and  save  his  property."  ^ 

§  1816.  What  Facts  WILL  Rebut  this  Presumption.  —  "The  infer- 
ence that,  because  fire  escaped  from  defendant's  engine,  which  damaged 
the  plaintiff,  the  defendant  was  guilty  of  negligence,  is  fully  rebuttedi 
that  is,  overcome,  by  the  defendant  showing  to  the  satisfaction  of  the 
jury  that  it  used  the  best  machinery  and  contrivances  to  prevent  the  es- 
cape of  fire,  and  that  careful  and  competent  servants  were  employed  by 
defendants ;  and  if  such  inference  of  negligence  is  overcome  by  evi- 
dence of  defendant  that  it  had  the  best  machinery  and  appliances  and 
careful  and  skillful  servants,  as  aforesaid,  then  the  plaintiff  cannot  re- 
cover, unless  the  plaintiff  has  proved,  to  the  satisfaction  of  the  jury, 
other  acts  of  negligence  of  defendant  which  caused  the  escape  of  the 
fire."  2 

§  1817.  A  More  Specipio  Direction  on  the  Same  Subject.  —  *'The 
court  instructs  the  jury  that,  to  entitle  the  plaintiff  to  recover,  he  must 

1  Approved  in  Chicago  &c.  R.  Co.  v,  *  Approved    in  Wise  r.  Joplln  R* 

Pennell,  110  111.   437.     See  1  Thomp.       Co.,  85  Mo.  178,  186. 
Nog.  155. 
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prove  to  the  satisfaction  of  the  jury:  first,  that  the  fire  which  caused  the 
oamage  to  plaintiff's  property  was  set  out  and  caused  by  the  escape  of 
fire  from  the  fire-box  or  ash-pan  of  defendant's  engine ;  and,  second, 
that  the  escape  of  such  fire  was  caused  by  or  was  the  result  of  tlie  negli- 
gence of  defendant's  agents;  and  if  the  jury  believe  from  the  evidence 
that  defendant's  engine  was  provided  with  the  best  appliances  in  common 
use  to  prevent  the  escape  of  fire  and  was  managed  and  run  by  a  careful 
and  competent  engineer  and  fireman,  who  exercised  due  and  careful 
precaution  to  prevent  the  escape  of  fire,  then  the  plaintiff  cannot  re- 
cover, unless  the  jury  believe  the  defendant  or  its  employes  were  guilty 
of  actual  negligence. ' '  ^ 

§  1818. — Hypothesis  op  Improved  Appliances  but  Negligent  Em- 
ploy^. —  *'  Though  the  jury  believe  from  the  evidence  that  the  engines 
of  defendant  were  supplied  with  a  '  spark  arrester '  and  other  contri* 
vances,  to  prevent, the  escape  of  fire  from  the  engine,  of  the  most  ap- 
proved pattern  and  style;  yet  if  the  jury  believe  from  the  evidence 
that  the  employes  or  servants  of  defendant,  operating  its  locomotives 
and  train  of  cars  at  the  time  of  the  fire  mentioned  in  the  petition, 
failed  or  neglected  to  exercise  due  care  or  caution  in  so  operating  and 
innning  said  locomotive  and  train  of  cars,  and  that  from  such  want  of  due 
care  and  caution,  the  said  fire  was  communicated  by  said  locomotive  or 
train  to  the  hay  and  fence  of  the  plaintiff,  described  in  the  petition, 
then  they  will  find  for  the  plaintiffs."^ 


*  Approved  in  Wise  v.  Joplin  R. 
Co.,  85  Mo.  178,  185.  In  approving 
the  foregoing  instructions  the  Supremo 
Court  of  Missouri  deny  the  intimation 
of  a  contrary  doctrine  in  Smith  v.  Rail- 
road Co.,  37  Mo.  287,  and  cite  and  rely 
on  the  following  cases:  Fitch  v.  Rail- 
road Co.,  45  Mo.  322;  Bedford  v.  Rail- 
road Co.,  46  Mo.  457;  Coates  v.  Rail- 
road Co.,  Cl  Mo.  38;  Haley  r.  Railroad 
Co.,  G9  Mo.  G14;  Peppers  v.  Railroad 
Co.,  67  Mo.  716;  Kenney  v.  Railroad 
Co.,  70  Mo.  244;  Palmer  v.  Railroad 
Co.,  76  Mo.  217;  Redmond  v.  Railroad 
Co.,  76  Mo.  550. 

<  Coale  V.  Hannibal  &c.  R.  Co.,  60 
Mo.  230.  Other  useful  instructions  iu 
<cascs  for  injuries  fiom  railway  fires 


will  be  found  in  the  following  cases : 
Chicago  &c.  R.  Co.  v.  Pennell,  110  111. 
439,  440;  Atchison  Ac.  R.  Co.  r.  Stan- 
ford, 12  Kan.  356;  Wise' v.  Joplin  R, 
Co., '85 Mo.  178,  184;  Coale  t?.  Hanni- 
bal &c.  R.  Co.,  supra.  As  to  the  lia- 
bility of  railway  companies  for  fires 
set  by  sparks  from  their  locomotives, 
see  generally,  Lowney  v.  New  Bruns- 
wick R.  Co.,  78  Me.  479;  s.  c.  7  Atl. 
Rep.  381 ;  Balsley  r.  St.  Louis  &c.  R. 
Co.,  119  III.  68;  s.  c.  8  N.  East.  Rep. 
859;  ludiana  &c.  R.  Co.  v.  Foster,  107 
lud.  432;  s.  c.  8  N.  East.  Rep.  264;  Sec- 
ley  V.  New  York  &c.  R.  Co.,  102  N.  Y. 
710;  5.  c.  7  N.  East.  Rep.  731;  Adams 
V.  Youug,  44  Oh.  St.  80;  «.  c.  4  N. 
East.  Rep.  599,  and  note;  Mahoney  v. 
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Subdivision  10.  —  Miscellaneous. 

Sbctiox 

1820.  Care  Required  of  the  Owners  of  Fixed  Property. 

1821.  Obstruction  of  Water  by  Railway  Embankment  and  Insufficient  Culvert. 

1822.  Collisions  on  Highway. 

1823.  A  Full  Series  of  Instructions  on  this  Subject. 

1824.  Effect  of  the  Crowd  trying  to  stop  a  Runaway  Team. 
182&.  Other  Instructions  Applicable  to  Various  Situations. 

§  1820.  Cahb  Required  op  the  Owners  of  Fixed  Property.  — 
''The  jury  are  to  determine,  as  questions  of  fact,  whether  the  place 
where  the  injury  occurred  was  or  was  not  dangerous,  and  whether  the 
defendants  had  or  had  not  notice  of  the  dangerous  condition  of  the 
place ;  and  the  fact  that  others  had  passed  it  in  safety,  prior  to  the  hap- 
pening of  the  accident,  does  not  tend  to  disi^rove  the  fact  that  the  place 
was  dangerous,  should  the  evidence  show  that  such  was  the  fact."  ^ 


St.  Paul  &c.  R.  Co.,  35  Minn.  361; 
«.c«  29N.  W.  Rep.  6;  Babcock  v.  Chi- 
cago &c.  R.  Co.,  72  Iowa,  197;  8.  e.  28 
N.  W.  Rep.  644;  Gibbons  r.  Wisconsin 
&c.  R.  Co.,  66  Wis.  161;  «.  c.  28  N.  W. 
Rep.  170;  Lanning  v.  Chicago  &c.  R. 
Co.,  68  Iowa,  602;  «.  c.  27  N.  W.  Rep. 
478  and  note;  Jones  v.  Michigan  &c.  R. 
Co.,  69  Mich.  437;  8.  c.  26  N.  W.  Rep. 
662;  Wolfie  r.  Chicago  &c.  R.  Co.,  34 
Minn.  216;  8.  c.  25  N.  W.  Rep.  63,  and 
note;  Union  Pac.  R.  Co.  v.  Jones,  9 
Colo.  379;  8.  c.  12  Pac.  Rep.  616; 
Butcher  r.  Vaca  Val.  U.  Co.,  67.Cal. 
618 ;«.  c.  8Pac.  Rep.  174,  and  note;  In- 
ternational &c.  R.  Co.  V.  Ragsdale,  67 
Tex.  2t ;  «.  c.  2  S.  W.  Rep.  515. 

^  This  instruction  is  drawn  by  the 
author  from  the  description  l)y  Elliott, 
J.,  of  an  iustruction  given  to  the  jury 
in  Nave  v.  Flack,  90  Ind.  205,  209,  upon 
the  question  of  the  liability  of  the 
owners  or  occupiers  of  fixed  property 
for  iujurics  to  customers  or  other 
persons  coming  upon  the  premises  by 
their  implied  invitation,  through  man- 
traps or  through  the  negligent  condi- 


tion of  the  premises.  The  court  cite : 
1  Thomp.  Neg.  307 ;  Lai^y  v.  Cleveland 
&c.  R.  Co.,  78  Ind.  323;  8,  c.  41  Am. 
Rep.  672 ;  Everhart  v.  Terre  Haute  &c. 
R.  Co.,  78  Ind.  292;  8.  c.  41  Am:  Rep. 
567;  Lake  Erie  &c.  R.  Co.  v.  Fix,  88 
Ind.  381;  Sweeny  r.  Old  Colony  &c.  R. 
Co.,  10  Allen  (Mass),  368;  Bennett  v. 
Railroad  Co.,  102  U.  S.  677;  "Shearm.  & 
Redf.  Neg.,  §  499a;  1  Thomp.  Neg.  283; 
Whart.  Neg.,  §§  824,  826.  The  above 
instruction  was  challenged  principally 
upon  the  ground  that  it  told  the  jury 
that  the  fact  that  others  had  passed  in 
safety  did  not  tend  to  disprove  the 
fact  that  the  place  was  actually  dan- 
gerous. In  this  connection  the  court 
also  held  that  the  trial  court  did  right  in 
refusing  the  following  instruction :  "  If 
the  jury  find  from  the  evidence  that  the 
place  where  the  plaintiff  received  the 
injury  he  complains  of,  had  been  used 
by  the  defendants  for  many  years  as  a 
drive-way,  to  receive  wagon  loads  of 
corn  containing  as  large  and  larger 
quantities  of  com  than  the  load  on 
which  the  plaintiff  was  hurt,  and  that 
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§  1821.  Obstuuction  of  Water  by  Railway  Embankment  and  in- 
sufficient Cl'lveut.  —  ^^  Railroad  companies,  in*  tlie  construction  of 
their  roads  over  water-courses,  are  required  to  leave  such  water-ways 
or  openings  as  are  sufficient  to  afford  an  outlet  for  all  water  that  may 
reasonably  be  expected  to  flow  through  such  water-course.  And  this 
must  be  with  reference  to  such  unusual  and  extraordinary  freshets  as 
might  reasonably  have  been  expected,  after  careful  insxjection  of  the 
size  of  the  stream,  the  width  of  its  bottom,  the  height  of  its  banks,  its 
capacity  for  cariying  water,  and  the  surface  of  the  country  contribut- 
ing to  its  flow ;  and  if  they  fail  to  do  so,  they  are  liable  in  damages  to 
the  full  injury  occasioned  thereby.  A  railroad  company,  however,  is 
not  bound  to  anticipate  extraordinary  changes  of  seasons,  nor  such  un- 
usual freshets,  or  heavy  falls  of  water  as  could  not  be  detected  by  a 
skillful  engineer  after  carefully  taking  the  observation  to  which  I  have 
just  referred,  nor  to  guard  against  every  possible  contingency.  So  that, 
if  you  find  that  the  damage  sustained  by  plaintiff  was  the  result  of  such 
extraordinary  rainfalls  or  freshets,  or  inundations,  as  could  not  be  ap- 
prehended in  the  manner  referred  to,  and  if  3'ou  also  find  that  the  de- 
fendants were  not  otherwise  in  fault,  the  plaintiff  cannot  recover,  and 
your  verdict  should  be  for  the  defendants."  ^ 

§  1822.  Collisions  on  Higfhwat.  —  '*  If  the  jury  believe,  from  the 
evidence,  that  the  injuries  complained  of  were  caused  by  the  negligence  or 

several   hundreds    of    thousands    of  the  safe  use  by  others,  not  upon  the 

bushels  of  corn  had  been  hauled  into  actual  condition,  and  in  this  is  errone- 

the   defendants*   warehouse  through      ous.*' In  Beach  v,  Fraukenber^ 

said  drive-way  and  nobody  was  in-  ger,  4  W.  Va.  718,  there  is  an  instruc- 

jured,  and  that  no  complaint  had  ever  tion  on  the  subject  of  the  liability  of  an 

been  made  to  defendants,  or  either  of  owner  of  real  property  for  an  injury 

them,  nor  had  they  or  either  of  them  to  tlie  plaintiff  by  falling  into  a  cellar 

ever  heard  said  drive-way  called  of  thereon,  made  accessible  by  the  fact  of 

not  sufficient  height  by  anybody,  nor  the  street  having  been    widened  by 

had  notice  thereof,  and  plaintiff  was  the  municipal  authority, 

hurt  in  said  drive-way  in  the  manner  *  Approved  in  Union  Trust  Co.  v, 

he  complains  of  in  his  complaint,  by  Cuppy,  26  Kan.  762,  763.    In  Galena 

accident,  then  the  plaintiff  cannot  re-  &c.  R.  Co.  v,  Welch,  24  111.  32,  a  scries 

cover."    Elliott,  J.,  said:  "Tlie  court  of    instructions  will    be   found    ap- 

dld  right'  in  refusing  this  instruction,  plicable  to  a  case  where  the   waters. 

If  the  place  was  in  reality  dangerous,  accummulating  against  a  railway  cm- 

and  the  appellants  were  negligent,  they  banlcment,  caused  the  embankment  to 

are   liable,  although   |;he    dangerous  burst,  whereby  the  water  did  damage 

place  may  have  been  much  used.    The  to  the  plaintiff, 
instruction  makes  the  case  turn  upon 

83 
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carelessness  of  the  servant  of  the  defendant,  in  the  course  of  his  em- 
ploj'ment  as  such  servant,  either  without  any  negligence  or  fault  on  the 
part  of  plaintiff's  servant;  or  without  any  such  fault  or  negligence  on 
his  part  as  contributed  to  the  injuries  complained  of;  or  with  tio  want 
of  such  care  and  skill  on  his  part  as  could  reasonably  be  expected 
of  a  man  of  ordinary  prudence  and  skill  in  such  a  situation,  then  they 
will  find  for  the  plaintiff. The  jury  are  instructed  that,  in  deter- 
mining the  question  of  negligence,  they  are  to  take  into  consideration 
the  situation  of  both  parties,  and  that  if  they  believe  from  the  evidence 
that  the  injury  was  caused  by  the  negligence  or  fault  of  defendant's 
driver  without  any  greater  want  of  skill  or  care  on  the  part  of  plaint- 
il^'s  driver  than  could  reasonably  be  expected  of  a  person  of  ordinary 
prudence  and  skill,  in  such  a  situation  as  he  was,  —  the  plaintiff  is 
entitled  to  recover.  * '  ^ 

• 

§  1823.  A  Full  Series  op  Instructions  on  This  Subject.  —  '*  The 
court  instructs  the  jury  that  the  gist  of  plaintiff's  action  in  this  case  is 
negligence,  and  the  plaintiff  cannot  recover  unless  the  evidence  shows  a 
case  of  negligence  on  the  part  of  the  defendant ;  and  if  the  jury  find  from 
evidence  that  both  parties  by  their  negligence,  immediately  contributed 
to   produce  the  injury,  the  plaintiff  cannot  recover,  and  the  verdict 

should  be  for  the  defendant. The  court  instructs  the  jury  that  if 

they  find,  from  the  evidence,  that,  at  the  time  of  the  collision  between 
the  wagons  of  plaintiff  and  defendant,  the  team  of  defendant  was  mov- 
ing on  a  walk,  and  near  the  east  side  of  Fourteenth  street,  and  that 
there  was  a  wide  space  open  to  the  west  of  the  defendant's  wagon,  and 
that  the  street  was  clear  and  unobstructed  on  that  side,  so  that  plaint- 
iff, before  the  collision,  by  reasonable  care  and  diligence  could  have 
reined  his  horse  to  the  left,  and  thus  avoided  the  accident,  and  that  it 
was  owing  in  part  to  plalntiff*s  carelessness  and  negligence  in  not  so 
reining  his  horse  that  the  accident  was  caused,  they  should  find  for  the 

defendant. The  court  instructs  the  jury  that,  if  they  find  from  the 

evidence  that  the  immediate  cause  of  the  plaintiff  being  thrown  from  his 
wagon  and  receiving  the  injuries  compladned  of,  in  his  second  cause  of 
action,  was  his  holding  ta  the  lines  after  his  horse  broke  loose  from  his 
wagon,  the  verdict  should  be  for  the  defendant  on  said  count,  even 
though  the  jury  should  find  for  plaintiff  on  his  first  cause  of  action. 

1  Approved  In  Coursen  v.  Ely,  37  16  111.  300;  Galena  &c.  R.  Co.  v.  Fay, 
111.340.  Citing  Aurora  Branch  R.  Co.  16  //>.  588;  Same  r.  Jacobs,  20  lb, 
V,  Grimes,  13  111.  588;  Dyer  v.  Talcott,      496.     See  1  Thomp.  Neg.  380„ct  seq. 
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Though  the  jury  believe,  from  the  evidence,  that  the  wagon  of  the  de- 
fendant was  on  the  wrong  side  of  the  road,  yet  if  there  was  plenty  of 
room  for  plaintiff  to  pass  it,  without  a  collision,  by  reining  his  horse  a 
little  to  the  other  side,  and  that  plaintiff  -was  careless  and  negligent  in 
not  so  reining  his  horse,  he  cannot  recover,  and  the  verdict  should  be  for 
the  defendant. The  jury  are  instructed  that  the  plaintiff  is  enti- 
tled to  recover  against  the  defendant  in  this  case,  if,  from  the  evidence 
adduced  before  them,  they  believe  that  the  plaintiff  was  the  owner  of 
the  horse  and  wagon  which  he  was  driving,  at  the  time  of  the  collision 
with  defendant's  team ;  that  he  was  driving  the  same  with  proper  care 
and  caution  upon  the  public  streets  of  the  city  of  St.  Louis ;  that  the  de- 
fendant's driver,  through  carelessness  or  unskillf  ulness  drove  the  defend- 
ant's team  against  the  plaintiff's  wagon,  and  that  plaintiff  in  direct  con- 
sequence of  such  collision  was  injured  in  his  person  or  property  as  al- 
leged in  the  petition."  ^ 

S  1824.  Effect  of  the  Crowd  Trying  to  Stop  a  Runaway  Team.  — 
^'  That  the  right  of  the  plaintiff  to  recover  in  this  action  is  not  affected 
by  the  action  of  the  crowd  in  trying  to  stop  the  defendant's  team, 
whether  said  crowd  did  or  did  not,  by  their  action,  cause  the  team  to 
swerve  from  the  course  it  otherwise  would  have  taken.  -  -  -  -  That,  if 
the  jury  should  find  that  the  action  of  the  crowd  swayed  the  horses  of 
the  defendant  from  the  course  they  would  liave  taken  but  for  said  ao* 
tion,  and  that  the  collisions  would  not  have  taken  place  or  the  daiyage 
been  done  had  the  crowd  not  interfered,  yet  the  defendant  is  equally 
responsible  as  if  no  such  interference  had  occurred."  ' 

§  1825.  Other  Instructions  Applicable  to  various  Situations.  — 
Other  instructions  will  be  found  in  the  cases  cited  below,  applicable  to 
the  following  situations:  Injury  from  the  breaking  of*  a  rail  in  cold 
weather;  ^  action  against  a  manufacturing  corporation  for  injuries  re- 
ceived from  the  explosion  of  a  steam  boiler ;  ^  in  the  same  case,  upon 
the  subject  of  reasonable  care  and  skill  in  the  person  in  charge  of  the 
boiler ;  ^  in  the  case  of  an  injury  received  by  a  person  standing  upon  a 
railway  platform  and  struck  by  a  piece  of  timber  thrown  out  of  a  box 

*  Approved    in  Schools  v.  Wood-  Mo.    645,    652    (erroneou3ly    refused 

bum,  Sarven  Wheel  Co.,  66  Mo.  174.  though  not  well  drawn). 

«  Approved  in  Griggs  v.   Flecken-  *  Smith   v.  Warden,  8G   Mo.    382, 

stein,  14  Minn.  82,  83.  395. 

^  Devlin  v,  Wabash  &c.  R.  Co.,  87  *  Smith  v.  Warden,  supra. 
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car ;  ^  in  an  action  against  a  contractor  for  personal  injuries  received 
tbrougli  the  falling  of  a  building ;  ^  in  an  action  for  damages  alleged  to 
haye  resulted  from  fire  communicated  from  the  defendant's,  premises 
(a  brewery) ; '  in  an  action  for  damages  for  the  destruction  of  the 
plaintiff 's  house  by  fire  alleged  to  have  been  communicated  by  sparks 
from  the  flues  of  the  defendant's  mill ;  ^  in  an  action  by  a  father  for  the 
death  of  his  child,  caused  by  falling  into  an  unguarded  excavation  on 
defendant's  premises ;  ^  in  an  action  for  an  injury  sustained  from  a 
blast  in  a  stone  quarry ;  ^  in  an  action  by  a  widow  against  an  architect 
and  superintendent  of  the  erection  of  a  building,  to  recover  damages  for 
the  death  of  her  husband,  caused  by  the  falling  of  the  building.  ^ 


*  Toledo  &c.  R.  Co.  v.   Maine,   67 
lU.  209. 

2  Homer  v,  Nicholson,  66  Mo.  222. 
«  Gagg  V.  Vetter,  41  lud.  231. 
^  Hoyt   V,    Jeffers,    80    Mich.    194 
(very  full  and  explicit  charge) . 

*  Mayhew  v.  Bums,  103  Ind.  328, 
843  (the  court  holding  that  the  in- 


struction was  erroneously  refused,  and 
citing  1  Thorap.  Neg.  169). 

«  Wright  r.  Comptou,  53  Ind.  340; 
citing  Hay  r.  Colioes  Co.,  2  N.  Y.  159; 
Queen  o.  Mutters,  34  L.  J.  (Mag. 
Cases)  22;  DrlscoU  v.  Newark  .&c. 
Co.,  37  N.  Y.  367. 

T  Lottman  v.  Bamett,  62  Mo.  165. 
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CHAPTER    LV. 

■ 

CARRIERS  OF  GOODS  AND  OTHER  BAILEES. 

Abticle  I. — Burden  op  Proof  and  Doctrine  op  Prima  Facie  Case 

IN  Actions  aqainst  Carriers  and  other  Bailees. 
Article  U. —  Precedents  of  Instructions  in  such  Actions. 


Article  I. —  Burden  of  Proof  and  Doctrine  of  Prima  Facie  Case 

IN  ACTIONS  AGAINST  CARRIERS  AND  OTHER  ByilLEES. 
SSCTION 

1830.  An  Apology. 

1831.  Distinctions  concerning  the  Bnrden  of  proof. 

1882.  Proof  of  Delivery  by  the  Bailor  and  Non-Delivery,  or  Re-Delivery  in  a 
Damaged  Condition,  casts  upon  the  Bailee  the  Burden  of  Explain- 
ing. 

1833.  Reason  of  the  Rule. 

1834.  A  Middle  Rule  adopted  by  the  English  Judges. 

1835.  American  Decisions  Approving  the  English  Rule. 

1836.  As  to  Non-Delivery:  Demand  and  Refusal  a  Conversion. 

1837.  Delivery  to  the  Wrong  Person  a  Conversion. 

1838.  Some  Evidence  of  Non-Delivery  Necessary  to  Shift  Burden  of  Proof. 

1839.  Strength  of  such  Evidence. 

1840.  As  to  Loss  by  Theft. 

1841.  [Continued.]    When  Circumstances  carry  Presumption  of  Negligence. 

1842.  [Continued.]    No  Defense  to  a  Common  Carrier. 

1843.  Burden  on  Innkeeper  to  show  Manner  of  Loss  or  Pay  Damages. 

1844.  As  to  Breakage,  Leakage  or  Damage. 

1845.  Exception  in  case  of  Goods  having  Inherent  Defects. 

1846.  Such  as  Perishable  Fruit. 

1847.  And  Live  Animals. 

1848.  Breakage  of  Fragile  Ajticles. 

1849.  Leakage  of  Wine. 

1850.  Application  of  the  Foregoing  Principles  in  the  Case  of  Common  Car- 

riers: A  Division  of  Judicial  Opinion  Stated. 

1851.  Source  of  this  Divergence  of  Opinion:  Wlietlier  the  Special  Contract 

Reduces  the  Carrier  to  the  Status  of  an  Ordinary  Bailee  for  Hire. 

1852.  Inconsistency  of  tlie  ('ourts  in  Respect  of  this  Question. 

1853.  Reasoning  of  those  Courts  which  Deny  this  Effect  to  the  Contract. 
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Section 

1854.  Views  on  this  Question  of  the  Sapreme  Court  of  the  United  States. 

1855.  Reasons  given  for  the  Opposing  Views  In  Case  of  Loss  by  Fire. 

1856.  What  excepted  Perils  are  within  the  Rule. 

1857.  Defense  of  Loss  by  Perils  of  Navigation. 

1858.  Defense  of  Loss  by  Fire. 

1859.  Effect  of  Stipulations  as  to  Value. 

1860.  What  Presumption  in  Case  of  Loss  or.  Injury  by  Connecting  Carriers t 

(a.)  The  En^i^lish  Rule. 

1861.  (6.)  The  American  Rule. 

1862.  Assent  of  Shipper  to  Conditions  in  Receipt. 

1863.  Burden  on  Carrier  to  bring  Notice  Home  to  Shipper. 

1864.  Where  there  is  a  Special  Exemption  and  then  a  Deviation. 

1865.  Strength  of  the  Evidence  to  Excuse. 

1866.  Effect  of  Recital  in  Bill  of  Lading  that  Goods  were  received  in  Good 

Condition. 

1867.  Burden  to  show  Compliance  witli  Engagement  to  Present  Claim  with- 

in a  Limited  Time. 


§  1830.  An  Apologry.  — The  writer  may  offer,  as  an  apology 
for  troubling  the  profession  with  a  discussion  of  this  question, 
that  in  his  researches  he  has  discovered  no  subject  in  respect  of 
which  the  decisions  are  in  a  greater  state  of  confusion.  Decis- 
ions in  the  same  State  upon  this  question  contradict  each  other 
in  such  a  manner,  that  the  same  court  occupies  the  spectacle  of 
swinging  back  and  forth  like  the  oscillations  of  a  pendulum.^ 
The  same  cases  even  contradict  themselves.  As  great  a  writer  as 
Dr.  Greenleaf  stated  one  doctrine  in  one  section  of  his  work  on 
evidence,  and  the  contrary  doctrine  in  the  very  next  section. 
Thus-,  after  stating  the  effect  of  a  notice  brought  home  to  the 
shipper  limiting  the  common-law  liability  of  the  carrier,  he  says: 
•'  But  in  all  such  cases  of  notice,  the  burden  of  proof  of  negli- 


1  Compare  with  each  other  the  fol- 
lowing cases  in  New  Yorlc:  Read 
r.  Spaulding,  80  N.  Y.  630,  645, 
Michaels  v.  New  York  &c.  R.  Co.,  30 
N.  Y.  664,  578,  and  Collins  v.  Bennett, 
46  N.  Y.  490,  with  Lamb  v.  Camden  &c. 
R.  Co.,  46  N.  Y.  271,  and  Whitworth 
V.  Erie  R.  Co.,  87  N.  Y.  413.  In  Pcnn- 
8ylvania:  Hays  v,  Kennedy,  41  Pa.  St. 
378,  884,  with   Faruham  v.    Camden 


&c.  R.  Co.,  55  Pa.  St.  53.  And  raal^o 
what  sense  you  can  out  of  the  follow- 
ing jumble  in  Missouri:  Ketchum  o. 
Express  Co.,  52  Mo.  390;  Wolf  ». 
American  Exp.  Co.,  43  Mo.  421 ;  Read 
P.  Railway  Co.,  60  Mo.  199;  Davis  ». 
Wabash  &C.R.  Co  ,  89  Mo.  349,352; 
Levering  r.  Railway  Co.,  42  Mo.  88; 
Drew  V.  Rod  Line  Transit  Co.^  3  Mo. 
App.  495. 
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gence,  malfeasance,  or  misfeasance,  or  of  the  waiver,  is  on  the 
party  who  sent  the  goods."  ^  Towards  the  close  of  the  next 
section  of  his  text  he  says:  "And  if  the  acceptance  of  the  goods 
was  special,  the  burden  of  proof  is  still  on  the  carrier,  to  show, 
not  only  that  the  cause  of  the  loss  was  within  the  terms  of  the 
exception,  but  also  that  there  was  on  his  part -no  negligence  or 
want  of  due  care.*'  ^  Confusion  has  been  added  to  this  subject  by 
the  fact  that  some  courts  have  quoted  and  relied  upon  the  state- 
ment of  the  law  made  by  Dr.  Greenleaf  in  section  218,  while 
other  courts  have  quoted  and  relied  upon  the  same  doctrine  made 
by  him  in  section  219. 

m 

§  1831.  Distinctions  conceniingr   the  Burden  of   Proof.  -- 

Much  of  the  confusion  among  the  adjudications  upon  the  subject 
which  it  is  proposed  to  consider,  grows  out  of  loose  and  unsci- 
entific conceptions  concerning  what  is  called  the  burden  of  proof^ 
Many  judges  seem  to  use  the  term  as  a  sort  of  jargon,  without 
any  definite  conception  of  its  real  meaning.  Those  who  have 
some  definite  conception  of  its  meaning  are  unfortunately  divided 
in  opinion  upon  the  two  following  propositions:  1.  The  first  is 
that  so  long  as  the  evidence  is  directed  to  a  single  issue,  or,  more 
properly  speaking,  to  a  single  proposition  of  fact,  the  burden  of 
proof  never  shifts,  no  matter  how  little  evidence  is  adduced  by 
the  party  sustaining  the  burden,  or  how  much  is  adduced  by  the 
opposing  party  .^     2.  The  other  is  that,  although  the  evidence  may 


1  2  Greenl.  Ev.,  §  218.  To  this 
statement  he  cites  Harris  f .  Packwood, 
S  Taant.  264,  and  Marsh .  v.  Home,  5 
Bam.  &  C.  322,  both  of  which  are 
generally  regarded  as  authority  for 
the  doctrine  of  his  text. 

»  2  Greenl.  Ev.,  §  219.  To  this  he 
cites  Swindler  v.  Hillard,  2  Rich.  L. 
(S.  C.)  286,  —  a  decision  which  Intro- 
duces us  to  a  class  of  American  cases 
which  distinctly  deny  the  doctrine  of 
the  English  cases  cited  in  support  of 
the  preceding  dictum  of  the  learned 
author. 

9  See  the    following   cases,  where 


the  distinction  between  the  shifting 
of  the  burden  of  proof  and  the  shifting 
of  the  weight  of  evidence,  is  stated  and 
illustrated:  Powers  v.  Russell,  13 Pick. 
(Mass.)  ,69,  76  (the  leading  case  on 
this  subject),  opinion  by  Chief  Justice 
Shaw;  Tourtellot  v.  Rosebrook,  11 
Mete.  (Mass.)  460;  Morrison  v,  Clark, 
7  Cush.  (Mass.)  213;  Tarbox  v.  Eastern 
Steamboat  Co.,  50  Me.  345;  Central 
Bridge  Corp.  v,  Butler,  2  Gray  (Mass.), 
130,  132;  Speery  v.  Wilcox,  1  Mete. 
(Mass.)  270;  State  v.  Flye,  26  Me.  312; 
Broomfield  v.  Smith,  1  Mees.  &  W. 
542. 
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be  directed  to  the  same  issue  or  proposition  of  fact,  yet  when 
the  party  who  in  the  beginning  sustains  the  burden  in  respect  of 
such  issue  or  proposition  of  fact,  introduces  such  evidence  as,  if 
believed,  makes  out  what  is  frequently  called  a  prima  facie  csLsey 
that  is,  shows  that  the  proposition  which  he  affirms  is  true, — 
the  burden  of  proof  shifts  upon  the  other  party  to  rebut  or  to 
avoid  the  so-called  prima  facie  case  thus  made.^  This  concep- 
tion of  the  burden  of  proof,  as  it  loosely  floats  in  the  minds  of 
many  judges,  is,  that  the  burden  of  proof  shifts  from  side  to  side, 
in  the  course  of  a  trial,  igi  respect  of  a  single  proposition  of  fact, 
accordingly  as  the  evidence  adduced  by  either  party,  in  support 
of  or  in  opposition  to  the  proposition,  preponderates  over  that 
adduced  by  the  other,  —  more  briefly,  that  the  burden  of  proof 
shifts  with  the  shifting  of  the  weight  of  evidence.  This  concep- 
'  tion  might  possibly  not  be  entirely  inaccurate  and  destitute  of 
practical  value  in  cases  in  equity  or  admiralty,  where  the  judge 
sits  as  the  trier  of  the  fact,  as  well  as  the  exponent  of  the  law. 
In  such  a  case,  he  could  notify  the  defendant  whether  the  plaintiff, 
in  his  opinion,  had  made  out  what  4s  called  a,  prima  facie  ceL^e; 
and,  having  heard  the  defendant's  countervailing  evidence,  he 
could  notify  the  plaintiff  whether,  in  his  opinion,  it  preponder- 
ated over  the  plaintiff  's  evidence,  and  whether  the  plaintiff,  in 
order  to  a  recovery,  must  assume  the  burden  of  rebutting  it. 
But  in  jury  trials,  where,  except  when  it  comes  to  the  question 
of  granting  a  nonsuit  or  directing  a  verdict,  the  judge  has  noth- 
ing to  do  with  the  probative  force  of  the  evidence,  but  it  is  mat- 
ter to  be  dealt  with  exclusively  by  the  jury,  this  conception  of 
the  shifting  of  the  burden  of  proof  is  at  once  destitute  of  prac- 
tical value  and  of  juridical  sense.  But  whether  we  adopt  the 
conception  of  Chief  Justice  Shaw  and  other  New  England  judges, 
that  the  burden  of  proof  never  shifts  with  the  shifting  of  the 
weight  of  evidence,  so  long  as  the  evidence  is  directed  to  the 
same  proposition  of  fact,  or  whether  we  adopt  the  more  preva- 
lent conception  that  it  does  shift  whenever  the  party  having  the 

1  Many  cases,  invoivini;  this  con-     under  discussion,  are  hereafter  consid- 
ception  of  the  nature  of  the  burden  of     ered.    Poat,  §  1850,  et  seq. 
proof  and  applying  it  to  the  subject 
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affirmative  of  the  issue  makes  out  what  is  called  a  prima  facie 
case,  —  our  first  inquiry  must  be.  What  evidence  is  of  sufficient 
probative  value  to  make  out  the  so-called  prima  facie  case  and 
entitle  the  plaintiff  to  recover  unless  it  is  rebutted? 

§  1832.  Proof  of  Delivery  by  the  Bailor  and  Non-Delivery, 
or  Re-Delivery  in  a  Damaged  Condition,  Casts  upon  the  Bailee 
the  Burden  of  Explaining. — The  broadest  proposition  which 
can  be  stated  in  respect  of  the  question  under  discussion  is,  that 
proof  of  delivery  of  the  goods  to  the  bailee  and  of  non-delivery 
by  him^^  or  of  delivery  to  the  bailee  in  good  condition  and  of  re- 


1  Boies  V,  Hartford  &c.  R.  Co.,  87 
-Conn.  272 ;  CasH  v.  Boston  &c.  R.  Co., 
14  Allen  (Mass.),  448  (Bigelow,  C.  J., 
<ll9scnting) ;  Safe  Deposit  Co.  o. 
Pollock,  85  Fa.  St.  891;  Brown  v. 
Waterman,  10  Cush.  (Mass.)  117; 
<jOodi3llow  V.  Meegan,  82  Mo.  280; 
T^IcDanlels  v,  Robinson,  26  Vt.  817, 
339 i  Fairfax  u.  New  York  &c.  R.  Co., 
67  K.  Y.  11  (reversing  ».  c.  5  Jones  & 
Sp.  516);  Steers  v,  Liverpool  &c. 
Steamship  Co.,  7  N.  Y.  51 ;  Bumell  v. 
ITew  York&c.  R.  Co.,  46  N.  Y.  184; 
-CUflin  t.  Moyer,  75  N.  Y.  260;  Wilson 
V.  Southern  Pacific  R.  Co.,  62Cal.  164; 
Beardslee  V.  Richardson,  11  Wend.  (N. 
Y.)  25;  Willardv.  Bridge,  4  Barb.  (N. 
Y.)  861,  367 ;  Lockw^od  «.  BuU,  1  Cow. 
(N.  Y.)  822;  Bush  v.  Miller,  13  Barb. 
fN.  Y.)  *481;  Riley  v.  Home,  6  Ring. 
217,  226;  Magnin  v.  Dinsmore,  56 
N.  Y.  168;  Cumins  v.  Wood,  44  111. 
416,  421;  Lichtenhein  o.  Boston  &c. 
R.  Co.,  11  Cush.  (Mass.)  70;  Stuart  v. 
Bigler,  98  Pa.  St.  80;  Piatt  v.  Hibbard, 
7  Cow.  (N.  Y.)  501 ;  Golden  v.  Romer, 
20  Hun  (N.  Y.),  438;  Pennsylvania  R. 
Co.  V.  Miller,  87  Pa.  St.  895,  398 ;  Run- 
yan  v.  Caldwell,  7  Humph.  (Teun.) 
134;  Southern  Exp.  Co.  v,  Hess,  53 
Ala.  19;  Tarbox  v.  Eastern  Steamboat 
<;o.^  60  Me.   389,    843,     Beckmau  v. 


Shouse,  6  Rawle  (Pa.),  179,  189; 
Hawkes  v.  Smith,  1  Car.  &  M.  72; 
Tucker  v,  Cracklln,  2  Stark.  385;  Day 
V.  Ridley,  16  Vt.  48;  Van  Winkle  r. 
South  Carolina  R.  Co.,  38  Ga.  82;  Lit- 
tle V,  Boston  &c.  Railroad,  66  Me. 
239;  Adams  Exp.  Co.  t;.  Stettaners,  61 
in.  184,  187;  Fairfax  v.  New  York, 
&c.  R.  Co,73N.  Y.  167,  170;  Turn- 
bull  V.  Citizens*  Bank,  16  Fed.  Rep. 
145,  148;  United  States  v.  Pacific  Ex- 
press Co.,  15  Fed.  Rep.  867;  Turney 
».  Wilson,  7  Yerg.  (Teun.)  340;  Cam- 
den &c.  R.  Co.  V.  Baldauf ,  16  Pa.  St. 
67,  77;  Clark  v.  Spence,  10  Watts 
(Pa.)  835;  Verner  v.  Sweitzer,  32  Pa. 
St.  208,  214;  South.  &c.  R.  Co.  t;.  Hen- 
lein,  52  Ala.  606,  612;  Swindler  v.  Hil- 
Hard,  2  Rich.  L.  (S.  C.)  286,  805; 
United  States  Exp.  Co.  v.  Backman,  28 
Oh.  St.  144;  Berry  r.  Cooper,  28  Ga. 
543;  Hill  v.  Sturgeon,  28  Mo.  223; 
Grogan  v,  Adams  Exp.  Co.,  5  Cent. 
Rep.  298;  Davidson  v.  Graham,  2  Oh. 
St.  131,  141;  Whitesides  v.  Russell,  8 
Watts  &  S.  (Pa.)  44,49;  Aldenr.  Pear- 
son, 3  Gray  (Mass.),  342;  Clark  t?. 
Barnwell,  12  How.  (U.S.)  272;  King 
V.  Sliepherd,  3  Story  (U.  S.),  349;  Gray 
V.  Mobile  Trade  Co.,  55  Ala.  387,  899; 
Shaw  r.  Gardner,  12  Gray  (Mass.) ,  488 ; 
Celton  17.    Cleveland  &c.  R.  Co.^  67 
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delivery  of  them  by  him  in  a  broken,  deficient  or  damaged  con- 
dition,^ or  of  a  delivery  of  them  to  him  for  carriage  and  of  hi& 
failure  to  re-deliver  them  according  to  his  undertaking  within  a 
reasonable  time,*  without  more, —  casts  upon  him  the  burden  of 
showing  that  the  loss  happened  notwithstanding  the  exercise  of 
due  care  on  his  part  to  prevent  the  same. 


Pa.  St.  211;  Wertheiraer  v.  Pennsyl- 
vania H.  Co.,  17  Blatchf.  (U.  S.)  421; 
Graham  V.  Davis,  4  Ohio  St.  3C2;  Chi- 
cago &c.  R.  Co.  V.  Moss,  60  Miss.  1003; 
8,  c.  45  Am.  Rep.  428;  Chicago  &c.  R. 
Co.  V.  Abels,  60  Miss.  1017,  1023;  Pat- 
terson r.  Clyde,  67  Pa.  St.  500,  506; 
Little  Roclc  &c.  R.  Co.  v.  Talbot,  89 
Ark.  523,  529;  Hunt ».  Propeller  Cleve- 
land, 6  McLean  (U.  S.),  76;  Brown  v. 
Adams  Exp.  Co.,  15  W.  Va.  812,  818; 
Dunseth  v.  Wade,  3  111.  285,  288; 
Srayrl  v.  Niolon,  2  Bailey  (S.  C),  421; 
Dale  V.  Hall,  1  Wils.  281;  Mitcliell  v. 
United  States  Exp.  Co.,  46  la.  214; 
Hays  r.  Kennedy,  41  Pa.  St.  378,  384; 
Humphreys  ».  Reed,6  Whart.  (Pa.)  435, 
444;  Kirk  v.  Folsom,  23  La.  Ann.  584; 
Price  V.  Ship  Uriel,  10  La.  Ann.  413; 
First  Nat.  Bank  v.  Graham,  85  Pa.  St. 
91;  Hussey  v.  Saragossa,  3  Woods 
(U.  S.),  880;  Choatet?.  Crowninshield, 
3  Cliff.  (U.  S.)  184;  Rich  v.  Lambert, 
12  How.  (U.  S)  347;  Propeller  Niagara 
V,  Cordes,  21  How.  (U.  S.)  26;  Chou- 
teaux  V,  Leecli,  18  Pa.  St.  224;  Hooper 
V.  Rathbone,  Taney  (U.  S.),  519;  Bell 
V.  Reed,  4  Binn.  (Pa.)  127,  135;  The 
Mohler,  21  WaU.  (U.  S.)  230;  The 
Ocean  Wave,  3  Biss.  (U.  S.)  817; 
Levering  v.  Union  &c.  Co.,  42  Mo.  88, 
95;  Ang.  Carr.,  §  202;  Story  Bailm., 
§529;  2  Kent  Com.  587.  Contra, 
Lamb  r.  Camden  &c.  R.  Co.,  46  N.  Y. 
271  (two  of  the  five  judges  dissent- 
ing). 

1  Collins  t?.  Bennett,  46  N.  Y.  490; 
Logan  V.  Mathews,  6  Pa.  St.  417; 
Fuukhouser  v.    Wagner,   62   111.   59c 


Bennett  r.  O'Brien,  87  HI.  250;  Merrl- 
man  v.  Brig  May  Qneen,  1  Newb. 
(U.  S)  464,  474;  Montgomery  &c.  R. 
Co.  V.  Moore,  51  Ala.  396;  Hall  v. 
Cheney,  36  N.  H.  26,  80;  American  Exp. 
Co.  «.  Sands j  65  Pa.  St.  140';  Hastings 
V.  Pepper  11  Pick.  (Mass.)  41,  44; 
Steele  v,  Townsend,  37  Ala.  241,  253; 
Shriver  v.  Sioux  City  &c.  R.  Co  ,  24 
Minn.  506;  Tardos  ».  Ship  Toulon,  14 
La.  Ann.  429;  Rochereaut?,  Bark  Hausa, 
14  La.  Ann.  431 ;  Hussey  v.  Saragossa, 
3  Woods  (U.  S.),  380;  Murphy  v.  Sta- 
ton,  3  Munf.  (Va.)  239;  Tarbox  v. 
Eastern  Steamboat  Co.,  50  Me.  339, 
343;  Davis  r.  Wabash  &c.  R.  Co.,  89 
Mo.  340;  8,  c.  1  S.  W.  Rep.  327 ;  Buddy 
V,  Wabash  &c.  R.  Co.,  20  Mo.  App. 
206;  Baker  v.  Briuson,  9  Rich.  L. 
(S.  C.)  201 ;  Union  Exp.  Co.  v.  Graham, 
26  Oh.  St.  595;  Singleton  v.  Hilliard, 
1  Strobh.  L.  (S.  C.)  208,  218;  Farn- 
ham  V,  Camden  &c.  R.  Co.,  55  Pa. 
St.  53;  Clark  «.  Barnwell,  12  How. 
(U.  S.)  272;  Spyemr.  The  Mary  Belle 
Roberts,  2  Sawy.  (U.S.)  1;  Hunt  v. 
The  Cleveland,  6  McLean  (U.*S.),  76^ 
79;  Roberts  v.  Riley,  15  La.  Ann.  108; 
Tumey  v,  Wilson,  7  Yerg.  (Tenn.) 
340,  343;  Ewart  v.  Street,  2  Bailey 
(S.  C),  157,  161;  Schooner  Emma 
Johnson,  1  Spragne  (U.  S.),  527; 
Bearse  v.  Ropes,  1  Spragne  (U.  S.), 
331 ;  Letchford  v.  Golden  Eagle,  17  La. 
Ann.  9. 

«  Nettles  V.  South  Carolina  R.  Co., 
7  Rich.  L.  (S.  C.)  190;  Mann  r.  Blrch- 
ard,  40  Vt.  326,  338. 
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§  1833.  Reason  of  the  Rule.  — The  reason  of  the  rule  has 
been  restated  and  dilated  upon  in  many  judicial  opinions.  It  is 
briefly  this:  that,  the  bailee  being  in  possession  of  the  goods,  the 
circumstances  under  which  they  were  lost  or  damaged  are  pecu- 
liarly within  his  knowledge  or  the  knowledge  of  his  servants, 
and  not  within  the  knowledge  of  the  bailor;  or  at  least,  more 
probably  within  the  knowledge  of  the  bailee  and  his  servants 
than  wnthin  that  of  the  bailor;  or,  if  not  within  his  knowledge^ 
or  that  of  his  servants,  his  or  their  want  of  knowledge  is  blame- 
worthy, because,  from  the  nature  of  his  undertaking,  he  has  as- 
sumed the  duty  of  care  and  supervision,  the  performance  of 
which  would  enable  him  to  know  the  circumstances  attending  any 
accidental  or  inevitable  loss  or  damage;  — upon  either  of  which 
views  he  ought  to  be  required  to  disclose  to  the  bailoi*  the  cir- 
cumstances attending  the  loss  or  damage,  and  to  establish  them 
in  a  court  of  justice;  because  (1)  good  faith  demands  that  he 
make  such  a  disclosure;  and  (2)  because  the  law,  on  grounds  of 
sound  policy  and  necessity,  ordinarily  requires  that  party  to  pro- 
duce evidence  who,  from  his  situation  and  the  nature  of  the  case, 
can  more  easily  produce  it  than  the  other  can. 

In  a  case  very  much  cited,  which  was  held  over  for  considera- 
tion during  the  Long  Vacation,  and  which  must  therefore  be  re- 
garded as  a  well-considered  case,  the  reason  for  the  rule-,  as 
applicable  to  the  case  of  a  common  carrievy  was  thus  stated  by 
Best,  C.  J. :  **  When  goods  are  delivered  to  a  carrier,  they  are 
usually  no  longer  under  the  eye  of  the  owner ;  he  seldom  fol- 
lows or  sends  any  servant  with  them  to  the  place  of  their  destina- 
tion. If  they  should  be  lost  or  injured  by  the  grossest  negligence 
of  the  carrier  or  his  servants,  or  stolen  by  them,  or  by  thieves  in 
collusion  with  them,  the  owner  would  be  unable  to  prove  either 
of  these  causes  of  loss  ;  his  witnesses  must  be  the  carrier's  serv- 
ants, and  they,  knowing  that  they  could  not  be  contradicted, 
would  excuse  their  masters  and  themselves.*'  ^ 

>  Riley  v.  Home,  6  Bing.  217,  220.  that  **a  loss,  the  cause  of  which  is 

In  this  case  the  court  laid  down  the  not  shown,  is  sufl9clent  evidence  of 

rule,  as  applicable  to  a  case  where  the  simple  negligence,  although  not  of  gross 

plaintiff  alleges  a  loss  by  negligence,  negligence. ^^ 
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A  similar  reason  was  given  by  Lawrence,  J.,  speaking  for  the 
cpurt,  with  reference  to  the  liability  of  o,  warehouseman  to  whom 
goods  had  been  intrusted  for  storage,  some  of  which  had  been 
returned  in  a  broken  condition  and  others  not  returned  at  all: 
**  In  cases  of  this  sort  it  would  be  very  difficult  for  the  plaintiff 
to  show  in  what  way  the  injury  or  loss  had  occurred,  or  that  they 
had  occurred  by  the  actual  negligence  of  the  defendants,  or  their 
employes.  The  plaintiff  would  not  know  what  persons  had  been 
engaged  in  the  defendant's  warehouse,  nor  where  to  find  the  tes- 
timony necessary  to  support  his  action.  On  the  other  hand,  the 
defendants  would  know,  or  ought  to  know,  what  persons  had  had 
access  to  the  goods,  and  could  easily  show  that  proper  care  had 
been  exercised  in  regard  to  them,  if  such  was  the  fact.  For  this 
reason  we  hold  it  the  more  reasonable  rule,  when  the  bailor  has 
shown  he  stored  the  goods  in  good  condition,  and  they  were 
returned  to  him  in  a  damaged  state,  or  not  returned  at  all,  that 
the  law  will  presume  negligence  on  the  part  of  the  bailee  and 
impose  on  him  the  burden  of  showing  he  has  exercised  such  care 
as  was  required  by  the  nature  of  the  bailment."  ^ 

**  All  persons,"  said  Coulter,  J.,  speaking  with  reference  to  a 
case  of  hiring y  **  who  stand  in  fiduciary  relations  to  others,  are 
bound  by  the  observance  of  good  faith  and  candor.  The  bailor 
commits  his  property  to  the  bailee,  for  reward,  in  the  case  of 
hiring,  it  is  true;  but  upon  the  implied  undertaking  that  he  will 
observe  due  care  in  its  use.  The  property  is  in  the  possession 
and  under  the  oversight  of  the  bailee,  whilst  the  bailor  is  at  a 
distance.  Under  these  circumstances,  good  faith  requires  that, 
if  the  property  is  returned  in  a  damaged  condition,  some  account 
should  be  given  of  the  time,  place  and  manner  of  the  occurrence 
of  the  injury,  so  that  the  bailor  may  be  enabled  to  test  the  accu- 
racy of  the  bailee's  report,  by  suitable  inquiries  in  the  neighbor- 
hood and  locality  of  the  injury.  If  the  bailee  returns  the  buggy 
(which  was  the  property  hired  in  this  case),  and  merely  says, 
<  Here  is  your  properly  broken  to  pieces,'  what  would  be  the  legal 
and  just  presfiumption  ?     If  stolen  property  is  found  in  the  posses- 

1  Cummius  v.  Wood,  44  111.  41C,  421 ;  rcaffirralug  Bennett  r.  O'Brien,  37  111.  260. 
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sion  of  an  individual,  and  he  will  give  no  manner  of  account  as 
to  the  means  by  which  he  became  possessed  of  it,  the  presumption 
is  that  he  stole  it  himself.  This  is  a  much  harsher  presumption 
than  the  one  indicated  by  the  court  in  this  case.  The  bearing 
of  the  law  is  always  against  him  who  remains  silent  when  justice 
and  •honesty  require  him  to  speak.  It  has  been  ruled  that  neg- 
ligence is  not  to  be  inferred  unless  the  state  of  facts  cannot  oth- 
erwise be  explained;  but  how  can  they  be  explained,  if  he  in 
whose  knowledjge  they  rest  will  not  disclose  them?  And  does 
not  the  refusal  to  disclose  them  justify  the  inference  of  negli- 
gence." ^ 

The  rule  was  thus  aptly  stated  by  Peckham,  J.,  in  a  case  in 
New  York,  where  the  owner  of  a  horse  hired  it  to  another,  re- 
ceived it  back  foundered,  and  brought  an  action  against  the 
bailee  for  its  conversion:  *'  Here,  it  will  be  observed,  this  horse 
was  in  the  exclusive  possession  of  the  defendant.  He  had  charge 
and  care  of  him  for  hire.  During  that  charge  he  is  injured  in  a 
way  that  ordinarily  does  not  occur  without  negligence ;  usually 
Dot  without  the  horse  has  been  used  and  then  neglected.  This 
may  be  safely  said  on  the  evidence  and  upon  human  experience. 
In  such  case  the  burden  rests  with  the  custodian,  to  show  how 
the  injury  occurred,  and  that  he  was  not  guilty  of  the  negligence 
that  caused  it.  This  rests  upon  the  defendant  for  two  reasons. 
First,  because  the  facts  are  within  the  defendant's  peculiar 
knowledge,  and  he  should, therefore,  prove  them.  Second,  such 
an  injury  does  not  usually  occur  without  negligence  on  the  i^art 
of  the  custodian  of  the  animal."  ^ 

§  1834.  A  Middle  Bnle  adopted  by  the  English  Judgres.  — 

The  decision  last  cited  in  the  preceding  section  leads  me  to  the 
statement  of  the  principle  now  acted  upon  by  the  English  judges, 
which  principle,  the  reader  must  already  have  perceived,  is  very 
sparingly  admitted,  and  often  denied,  in  American  jurisdictions. 
This  principle  has  been  often  quoted,  in  the  language  of  Erie, 

*  Logan  V,  Mathews,  6  Pa.  St.  417,  ^  CoUins  ».  Bennett,  46  N.  Y.  490, 

419.  494. 
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C.  J.,  in  delivering  the  opinion  of  the  Court  of  Exchequer 
Chamber,  in  an  action  for  damages  for  a  personal  injury  grounded 
upon  an  allegation  of  negligence:  **  There  must  be  reasonable 
evidence  of  neglitjence.  But  where  the  thinor  ig  shown  to  be 
under  the  management  of  the  defendant  or  his  servants,  and  the 
accident  is  such  as,  in  the  ordinary  course  of  things,  doeif  not 
happen  if  those  who  have  the  management  used  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from  want  of  care."  ^  In 
view  of  this  principle,  the  English  judges  have  concluded  that 
the  question  whether  the  mere  fact  that  the  goods  were  damaged 
in  transit  will  be  evidence  of  negligence  to  charge  a  carrier, 
whose  liability  is  limited  by  contract,  unless  he  explains  the 
damage  in  a  manner  consistent  wilh  the  exercise  of  reasonable 
care  on  his  part,  will  depend  upon  the  nature  of  the  damage  in 
reference  to  the  circumstances  of  the  case.  Those  judges  seem 
to  agree  that  it  is  npt  sufficient,  as  a  general  rule,  to  charge  the 
carrier,  for  the  plaintiff  merely  to  prove  damage.^  In  such  a 
case  Willes,  J.,  explained  his  view  by  the  following  illustration: 
*'  If  a  shipment  of  sugar  took  place  under  a  bill  of  lading,  such 
as  the  present  one  [exempting  the  carrier  from  liability  for 
*  breakage,  leakage  or  damage '  ] ,  and  it  was  proved  that  the  sugar 
wjis  sound  when  put  on  board,  and  had  become  converted  into 
syrup  before  the  end  of  the  voyage,  —  if  that  was  put  as  an 
abstract  case,  I  think  the  ship  owner  would  not  be  liable,  because 
there  may  have  been  storms  which  occasioned  the  injury,  without 
any  want  of  care  on  the  part  of  the  captain  or  crew ;  the  injury 
alone,  therefore,  would  be  no  evidence  of  negligence  on  their 
part.  But  if  it  was  proved  that  the  sugar  was  damaged  by  fresh 
water,  then  there  would  be  a  strong  probability  that  the  hatches 
had  been  negligently  left  open,  and  the  rain  had  so  come  in  and 
done  the  injury;  and,  though  it  would  be  possible  that  some  one 
had  willfully  poured  fresh  water  down  into  the  hold,  this  would 
bo  so  improbable  that  a  jury  would  be  justified  in  finding  that 

*  Scott  V.  London  &c.  Docks  Co.,  *  Bovill,  C.  J.,  in  Czech  r.  General 

S  Hurl.  &  Colt.  596.  GOl.  Steam  Nav.  Co.,  L.  R.  3  C.  P.  14, 18. 
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the  injury  had  been  occasioned  by  negligence  in  the  management 
of  the  ship."  ^  The  English  view  is  also  well  illustrated  by  what 
was  decided  and  said  by  the  judges  in  a  case  where  goods  were 
shipped  on  board  a  steamer,  under  a  bill  of  lading  which  con- 
tained an  exemption  from  liability  for  **  breakage,  leakage,  or 
damage,"  and  were  found,  at  the  end  of  the  voyage,  to  be  injured 
by  oil.  It  was  proved  that  there  was  no  oil  in  the  cargo,  but 
that  there  were  two  donkey  engines  on  deck,  near  the  place 
-where  the  goods  were  stored,  in  lubricating  which,  oil  was  used; 
but  there  was  no  direct  evidence  to  show  the  manner  in  which  the 
injury  occurred.  It  was  held  that  these  facts  constituted  evi- 
dence of  negligence  to  go  to  the  jury.  Boville,  C.  J.,  said: 
**The  evidence,  in  every  case,  must  vary  according  to  its  pecu- 
liar circumstances;  but  if  the  goods  are  damaged,  and  no  rea- 
sonable explanation  of  the  damage  can  be  given  except  the 
negligence  of  the  defendants,  the  jury  are  justified  in  finding 
that  such  negligence  is  proved."  Byjes,  J.,  also  said:  **It 
might  not  have  been  sufiicient  to  prove  that  the  injury  occurred 
on  board  the  vessel ;  but  it  was  shown  that  the  goods  were  injured 
by  oil,  and  that  they  were  in  close  proximity  to  engines,  in  lubri- 
cating which,  oil  must  have  been  used,  and  that  no  other  oil  was 
near  them.  It  was  also  shown  that  there  was  no  defect  in  the 
engines,  and  no  accident  on  the  voyage.  If  all  this  did  not 
amount  to  conclusive  evidence,  it  certainly  was  strong  prima 
Jade  evidence,  that  the  injury  occurred  through  the  negligence 
of  the  defendants."^ 

§  1835.  AmerieanDecisionsApprovingr  the  English  Bole. — 

The  principle  aflirmed  by  Erie,  C.  J.,  in  the  language  above 
quoted,  was  quoted  with  approval  by  Mr.  Justice  Field,  in  giving 
the  opinion  of  the  Supreme  Court  of  the  United  States  upon  the 
question  of  what  is  sufiicient  evidence  of  negligence  to  charge  a 
carrier,  and  the  learned  justice  added  the  following  observation: 
**  A  presumption  of  negligence  from  the  simple  occurrence  of  an 


>  Czech  o.  General  Steam  Nav.  Co., 
X.  R.  3  C.  P.  14, 19. 


'  Czech  t?.  General  Steam  Na^<  Co., 
L.  R.  8  C.  P.  14,  18,  20. 


1328  PROVINCE  OF  COURT  AND  JURY.     [2  Thomp,  Tr.y 

•  accident  seldom  arises,  except  where  the  accident  proceeds  from 
an  act  of  such  a  character  that,  when  due  care  is  taken  in  its  per- 
formance, no  injury  ordinarily  ensues  from  it  in  similar  cases,  or 
where  it  is  caused  by  the  mismanagement  or  misconstruction  of 
a  thing  over  which  the  defendant  has  immediate  control,  and  for 
the  management  or  construction  of  which  he  is  responsible."^ 
A  case  in  the  Supreme  Court  of  New  York  proceeded  upon  a 
similar  conception  of  the  law.  The  plaintiff  brought  an  action 
on  the  case  against  one  who  had  hired  his  horse,  for  negligently 
taking  care  of  the  horse,  so  that  it  became  of  no  value.  It  was 
ruled  that  the  burden  of  proof  lay  upon  the  plaintiff;  that  it  was 
not  enough  for  him  to  show  that  the  horse  became  disabled,  but 
that  it  was  incumbent  upon  him  to  show  that  it  became  disabled 
by  the  fault  of  the  defendant.^  While  it  may  be  doubted  whether 
the  rule  thus  stated  is  the  law  in  New  York  at  the  present  time,  — 
it  should  be  stated  that  an  early  English  nisi  prius  case  supports 
the  same  view.     The  action  was  assumpsit  for  not  taking  care  of 

•  a  horse  hired  by  the  defendant  of  the  plaintiff.  The  plaintiff 
proved  the  hiring  of  the  horse ;  that  it  was  returned  to  him  with 
its  knees  broken  in  consequence  of  a  fall  whilst  used  by  the  de- 
fendant; and  that  it  had,  before  that  time,  beeq  let  out  to  hire» 
and  had  never  fallen  down.  It  was  said  by  Le  Blanc,  J. :  *'  The 
plaintiff  must  give  9ome  evidence  of  negllgenee,  and  as  be  had 
given  none  in  this  case,  the  plaintiff  must  be  nonsuited."*  The 
same  view  was  taken  by  the  Supreme  Court  of  Michigan,  in  a  ca^e 
where  the  circumstances  of  the  injury  were  furnished  by  the  evi- 
dence adduced  to  prove  the  bailment.  A  man  loaned  Kjlag  to 
his  employer,  helped  him  hoist  it,  left  it  flying,  and  then  went 
away.  It  was  afterwards  damaged  by  a  hailstorm.  It  was  held 
that  the  employer  was  not  liable  for  the  damage,  without  proof 
that  he  had  failed  to  take  due  care  of  it.^  If  the  flag  had  been 
redelivered  in  an  injured  condition,  and  there  had  been  no  evi- 

^  Transportation  Co.  v.  Downer,  11  «  Cooper  r.  Barton,  8  Camp.  5,  note. 

Wan.  (U.  S.)  129,  184.  *  Beller  v,  Schultz,  44  Mich.  629;  «. 

«  Harrlueton  r.  Snyder,  3  Barb.  (N.      c.  38  Am.  Rep.  280. 
Y.)  380;  citing  Newton  r.  Pope,  1  Cow. 
(N.  Y.)  169. 
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dence  as  to  how  it  had  become  injured,  it  is  conceived  by  the 
writer  that  the  case  might  have  been  different.  The  same  view 
has  been  taken  in  two  American  courts  in  respect  of  the  liability 
of  a  Hvery^table  keeper  for  an  injury  to  a  horse  committed  to  his 
care.  Such  a  bailee,  it  need  scarcely  be  said,  is  not  an  insurer, 
but  is  liable  only  for  the  failure  to  use  ordinary  care ;  but  these 
courts  have  gone  further  and  have  held  that,  in  such  a  case,  the 
burden  of  proving  the  absence  of  this  ordinary  care,  and  the 
presence  of  that  negligence  which  makes  the  bailee  liable,  is  or- 
dinarily upon  the  bailor.^ 

§  1836.  As  to  Non-delivery :  Demand  and  Refusal  a  Con- 
version. —  It  is  merely  another  way  of  stating  the  proposition 
embodied  in  a  preceding  section,  to  say  that,  as  a  general  rule, 
a  demand  by  the  bailor  or  owner,  upon  the  bailee,  for  the  rede- 
livery of  the  thing  bailed,  after  the  arrival  of  the  time  when,  by 
the  terms  of  the  bailment,  the  latter  is  required  to  redeliver 
it,  and  a  refusal  by  the  bailee  to  redeliver  it,  is,  without 
more,  evidence  of  a  tortious  conversion  of  it,  unless  the 
circumstances  of  the  case  in  themselves  negative  such  a  con- 
clusion.^ Mr.  Justice  Story  states  this  to  be  the  rule  of  the  civil 
law  in  the  case  of  a  pledge  or  paton^  and  he  conceives  it  to  be 
also  the  rule  of  the  common  law,  but  with  this  qualification,  — ; 

1  Carrier  v.  Dorrance,  19  S.  C.  30;  decision  on  its  facts  is  unquestionably 
I>eoni8  17.  Huyck,  48  Micli.  620 ^  «.  c.  riglit,  since  a  reasonable  inference  of 
42  Am.  Kep.  479.  In  tlie  Michigan  negligence  could  not  be  predicated  up- 
case  ttie  plaintiff  liimself  tied  tlie  horae  on  ttie  fact  that  ttie  piaintiff^s  horse  got 
in  the  stall,  and  it  got  loose  and  was  loose  after  being  tied  by  himself,  un- 
injured through  eating  from  a  bag  of  less  it  should  be  held  negligence  to 
com  on  the  bam  floor;  and  a  judg-  leave  a  bag  of  com  in  a  stable  in  such 
meut  for  the  plaintiff  was  reversed  a  place  that  a  horse,  getting  loose, 
because  the  court  refused  to  give  could  eat  from  it,  —  which,  upon  or- 
a  scries  of  instructions  to  the  effect  dinary  experience,  could  hardly  be 
that  the   plaintiff   must  show   ncg-  affirmed. 

ligence  on    tlie  part  of  the  defend-  *  Philpottt?.  Kelley,3  Ad.  &E1.  106; 

ant  and  a  freedom  from  negligence  on  Cranch  v.  White,  1  Bing   (New  Cas.) 

his  own  part,  and  that'*  the  negligence  414;  Ang.  Carr.,  §  38:  Story  Bailm.,  § 

of  the  defendant  must  be  made  out  and  339;    Vaughan  v.   Webster,   6    Harr. 

established  by  proof,  and  not  left  to  be  (Del  )  250;  Lockwood  v.  Bull,  1  Cow. 

inferred  from   circumstances.''    The  (N.  Y.)322;  ante,  §  1832. 
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that  ^*  if  a  suit  should  be  brought  against  the  pawnee  for  a  neg- 
ligent loss  of  the  pawn,  there  it  would  be  incumbent  on  the 
plaintiff  to  support  the  allegations  of  his  declaration  by  the 
proper  proofs,  and  the  onuaprobandi^  in  respect  to  negligence, 
would  be  thrown  on  him."  ^ 

§  1837.  Delivery  to  the  Wrong  Person  a  ConverBion.  — De- 
livery of  the  property  by  the  bailee  to  a  person  not  entitled 
thereto,  is  in  law  a  conversion  of  the  property,  and  renders  the 
bailee  liable,  irrespective  of  the  question  of  negligence  or  bad 
faith  in  making  such  delivery.^  This  is  especially  true  in  respect 
of  carriers.  **  No  obligation  of  the  carrier,"  says  Peckham,  J., 
**  is  more  rigorously  enforced  than  that  which  requires  delivery 
to  the  proper  person;  and  the  law  will  allow,  in  fact,  of  no  ex- 
cuse for  a  wrong  delivery,  except  the  fault  of  the  shipper  him- 
self; and  when  there  is  any  doubt,  and  it  can  bo  determined  by 
documentary  evidence,  its  production  should  be  required."  ® 

§  1838.  Some  Evidence  of  Non-delivery  Necessary  to  Shift 
Burden  of  Proof.  —  It  is  a  general,  though  not  an  universal 


1  Story  BaUm.,  §  339.  This  is 
probably  tlie  meaning  of  the  decision 
in  an  old  nisi  prius  case  before  Trevor, 
C.  J.,  m  the  third  year  of  Ann,  wherein 
it  was  ruled  that  **  trover  lies  not 
against  a  carrier  for  negligence,  as  for 
losing  a  box,  but  it  does  for  an  actual 
wrong,  as  if  he  break  it  fo  take  out 
goods  or  sell  it.  And  therefore  denial 
is  no  evidence  of  a  conversion,  if  the 
thing  appears  to  have  been  really  lost 
by  negligence;  but  if  that  does  not 
appear,  or  if  the  carrier  had  it  in  cus- 
tody when  he  denied  to  deliver  it,  it  is 
good  evidence  of  a  conversion.'* 
Anon.,  2  Salk.  655.  In  another  old 
case  it  was  ruled  that  trover  would 
not  lie  against  a  wharfinger  from 
whose  possession  goods  had  been 
stolen  or  lost.  Ross  v.  Johnson,  5 
BuiT.  2825.    Though  it  was  held  that 


it  would  lie  against  the  captain  of  a 
ship  for  delivering  goods,  against  an 
express  direction,  to  a  wharfinger,  on 
account  of  a  claim  for  wharfage  which 
was  not  made  out.  Syeds  v.  Hay,  4  T. 
R.  260.  For  a  precedent  of  an  m- 
struction  submitting  the  case  to  the 
jury  on  the  theory  of  conversion, 
where  the  plaintiff's  trunk  was  lost  in 
the  hands  of  an  omnibus  line,  see 
Vemer  r.  Sweitzer,  32  Pa.  St.  208, 
209. 

«  Willard  v.  Bridge,  4  Barb.  (N. 
Y.)  361,  367;  Hawkins  «.  Hoffman,  6 
Hill  (N.  Y.),  588;  Lubbock  v,  Inglis,  1 
Stark.  R.  104;  Clark  r.  Spence,  10 
Watts  (Pa.),  335,  337,  per  Rogere,  J. 

•  Furraant?.  Union  Pacific  R.  Co.  106 
N.  Y.  57t),  585,  «.  c  9  Cent.  Rep.  285; 
citing  Hutch.  Carr.,  §  130;  Ang.Garr., 
§  324. 
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rule,  that,  where  the  law  presumes  the  affirmative  of  aay  matter 
in  issue,  it  is  incumbent  on  the  party  who  avers  the  contrary  in 
his  pleading,  to'prove  it,  although  this  may  require  him  to  prove 
H  negative.  Thus,  where  any  act  is  required  to  be  done  by  a 
person,  the  omission  of  which  would  make  him  guilty  of  a  crim- 
inal neglect  of  duty,  the  law,  it  has  been  held,  presumes  the  af- 
firmative, and  throws  the  burden  of  proving  the  nqgative  upon 
the  party  who  insists  upon  it.  Therefore,  where  the  plaintiff 
declared  that  the  defendants,  who  had  chartered  his  ship,  put  on 
board  a  dangerous  commodity,  by  which  a  loss  happened,  with- 
out due  notice  to  the  captain,  or  to  any  other  person  employed 
in  the  navigation,  it  lay  upon  him- to  prove  such  negative  aver- 
ment.^ So,  in  a  suit  for  tithes  in  a  spiritual  court,  the  defend- 
ant pleaded  that  the  plaintiff  had  ilDt  read  the  Thirty-Nine 
Articles,  and  the  court  put  the  defendant  to  prove  it,  though  a 
negative;  whereupon  he  moved  the  King's  Bench  for  a  prohibi- 
tion, which  was  denied,  on  the  ground  that  in  such  a  case  the  law 
will  presume  that  a  parson  has  read  the  Articles;  for  otherwise 
he  would  lose  his  benefice.  ''And  when  the  law  presumes  the 
affirmative,  then  the  negative  is  to  be  proved."  ^  So,  upon  an 
information  against  Lord  Halifax  for  refusing  to  deliver  up  the 
rolls  of  the  auditor  of  the  Court  of  Exchequer,  that  court  put 
upon  the  plaintiff  the  burden  of  proving  a  negative,  namely,  that 
Lord  Halifax  did  not  deliver  them;  for  *'  a  person  shall  be  pre- 
sumed duly  to  execute  his  office  until  the  contrary  appear."  ^ 
Applying  this  principle  to  the  subject  under  consideration,  we 
find  that  the  following  statement,  from  the  text  of  Greenleaf , 
has  been  often  quoted  with  approval:  **  If  the  loss  or  non-deliv- 
ery of  the  goods  is  alleged,  the  plaintiff  must  give  some  evidence 
in  support  of  the  allegation,  notwithstanding  its  negative  char- 
acter." *     The  same  principle  is  thus  expressed  by  the  late  Mr. 

1  WiUiamsv.  East  India  Co.,  3  East,  principle,  see  Bex  v.  Coombs,  Comb. 

192.  67. 

»  Monke  v,  Bntler,    1    Rolle    Rep.  *  ?.  Greenl.  Ev.,   §  213.     The  same 

S3.  language  is  found  in  Augell  on  Car- 

'  Halifax's  Case,  Bull.  N.  P.  7th  riers,  §  470,  and  is  approved  in  Wood- 
ed. 298.  For  another  ancient  case,  de-  bury  v.  Friult,  14  111.  279,  and  in  South 
cided  upon   substantially   the    same  &c.  R.  Co.  v.  Wood,  71  Ala.  2k5;  a.  c. 
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Hutchinson:  *'  Although  the  claim  of  the  plaintiff,  in  an  action 
for  the  loss  of  the  goods,  may  rest  upon  negligence  or  non-fea- 
sance, and  not  upon  a  positive  misfeasance,  and  would  therefore 
seem  to  require  proof  of  a  negative  character,  the  burden  of 
showing  the  loss  is  unquestionably  upon  him,  and  he  must  give 
some  proof  of  the  allegation  of  the  loss,  notwithstanding  its  neg- 
ative character ;  and  if  it  be  out  of  his  power  to  show  positively 
the  loss  of  the  goods,  he  must,  at  least,  prove  such  circumstances 
as  would  create  the  inference  against  the  defendant  that  they  had 
been  lost;  as,  for  instance,  that  they  had  been  bailed  to  the  car- 
rier a  sufficient  length  of  time  to  be  transported  to  their  destina- 
tion, and  had  not  been  there  received  or  delivered  to  the  person 
entitled  to  them,  to  whom  they  were  consigned."  As  thus  stated, 
the  law  casts  on  the  plaintiff  the  duty  of  proving  non-delivery.^ 

§  1839.  Strengrth  of  Such  Evidence.  —  But  it  is  said  that  slight 
evidence  of  nondelivery  will  be  sufficient.*  It  has  been  held 
not  necessary  that  the  plaintiff  should  prove  the  fact  by  a  pre-- 
ponderance  of  evidence.^  Accordingly,  the  mere  belief  of  a  wit- 
ness, who  was  in  a  position  to  know  the  fact  of  delivery  if  it  had 
taken  place,  that  it  had  not  taken  place,  has  been  held  sufficient 
to  shift  the  burden  of  proof.  Thus:  In  assumpsit  for  negligence 
against  carriers  in  losing  a  parcel,  delivery  to  the  carrier  wa& 
shown,  and,  then,  to  show  that  it  was  never  redelivered,  the 
plaintiff  's  shopman  was  called,  who  gave  evidence  to  the  effect 


46  Am.  Rep.  309.  See  also  3  PbiU.  Ev. 
320;  Griffiths  v,  Lee,  1  Car.&  P.  110; 
Tucker  ».  Cracklin,  2  Stark.  Rep.  885; 
Midland  R.  Co.  v,  Bromley,  17  C.  B. 
872;  8.  c.  33  Eng.  L.  &  Kq.  235;  Gilbart 
V.  Dale,  5  Ad.  &  El.  543;  Auchor  Line 
«.  Dater,  68  111.  869;  Chicago  &c.  R. 
Co.  r.  Northern  Line  Packet  Co.,  70 
in.  217;  Day  v.  Ridley,  16  Vt.  48,  51. 
'  Hutch.  Carr.,  §  764;  quoted  with 
approval  in  South  &c.  R.  Co.  r.  Wood, 
71  Ala.  215;  8.  c.  46  Am.  Rep.  309;  ».  c. 
on  former  appeal,  66  Ala.  167;  41  Am. 
Rep.  749. 


*  Woodbury  v.  Frink,  14  lU  279; 
Chicago  &c.  R.  Co.  v.  Dickinson,  74 
111.  249. 

•  Accordingly,  it  was  held  proper 
to  refuse  the  following  instruction  re- 
quested by  the  carrier:  "Before  the 
plaintififs  can  recover  in  this  case,  they 
must  prove,  by  a  preponderance  of 
testimony,  that  the  broom-corn  in 
question  was  not  delivered  to  them  by 
placing  the  car  containing  the  broom- 
corn  upon  the  track  adjacent  to  plaint- 
iff ^s  warehouse.^'  Chicago &c.  R.  Co. 
V,  Dickinson,  supra. 
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that  he  did  not  know  of  its  delivery  by  the  carrier,  but  believed 
that  it  could  not  have  been  delivered  without  his  knowledge. 
Baron  HuUock  was  of  opinion  that  this  evidence  was  sufficient  to 
call  upon  the  defendants  to  prove  a  delivery  by  their  porter  or 
some  other  witness ;  because  the  plaintiff  could  not  be  expected 
to  prove  a  non-delivery  better  than  he  had  done.^  But  this  is 
quite  contrary  to  the  prevailing  English  view,  which  is  that  the 
general  rule  must  obtain  here  which  applies  in  other  cases,*  that 
where  the  evidence  which  the  plaintiff  produces  is  equally  con- 
sistent with  the  conclusion  of  a  delivery  or  of  a  non-delivery, 
he  cannot  recover;  since  the  burden  is  upon  him,  and  there  is 
nothing  in  his  evidence  to  move  the  court.*  Accordingly,  where 
a  parcel  is  to  be  delivered  by  the  defendant  to  another  carrier 
for  transportation,  proof  that  it  was  not  received  at  the  end  of 
the  transit  from  such  other  carrier,  is  not  evidence  tending  to 
show  that  it  was  not  delivered  by  the  defendant  to  such  carrier.* 
Precisely  the  contrary  has  been  ruled  in  Vermont.  In  that  State 
it  has  been  held  that,  where  the  goods  are  delivered  to  a  carrier, 
under  a  contract  that  he  will  deliver  them  to  the  connecting  car- 
rier, for  shipment  by  the  latter  to  a  destination  named,  evidence 
of  such  delivery  and  of  the  failure  of  the  goods  to  arrive  at  the 
destination  named  is  sufficient  to  charge  the  first  carrier.  The 
court  reason  that,  in  the  usual  course  of  things,  goods  forwarded 
arrive  at  their  destination;  and  therefore,  the  fact  that  goods  do 
not  arrive  at  one  end  of  the  line  is  some  evidence  that  they  were 
not  sent  from  the  other.  It  seemed  just  and  reasonable  to  the 
court  that  the  carrier  receiving  the  goods,  or  any  other  into 
whose  hands  it  was  proved  to  have  come,  should,  in  case  of  ulti- 

'  Griffiths  V.  Lee,  1   Car.  &  P.  110;  dence  of  the  loss  of  the  goods.    Lamb 

*.  c.  11  Eng.  C  L.   833.    Contrary  to  «.  Western  R.  Corp.,  7  Allen  (Mass.), 

this,  it  was  ruled,  in  a  case  In  Massa-  98. 

chusetts,thateyidence  that  the  plaintiff  '  Doe    d.  Welsh    v.    Langfleld,   16 

h&d  sent  his  servant  to  the  defendant's  Mees.  &  W.  497. 

warehouse  for  the  goods,  and  that  the  *  Midland  R.  Co.  v.  Bromley,  17  C. 

servant  had  brought  baclc  word  that  the  B.  372;  s.  c,  33  Eng.  L.  &  £q.  235; 

defendant's  agent  said  tliat  tlie  ware-  Gilbart  v  Dale,  5  Ad.  &  El.  643. 

house   had    been     brolsen    into   and  ^  GUbart  v.  Dale,  supra, 
the  goods  stolen,  was  no  legal  evi- 
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mate  loss,  shown  by  the  owner,  **  be  required  to  show  it  out  of 
their  hands."  ^  In  a  case  of  this  kind,  where  the  judgment  was 
affirmed  on  error,  the  following  instruction  was  given  in  the  trial 
court:  **  The  burden  of  proof  of  the  non-delivery  of  the  trunk, 
at  the  place  of  delivery,  is  on  the  plaintiff;  and  unless  the  plaint- 
iff has  shown  some  evidence  that  the  trunk  was  not  delivered,  the 
defendant  is  not  required  to  produce  any  evidence  that  it  was  so 
delivered,  in  order  to  sustain  his  defense."  ^  On  the  other  hand, 
it  was  held  error,  where  a  car  load  of  corn  had  been  transported 
by  a  railway  company,  and  was  left  at  a  flag  station  on  a  side 
track  where  it  had  stood  seven  or  eight  days,  after  which,  on  un- 
loading it,  it  was  found  that  a  considerable  portion  of  it  was 
missing,  to  charge  the  jury  that,  '•  in  the  case  of  goods  delivered 
to  common  carriers  for  carriage,  when  there  is  a  loss  or  damage 
of  the  goods,  the  burden  of  proof  is  always  on  the  carrier  to 
show  that  his  liability  terminated  before  the  loss  or  damage  in 
question  occurred."*  The  Alabama  court  also  found  it  neces- 
sary to  apologize  for  a  seeming  discrepancy  between  their  present 
ruling  and  their  ruling  on  a  former  appeal  in  the  same  case. 
**The  principle  there  stated,"  said  Stone,  J.,  referring  to  the 
former  opinion,  **  is  strictly  applicable  to  a  case  where  freight  is 
delivered,  but  is  found  in  a  broken  or  damaged  condition.  In 
such  case,  the  onus  is  evidently  on  the  carrier  to  exculpate  itself 
from  all  blame  in  the  matter  of  the  break  or  damage.  But  in 
this  case  the  question  rests  on  different  principles.  The  ques- 
tion is  the  non-delivery  of  the  corn,  not  the  condition  in  which 
it  was  delivered.  On  this  question,  as  we  have  sho^^rn  above,  the 
onus  is  on  the  plaintiff  primarily  to  make  some  proof  of  the  non- 
delivery. This  question,  as  we  have  shown,  being  a  subordinate 
one,  and  of  easy  proof  when  the  freight  is  delivered  at  a  depot, 

1  Brintnail  v.  Saratoga  &c.  R.  Co.,  Commou  Pleas  in  Midland  R.  Co.  v. 

82  Vt.  6G5,  675.  Bromley,  17  C.  B.  372;  s,  c,  83  Eng.  L. 

«  Woodbury  v.  Frink,  14  111.  279.  &  Eq.   235,  which,  as  above  seen,  is 

^  South  &c.  R.  Co.  0,  Woody  71  Ala.  opposed  to  some  of  the  American  au- 

215;  a.  r.  4fi  Am.  Rep.  309;  «.  c.  on  for-  thorlties,  in  that  it  requires  the  owner 

mer  appeal,  (JG  Ala.  1(J7;  41  Am.  Rep.  to  prove  the  negative  fact  of  non-de- 

749.    The  court  quote  from  and  ap-  livery  by  &  preponderance  of  evidence* 
prove     the   decision  of    the   English 
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becomes  very  material  when  the  freight  is  delivered  at  a  private 
siding,  as  in  this  case."  ^  The  language  in  the  former  opinion, 
thus  explained,  was  the  following,  in  the  opinion  of  the  court  on 
the  former  appeal,  given  by  Somerville,  J. :  *'  The  first  charge 
requested  by  appellant  was  properly  refused.  It  was  vicious, 
in  assuming  that  the  liability  of  the  railway  company  depended 
on  its  negligence,  or  that  of  its  agents.  Being  a  common  car- 
rier, the  road,  in  the  absence  of  a  special  contract  limiting  its 
common-law  liability,  was  an  insurer  against  every  loss  or  dam- 
age except  that  occasioned  by  the  act  of  God  or  the  public 
enemy.  It  is  obnoxious  to  the  further  objection  that  it  fails  to 
recognize  the  duty  of  exculpation  which  is  always  cast  on  com- 
mon carriers,  where  a  damage  or  injury  is  shown  in  the  case  of 
goods  delivered  to  them  for  carriage.  In  such  cases,  the  general 
rule  is  that  the  07ius  of  proof  is  always  on  the  carrier  to  show 
that  his  liability  terminated  before  the  loss  or  damage  in  question 
occurred." 

§  1840.  As  to  Lioss  by  Theft.  —  In  the  case  of  a  gratuitous 
bailee  this  question  does  not  present  much  difficulty,  for  he  is 
liable  only  for  slight  care  and  answerable  only  for  gross  negli- 
gence ;  and  it  will  ordinarily  be  a  good  defense  on  his  part,  to 
show  that  he  took  as  good  care  of  the  plaintiff's  goods  as  he  did 
of  his  own.*  On  clearer  grounds,  the  rule  would  be  the  same  in 
a  case  where  the  defendant  has  furnished  warehouse  room  merely 
for  a  rental  or  reward,  without  undertaking  any  duty  of  watch- 
fulness or  care.^  But  in  an  ordinary  bailment  for  hire,  the- 
bailee  unquestionably  does  assume  the  duty  of  exercising  reason- 
able watchfulness  and  care,  to  prevent  theft  as  well  as  to  prevent 
other  losses  of  or  injuries  to  the  thing  bailed.  Is  it  not,  then,  a 
reasonable  conclusion  that,  where  the  thing  is  lost  and  he  fails 
to  give  any  better  account  of  the   loss  than   that  it  was   stolen 

^  /&.,  71  Ala.  219;  a.  c.  46  Am.  Rep.  good  care  of  the  goods  as  he  did  of 

813.  his  own.    Finucane  v.  Small,  1  £sp. 

^  In  an  old  case  where  the  bailment  815. 
was  for  revoard,  it  was  ruled  by  Lord  ^  See  Schmidt  v.  Blood,  9  Wend. 

Kenyon  that  the  defendant  exonerated  (N.  Y.)  268,  271;  Finucane  v.  Small, 

himself  by  showing  that  he  took  as  1  £sp.  815. 
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from  him,  he  ought  to  be  required  to  make  good  the  daimage? 
The  courts,  it  is  to  be  confessed,  do  not  generally  so  hold. 
They  generally  agree  that  it  is  not  enough  in  such  a  ease  for  the 
bailor  to  rest  upon  the  evidence  that  the  goods  were  stolen  from 
the  bailee,  but  that  he  mu^t  give  other  evidence  tending 
to  show  negligence  on  the  part  of  the  latter  or  his  servants.* 
It  will  be  easier  in  reason  to  uphold  this  rule  in  the  case  of 
private  bailees  than  in  the  case  of  bailees  who  carry  on  a  public 
business,  such  as  warehousemen,  carriers,  safe  deposit  companies 
and  innkeepers.  The  necessity  of  preventing  theft  by  the  car- 
rier's servants  is  well  known  to  have  been  the  principal  founda- 
tion of  the  ancient  rule  of  the  common  law  which  placed  the 
carrier  under  the  onerous  liability  of  an  insurer  in  respect  of  all 
losses  happening  through  other  causes  than  the  act  of  God  or 
the  king's  enemies.  It  is  not  perceived  why  the  same  consider- 
ation should  not  operate  to  require  public  bailees  of  whatever 
character  to  show,  in  the  case  of  loss  by  theft,  that  the  theft 
happened  notwithstanding  the  exercise  of  reasonable  care  on 
their  part.  The  following  reasoning  of  Mr.  Circuit  Judge 
(afterwards  Chancellor)  Walworth,  to  a  jury,  in  an  action  against 
a  warehouseman  for  the  value  of  certain  goods  stored  with  him 
and  lost,  where  the  defense  was  that  the  store  had  been  entered 
by  thieves  or  incendiaries,  who  had  set  fire  to  it,  in  Avhich  fire 
the  loss  had  happened,  remains,  although  the  decision  has  been 
overruled  in  the  State  in  which  it  was  pronounced,  of  much 
force :  * '  In  all  cases  of  bailment  of  property  to  a  person  who  car- 
ries on  a  public  business  of  receiving  it  into  his  custody  or  under 
his  care  for  reward,  it  is  necessary  that  a  strict  rule  should  be 
enforced  against  the  bailee,  to  prevent  fraud.  Hence,  when 
property  entrusted  to  a  warehouseman,  wharfinger,  or  storing  and 
forwarding  merchant,  in  the  ordinary  course  of  business,  is  lost, 
injured,  or  destroyed,  the  weight  of  proof  is  with  the  bailee,  to 
show  a  want   of  fault  or  negligence  on  his  part ;  or   in  other 

*  Lamb  r.    Western    R.   Corp.,    7  Sp.   1  (overruling,  It  seems,  Piatt  v. 

Allen  (Mass.),  98:  Mayo  v.  Preston,  Hibbard,    7  Cow.   (N.  Y.)  497,600); 

131   Mass.  304;  Claflin   v.  Meyer,  76  Madan   v.    Covert,  13    Jones  &    Sp. 

N.  Y.  2t)0;  reversing  «.  c.    11  Jones  &  (N.  Y.)  246. 
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words,  to  show  the  injury  did  not  happen  in  consequence  of  his 
neglect  to  use  all  that  care  and  diligence  on  his  part,  that  a  pru- 
dent or  careful  man  would  exercise  in  relation  to  his  own  prop-' 
erty."i 

§  1841.  [Continned.]  When  Circumstances  Carry  Pre- 
sumption of  Negrliirence.  —  The  duty  of  watchfulness  on  the 
one  hand,  and  the  physical  circumstances  attending  the  theft  on 
the  other,  may,  however,  be  such  that  the  fact  of  the  theft  will 
carry  with  it  a  presumption  of  negligence.  This  is  well  illus- 
trated by  an  interesting  case  in  Pennsylvania,  wher'e  an  action 
was  sustained  against  a  safe  deposit  company  for  the  value  of 
some  government  bonds  which  had  been  intrusted  to  them  by  the 
plaintiff  for  safe-keeping,  and  which  had  been  stolen  from  the 
safe  in  which  they  were  kept.  The  circumstances  of  the  theft 
were  unknown,  but  there  was  no  evidence  that  the  safe  had  been 
broken  or  that  the  lock  had  been  tampered  with.  **  These 
facts,"  said  Mercur,  J.,  **  being  unquestioned,  and  the  bonds 
having  been  taken  from  the  safe,  it  necessarily  follows  that  it 
had  been  opened  with  a  key  suited  to  the  lock.  In  order  to  get 
access  to  the  safe,  a  person  would  be  obliged  to  step  into  the 
vault.  If  he  entered  during  business  hours,  one  key  would  en- 
able him  to  procure  the  bonds;  if  at  other  hours,  it  would  re- 


1  Piatt  V,  jaibbard,  7  Cow.  Q^.  Y.) 
497,  500.  In  a  note  to  this  case  the  re- 
porter, Esek  Cowen  (afterwards  a  dis- 
tinguished judge  of  the  Supreme 
Court  of  New  York),  expresses  a 
doubt  of  the  soundness  of  the  language 
above  quoted,  citing  some  English 
decisions,  elsewhere  considered 
Harris  v.  Packwood,  3  Taunt,  264 
Marsh  v.  Home,  5  Bam.  &  C.  322 
Clay  r.  Wlllan,  I  H.  Bl.  298.  He  con- 
cludes thus:  <* The  distinction  would 
seem  to  be  that,  when  there  is  a 
total  default  to  deliver  the  goods 
bailed,  on  demand,  the  onus  of  ac- 
counting for  the  default  lies  with  tlie 
bailee ;  otherwise  he  shaU  be  deemed 


to  have  converted  the  goods  to  his 
own  use,  and  trover  wUl  lie ;  but  when 
he  has  shown  a  loss,  or  where  the 
goods  are  injured,  the  law  will  not 
intend  negligence.  The  onus  is  then 
shifted  upon  the  plaintiff.  In  the 
case  of  a  common  carrier,  however, 
the  rule  is  different.  The  law  pre- 
sumes against  him  in  all  cases,  even 
of  accident,  until  he  shows  the  loss  or 
injury  to  have  arisen  from  the  enemies 
of  the  State,  or  the  act  of  God.^' 
This  language  has  been  quoted  with 
approval  in  subsequent  cases.  For 
instance,  Claflin  o.  Meyer,  75  N.  Y 
260,  263. 
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quire  two  keys  to  reach  them  from  the  office.  The  fact  that  the 
bonds  were  taken  under  these  circumstances,  was  certainly  some 
evidence  that  the  company  had  not  kept  *  a  constant  and  adequate 
guard  and  watch  over  and  upon  the  safe,'  as  by  its  agreement  it 
was  bound  to  do.  It  further  agreed  to  prevent  the  access  of 
any  other  renter  to  the  safe  of  the  defendant  in  error,  and  to 
protect  his  safe  and  its  contents  from  any  dishonesty  of  the 
company's  employes.  If  any  third  persons  were  given  access  to 
the  vault,  under  circumstances  that  would  have  enabled  th6m  to 
unlock  the  safe  and  remove  the  bonds,  and  they  had  so  done, 
although  a  contingency  not  provided  for  in  the  agreement,  yet 
it  cannot  be  pretended  that  it  would  not  be  evidence  of  a  want 
of  ordinary  care.  So,  if  the  bonds  were  purloined  by  either 
renter  or  employe,  it  was  certainly  evidence  to  go  to  the  jury  of 
an  omission  on  the  part  of  the  company  to  exercise  that  ordinary 
care  and  vigilance  which  men  ordinarily  exercise  and  ought  to 
exercise  under  such  circumstances  in  the  protection  of  their  own 
property.  The  vault  and  the  safe  were  in  the  possession  and 
under  the  protection  of  the  company.  The  manner  in  which  the 
bonds  were  most  probably  taken  shifted  the  burden  of  proofs 
It  threw  upon  the  company  the  necessity  of  making  some  expla- 
nation to  rebut  its  ]V'ima  facie  negligence."  ^  In  a  case  where 
the  goods  of  a  guest  had  been  lost  in  the  custody  of  an  innkeeper 
and  the  defense  was  that  the  loss  had  happened  in  consequence 
of  a  burglarious  entry,  it  was  held  that  proof  of  the  mere  fact 
that  the  goods  had  been  stolen  while  in  the  custody  of  the  inn- 
keeper, would  not  exonerate  him,  without  proof  of  some  of  the 
circumstances  which  ordinarily  attend  the  breaking  of  a  house 
securely  fastened ;  inasmuch  as  the  majority  of  such  burglaries 
may  be  fairly  supposed  to  result  from  negligence  on  the  part  of 
the  innkeeper  or  his  servants,  or  the  inmates  of  the  house,  in 
which  case  the  innkeeper  is  liable.^ 

§  1842.    [Continued.]     No  Defense  to  a  Common  Carrier.  — 

The  writer  has  in  his  searches' met  with  no  case  where  a  common 

1  Safe  Deposit  Co.  v.  Pollock,   85  »  McDaniels    v.   Robinson,  26  Vt. 

Va.  St.  391.  317,  319.     See  ante,  §  1840. 
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carrier  has  attempted  to  exonerate  himself  on  the  ground  that 
the  goods  were  stolen  from  him,  though  it  is  possible  that  such 
cases  may  be  found.  It  is  scarcely  possible  that  the  courts  will, 
in  view  of  the  fact  that  the  ancient  stringency  of  the  rule  against 
carriers  was  grounded  on  the  necessity  of  preventing  their  own 
frauds  and  the  thefts  of  their  servants,  allow  such  a  defense  to 
prevail,  even  if  the  carrier  should  attempt  by  contract  to  limit 
his  liability  for  such  a  loss.  If,  however,  the  carrier  completes 
the  transit,  so  that  his  liability  becomes  merely  that  of  a  ware- 
houseman, the  courts  will  no  doubt  apply  to  him  the  rule  which 
they  would  apply  in  the  case  of  any  other  warehouseman,  which, 
as  above  seen,  exonerates  him  unless  negligence,  in  addition  to 
the  mere  fact  of  theft,  is  shown. 

§  1843.  Bnrdeii  on  Innkeeper  to  Show  Manner  of  Loss  or 
Pay  I>aniaires.  — It  has  been  well  said  concerning  the  liability  of 
an  innkeeper :  ^  ^  He  is  bound  to  take  all  possible  care  of  the  goods* 
money  and  baggage  of  his  guests,  deposited  in  his  house,  or  en- 
trusted to  the  care  of  his  family  or  servants;  and  he  is  responsi- 
ble for  their  acts,  as  well  as  for  the  acts  of  other  guests.  If  the 
goods  of  the  guests  are  damaged  in  the  inn,  or  are  stolen  from  it 
by  the  servants  or  domestics,  or  by  a  stranger  guest,  he  is  bound 
to  make  restitution ;  for  it  is  his  duty  to  provide  honest  servants, 
and  to  exercise  an  exact  vigilance  over  all  persons  coming  into 
his  house,  as  guests  or  otherwise.  His  responsibility  extends  to 
all  his  servants  and  domestics,  and  to  all  the  goods  and  moneys 
of  his  guests  which  are  placed  within  the  inn;  and  he  is  bound  in 
every  event  to  pay  for  them  if  stolen,  unless  they  were  stolen  by 
a  servant  or  companion  of  the  guest. "^  *'And  by  the  better 
authorities,"  adds  the  Supreme  Court  of  Nebraska,  **  suchseemsto 
be  the  extent  of  the  rule,  where  the  goods  are  stolen  from  the 
inn,  and,  as  in  this  case,  there  is  no  evidence  to  show  how  it  was 
done,  or  by  whom ;  the  only  exceptions  being  those  losses  arising 
from  the  negligence  of  the  guest  himself,  the  act  of  a  companion 

1  Houser  v,  Tulley,  62  Pa.  St.  9G;  12  Neb.  596,  606;  s,  c.  41  Am.  Rep. 
«•  e.  1  Am.  Bep.  890;  Dunbier  v.  Day^      772,  775. 
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^est  or  superior,  or,  as  many  of  the  cases  put  it,  *  irresistible 
force.'  "  ^  From  this  statement  it  follows  that,  in  order  to  dis- 
charge the  innkeeper,  it  is  not  enough  to  show  that  the  loss  or 
damage  did  not  happen  through  his  negligence  or  that  of  his 
servants.^  Qualifying  this  doctrine,  it  has  been  said  in  Texas 
that  the  innkeeper  may  discharge  himself  by  showing  that  he  has 
used  extreme  care  and  diligence.^  And  the  Nebraska  court  hold 
that,  when  it  is  established  that  the  loss  occurred  within  the  inn, 
to  prove  which  devolves  upon  the  guest,  the  burden  of  showing 
it  to  be  within  oneof  these  exceptions  is  castupon  the  innkeeper;* 
for,  '*  from  the  nature  of  the  case,  a  guest  cannot  be  presumed 
to  have  the  means  of  knowing  who  is  the  guilty  party,  nor  of  es- 
tablishing the  fact  of  delinquency  on  the  part  of  the  innkeeper."  * 
From  this  it  necessarily  follows  that  an  innkeeper  is  liable  for 
money  stolen  from  his  guest,  the  guest  himself  not  being  negli- 
gent, and  there  being  no  evidence  to  show  how,  by  whom,  or 
why  it  was  stolen.'  But  this  rule,  it  seems,  applies  only  in  the 
case  of  the  loss  or  damage  of  the  goods  of  guests,  and  not 
to  the  loss  or  damage  of  the  goods  of  permanent  boarders  at  the 
inn.  It  is  a  rule  established  by  the  common  law  for  the  protec- 
tion of  travelers  and  passengers ;  it  does  not  apply  in  the  case  of  a 
party  who  comes  on  a  special  contract  to  board.^  In  a  case  where 
a  boardfer  seeks  to  charge  the  innkeeper  with  liability  for  loss  or 
damage  of  his  goods,  it  is  incumbent  upon  him  to  prove  negligence.* 


^  Dunbler  r.  Day,  supra,  607,opinion 
by  Lake,  J.  The  learned  Judge  cites 
Redf.  Carr.,  §  696;  Piiikerton  v.  Wood- 
ward, 33  Cal.  657;  Sibley  w.  Aldrich, 
33  N.  H.  553, 558 ;  Shaw  r.  Berry,  31  Me. 
478;  McDaniels  v.  Robinson,  26  Vt. 
316;  Piper  r.  Manny,  21  Wend.  (N.  Y.) 
282;  Howth  v.  Franklin,  20  Tex.  798; 
Johnson  v,  Kichardson,  17  III.  302; 
Mason  v.  Thompson,  9  Pick  280;  s.  c, 
20  Am.  Dec.  471. 

«  Shaw  V.  Berry,  31  Me.  478;  Sib- 
ley r.  Aldrich,  33  N.  H.  563;  Piper  v, 
Manny,  21  Wend.  (N.  Y.)  282. 

»  Howth  r.  Franklin,  20Tex.  798, 802. 

4  Dunbicr    r.    Day,    12    Neb.    596, 


607.  So  held  In  Norcross  v,  Norcross, 
63  Me.  163. 

9  Johnson  v,  Kichardson,  17  HI. 
302,  305. 

•  Dunbier  r.  Day,  supra, 

^  Chamberlain  v.  Masterson,  26  Ala« 
376;  Manning  v.  Wells,  9  Hump. 
(Tenn.)  746;  Willardv.  Reinhardt,  2 
E.  D.  Smith  (N.  Y.),  148. 

8  Story  Bailra.,  §  475;  Chamberlain 
r.  Masterson,  supra;  Manning  v.  Wells, 
supra;  Jeffords  v.  Crump,  supra.  See, 
further,  as  to  the  liability  of  boanl- 
Ing  house  keepers,  Dansey  t?.  Rich- 
ardson, 3  El.  &  Bl.  144;  «.  c.  25 
Eug.  L.  &  £q.  76;  Holder  v,  Soulby, 
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§  1844.  As  to  Breakage,  Leakage  or  Damage.  —  As  inti- 
mated in  a  preceding  section,^  the  rule  is  precisely  the  same  in 
the  case  of  a  total  loss,  e.e.,  non-delivery,  as  in  the  case  of 
damage,  breakage  or  leakage,  with  an  exception  hereafter 
stated.  The  obligation  of  the  bailee  to  redeliver  the  thing 
bailed,  in  as  good  condition  as  that  as  which  it  was  when  he  re- 
ceived it,  with  the  exception  hereafter  stated,  is  co-extensive 
with  his  obligation  to  redeliver  it  at  all,  and  rests  upon  the  same 
grounds.  With  this  exception,  he  has  undertaken  not  only  the 
duty  to  redeliver,  but  to  redeliver  in  as  good  a  condition  as  when 
received.  Accordingly,  we  find  that,  in  stating  the  rule  which 
casts  the  burden  of  proof  upon  the  bailee,  the  courts  are  in  the 
constant  habit  of  using  the  words  **  loss  or  damage"  in  the  same 
sentence,  —  the  juridical  conception  being  that  there  is  ordina- 
rily no  distinction  between  the  two  cases. 

1845.  Exception  in  Case  of  Goods  having  Inherent  De- 
fects. —  The  exception  to  this  rule  is  this:  Where  the  nature  of 
the  thing  bailed  is  such  as  to  render  it  as  probable  that  the  dam- 
age may  have  arisen  through  its  own  inherent  defects  as  through 
the  negligence  Of  the  bailee,  then«  in  the  opinion  of  some  judges, 
the  law  will  not  presume  negligence  from  the  mere  happening 
of  the  damage,  but  will  require  some  additional  proof  of  it  on 
the  part  of  the  plaintiff.  This  rule  has  been  thus  stated :  *  *  When 
the  damage  to  the  thing  shipped  is  apparently  the  result  of  its 
inherent  nature  or  inherent  defects,  the  shipper  must  show  some- 
thins:  more  than  its  damao^ed  condition  before  the  carrier  can  be 
called  on  to  explain.  He  must  show  some  injury  to  the  thing 
shipped  which  cannot  be  the  result  of  its  inherent  nature  or  de- 
fects, before  the  burden  is  cast  upon  the  carrier  to  show  that  he 
is  not  in  fault."  * 

§  1846.  Such  as  Perishable  Fruit.  —  On  this  principle,  proof 
of  the  decay  of  perishable  fruit  committed  to  a  common  carrier 

8  C.  B.  (N.    s.)  264;  Johnson  r.  Key-  *  Ante^  §  8. 

nol(l»(,  3  Kan.  257;  Wiser©.  Ghesley,  «  Hussey    v.    The     Saragossa,    8 

53  Mo.  647.  Woods  (U.  S.),  380,  per  Woods,  J. 
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is  not  of  itself  sufficient  evidence  of  negligence  to  charge  him 
with  liability  for  its  deterioration.^  The  same  principle  exoner- 
ates a  carrier  from  responsibility  for  leakage  arising  from  an  im- 
perfection in  the  cask,  and  not  caused  by  any  negligence  or 
omission  on  his  part.^ 

» 

§  1847.  And  Liive  Animals.  —  Where  a  horsey  in  apparent 
good  health  and  condition,  was  shipped  on  .board  a  steamer,  and 
was  delivered  at  the  end  of  the  voyage  in  a  sick  and  dying  con- 
dition, but  without  any  fractures,  wounds,  or  any  external  or 
visible  injury,  it  was  held  that  some  negligence  or  carelessness 
on  the  part  of  the  carrier  which  would  account  for  the  condition 
in  which  the  horse  was  delivered,  must  be  shown  by  the  .shipper, 
before  he  could  put  the  carrier  in  fault  and  recover  damages  for 
injury  to  the  horse. ^  The  rule  as  to  carriage  of  live  animalsy  is, 
that  the  carrier  is  not  an  insurer  against  injuries  arising  from  the 


^  Story  Bailra.,  §  492a;  Howard  v. 
Wissman,  18  How.  (U.  S.)  231 ;  Brig 
Colleuberg,  1  Black  (U.  S.),  170. 
Compare  Boyce  v.  Anderson,  2  Pet. 
(U.  S.)  150. 

^  Hudson  V,  Bazendale,  2  Hurl.  & 
N.  575.  At  least  the  carrier  is  not  re- 
sponsible for  tlie  leakage  of  a  liquid  oc- 
casioned by  the  peculiar  nature  of  the 
liquid  itself,  or  by  secret  defects  ex- 
isting in  the  casks,  unknown  to  the 
carrier,  when  he  received  them  for 
shipment;  nor  is  he  responsible  for  a 
diminution  or  leakage  from  barrels, 
though  they  be  such  as  are  commonly 
used  for  similar  purposes,  if  the  bar- 
rels have  become  unfitted  to  hold  their 
contents  by  causes  connected  with  the 
nature  and  condition  of  the  article, 
which  the  carrier  could  not  control. 
Thus,  hoy^s  lard  having  certain  quali- 
ties which  make  its  leakage  from  or- 
dinary barrels  or  wooden  casks  un- 
avoidable in  hot  weather,  it  has  been 
held  that  one  who  ships  it  in  tliat  con- 
dition from  a  southern  port  for  a  long 


voyage,  through  low  latitudes  in  mid- 
summer, takes  upon  himself  the  risk 
of  all  losses  which  necessarily  proceed 
from  that  cause.  Nelson  v.  Woodruff, 
1  Black  (U.  S.),15G,  IGO. 

8  Hussey  v.  The  Saragossa,  3  Woods 
(U.  S.),  380.  In  so  holding,  Mr.  Cir- 
cuit Judge  Woods  said:  **As  well 
might  a  passenger  who  embarks  in 
good  health  claim  to  support  an  action 
for  damages  against  the  common  car- 
rier, by  simply  showing  that,  when  he 
disembarked  at  the  end  of  his  voyage, 
he  was  in  a  sick  and  debilitated  con- 
dition. The  liability  of  a  common 
carrier  of  animals  is  not,  in  all  re- 
spects, the  same  as  that  of  a  carrier 
of  inanimate  property.  For  instance, 
he  is  not  an  insurer  against  injuries 
arising  from  the  nature  and  propen- 
sities of  the  animals,  and  wiilch  dili- 
gent care  could  not  prevent.  He  is 
not  liable  for  injuries  by  disease  con- 
tracted without  his  fault  after  the  stock 
is  delivered  to  him." 
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nature  and  propensities  of  the  animals  and  which  diligence  and  care 
cannot  prevent;^  and  where  the  owner  accompanies  them,  the 
burden  of  proof,  in  an  action  for  their  injury  grounded  upon 
negligence,  is  upon  the  owner,  and  not  upon  the  carrier.^  And 
so,  in  the  case  of  a  hired  slave  who  had  disappeared  while  in  the 
defendant's  employment,  but  whether  he  had  died  or  had  escaped 
was  not  clear  from  the  evidence,  it  was  ruled  that  the  burden 
was  on  the  plaintiff  to  show  that  his  loss  was  occasioned  by  the 
want  of  ordinary  care  on  the  part  of  the  defendant.^ 

§  1848.  Breakagre  of  Fragile  Articles. —  But  it  cannot  escape 
observation  that  this  exception  to  the  general  rule  has  been  very 
sparingly  admitted  by  the  American  judges.  In  the  case  of  the 
breakage  in  the  hands  of  a  carrier  of  the  most  fragile  articles, 
such  as  plate  glass,*  or  other  glass  goods,*  or  glass  counter  cases,® 
or  marble  slabs  packed  in  a  box,^  or  a  liquid  put  up  in  a  glass  ves- 
sel,*—  it  has  been  held  that  the  burden  is  on  the  carrier  to  show 
that  the  injury  happened  under  circumstances  which  exonerated 
him  from  paying  the  damages ;  ^  and  the  same  rule  has  been-  ap- 
plied in  the  case  of  the  leakage  of  wine  from  casks. ^® 

§  1849.  Leakage  of  Wine.  —  But  where  the  exception  was 
iigainst  liability  for  leakage  or  breakage^  and  the  goods  consisted 


^  Clarke  r.  Rochester  &c:  R.  Co.,  14 
"S.  Y.  570;  Smith  v.  New  Haven  &c.  R. 
Co.,  12  Allen  (Mass.),  631;  HaU  v. 
Kenfro,  3  Mete.  (Ky.)  51. 

«  Clark  V,  St.  Louis  &c.  R.  Co.,  64 
Mo.  440;  Elizabeth  &c.  R.  Co.  v. 
Wedger  ^Ky.),  13  Am.  Law  Reg.  (n. 
s.)  45,  49;  McBeath  v,  Wabash  &c  R. 
Co.,  20  Mo.  App.  445.  Compare  White 
r.  Wfnnisimmet  Co.,  7  Cush.  (Mass.) 
155;  Ohio  &c.  R.  Co.  v.  Dunbar,  20 
111.  G23;  Harris  v.  North  Ind.  R.  Co.,  20 
N.  Y.  232;  Kimball  r.  Rutland  &c.  R. 
Co.,  2G  Vt.  247. 

*  Caldwell  r.  Runyan,  7  Humph. 
(Tenn.)  184. 

*  Drew  V.  Red  Line  Transit  Co.,  3 
Mo.  App.  495. 


•  Tardos  v.  Ship  Toulon,  14  La. 
Ann.  429. 

•  Merriman  v.  The  May  Queen,  1 
Newb.  (U.  S.)  464,  474. 

T  Shriver  v.  Sioux  City,  &c.,  R.  Co. 
24  Minn.  506. 

8  Hastings  v.  Pepper,  11  Pick. 
(Mass.)  41,  44. 

•  Other  cases  where  the  same  rule 
has  been  applied  in  the  case  of  break* 
age  are  Hall  v.  Cheney,  36  N.  H.  26, 
30;  American  Exp.  Co.  v.  Sands,  55 
Pa.  St.  140;  Steele  »-  Townsend,  37 
Ala.  247,  253. 

^^  Rochereau  v.  B^rk  Hausa,  14  La. 
Ann.  431. 
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of  some  casks  of  wine,  it  was  held  that  the  fact  that  the  casks 
were  of  an  inferior  quality,  threw  upon  the  claimant  the  burden 
of  proving  that  the  injury  to  the  casks  was  caused  by  the  negli- 
gence of  those  navigating  the  ship,  and  that  the  leakage  was 
greater  than  the  average  in  such  caskd.^ 

§  1850.  Application  of  the  Foregoing  Principles  in  the 
Case  of  Common  Carriers:  A  Division  of  Judicial  Opinion 
Stated.  — A  common  carrier  is  liable  at  common  law,  as  an  in- 
surer, for  any  loss  or  damage  of  the  goods  entrusted  to  him  for 
carriage,  except  such  as  happens  through  the  act  of  God,  the 
enemies  of  the  State,^  the  owner  of  the  goods,'  or  from  inherent 
defects  in  the  goods  themselves.*  He  may  also,  by  special  con- 
tract with  the  shipper,  further  restrict  his  liability,  except  for 
loss  or  damage  happening  through  the  negligence  or  fraud  of 
himself  or  his  servants;  but  such  a  contract,  in  so  far  as  it  un- 
dertakes to  exonerate  him  from  liability  for  loss  or  damage  caused 
by  such  negligence  or  fraud  is  void,  as  being  inconsistent  with  his 
undertaking  and  contrary  to  public  policy.*  VlTiether  his  liability 
rests  as  at  common  law,  or  is  thus  further  restricted  by  the  terms 
of  a  special  contract  with  the  shipper,  the  owner  of  the  goods 
ordinarily  makes  out  a  prima  facie  case  to  charge  him,  by  prov- 
ing the  fact  of  delivery  to  him,  and  of  non-delivery  by  him  after 
the  lapse  of  a  reasonable  time,  or  of  delivery  to   him  in  a  good 


1  630  Quarter  Casks,  14  Blatchl.  (U. 
S.)  517;  Vanghaa  v.  603  Casks,  7  Ben. 
(U.  S.)  606. 

«  Forward  v,  Pittard.  1  T.  R.  27; 
Read  v.  8pauldlng,  80  N.  Y.  630; 
Nugent  r.  Smith,  1  C.  P.  D'w.  423. 

»  Murphy  v.  Staton,  3  Munf.  (Va.) 
239. 

*  AntBf  §  1846,  etseq, 

«  Swindler  v.  Hilliard,  2  Rich.  L. 
(S.  C.)  28G;  United  Suites  Exp.  Co.  v. 
Backman,  28  Oh.  St.  144,  155:  Union 
Exp.  Co.  V.  Graliara,  26  Oh.  St.  595; 
Graham  r.  Davis,  4  Oh.  St.  362; 
Welsh  V.  Railroad  Co.,  10  Oh.  St.  65; 


Railroad  Co.  v,  Curran,  19  Oh.  St.  1 ; 
Berry  v.  Cooper,  28  Ga.  643 ;  Farnham 
V.  Camden,  etc.,  R.  Co.,  55  Pa.  St.  63; 
Grogan  v.  AdanLS  Exp.  Co.  (Pa.),  5 
Cent.  Rep.  298;  Lamb  v,  Camden 
&c.,R.Co.,46  N.  Y.  271;  American 
Exp.  Co.  V.  Sands,  55  Pa.  St.  140; 
Southern  Exp.  Co.  v.  Moon,  39  Miss. 
822;  The  City  of  Norwich,  4  Ben. 
(U.  S  )  271 ;  Black  v.  Goodrich  Trans- 
portation Co.,  55  Wis.  819;  Chicago 
&c  ,  R.  Co.  V.  Abels,  60  Miss.  1017; 
Kansas  City  &c.,  R.  Co.  v.  Simpson, 
30  Kan.  645;  Moulton  9.  St.  Paul  &c., 
R.  Co.,  81  Minn.  85. 
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condition  and  of  redelivery  by  him  in  a  damaged  condition,  ac- 
cording to  the  principle  stated  in  a  preceding  section.^     This 


1  Ante,  §ISZ2;  Hussey  v.  Saragossa, 
3  Woods,  380;  Ang.  Carr.,  §  202; 
Choate  v.  Crowninsliield,  3  Cllfif.  184, 
opinion  by  Mr.  Justice  Clifford ;  Clark 
V.  Barnwell,  12  How.  (U.  S.)  272; 
Rich  V.  Lambert,  Id.  847;  Chitty  on 
Carr.  161;  Stoiy  on  Bailmenta,  §§ 
528,  529;  3  Kent  Com.  213;  1  Smith's 
Leading  Cas.  813;  Smith  Merc.  Law, 
348;  Propeller  Niagara  r.  Cordes,  21 
How.  (U.  S.)  726;  Chouteaux  v, 
I^ech,  18  Pa.  St.  224;  Flaud.  on 
Ship.,  §  257;  Marv.  on  Wrks  Sal.  21 ; 
Parson  Merc.  Law,  848;  Hooper  v, 
Eathbone,  Taney  (U.  S),  519;  Bell 
r.  Reed,  4  Binn.  (Pa)  127,  135; 
Tarbox  v.  Eastern  Steamboat  Co., 
50  Me.  339,  343;  Beckman  v. 
Shonse,  5  Rawle  (Pa.),  179,  189; 
Tucker  v.  Cracklin,  2  Stark.  385; 
Hawkes  v.  Smith,  1  Car.  &  M.  72; 
Day  t?.  Ridley,  16  Vt.  48;  Van  Winkle 
«.  South  Carolina  R.  Co.,  38  Ga.  32; 
Little  V.  Boston  &c.  R  Co.^  66  Me. 
239;  Davis  v,  Wabash  &c  ,  R.  Co.  89 
Mo.  340;  «.c.  1  S.  W.  Rep.327;  13 Mo. 
App.  449;  Adams  v,  Stettaners,  61  III. 
184,  187;  Fairfax  v.  New  York  Central 
&c.,  R.  Co  ,  73  N.  Y.  167,  170;  Tarn- 
buU  V.  Citizens'  Bank,  16  Fed.  Rep.  145, 
148;  United  States  v.  Pacific  Exp.  Co. . 
15  Fed.  Rep.  867;  Buddy  v,  Wabash 
&c.,  R.  Co.,  20  Mo.  App.  206;  Turney 
V,  Wilson,  7  Yerg.  (Tenn.)  340;  Cam- 
den &c.,  R.  Co.  V.  Baldauf,  16  Pa. 
St.  67,  77;  Clark  v.  Spence,  10  Wats 
(Pa.),  335;  Vemer  v,  Sweitzer,  32  Pa. 
St.  208,  214;  South  &c.,  R.  Co.  v, 
Henlein,  52  Ala.  606,  612;  Fairfax  v. 
New  York  &c.,  R.  Co  ,  67  N.  Y.  11 
(reversing  «.  c«  5  Jones  &  Sp.  516); 
Steers  v.  Liverpool  &c.  Steamship  Co., 
57  N.  Y.  1  (distinguishing  Cochran  v, 
Diusmorc,  49  N.  Y.   249)  ;  Swindler  v. 


Hilllard,  2  Rich.  L.  (S.  C.)  286,  305; 
United  Stjites  Exp.  Co.  v.  Backraan,  28 
Oh.  St.  144;  Berry  v.  Cooper,  28  Ga. 
543;  Hill  v.  Sturgeon,  28  Mo.  233; 
Baker  v.  Brinson,  9  Rich.  L.  (S.  C.) 
201 ;  Union  Exp.  Co.  v.  Graham,  26 
Oh.  St.  505;  Singleton  v.  Hilliard,  1 
Strobh.  L.  (S.  C.)  203,  218;  American 
Exp.  Co.  V,  Sands,  55  Pa.  St.  140; 
Farnham  v.  Camden  &c.  R.  Co  ,  55 
Pa.  St.  53;  Burnell  v.  New  York  &c. 
R.  Co.,  45  N.  Y.  184;  Grogan  v.  Adams 
Exp.  Co.  (Pa.),  5  Cent.  Rep.  298; 
Riley  v.  Home,  5  Bing.  217,  226; 
Spyer  v.  The  Mary  Belle  Roberts,  2 
Sawy.  (U.  S.)  1 ;  Hunt  v.  The  Cleve- 
land, 6  McLean  (U.  S.),  76,79;  The 
Mohler,  21  Wall.  (U.  S.)  230;  The 
Ocean  Wave,  3  Blss.  (U.  S.)  817; 
Wertheimer  t?.  Pennsylvania  R.  Co., 
17  Blatchf.  (U.  S.)  421 ;  The  Neptune, 
6  Blatchf.  (U.  S.)  194;  Davidson  v, 
Graham,  2  Oh.  St.  131,  141;  White- 
sides  V,  Russell,  8  Watts  &  S.  (Pa.) 
44;  Aldenv.  Pearson,  3  Gray  (Mass.), 
842;  Levering  v.  Union  &c.  Co.,  42 
Mo.  88,  95;  King  v.  Shepherd,  8  Story 
(U.  S.),  349;  Steele  v,  Townsend,  87 
Ala.  247;  Gray  v.  Mobile  Trade  Co.,  55 
Ala.  887,899,400;  Mobile  &c.  R.  Co. 
V.  Hopkins,  41  Ala.  486;  Mobile  &c.  R. 
Co.  V,  Jarboe,  41  Ala.  644;  Shaw  v, 
Gardner,  12  Gray  (Mass.),  488,  490; 
Mann  v.  Birchard,  40  Vt.  326;  Colton 
r.  Cleveland  &c.  R.  Co.,  67  Pa.  St.  211 ; 
Graham  V.  Davis,  4  Oh.  St.  362;  Rob- 
erts V.  Riley,  15  La.  Ann.  103;  Chicago 
&c.  R.  Co.  V.  Moss,  60  Miss.  1003;  «. 
c.  45  Am.  Rep.  428;  Chicago  &c.  R. 
.  Co.  V.  Abels,  60  Miss.  1017;  Putter- 
son  V,  Clyde,  67  Pa.  St.  500,  506;  Little 
Rock&c.  R.  Co.  r.  Talbot,  39  Ark.  523. 
521);  Railroad  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357,  876,  377;  BroT^Ti  r. 

85 
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done,  the  carrier  must  exonerate  himself  or  pay  damages.  At 
this  point  there  is  a  divergence  in  the  judicial  conception  of  what 
is  necessary  on  his  part  to  exonerate  himself.  According  to  one 
conception,  it  is  sufficient  for  him  to  present  proof  which,  accord- 
ing to  the  usual  formula  of  judicial  speech,  **  brings  the  case 
within  the  excepted  peril ;  ' '  which  means  that  he  must  produce 
evidence  showing  that,  at  the  time  of  the  happening  of  the  loss 
or  damage,  the  excepted  peril,  —whether  it  be  a  peril  excepted 
by  the  rule  of  the  common  law  or  by  the  terms  of  a  special  con- 
tract with  the  shipper,  —  was  present  and  operating  as  an  effi- 
cient cause  of  the  loss  or  damage.  By  showing  this,  according 
to  this  conception,  he  rebuts  the  presumption  of  negligence 
created  by  the  naked  proof  of  the  fact  of  the  loss  or  damage,  as 
above  stated,  and  the  burden,  of  proof  then  shifts  upon  the 
plaintiff  to  prove  that,  notwithstanding  the  presence  of  the  ex- 
cepted peril  and  its  operation  as  an  efficient  cause  in  producing 
the  loss  or  damage,  the  carrier  was  guilty  of  negligence  or 
fault. ^     The  other  conception  is  that  it  is  not  enough  for  the 


Adams  Exp.  Co.,   15   W.  Va.  812,  818; 
Dunseth   v.    Wade,   3    III.    285,   288; 
Ewart  tr.  Street,  2  BaUey   (S.  C),  167, 
161 ;  At  wood  V,  Reliance  Transporta- 
tion Co.,  9  Watts  (Pa.)  87;  Smyrl  r. 
Niolon,  2  Bailey  (S.  C),  *21 ;  Schooner 
Emma  Johnson,  1  Sprague   (U.   S.), 
627;  Bearse  r.  Ropes,  1   Sprague  (U.. 
S.),   3:U;    Mitchell  v.  United    States 
Exp.  Co.,  40  la.   2U;   Whitworth    v. 
Erie  R.  Co  ,  87  N.  Y.  413,  419;  Lamb 
V  Camden  &c.  R.  Co.,  46  N.  Y.  271; 
Caldwell  v.    New   Jersey    Steamboat 
Co.,  47  N.  Y.   282;    Hays  u.  Kennedy, 
41   Pa.   St.  378,    384;    Humphreys  v. 
Reed,  6  Whart.  (Pa.)  435,  444;  Letch- 
ford  o.  Golden  Eagle,   17  La.  Ann  9; 
Kirk  ».  Folsom,  23  La.  Ann.  584 ;  Price 
V,  Ship  Uriel,  10  La.  Ann.  413.    The 
following  is  the  celebrated  passage  of 
Lord  Mansfield  on  tliis  question,  often 
quoted  in  modern  opinions:  **To  pre- 
vent litigation,  collusion,  and  the  ne- 


cessity of  going  into  circumstances 
impossible  to  be  unravelled,  the  law 

« 

presumes  against  the  carrier,  unless 
he  shows  it  was  done  by  the  king*8 
enemies,  or  by  such  act  as  could 
not  happen  by  the  intervention  of 
man,  as  storms,  lightning  and  tem- 
pests." Forward  o.  Pittard,  1  T.  R. 
27,  33.  In  cases  where  there  is  no 
contract  limiting  the  liability  of  the 
carrier,  this  position  is  beyond  all 
controversy,  "  since  everything  is  neg- 
ligence which  the  law  does  not  ex- 
cuse."   Dale  r.  Hall,  1  Wils.  281. 

1  Clark  17.  Barnwell,  12  How.  (U.  S.) 
272;  Spyer  r.  The  Mary  Belle  Rol>ert8, 
2  Sawyr.  (U.  S.)  1;  Hunt  p.  The  Cleve- 
land, G  McLean  (U.  S.),  76,  79;  Wer- 
theimer  p.  Pennsylvania  R.  Co.,  17 
Blatclif.  (U.  S.)  421;  .The  Neptune,  6 
Blatchf.  (U.  S.)  194;  Kclliam  r.  The 
Keu.siugton,  24  La.  Ann.  100;  Kirk  v. 
Folsom,  23  La.   Ann.   5B4;    Price    v. 
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carrier  to  show  that,  at  the  time  of  the  happening  of  the  loss  or 
damage,  the  excepted  peril  was  present  and  operating  to  produce 
It,  but  that  he  must  also  show  that  he  and  his  servants  were  not 
guilty  of  negligence  or  fault  in  the  premises,  —  in  other  words 
that  the  excepted  peril  was  the  sole  cause  of  the  loss  or  damage.^ 

§  1851.  Source  of  this  Divergrence  of  Opinion  :  Whetlier 
the  Special  Contract  Reduces  tlie  Carrier  to  the  Status  of  an 
Ordinary  Bailee  for  Hire.  —  In  searching  for  the  source  of 
this  diflFerence  of  opinion,  it  is  found  that  the  views  of  the  courts 
have  diverged  upon  the  question  of  the  effect  of  the  special  con- 
tract with  the  shipper,  by  which  the  carrier  attempts  to  discharge 
himself  from  his  liability  as  an  insurer  at  common  law.  All  the 
American  courts  agree  to  the  conclusion  stated  in  the  preceding 
section,  that  such  a  contract  cannot  be  allowed  to  have  the  effect 
of  discharging  the  carrier  from  liability  for  losses  or  injuries 
happening  through  the  negligence,  fraud,  or  other  fault  of  him- 
self or  his  servants.  Upon  this  point  there  is  now  no  substantial 
difference  of  opinion,  and  the  subject  may  be  laid  entirely  out  of 


Ship  Uriel,  10  La.  Ann.  413;  Colton  v, 
Cleveland  &c.  R.  Co.,  67  Pa.  St:  211; 
Patterson  v.  Clyde,  67  Pa.  St.  600,  606; 
Little  Rock  &c.  R.  Co.  v.  Corcoran,  40 
Ark.  875;  Little  Rock  &c.  R.  Co.  o. 
Talbot,  39  Ark.  623,  530 ;  Little  Rock 
^.  R.  Co.  V.  Harper,  44  Ark.  208; 
MitcheU  r.  United  States  Exp.  Co.,  46 
la.  214;  Whitworth  r.  Erie  R.  Co.,  87 
N.  Y.  413,  419;  Lamb  v.  Camden  &c. 
R.  Co.,  46  N.  y.  271  (two  of  the  five 
judges  dissenting) ;  Famham  v,  Cam- 
den &c.  R.  Co.,  55  Pa.  St.  53;  Read  v, 
8t.  Louis  &c.  R.  Co.,  60  Mo.  199;  Davis 
V.  Wabash  &c.  R.  Co.,  89  Mo.  340,  352 
(reversing  s.  c.  13  Mo.  App.  449). 

1  Swindler  v.  Billiard,  2  Rich.  L. 
<S.  C.)  286;  Baker  v.  Brinson,  9  Rich. 
L.  (S  C.)  201;  Singleton  v.  Hilliard,  1 
StTobh.L.  (S.  C.)  203;  United  States 
Exp.  Co.  V.  Backman,  28  Oh.  St.  144 ; 
Union  Exp.  Co.  9.  Graham,  26  Oh.  St. 
595;   Berry    v.  Cooper,    28    Ga.   543; 


Davidson  o.  Graham,  2  Oh.  St.  131, 
141;  Graham  v.  Davis,  4  Oh.  St.  362; 
Whitesides  v.  Russell,  8  Watts  &  S. 
(Pa.)  44 ;  Levering  r.  Union  Transp. 
&c.  Co.,  42  Mo.  88,  95,  96  (overruled, 
it  seems  by  Read  v.  St.  Louis  &g.  R.  Co., 
60  Mo.  199) ;  Chicago  &c.  R.  Co.  o. 
Moss,  60  Miss.  1003;  s,  c.  45  Am.  Rep. 
428;  Chicago  &c.  R.  Co.  t?.  Abels,  60 
Miss.  1017;  Brown  v,  Adams  Exp. 
Co.,  15  W.  Va.  812,  818;  Hays  r. 
Kennedy,  41  Pa.  St.  378,  384;  Humph- 
reys V,  Reed,  6  Whart.  (Pa.)  435,  444 
(overruled,  it  seems,  by  Patterson  v. 
Clyde,  67  Pa.  St.  600,  500 ;  and  Farn- 
ham  V.  Camden  &c.  R.  Co.,  55  Pa.  St. 
53) ;  South  &c.  R.  Co.  v.  Henlein,  52 
Ala.  606,  612;  Read  r.  Spauldiug,  30 
N.  Y.  630,  645;  Michaels  t>.  Now 
York&c.  R.  Co.,  30  N.  Y.  664,  678 
(overruled  by  Whitworth  r,  Erie  R, 
Co.,  87  N.  Y.  413,  419,  and  Lamb  v. 
Camden  &c.  R.  Co.,  4G  N.  Y.  271). 
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view.  But  the  divergence  of  opinion  commences  at  the  point 
where  some  of  the  courts  concede  to  such  a  contract  the  effect  of 
reducing  the  liability  of  the  common  carrier  to  that  of  a  mere 
private  carrier  or  ordinary  bailee  for  hire,  so  as  to  make  him 
liable  only  for  the  exercise  of  ordinary  care,  diligence  and  skill ;  ^ 
while  others  deny  this  effect  to  it,  and  hold  that  the  law  will  not, 
on  grounds  of  public  policy,  permit  the  carrier  thus  to  cast  off 
entirely  the  liability  imposed  upon  him  by  the  common  law,  but 
that  he  still  remains,  though  to  a  modified  degree,  a  public  car- 
rier and  subject  to  the  obligations  attaching  to  that  office.^ 

§  1852.  Inconsistency  of  the  Courts  in  Respect  of  this 
Qnestlon.  — But  some  of  the  courts  have  not  been  consistent  in 
adopting  and  applying  one  or  the  other  of  these  conclusions. 
Both  conclusions  have  been  announced  in  decisions  of  the  same 
court.^  The  courts  which  adopt  the  former  view  reason  that  * '  this 
neither  changes  nor  interferes  with  any  established  rule  of  law ; 


1  York  Co.  V.  Central  Railroad,  3 
Wall.  (U.  S.)  107;  Merriman  v.  Brig 
May  Queen,  1  Newb.  (U.  S.)  464;  Col- 
ton  V.  Cleveland  &c.  R.  Co.,  67  Pa.  St. 
211;  Sager  v.  Portsmouth  &c.  R.  Co., 
31  Me.  228,  238;  Camden  &c.  R.  Co. 
V.  Baldauf,  16  Pa.  St.  67,  77;  Verner 
V.  Sweitzer,  32  Pa.  St.  208;  Goldey  v. 
Pennsylvania  R.  Co..  30  Pa.  St.  242, 
246;  Dorr  v.  New  Jersey  Steam  Nav. 
Co.,  11  N.  Y.  485,  493;  Lamb  r.  Cam* 
den  &c.  R.  Co.,  4G  N.  Y.  271,  278. 

2  Davidson  v.  Graham,  2  Oh.  St. 
131,  140;  Graham  v.  Davis,  4  Oh.  St. 
362;  Levering  v.  Union  &c.  Co.,  42 
Mo.  88, 95;  Steele  v.  Townsend,  87  Ala. 
247,  253;  Swindler  v.  Hilliard,  2  Rich. 
L.  (S.  C.)  286;  Baker  v.  Brinson,9  Id. 
201;  Railroad  Co.  v.  Lockwood,  17 
Wall.  (V.  S.)  357,  376;  Brown  v. 
Adams  Exp.  Co  ,  15  W.  Va.  812,  818; 
Atchison  &c.  R.  Co.  v.  Washburn,  5 
Neb.  117,  121;  Bank  of  Kentucky  v. 
Adams  Exp.  Co.,  93  U.  S.  174,  180, 
185. 


*  Compare  York  Co.  v.  Central  RaU- 
road,  3  Wall.  (U.  S.)  107,  with  Rail- 
road Co.  V.  Lockwood,  17  Wall.  (U. 
S.)  357,  376,  and  Bank  of  Kentucky  v> 
Adams  Exp.  Co.,  93  U.  S.  174,  185.  In 
Railroad  Co.  v.  Lockwood,  supraj  Mr. 
Justice  Bradley,  in  giving  the  opinion 
of  the  court,  cites  Davidson  v.  Gra- 
ham, 2  Oh.  St.  131 ;  Graham  v.  Davis^ 
4  Oh.  St.  362;  Swindler  p.  Hilliard^ 
2  Rich.  L.  (S.  C.)  286;  Baker  v.  Brin- 
son,  9  Id,  201 ;  Steele  v,  Townsend, 
37  Ala.  247,  — all  of  which  hold  that, 
where  there  is  a  special  contract  lim- 
iting the  liability  of  the  carrier,  the 
burden  is  upon  the  carrier,  not  only  to 
bring  the  loss  within  the  exception  of 
the  contract,  but  also  of  showing  that 
he  was  guilty  of  no  negligence  con- 
tributing thereto.  Now,  it  is  to  be 
observed  that  this  doctrine  had  been 
denied  by  the  Supreme  Court  of  the 
United  States  in  Clark  r.  Barnwell,  12 
How.  (U.  S  )  272,  which  is  the  leading 
case  in  favor  of  tlic  opposing  doctrine. 
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it  only  makes  a  case  to  be  governed  by  a  diflferent  rule;  "  ^  and 
that  "  the  most  that  it  can  do  is  to  relieve  them  from  those  con- 
clusive presumptions  of  negligence  which  arise  when  the  accident 
is  not  inevitable,  even  by  the  highest  care,  and  to  require  that 
negligence  be  actually  proved  against  Ihem.^ 

§  1853.  Reasoning^  of  those  Goarts  which  deny  this  Effect 
to  the  Contract.  —  On  the  other  hand,  those  courts  which  have 
denied  that  it  is  within  the  power  of  the  common  carrier,  by  a 
mere  contract  with  the  shipper,  to  reduce  his  status  to  that  of  a 
private  carrier  or  bailee  for  hire,  have  placed  their  conclusions 
upon  such  unanswerable  reasoning  as  this :  *'  It  is  not  true  that 
the  character  of  the  employment  is  changed  by  such  contract, 
and  the  carrier  is  not,  and  cannot  in  fact  be  regarded  as  a  mere 
private  bailee  for  hire.  He  is  still  a  common  carrier,  and  not  at 
liberty  to  refuse  to  perform  his  duties  as  such,  even  in  regard  to 
the  particular  transaction  to  which  the  contract  relates.     In  con- 


that  where  the  carrier  brings  the  case 
withiu  the  excepted  peril,  the  burden 
is  shifted  upon  the  owner,  of  showing 
oegligence  or  fault.  In  one  of  the 
cases  above  cited  by  Mr.  Justice  Brad- 
ley (Graham  v.  State,  4  Oh.  St.  302), 
the  decision  in  Clark  v.  Barnwell  was 
severely  criticised  by  Ranney,  J.  The 
Supreme  Court  of  the  United  States  in 
Kal'road  Co.  v.  Reeves  (10  Wall.  (U. 
S.)  176,  189),  had  reaffirmed  the  doc- 
trine of  Clark  v,  Barnwell,  supra.  So 
that  the  announcement  of  the  princij^le 
in  Railroad  Co.  v.  Lockwood,  supra,  has 
not  had  any  apparent  practical  influence 
upon  the  decisions  of  that  court,  but 
Temains  a  mere  abstract  theor}'.  So, 
in  Missouri,  Where  the  doctrine  that  a 
carrier  cannot,  by  contract,  reduce  him- 
self to  the  status  of  an  ordinary  bailee 
lor  hire,  was  asserted  in  a  vigorous 
opinion  by  Wagner,  J.  (Levering  v. 
Union  &c.  Co.,  42  Mo.  88,  95,  9G),  the 
same  court,  iu  a  subsequent  case  (Head 
r.  St.  Louis  &c.   R.  Co.,  60  Mo.  199), 


in  which  the  opinion  was  delivered 
by  the  same  judge,  entirely  ignoring 
or  forgetting  its  previous  ruling,  an- 
nounced its  adherence  to  the  doctrine 
of  Railroad  Co.  v.  Reeves,  and  then 
decided  the  case  on  another  ground; 
and  the  same  court,  in  Davis  v.  Wabash 
&c.  R.  Co.  (89  Mo.  310,  854),  has  re- 
cently reaffirmed  its  adherence  to  the 
same  idea, —  which  is,  that  the  carrier 
exonerates  himself  by  showing  the 
presence  of  the  excepted  peril,  and  that 
the  shipper  must  then  show  negligence 
or  fault.  In  New  York,  Pennsylvania 
and  Missouri,  the  courts  have  swung 
back  and  forth  upon  this  question  like 
the  oscillations  of  a  pendulum,  and 
the  writer  is  justified  in  saying  that 
some  of  their  decisions  have  been 
loosely  and  feebly  considered. 

1  Dorr  V.  New  Jersey  Steam  Nav. 
Co.,  11  N.  Y.  485,  493,  opinion  by 
Parker,  J. 

»  Goldey  v.  Pennsylvania  R.  Co.,  30 
P;i.  St.  242,  210. 
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sequence  of  the  nature  of  his  employment  and  its  connection 
with  the  public  interests,  the  common  carrier  is  held  to  a  higher 
degree  of  diligence  than  the  private  carrier ;  and  he  cannot  be 
allowed,  with  proper  regard  for  the  public  safety,  to  relieve 
himself  to  any  extent  from  that  care  and  diligence  which  have 
been  enjoined  upon  him  from  considerations  of  great  public 
interest.  We  are  unanimous  in  holding  that  the  common  carrier 
cannot  relieve  himself  to  any  extent  by  special  contract,  from 
losses  occasioned  by  his  own  neglect ;  and  that,  although  he  may, 
by  contract,  restrict  his  liability  as  an  insurer,  yet  that  he  cannot 
stipulate  for  a  less  degree  of  care  and  diligence,  in  the  discharge 
of  his  duty,  than  that  which  pertains  to  his  peculiar  trust  as  a 
bailee."  *  "  The  taking  of  reasonable  care,  and  the  furnishing 
of  cars  reasonably  safe  and  suitable  for  the  business  —  these 
seem  to  be  the  very  things  required  by  law;  and  unless  the  car- 
rier shows  satisfactorily  that  he  has  come  up  to  these  require- 
ments, he  will  be  responsible  for  loss  without  regard  to  his  special 
contract  for  exemption."^  **It  is  a  mistake  to  suppose  that, 
by  the  insertion  of  such  an  exception  as  is  found  in  this  bill  of 
lading,  the  character  of  the  employment  is  changed.  The  party 
receiving  the  goods  still  remains,  notwithstanding  this  feature  of 
the  contract,  a  common  carrier;  his  liability  only  to  the  extent 
of  the  exception  is  diminished.  '  In  all  things  else,  the  very 
same  principles  apply.  Care  and  diligence  are  still  elements  of 
the  contract,  and  strict  proof  is  properly  required  before  any 
exemption  may  be  claimed.'  "'  **  The  true  view  is  that  common 
carriers  are  such  by  virtue  of  their  occupation,  not  by  virtue  of 
the  responsibilites  under  which  they  rest.  These  responsibilities 
may  vary  in  different  countries  and  at  different  times,  or  by 
reason  of  special  contracts,  but  this  does  not  change  the  character 
of  the  employment;  and  they  are  still  common  carriers,  it  may 
may  be  with  enlarged  exemptions  from  responsibility."  • 

1  Davidson  v.   Graham,  2   Oh.   St.  Ing  Baker  v.  Brinson,   9  Rich.  L.  (S. 
131,  140.  opinion  by  Barlley,  J.  C.)  201,  203. 

2  Levering  v.    Union    &c.   Co.,  42  *  Brown  v,  Adams  Exp.  Co.,  15  W. 
Mo.  8«.  or,,  ophiion  by  Wntfner,  J.  W.   Va.   812,  818,  opinion   by  Green, 

3  SttM-le  r.  Townscnd,  37  Ala.  247,  President. 
253,  opinion  Ijy  K.  W.  Walker,  J.;  cit- 
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§  1854.  Views  of  the  Supreme  Court  of  the  United  States 
on  this  Question.  —  The  reasoning  by  which  the  same  conclusion 
was  enforced  in  the  Supreme  Court  of  the  United  States,  de- 
serves, in  view  of  the  eminent  character  of  that  court,  the  extent 
of  its  jurisdiction,  and  the  great  influence  of  its  decisions  on 
questions  of  commerce,  no  less  than  in  view  of  the  standing  of 
the  judges  who  pronounced  the  opinions  quoted  from,  a  separate 
statement.  This  view  was  first  announced  by  Mr.  Justice  Brad- 
ley in  that  tribunal,  in  what  has  since  come  to  be  regarded  as  a 
leading  case,  in  the  following  language :  **  It  is  argued  that  a 
common  carrier,  by  entering  into  a  special  contract  with  a  party 
for  carrying  his  goods  or  person  on  modified  terms,  drops  his 
character  and  becomes  an  ordinary  bailee  for  hire,  and,  there- 
fore, may  make  any  contract  he  pleases.  That  is,  he  may  make 
any  contract  whatever  because  he  is  an  ordinary  bailee ;  and  he  is 
an  ordinary  bailee  because  he  has  made  the  contract.  We  are 
unable  to  see  the  soundness  of  this  reasoning.  It  seems  to  us 
more  accurate  to  say  that  common  carriers  are  such  by  virtue  of 
their  occupation,  not  by  virtue  of  the  responsibilities  under 
which  they  rest.  Those  responsibilities  may  vary  in  different 
countries,  and  at  different  times,  without  changing  the  character 
of  the  employment.  The  common  law  subjects  the  common 
carrier  to  insurance  of  the  goods,  except  as  against  the  act  of  God 
or  public  enemies.  The  civil  law  excepts  also  losses  by  means 
of  any  superior  force,  and  any  inevitable  accident.  Yet  the  em- 
ployment is  the  same  in  both  cases.  And  if,  by  special  agree- 
ment, the  carrier  is  exempted  from  still  other  responsibilities,  it 
does  not  follow  that  his  employment  is  changed,  but  only  that 
his  responsibilities  are  changed.  The  theory  occasionally  an- 
nounced, that  a  special  contract  as  to  the  terms  and  responsibili- 
ties of  carriage  changes  the  nature  of  the  employment,  is  calcu- 
lated to  mislead.  The  responsibilities  of  a  common  carrier  may 
be  reduced  to  those  of  an  ordinary  bailee  for  hire,  whilst  the  na- 
ture of  his  business  renders  him  a  common  carrier  still.  Is  there 
any  good  sense  in  holding  that  a  railroad  company,  whose  only 
business  is  to  carry  passengers  and  goods,  and  which  was  created 
and  established  for  that  purpose  alone,  is  changed  to  a  private 
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carrier  for  hire  by  a  mere  contract  with  a  customer,  whereby  the 
hitter  assumes  the  risk  of  inevitable  accidents  in  the  carriage  of 
his  goods  ?  Suppose  the  contract  rehites  to  a  simple  crate  of  glass 
or  crockery,  whilst  at  the  same  time  the  carrier  receives  from 
the  same  person  twenty  other  [)arcels,  respecting  which  no  such 
contract  is  made.  Is  the  company  a  public  carrier  as  to  the 
twenty  parcels,  and  a  private  carrier  as  to  the  one?  On  this 
point  there  are  several  authorities  which  support  our  view,  some 
of  which  are  noted  in  the  margin."  ^  A  common  carrier  may,  un- 
doubtedly become  a  private  carrier,  or  a  bailee  for  hire,  when,  as 
a  matter  of  accommodation  or  special  engagement,  he  undertakes 
to  carry  something  which  it  is  not  his  business  to  carry.  For 
example,  if  a  carrier  of  produce  running  a  truck  boat  between 
New  York  City  and  Norfolk,  should  be  requested  to  carry  a  keg 
of  specie,  or  a  load  of  expensive  furniture,  which  he  could  justly 
refuse  to  take,  such  agreement  might  be  made,  in  reference  to 
his  taking  and  carrying  the  same,  as  the  parties  chose  to  make, 
not  involving  any  stipulation  contrary  to  law  or  public  policy. 
But  when  a  carrier  has  a  regularly  established  business  for  car- 
rying all  or  certain  articles,  and  especially  if  that  carrier  be  a 
corporation  created  for  the  purpose  of  the  carrying  trade,  and 
the  carriage  of  the  articles  is  embraced  within  the  scope  of  its 
chartered  powers,  it  is  a  common  carrier,  and  a  special  contract 
about  its  responsibility  does  not  divest  it  of  the  character."  ' 


1  The  learned  judge  here  cited  Dav- 
idson V.  Gmham,  2  Oh.  St.  131 ;  Gra- 
ham V.  Davis,  4  Oh.  St.  3G2;  Swindler 
V.  HUliard,  2  Rich  L.  (S.  C.)  280;  Ba- 
ker V.  Brinson,  9  Id.  201;  Steele  v. 
Townsend,  37  Ala.  247,  —  all  of  which 
hold  that,  where  there  is  a  special 
contract  limiting  the  liability  of  the 
carrier,  the  burden  is  upon  the  carrier 
not  only  to  bring  the  loss  within  the 
exemption  of  the  coutmct,  but  also  to 
show  that  he  was  guilty  of  no  ncgli- 
genrce  contributing  thereto. 

*  Ilailroad  Co.  v.  Locliwood,  17 
Wall.  (U.  S.)  357,  37fi,  377.  lu  an- 
other part  of  the  .  same  opinion,   the 


learned  justice  adverted  to  a  conse- 
quence of  this  view,  in  the  following 
language:  **The  Pennsylvania  and 
Ohio  decisions  differ  mainly  in  this, 
that  the  former  give  to  a  special  con- 
tract (when  the  same  is  admissible) 
the  effect  of  converting  the  common 
carrier  into  a  special  bailee  for  hire, 
whose  duties  are  governed  by  his 
contract,  and  against  whom,  if  negli- 
gence is  charged,  It  must  be  proved  by 
the  party  injured;  whilst  the  latter 
hold  tliat  the  cliaracter  of  the  carrier  is 
not  chau!;ed  by  the  contract,  but  tliat 
ha  is  a  common  carrier  still,  with  en- 
larged exemptions  from  responsibility- 
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In  a  subsequent  case,  in  certain  actions  against  the  Adams  Express 
Company,  to  recover  for  the  loss  of  certain  money  delivered  to 
them  for  carriage,  which  money  was  lost  in  a  fire  caused  by  the 
wreck  of  the  railway  train  on  which  the  safe  of  the  company  was 
<;arried,  the  circuit  court  instructed  the  jury,  in  substance,  that, 
under  the  modified  contract  of^bailment  which  was  shown  to  have 
been  made  in  this  case,  the  defendants  were  liable  for  loss  by  fire 
only  to  the  extent  to  which  mere  bailees  for  hire,  not  common 
carriers,  were  liable ;  that  is,  that  they  were  responsible  only  for 
the  w^ant  of  ordinary  care  exercised  by  them  or  those  who  were 
under  their  control.  "  With  this,"  said  Mr.  Justice  Strong,  in 
giving  the  opinion  of  the  Supreme  Court,  *' we  cannot  concur, 
though  we  are  not  unmindful  of  the  ability  with  which  the  learned 
judge  had  defended  his  opinion.  We  have  already  remarked,  the 
defendants  were  common  carriers.  They  were  not  the  less  such 
because  they  had  stipulated  for  a  more  restricted  liability  than 
would  have  been  theirs  had  their  receipt  contained  only  a  con- 
tract to  carry  and  deliver.  What  they  were,  is  to  be  determined 
ty  the  nature  of  their  business,  not  by  the  contract  they  ' 
made  respecting  the  liabilities  which  shpuld  attend  it.  Having 
taken  up  the  occupation,  its  fixed  legal  character  could  not  be 
thrown  off  by  any  declaration  or  stipulation  that  they  should  not 
be  considered  such  carriers."  ^  Further  on  in  the  opinion,  the 
learned  justice  says:  "We  cannot  close  our  eyes  to  the  well 
known  course  of  business  in  the  country.  Over  very  many  of 
•our  railroads  the  contracts  for  transportation  of  goods  are  made, 
not  with  the  owners  of  the  roads,  nor  with  the  railroad  compa- 
nies themselves,  but  with  transportation  agencies  or  companies 
which  have  arrangements  with  the  railroad  companies  for  the  car- 
riiige.  In  this  manner  some  of  the  responsibilities  of  common 
carriage  are  often  sought  to  be  evaded,  but  in  vain.     Public  pol- 

within  which  the  burden  of  proof  Is  judge  on  the  trial  charged  the  jury,  as 

on  him  to  show  that  an  injury  occurs,  requested  by  the  defendauts,  that  the 

The  effect  of  this  difference  is  to  shift  burden  of  proof  was  on  the  plaintiff.*' 

the  burden  of  proof  from  one  party  to  Ibid,  370. 

the  otlier.     It  is  unnecessary  to  adju-  *  Danlc  of  Kentuclcy  v.  Adams  Exp. 

plicate  that  point  in  this  case,  as  the  Co.,  03  U.  S.  174,  180. 
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icy  demands  that  the  right  of  the  owners  to  absolute  security,, 
against  the  negligence  of  the  carrier,  and  of  all  persons  engaged 
in  performing  the  carrier's  duty,  shall  not  be  taken  away  by 
any  reservation  in  the  carrier's  receipt,  or  by  any  arrangement 
between  him  and  the  performing  company."  ' 

§  1855.  Reasons  griven  for  the  Opposingr  Views  in  Case  of 
Ijoss  by  Fire.  —  The  conclusion,  sustained  by  the  numerical 
weight  of  authority,  as  stated  in  the  preceding  sub-section,  seems 
to  proceed  upon  the  conception,  supported  to  a  considerable  ex- 
tent by  experience,  that  the  mere  fact  of  the  happening  of  a  fire 
may  be  as  consistent  with  the  inference  of  mere  casualty  as  with 
the  inference  of  negligence,  and  that  the  former  inference  is 
consequently  to  be  preferred.  The  view  of  the  courts  which  so 
hold  has  nowhere,  perhaps,  been  thrown  into  a  stronger  light  than 
in  the  following  reasoning  of  Mr.  Justice  Agnew:  **  The  burthen 
of  the  proof  of  the  loss  which  brings  the  carrier  within  the  restric- 
tion in  his  contract  lies  on  him ;  but  when  he  has  proved  such  a 
loss,  unattended  by  circumstances  indicating  negligence,  the  onus^ 
of  the  proof  of  negligencp  is  cast  upon  the  plaintiff.  The  effect 
is  that  the  carrier  must  begin  the  proof,  and,  if  he  cannot  make  it 
without  showing  negligence,  or  circumstances  from  which  it  will 
be  inferred,  he  is  not  exonerated.  But  when  he  has  shown  a  loss^ 
within  the  restriction,  to  require  more  of  him  is  to  limit  the  re- 
striction, and  destroy  its  chief  purpose.  It  is  the  great  risk  of  fire, 
not  compensated  by  the  ordinary  compensation  of  the  carriage, 
and  the  diflSculty  of  preventing  it  even  with  great  care,  as  well 
as  the  impossibility  oftentimes  of  proving  the  attending  circum- 
stances, which  constitute  the  great  reason  for  the  limitations  of 
liability  from  this  cause.  When  vessel  and  cargo  have  both  been 
consumed,  and  the  sailors  have  gone  to  the  bottom,  or  have  been 
scattered  over  the  seas  in  other  service,  no  evidence  remains  of 
the  attending  circumstajices ;  and  the  limitation  is  useless,  if,  in 
addition,  the  onrrier  must  prove  due  care  and  diligence  affirma- 
tively.    When  he  has  shown  the  loss  within  the  exception  of  his- 

1  Ibid,  185. 
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contract,  without  apparent  negligence,  he  has  brought  himself 
within  the  terms  of  his  bargain.  On  what  principle  is  that  bar- 
gain to  be  nullified,  by  requiring  of  him  the  production  of  that 
evidence,  the  loss  or  difficulty  of  obtaining  which  was  the  very 
reiison  for  limiting  his  responsibility?  He  may  well  say  to  the 
shipper,  *  If  this  be  the  rule  you  would  put  me  under,  pay  me 
the  extra  hire  for  the  service,  for  I  might  as  well  omit  the 
restriction  if  I  am  held  to  a  measure  of  evidence  I  probably  can- 
not furnish.'  To  load  down  his  contract  with  this  measure  of 
proof  is  simply  to  hold  that  he  cannot  limit  his  responsibility. 
It  is  surely  enough  to  say  to  him,  '  If  your  own  evidence  shows^ 
your  negligence,  you  have  not  acquitted  yourself  of  liability.' 
The  presumption  of  self  interest,  as  well  as  of  honesty,  forbids 
the  idea  of  a  voluntary  or  a  negligent  fire,  which  must  cause  sa 
much  loss  to  the  owner  and  so  much  danger  to  his  servants. 
That  the  onus  of  establishing  negligence  should  rest  upon  the 
plaintiff  is  therefore  a  proper  consequence  of  the.  power  to  limit 
liability. by  special  contract."^  This  reasoning  overlooks  the 
consideration  that  the  difficulty  of  producing  proof  of  negligence 
would  be  even  greater  in  the  shipper,  than  that  of  producing 
proof  of  diligence  in  the  carrier.  It  is  at  least  possible  for  the 
latter,  on  notice  to  the  shipp'er,  knowmg  from  the  books  of  hi& 
agent  in  port  who  the  shipper  is,  to  take  the  depositions  of  the 
sailors  de  bene  esse^  before  they  scattered  on  other  voyages.  Aside 
from  this,  the  shipper,  from  the  nature  of  the  case,  can  never 
prove  the  circumstances  attending  a  loss,  even  by  fire  at  sea,  such 
as  the  one  under  consideration  in  the  above  case,  unless  he  actu- 
ally accompanies  his  goods  on  the  voyage  and  watches  them  all 
the  time.  He  must,  in  most  of  such  cases,  resort  for  his  evidence 
to  the  carrier's  servants,  which  is  tantamount  to  excluding  the 
possibility  of  his  proving  negligence. 

The  other  view  was  thus  clearly  stated  by  Mr.  Justice  Stone: 
**  The  shipper  makes  a  prima  facie  case  against  the  carrier,  when 
he  shows  the  goods  were  not  delivered.  This  casts  the  onus  on 
the  carrier,  to  show  that  the  loss  occurred  from  a  danger  of  the 

I  Patterson  r.  Clyde,  67  Pa.  St.  500,  506. 
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river,  or  from  fire;  and  he  must  also  prove  2i  prima  facie  case  of 
diligence  on  his  part.  This,  of  course,  implies  a  river-worthy 
vessel,  properly  furnished  and  appointed,  competent  and  suflS- 
cient  officers  and  crew,  and  care  and  vigilance  to  prevent  danger, 
and  to  avert  it  when  impending.  Any  deficiency  in  the  skill  or 
watchfulness  of  the  officers  or  crew,  in  the  matter  of  their  spec- 
ial function,  in  the  apparatus  to  extinguish  fire,  or  in  its  where- 
abouts pr  readiness  for  prompt  present  use,  or  in  prompt  and 
vigorous  effort  to  extinguish  a  fire  when  it  originates,  would  fall 
short  of  proving  Vk  prima  facie  case  of  diligence.  Beyond  these 
two  shifting  stages,  our  decisions  have  declared  no  rule  in  the 
matter  of  the  burden  of  proof.'*  ^ 

§  185G.  What  Excepted  Perils  are  i^ithin  the  Rule.  —  The 

rule  which  exonerates  a  carrier  from  liability,  who  adduces  evidence 
which,  so  to  speak,  **  brings  the  case  within  the  excepted  peril," 
has  been  applied  in  the  case  of  dangers  of  navigation,^  perils  of 
the  seas,^  *•  accident  of  machinery,  boilers,  or  dangers  of  the  sea 
of  any  kind,"  *  fire,*  dangers  of  the  river,*  **  unavoidable  dan- 
gers of  river  navigation"  — sinking  of  the  vessel  in  a  collision,* 
<' accidental  and  uncontrollable  events,"    under  the   Louisiana 


1  Gray  ».  Mobile  Trade  Co.,  55  Ala. 
887,  899,  opinion  by  Stone,  J. 

«  Tlie  Mohler,  21  WaU.  (U.  S.)  280; 
Hunt  V,  *The  Cleveland,  6  McLean  (U. 
S.),  7G,  79;  Clark  v,  BarnweU,  12 
How.  (U.  S.)  272;  Transportation 
Co.  V.  Downer,  11  Wall.  (U.  S.)  129, 
134;  The  Neptune,  G  Batchf.  (U.  S.) 
194. 

»  Speyer  v.  The  Mary  Bell  Roberts, 
2  Sawy.  (U.  S.)  1;  Schooner  Emma  v, 
Johnson,  1  Sprague  (U.  S.),  527; 
Bearse  r.  Ropes,  1  Sprague  (U.  S.), 
331. 

«  Kelhan  v.  The  Kensington,  24  La. 
Ann.  100. 

*  Colton  V.  Cleveland  &c.  R.  Co., 
67  Pa.  St.  211 ;  Werthenner  v.  Pennsyl- 
vania R.  Co.,  17  Biatchf.  {\}   S.)  421; 


Patterson  r.  Clyde,  67  Pa.  St.  500, 
606;  Little  Rocic  &c.  R.  Co.  V.Cor- 
coran, 40  Ark.  876;  Little  Rock  &c. 
R.  Co.  V.  Talbott,  89  Ark.  528,  580; 
Little  Rock  &c.  R.  Co.  v.  Harper,  44 
Ark.  208;  Whitworth  v.  Erie  R.  Co., 
87  N.  Y.  418,  419;  Railroad  Co.  v. 
Reeves,  10  WaU.  (U.  S.)  176;  Union 
Ins.  Co.  V.  Shaw,  2  Dill.  (U.  S.)  U, 
21;  Mims  V.  Mitchell,  1  Tex.  443,  453; 
Denton  v.  Chicago  &c.  R.  Co  ,  52  la. 
161,  164;  Farnham  v.  Camden  &c.  R. 
Co.,  65  Pa.  St.  58. 

«  Turney  v,  Wilson,  7  Yerg. 
(Tenn.)  840,  848;  Duuseth  o.  Wade, 
8  111.  285,  288. 

'  Hays  r.  Kennedy,  41  Pa.  St.  878, 
884. 
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Code,^  theft, ^  and  an  extraordinary  flood,  ascribed  to   the  **  act 
of  God," » 

§  1857.  I>efen8e  of  IjOSs  by  Perils  of  Navigation.  — Com- 
ing now  to  the  question  what  the  carrier  must  prove  in  order  to 
exonerate  himself  in  the  case  of  particular  exemptions  in  the 
contract  of  carriage,  let  us  first  consider  the  usual  clause  in  ma- 
rine bills  of  lading  which  exonerates  the  carrier  from  liability 
for  loss  or  damage  happening  through '*  perils  of  the  seas,'* 
"  dangers  of  navigation,"  and  the  like,  couched  in  varying  forms 
of  expression.  Here,  remembering  the  principle  that  the  car- 
rier must  make  out  a  prima  facie  case  of  exoneration,  and  that 
the  shipper  will  not  be  required  to  prove  a  negative  —  that  is, 
that  the  loss  did  not  happen  by  perils  of  the  sea,^  and  that,  not- 
withstanding the  exemption,  he  remains  responsible  for  losses 
which  could  not  have  been  prevented  by  ordinary  skill  and  fore- 
sight,^ —  it  is  a  reasonable  conclusion  that  the  carrier  does  not 
complete  his  excuse  by.  merely  showing  the  presence  of  a  sea- 
peril,  such  as  a  violent  storm.  He  must  alao  show  that  his  ves- 
sel was  sea-worthy,  at  legist  unless  it  appears  that  the  storm  was 
of  such  violence  that  a  sea- worthy  ship  might  have  gone  dOwn  in 
it.  .  This  is  equivalent  to  saying  that,  whether  the  onusprobandi 
as  to  sea-worthiness  lies  upon  the  carrier  or  upon  the  shipper  will 
depend  upon  the  facts  of  the  particular  case;  and  in  a  case  of 
marine  insurance,  the  rule  has  been  said  to  be:  ^^  If  a  ship,  w^ith- 
in  a  day  or  two  after  her  departure,  become  leaky  and  founder  at 
sea,  or  be  obliged  to  put  back,  without  any  visible  or  adequate 
cause  to  produce  such  an  effect,  the  natural  presumptioa  is  that 
she  was  not  sea-worthy  when  she  sailed;  and  it  will  be  then  in- 
cumbent on  the  assured  to  show  the  state  she  was  in  at  the  tim^. 
But  if  it  appears  from  the  facts  of  the  case  that  the  loss  may  be 
fairly  attributed  to  sea  damage,  or  any  other  unforeseen  misfortune, 

1  Kirk  V.  Folsom,  23  La.  Ann.  584;  *  Shawv.  Gardner,  12  Gray  (Mass.)  > 

Price  V.  Ship  Uriel,  10  La.  Ann.  413.  488,  490. 

«  Claflin  V,  Meyer,  76  N.  Y.  260, 263.  *  Turney  v.  WUson,  7  Yerg.  (Tenn.) 

»  Davis  0.   Wabash  &c.  R.  Co.,  89  840,  343. 
Mo.  340,  352. 
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but  yet  the  insurers  mean  to  allege  that  the  ship  at  her  departure 
was  not  sea-worthy,  the  onus  probandi  will  lie  on  them.  This 
seems  to  be  the  simplest  rule,  and  simple  rules  are  always  best  in 
matters  of  commerce."*  Upon  parallel  reasoning  he  ought  to 
be  required,  in  order  to  make  out  a,  prima  facie  exoneration,  to 
show  a  vessel  well  manned  by  competent  seamen,-  not  overloaded, 
the  cargo  properly  stowed,  and  a  display  of  good  seamanship  and 
good  conduct  on  the  part  of  the  officers  and  crew  in  the  face  of  the 
storm.  Until  he  adduces  evidence  estiiblishing  such  a  predicate,  he 
does  not,  in  a  case  where  the  burden  of  proof  is  upon  him,  pre- 
sumptively show  that  the  proximate  cause  of  the  loss  or  injury 
was  the  fury  of  the  elements  instead  of  the  negligence  of  him- 
self or  servants;  if  his  evidence  leaves  the  question  equally 
balanced,  he  fails  to  exonerate  himself.  ^'It  is  important," 
said  Lowrie,  C.  J.,  '*  to  have  a  clear  idea  of  this.  The  carrier  is 
bound  to  carry  safely,  and  if  he  fail  to  do  so,  the  burden  of 
proof  of  a  valid  excuse  is  cast  upon  him.  If  he  show  a  cause 
which  the  law  admits  to  be  sufficiently  serious  to  be  called  inev- 
itable, he  has  merely  prepared  the  way  for  showing  that  he  has 
used  all  possible  care.  At  this  stage  of  the  case,  the  law  does 
not  presume  any  fault  on  his  part,  but  simply  demands  that  he 
shall  complete  his  excuse  by  showing  that,  in  the  midst  of  the 
danger,  he  exercised  all  the  skill  and  care  he  could  to  avoid  it. 
If  this  be  made  out,  then  he  stands  entirely  without  fault  before 
the  law,  having  performed  his  whole  duty  under  his  contract,  as 
it  is  interpreted  by  law,  according  to  the  customs  of  merchants 
and  carriers."  ^ 


1  BeU  V,   Reed,  4  BinD.   CPa.)   127, 
135.     See  ante,  §  1850. 

2  Hays  V.  Kennedy,  41  Pa.  St.  378, 
384.  See  also  Humphreys  v.  Reed,  6 
Whart.  (Pa.)  435,  444;  Letchford  u. 
Golden  Eagle,  17  La.  Ann.  9.  Ignoring 
this  principle,  as  it  would  seem,  it  was 
held  in  one  case  that,  where  the  vessel 
encountered  a  severe  storm,  sufllcient 
to  account  for  the  damage  in  the  ex- 
•ception    of   the  bill  of  lading,     this 


shifted  the  burden  of  proving  negli- 
gence to  the  shipper.  The  Neptune, 
6  Blatchf.  (U.  S.)  194.  In  another 
case  it  was  ruled  that  **  a  peril  of 
navigation  having  been  shown  to  ex- 
ist, and  to  have  occasioned  the  loss 
which  is  the  suijject  of  complaint, 
the  defendant  was  prima  fnci^.  relieved 
from  liability,  for  the  loss  was  thus 
brought  within  the  exceptions  of  the 
bill    of   lading.    Tliere  was  no  pre- 
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§  1858.  I>efense  of  Loss  by  Fire.  —  The  divergence  of  ju- 
dicial opinion,  already  pointed  out/  appears  to  some  extent  in 
cases  where  the  defense  set  up  by  the  carrier  is  that  the  goods 
were  lost  by  fire,  and  where  there  is  a  special  contract  exempting 
the  carrier  from  liability  in  the  case  of  such  a  loss.  The  pre- 
vailing opinion  in  these  cases  has  been  possibly  influenced  to  some 
extent  (unconsciously  no  doubt  on  the  part  of  the  judges),  by  the 
rule  in  cases  of  fire  insurance,  which  prohibits  the  insurer  from 
proving,  as  a  defense,  that  the  loss  happened  through  the  negli- 
gence of  the  insured  or  his  servants.  A  very  great  numerical 
preponderance  of  authority  is  to  the  effect  that  a  carrier  whose 
liability  is  governed  by  such  a  contract,  exonerates  himself  by 
showing  a  loss  from  a  fire  happening  from  some  unknown  cause, 
and  that  it  is  therefore  incumbent  upon  the  plaintiff,  in  order  to, 
sustain  a  recovery,  to  show  negligence  on  the  part  of  the  carrier 
or  his  servants,  either  in  the  happening  of  the  fire  or  in  failing 
to  rescue  the  goods  from  it.?  Only  three  cases  are  now  recalled 
by  the  writer  which  apply,  in  the  case  of  loss  by  fire,  the  rule 
that  it  is  not  only  incumbent  upon  the  carrier  to  prove  that  such 


sumption,  from  the  simple  fact  of  a 
loss  occurring  in  this  way,  that  there 
was  any  negligence  on  the  part  of  the 
company."  Transportation  Co.  v. 
Downer,  11  Wall.  (U.  S.)  129,134.  This 
<;ase  was  severely  criticised  by  Mr. 
District  Judge  Miller,  in  a  subsequent 
case  in  the  Circuit  Court  of  the  United 
States,  In  which  he  used  the  fol- 
lowing language:  **If  that  case,  as 
reported,  is  adhered  to  as  law,  ail 
that  the  owners  of  steamboats  are  re- 
quired, in  order  to  bring  themselves 
within  the  exception,  is  to  show  that 
they  encountered  shallow  water  and 
stuclE.  Before  a  shipper  should  be 
put  to  prove  negligence  on  the  part  ot 
the  carrier,  the  carrier  should  furnish 
evidence  tending  to  show  that  the  ac- 
cident was  unavoidable."  The  Ocean 
Wave,  3  Biss.  (U.  S.)  317. 


1  Ante,  §  1850. 

'  Kelham  v.  The  Kensington,  24  La. 
Ann.  100;  New  Orleans  Mutual  Insur- 
ance Co.  r.  New  Orleans  &c.  R.  Co., 
20  La.  Ann.  802 ;  Colton  r.  Cleveland 
&c.  K.  Co.,  C7  Pa.  St.  211 ;  Wertlieimer 
p.  Pennsylvania  R.  Co.,  17  Blatchf. 
(U.  S.)  421;  Cochran  v.  Dlnsmore,  49 
N.  Y.  249,  252;  Patterson  v,  Clyde, 
C7  Pa.  St.  600,  606;  Whitworth  r, 
ErieR.  Co.,  87  N.  Y.  413,  419;  Farn- 
hara  r.  Camden  &c.  R.  Co.,  55  Pa.  St. 
53;  Railroad  Co.  t;.  Reeves,  10  Wall. 
(U.  S.)  176;  Union  Iiis.  Co.  v,  Shaw, 
2  Dill.  (U.  S.)  14,21;  Mimst?.  Mitcliell, 
1  Tex.  443,  453;  Wilson  v.  Southern 
Pacific  R.  Co.,  62  Cal.  164, 172;  Steam- 
boat Emily  v.  Carney,  6  Kan.  645; 
Denton  v.  Chicago  &c.  R.  Co.,  52  la. 
161,  164. 
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H-i.  -:::i:  Titf  ■ '  tr  if  Norwich^  4 
J«-a.  ".  ^.  -J:  .  V  utfc^i  rotates  Exp. 
'  ♦.  -.  3avs:nan,  ^"^  •  >ri.  :*t.  1+4:  Black 
-.    finM.rTL-j.  rTui>p.  C>.,  33  Wis.  319; 

I'-ir.  A.iii>«sj-  -rity  ic.  R.  Co.  V.  Simp- 
^m«  ;«i  Aan.  i-^1;  Mooltoa  v.  St.  F&al 
jtc.  EL  C»i..  11  Kinn.  S>. 

•  t£:irt  •».  P(*iin2«7lvaiiia  R.  Co.,  11:? 
C-  -i.  Jol :  S;mns  (T.  >ew^  Tork  Central 
It  t  .>..  J**  lLiS!«.  239:  Jfewboruer  r. 
H.-TinU  ♦>  P'aiia.  174;  Hopkins  r. 
W^-^znytXr  ♦«  BLiCcilf.  (V.  S)  64; 
Be.jer  e.  Din^more,  51  S.  Y.  166; 
MatTQin  p.  Dm^more,  5*5  X.  T.  168:  62" 
M.  X>;  70  Id.  410;  Oppenheiroer  -. 
I'nited  States  Eip.  Co.,  69  111.  62; 
Knn)i*»t  r.  Express  Co.,  1  Woods  (U. 
S.;,573;  Elkins  V.  Empire  Transpor* 
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former  rule  have  generally  held  that,  where  the  carrier  .would 
exonerate  himself  from  the  payment  of  damages  beyond  the 
amount  stipulated,  in  case  the  lo^ss  is  proved  to  have  been  in  fact 
greater,  the  burden  is  upon  him  to  show  that  he  was  not  guilty 
of  negligence.*  On  the  other  hand,  the  cases  which  allow  the 
carrier,  by  a  contract  with  the  shipper,  to  fix  a  limit  of  valuation 
in  consideration  of  the  rate  of  freight  received,  which  shall 
prevail  even  in  case  of  loss  or  damage  by  his  neglect,  generally 
take  the  view  that,  in  the  case  of  a  loss  or  damage,  the  shipper 
must  prove  that  it  happened  through  negligence,  and  the  carrier 
is  not  required  in  the  first  instance  to  disprove  negligence.* 

§  I860.  What  Prc^snmption  intDase  of  Lioss  or  Injury  by  Con- 
nectingr  Carriers:  (a.)  The  English  Rule. — On  this  question  there 
is  a  division  of  judicial  opinion.     One  rule,  commonly  known  as 


tatlon  Co.,  81  Pa^  St.  (32  P.  F.  Simth) 
315;  South  &c.  R.  Co.  v,  Henlein,  52 
Ala.  G06;  s.  c.  66  Ala.  308;Musero. 
Holland,  17  Blatchf.  (U.  S.)  412; 
Harvey  v,  Terre  Haute  R.  Co.,  74  Mo. 
538;  Graves  v.  Lake  Shore  K.  Co.,  137 
Mass.  33. 

1  Gro<;aii  v.  Adams  Exp.  Co.  114 
Pa.  St.  523;  8.  c.  6  Cent.  Rep.  298; 
American  Exp.  Co.  v.  Sands,  55  Pa. 
St.  140. 

*  The  doctrine,  perhaps,  takes  root 
in  an  early  case  where,  according  to 
the  syllabus,  it  was  ruled  that  <*  if  a 
carrier  gives  notice  that  he  will  not  be 
accountable  for  goods  above  the  value 
of  £20,  unless  entered  and  an  insur- 
ance paid  over  and  above  the  price 
charged  for  carriage,  according  to 
their  value,  a  person  who  enters  silk 
exceeding  the  value  of  £20  and  does 
not  pay  the  insurance,  cannot  recover 
any  part  of  the  value  of  the  goods,  if 
lost;  although  the  price  he  agrees  to 
pay  for  the  carnage  of  the  silk  is,  on 
account  of  its  superior  value,  higher 
than  the  ordinary  price  charged  for 
the  carriage  even  of  bulky  articles; 


and  although  the  carrier  does  not 
prove  that  the  loss  happened  by  any  of 
those  accidents  against  which  the  law 
makes  him  an  insurer.  The  carrier  is 
not  bound  to  prove  that  he  used  rea- 
sonable care."  Harris  v.  Packwood, 
3  Taunt.  264.  In  an  old  case  {anno 
1789),  a  carrier  gave  notice  by  printed 
proposals  that  he  would  not  be  an- 
swerable for  certain  valuable  goods  if 
lost,  of  more  than  the  value  of  a  cer- 
tain sum,  to  the  extent  of  more  than 
£5  value,  unless  entered  as  such,  and 
a  penny  insurance  paid  for  each  pound 
value.  Goods  of  that  description  were 
delivered  to  .him  by  one  who  knew  the 
conditions  of  the  notice,  but  who  con- 
cealed the  value  of  the  goods  and  paid 
no  more  than  the  ordinary  price  of 
carriage  and  booking.  The  goods 
having  been  lost,  and  the  oii^ner  having 
brought  an  action  against  the  carrier, 
it  was  held  that  he  was  not  liable  to 
the  extent  of  the  sum  specified,  nor 
even  to  repay  the  price  actually  paid 
for  the  carriage  or  booking.  Clay  v, 
Willan,  1  H.  Bl.  298. 
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the  English  rule,^  adopted  in  Illinois,^  and  possibly  in  Bome 
other  American  jurisdictions,  is  that,  where  a  carrier  receives 
goods  consigned  to  a  point  beyond  the  terminus  of  its  own 
line,  it  impliedly  engages  to  carry  them  to  their  destination,  and 
becomes  liable  for  any  neglect  of  duty  by  the  other  carriers  in 
whose  hands  the  goods  are  placed  for  the  completion  of  the  tran- 
sit. This  rule  is  founded  on  the  conception,  stated  by  Baron 
Rolfe  in  charging  a  jury  and  afterwards  approved  by  the  whole 
Court  of  Exchequer,  that,  where  a  common  carrier  takes  into  his 
care  a  parcel  directed  to  a  particular  place,  and  does  not,  by  pos- 
itive agreement,  limit  his  responsibility  to  a  part  only  of  the 
distance,  that  is  prima  facie  evidence  of  an  undertaking  on  his 
part  to  carry  the  parcel  to  the  place  to  which  it  is  directed;  and 
that  the  same  rule  applies,  although  that  place  is  beyond  the  lim- 
it s  within  which  he  generally  professes  to  carry  on  his  trade  of 
a  carrier.^  The  reason  given  for  the  rule  by  the  Supreme  Court 
of  Illinois  is  that,  where  goods  are  lost  by  one  carrier,  in  a  line 
of  carriers  composed  of  several,  it  is  more  just  to  hold  the  car- 
rier liable  to  whom  the  goods  are  delivered  by  the  consignor, 
than  to  require  the  consignor  to  spend  time  and  money  in  search- 
ing for  the  carrier  in  whose  hands  they  were  lost,  and  to  bring 
suit  for  the  injury,  possibly  in  a  distant  State.  The  intermedi- 
ate carriers  are  therefore  considered  the  agents  of  the  first  carrier ; 
and,  as  the  first  carrier  has  facilities  which  the  consignor  cannot 
have  for  tracing  out  the  loss,  he  can  locate  it  upon  the  carrier 
who  committed  it,  and  have  an  action  over  against  him.^ 

§  1861.  (fi.)  The  Amertcan  Rule. — The  American  rule  which, 
under  the  same  circumstances,  holds  the  last  carrier  prima  facie 
liable,  proceeds  to  some  extent  upon  the  policy  of  relieving  the 
owner  from  the  necessity  of  doing  what,  in  most  cases,  would  be 

1  Muschamp  v,  Lancaster   &c.  R.  *  Muschamp   9.  Lancaster  &c.    R. 

Co.,  8  Moes.  &  W.  421.  Co.,  8  Mees.  &  W.  421. 

>  IlUnols  Central  R.  Co.  o.  Frank-  <  Illinois  Central  K.  Co.  v.  Franken- 

enburg,  54  111.  88,  98;  Chicago  &c.  R.  burg,  supra;   Chicago  &c.  R.   Co  v. 

Co.  V.  Northern  Line  Packet  Co.,  70  Northern  Line  Packet  Co.,  $upra, 
lU.  217. 
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a  practical  impossibility,  tracing  the  goods  and  discovering  the 
carrier  in  whose  hands  they  were  lo^t.  It  is  thus  stated:  Where 
goods  are  delivered  to  the  first  carrier,  in  a  line  of  several  con- 
necting carriers,  to  be  transported  over  the  entire  line,  and  they 
arc  lost  in  transit,  or  are  delivered  at  the  end  of  the  transit  in  a 
damaged  condition,  if  there  is  no  direct  evidence  to  show  where 
they  were  lost  or  injured,  the  jury  may,  if  there  is  nothing  in  the 
evidence  to  render  the  presumption  improbable,  presume  that 
they  reached  the  hands  of  the  last  carrier  in  the  same  condition 
as  when  delivered  to  the  first;  and  consequently  the  last  carrier 
will  be  charged  with  the  loss  or  damage,  unless  he  exonerates 
himself  by  proving  that  the  goods  did  not  come  into  his  hands, 
in  the  case  of  loss,  or  that  he  delivered  them  in  the  condition  in 
which  he  received  them  from  the  next  connecting  carrier,  in  the 
case  of  damage.^  In  so  holding  it  was  said:  ''  It  must  be  con- 
fessed that,  separate  from  any  question  of  public  or  judicial 
policy,  this  is  about  as  weak  a  presumption  as  the  law  could  well 
raise  upon  any  state  of  facts;  for  the  mere  fact  that  B.  delivers 
a  thing  to  C.  in  a  broken  condition  does  not,  when  considered  as 
a  mere  question  of  moral  evidence,  raise  any  presumption  one 
way  or  the  other  as  to  whether  the  thing  was  broken  or  whole  when 
it  came  into  the  hands  of  B.  But  it  must  be  remembered  that 
this  is  not  a  mere  question  what  conclusion  is  morally  deducible 
from  the  facts;  it  is  a  question  which  concerns  the  burden  of 
proof.  The  burden  of  proof  is  the  necessity  of  proof.  <  In  gen- 
eral, the  evidence  to  sustain  the  allegation  must  be  produced  by 
the  party  making  it;  but  when,  from  the  circumstances  of  the 
<;ase,  the  other  party  can  alone  produce  this  evidence,  there  are 
many  cases  in  which  the  law,  to  prevent  a  failure  of  justice, 
compels  him  to  produce  it;  and  it  compels  him  to  do  this  by 
making  such  slight  circumstances  against  him  as  the  party  mak- 
ing the  allegation  may  be  able  to  show,  conclusive  against  him 
unless  he  does  produce  it."     And  the  court  after  quoting  in 

1  Shrlverc.  Sioux  City   &c.  R.  Co.,  Laughlin  v.  Chicago    &c.  R.  Co.,  28 

24  Minn.  506,  512;  Smith  v.  New  YorlE  Wis.  204;   Soutiicrn  Exp.  Co.  v.  Hess, 

Ac.    R.  Co.,  43  Barb.    (N.    Y)    225  53Ala.  19,  24;  Lin  ».  Terre  Haute  &c. 

(affirmed,  see  ludex,  41  N.  Y.    620)  ;  R.  Co.,  10  Mo.  App.  125, 131. 
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favor  of  the  rule  the  decisions  in  other  jurisdictions  last  cited, 
concluded  by  saying:  •*  These  decisions  do  not  rest  for  support 
merely  upon  the  principle  of  necessity.  They  are  supported  by 
the  rule  that,  when  a  certain  state  of  facts  is  shown  to  exist,  it 
is  (at  least,  within  certain  limits)  presumed  to  continue  till  the 
contrary  appears . "  ^ 

§  1862.  Assent  of  Shipper  to  Conditions  in  Receipt.  — If  a 

shipper  takes  a  receipt  for  his  goods  from  a  common  carrier, 
which  contains  conditions  limiting  the  liability  of  the  carrier, 
with  a  full  understanding  of  such  conditions,  and  an  intention  to 
assent  to  them,  it  becomes  his  contract  as  fully  as  if  had  signed 
it,  and  these  are  questions  for  the  jury.* 

§  1863.  Burden  on  Carrier  to  bring  Notice  Home  to  Ship- 
per.—  Where  the  carrier  relies  upon  a  printed  or  written  notice 
exempting  him  from  his  common-law  liability,  the  burden  i* 
upon  him  of  showing  that  the  shipper  had  notice  or  actual  knowl- 
edge of  the  terms  expressed  in  such  notice,  before  the  delivery 
of  the  goods  or  cattle  to  him  for  shipment,  and  that  they  were 
asBented  to  by  him ;  and  whether  he  had  such  notice  or  knowl- 
edge and  assented  thereto,  is  a  question  of  fact  for  a  jury.* 


1  Lin  V.  Terre  Haute  &c.  R.  Co., 
10  Mo.  App.  125,  130. 

>  Anchor  Line  v.  Datcr,  68  IH.  369; 
Merchants'  Dispatch  r.  Theilbar,  86 
III.  71;  Adams  Exp.  Co.  v.  King,  3 
III.  App.  316;  Field  v.  Chicago  &c.  R. 
Co.,  71  111.  458.  Compare  Adams 
Exp.  Co.  v.  Haines,  42  111.  89;  Illinois 
&c.  R  ^o.  V.  Frankenburg,  54  III.  88; 
Louisville  &c.  R.  Co.  v,  Brownlee,  14 
Bush  (Ky.),  590;  Morrison  v.  Phillips 
&c.  Co.,  44  Wis.  405;  White  v.  Good- 
rich Trausp.  Co.,  46  Wis.  498;  Mer- 
chants' Dispatch  V,  Comforth,  3  Col. 
280. 

■  Baltimore  &c.  R.  Co.  v,  Brady,  32 
Md.  333;  Kallman  v.  United  States 
Exp.  Co.,  3  Kan.  205;  Ang.  Car.,  §  276. 


"  In  every  case  of  public  notlce,"^ 
says  Prof.  Greenleaf,  "  the  burden  of 
proof  is  on  the  carrier,  to  show  that 
the  person  with  whom  he  deals  is 
fully  informed  of  its  tenor  and  extent." 
2  Greenl.  £v.,  §  216.  The  learned 
author  cites  Butler  r.  Heane,  2  Campb» 
415,  per  Lord  Ellcnborough;  Kerr  v. 
Wilian,  2  Stark.  53;  Mackiin  v. 
Waterhouse,  5  Bing.  212.  But  if  the 
shipper  take  a  receipt,  the  terms  of 
which  limit  the  liability  of  the  carrier 
to  a  specitied  amount,  unless  the  value 
of  the  package  be  specially  stated 
in  the  receipt,  he  will,  it  has  been 
held,  be  presumed  to  know  its  con- 
tents and  to  assent  thereto.  Oppen- 
heimer  v.  United  States  Exp.  Co.>  6^ 


Tit.  V,  Ch.  LV.]     CARRiEus  and  other  bailkks. 


1365 


§  1864.  Where  there  is  a  Special  Escemption  and  then  a 
I>eviation.  —  Where  a  carrier  accepts  goods  to  be  carried,  with 
a  direction  on  the  part  of  the  owner  to  carry  them  in  a  particu- 
lar way,  or  by  a  particular  route,  as  **  all  rail,"  he  is  bound  to 
obey  such  instructions ;  and  if  he  attempts  to  perform  his  con- 
tract in  a  manner  different  from  his  undertaking,  he  becomes  an 
insurer,  and  cannot  avail  himself  of  any  exception  in  the  con- 
tract.^ But  if  it  be  shown  in  such  a  case  that  the  loss  must  cer- 
tainly have  occurred  from  the  same  cause,  if  there  had  been  no 
default,  misconduct  or  deviation,  the  carrier  will  be  excused;  but 
the  burden  of  proving  this  fact  is  upon  him.^ 

§  1865.  Strengrth  of  the  Evidence  to  Excuse.  — It  has  been 
reasoned  that,  in  an  action  against  a  common  carrier  for  damage 


m.  62;  Belger  v.  Dinsmore,  51  N.  Y. 
166;  Grace  v.  Adams,  100  Mass.  505; 
Muingau  V.  lUinois  Central  K.  Co.,  86 
la.  181.  So,  It  has  been  held  a  pas- 
senger will  be  presumed  to  know  the 
conditions  printed  upon  the  ticket 
which  he  receives.  Steers  v.  Liverpool 
&c.  Co.,  57  N.  Y.  1.  But  this  is  a  very 
unjust  rule,  and  the  contrary  ha^  been 
decided  in  the  House  of  Lords.  Hen- 
derson V.  Stevenson,  L.  R.  2  H.  L. 
(Sc.)  470.  See  further  on  this  pre- 
sumption of  assent  in  the  case  of  con- 
tracts of  affreightment,  express  re- 
ceipts, etc.,  Adams  Exp.  Co.  v.  Stett- 
oners,  61  HI.  184;  Gott  v.  Dinsmore, 
111  Mass.  45;  Buckland  v,  Adams 
Exp.  Co.,  97  Mass.  125;  Blossom  v. 
Doild,  43  N.  Y.  264;  Hllnois  Central 
R.  Co.  V.  Erankenburg,  54  HI.  88. 
And  in  the  case  of  passenger  tickets: 
Rawson  r.  Pennsylvania  R.  Co.,  48  N. 
Y-  212;  Parker  p.  Southeastern  R.  Co., 
2  C.  P.  Div.  416;  Browa  o.  Eastern 
Railroad,  11  Cush.  (Mass.)  97.  A 
notice  in  the  English  language  to  a 
German, Ignorant  of  that  language,  is 
not  sulflcieut.  Ci^mden  &c.  R.  Co.  v. 
Baldauf,  16  Pa.  St.  67.  Evidence  tliat 
a  notice  that  baggage  sent  or  carried 


on  the  so-called  Telegraph  Line 
would  be  at  the  risk  of  tlie  owner, 
printed  on  a  large  sheet,  placarded  in 
most  of  the  stage  offices  from  Albany 
to  Buffalo  (the  route  of  the  coach), 
and  particularly  at  Utica,  where  the 
plaintiff  had  resided  for  three  years 
immediately  preceding  the  loss  of  his 
trunk,  which  was  the  occasion  of  the 
action,  w^as  held  not  sutllcient  to 
authorize  the  jury  to  infer  knowledge 
on  the  part  of  the  plaintiff  of  the 
terms  on  which  tlie  coach  proprietor 
intended  to  transact  his  business. 
Hollister  v,  Nowlen,  19  Wend.  (N.  Y.) 
234.  Compare  Cole  v,  Goodwin,  19 
Wend.  (N.  Y.)  251. 

^  Maghee  v.  Camden  &c.  R.  Co.,  45 
N.  Y.  514,  522;  Dunseth  v.  Wade,  3 
Hi.  285;  Hastings  v.  Pepper,  11  Pick. 
(Mass.)  41 ;  Steel  v.  Flagg,  5  Barn.  & 
Aid.  342 ;  Coleman  v.  New  York  Cen- 
tral R.  Co.,  83  N.  Y.^10;  Story  Bailm., 
§  509. 

.  2  Maghee  o.  Camden  &c.  R.  Co.,  45 
N.  Y.  514,  523;  Davis  v.  Garrett,  6 
Biug.  716;  Dunseth  v.  Wade,  3  III.  285; 
Abbott  on  Shipping,  362;  Story  Bailm. 
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to  goods,  the  proof  which  will  relieve  him  from  liability  must 
be  clear  and  certain^  to  the  effect  that  the  damage  did  not  arise 
while  the  goods  were  in  his  hands ;  for  the  presumption  is  against 
him,  not  only  from  the  terms  of  the  bill  of  lading,  but  from  the 
policy  of  the  law ;  and  the  testimony  of  his  servants  must  be  re- 
ceived with  great  caution.^  But  while  this  may  be  true,  it  has 
been  reasoned  that,  in  sustaining  the  burden  which  is  thus  cast 
upon  him,  it  is  not  necessary  for  the  carrier  to  show  the  precise 
manner  in  which  the  loss  of  the  goods  occurred ;  it  will  be  suffi- 
cient for  him  to  show  clearly  that  he  exercised  ordinary  care 
respecting  the  goods,  and  that  the  loss  did  not  happen  from  any 
negligence  or  want  of  care  on  his  part.*  The  extent  to  which 
the  courts  have  swung  backward  and  forward  on  this  question, 
will  be  seen  in  the  statement  of  as  great  a  judge  as  Chief  Justice 
Shaw,  that  the  evidence  to  exonerate  the  carrier  ought  to  clear 
him  of  fault  beyond  a  reasonable  doubt  ;^  while,  on  the  other 
hand,  Lord  Denman,  in  directing  a  jury  in  such  a  case,  where  the 
defense  was  damage  by  peril  of  the  sea,  told  them  that  if  the 
injury  might  as  well  be  attributable  to  a  peril  of  the  sea  as  to 
negligence,  they  should  find  the  former,  and  that,  if,  on  the 
whole,  it  was  left  in  doubt  what  the  cause  of  the  damage  was, 
the  defendants  would  be  entitled  to  the  verdict.* 

§  1866.  Effect  of  Recital  in  Bill  of  Ladiiigr  that  Goods  were 
Received  in  Good  Condition.  —  The  following  statement  of  legal 
doctrine  by  Chief  Justice  Shaw  has  been  often  cited  in  subsequent 
cases  with  approval:  "  It  may  be  taken  to  be  perfectly  well  es- 
tablished that  the  signing  of  a  bill  of  lading  acknowledging  to 
have  received  the  goods  in  question  in  good  order  and  well  con- 
ditioned, is  prima  facie  evidence  that,  as  to  all  circumstances 
which  were  open  to  inspection  and  visible,  the  goods  were  in  good 
order;  but  it  does  not  preclude  the  carrier  from  showing, in  case 
of  loss  or  damage,  that  the  loss  proceeded  from  some  cause  which 

J  Bond   r.   Frost,  8  La.  Ann.   297,  »  Hastings    r.    Pepper,    il     Pick. 

800.  (Mass.)  41.44. 

2  Lichtenliein  r.  Boston  &c.  R.  Co.,  *  Muddle   t.    Strude,  9  Car.  &  P. 

11  Cush.  (Mass.)  70,  72.  380. 
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existed,  but  was  not  apparent,  when  he  received  the  goods,  and 
which,  if  shown  satisfactoriiy,  will  discharge  the  carrier  from 
liability.  But,  in  case  of  loss  or  damage,  the  presumption  of  law 
is,  that  it  was  occiisioned  by  the  act  or  default  of  the  carrier, 
and,  of  course,  the  burden  of  proof  is  upon  him  to  show  that  it 
arose  from  a  cause  existing  before  his  receipt  of  the  goods  for 
carriage,  and  for  which  he  is  not  responsible."  ^  Like  a 
receipt,  it  may  be  explained  or  contradicted  by  parol.  The 
reason  of  the  rule  that  it  does  not  estop  the.  carrier  from 
showing  that  in  point  of  fact  the  goods  were  not  in  the  condition 
therein  described,  is  that,  if  the  carrier  were  bound  absolutely  by 
the  statement  of  the  bill  of  lading  as  to  the  condition  of  the 
goods,  he  could  never  safely  sign  a  bill  of  lading,  especially  in 
the  form  now  universally  in  use,  without  subjecting  the  goods  to 
an  exauiination  which  would  be  detrimental  to  shippers  and  more 
injurious  in  its  general  operation  than  the  rule  of  law  which  lets 
in  the  very  truth  of  the  case  and  exonerates  him  from  liability, 
when,  in  fact,  he  is  guilty  of  no  wrong.' 

§  1867.  Burden  to  Show  Compliance  with  Engagement  to 
Present  Claim  within  a  Liimited  Time.  —  Many  of  the  contracts 
imposed  upon  shippers  by  carriers  contain  the  stipulation  that, 
in  case  of  loss  or  damage,  the  owner  shall  present  his  claim  for 
reimbursement  within  a  specified  time,  otherwise  the  carrier  will 
be  exempt  from  liability.  In  such  a  case,  where  the  shipper 
brings  the  action,  not  upon  the  carrier's  common-law  duty,  but 
upon  the  special  contract,  it  has  been  reasoned  that,  as  in  other 
cases  of  action  upon  express  contracts,  the  burden  is  upon  the 
plaintiff  to  show  compliance  with  all  the  obligations  which  the 
contract  imposes  upon  him,  including  the  obligation  to  present 

1  Hastings  v.  Pepper,'  11  Pick.  Green,  6  Watts  (Pa.),  *24;  Meyer  v, 
(Mass.)  43;  quoted  and  reaffirmed  in  Peck,  28  N.  Y.  690;  Canflcld  v.  North- 
Nelson  V.  Woodruff,  1  Black  (U.  S.),  em  R.  Co.,  ISBaffb.  (N.  Y.)  68G;  Dick- 
156;  Tarbox  v.  Eastern  Steamboat  Co.,  erson  v.  Seelye,  12  Barb.  (N.  Y.>  99; 
50  Me.  339,  346.  See  al.so  The  Invin-  Bissell  v.  Price,  16  111.  408,  413;  Ang. 
cible,  1  Lowell  (U.  S.),  225;  Howard  v,  Carr.,  §  231. 
Wissman,  18  How.  (U.  S.)  189;  Bates  *  Bissell  v.  Price,  supra. 
«.  Todd,  1  Mood.  &  R.  106 ;  Warden  v. 
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his  claim  within  the  stipulated  time.^  But  where  there  were  two 
contracts,  and  the  one  which  contained  this  clause  was  not  counted 
upon  by  the  shipper  in  his  action  against  the  carrier,  but  was 
put  in  evidence  to  prove  the  fact  and  date  of  the  delivery  of  the 
package  to  the  carrier  and  its  destination,  it  was  held  that  this 
rule  did  not  apply  to  it.  The  court  said:  "  It  does  not,  there- 
fore, seem  that,  because  the  plaintiff  may  have  been  compelled 
to  put  this  agreement  in  evidence  for  the  purpose  of  proving  the 
facts  named,  the  burden  was  cast  upon  him  of  showing,  as  a  con- 
dition precedent  to  his  right  to  recover  upon  another  contract, 
that  he  had  complied  with  the  special  condition  in  this  contract."  * 

Article  II.  —  Precedents  of  Instructions  in  such  Actions. 

Section 

1872.  Effect  of  Bill  of  Lading  aclsnowledging  the  Receipt  of  Goods  In  good 

Order. 

1873.  **  Act  of  God :"  Injury  to  Wine  by  Freezing. 

1874.  Defendant's  Instructions  on  tlie  Same  Hypothesis. 

1875.  Dclivci7  on  a  Forged  Order. 

1876.  Loss  of  Baggage  on  Connecting  Lines. 

1877.  Transportation  of  Live  Stoclc. 

1878.  Special  Contract  Limiting  Liability:    Does  not  Exclude  Liability  for 

Negligence. 

1879.  Notice  Limiting  Liability  as  to  Passenger's  Baggage. 

1880.  When  Liability  as  Common  Carrier  Ceases  and  tliat  of  Warehouseman 

Attaclies. 

1881.  Reasonable  Time  for  Removing  Goods  after  Transit  ended. 

§  1872.  Effect  of  Bill  op  Lading  acknowledging  Receipt  op 
Goods  in  Good  Order.  —  '*  If  the  jury  believe,  from  the  evidence,  that 
the  defendant  received  the  corn  and  oats  claimed  to  be  in  a  damaged 
condition  when  it  arrived,  and  gave  bills  of  lading  acknowledging  the 
receipt  of  such  grain  in  apparent  good  order,  then  such  bills  of  lading 
are  prima  facie  evidence  that  the  grain  mentioned  in  such  bills  of  lad- 
ing was,  at  the  time  it  was  shipped,  in  good  order  and  condition,  and  is 

*  McNlchol  r.  Pacific  Express  Co.,  v,  Wabash    &c.    R.  Co.,  18  Mo.  App. 

12   Mo.  App.  401;  ciling  Eyerman  v,  608,577;   Dawson  v.  Railway  Co.,  76 

Cemetery  Association,  (I  I  Mo.  489.    So  Mo.  514. 

held  in  McBealh  v,  Waliash  &c.   K.  «  McNlchol   p.  Paciflc  Exp.  Co.,  12 

Co.,  20  Mo.  App.  445.  Compare  Brown  Mo.  App.  401,  406. 
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binding  on  the  defendant  unless  rebutted ;  and  to  overcome  such  prima 
facie  evidence,  it  is  incumbent  on  the  defendant  to  introduce  such  evi- 
dence as  will  show,  to  the  satisfaction  of  the  jury,  that  such  grain  was 
not,  in  fact,  in  good  order  and  condition. ' '  ^ 

§  1873.  **AcT  OP  God:  "  Injury  to  Wine  by  Freezing.  —  *'.The 
term  ^  act  of  God,'  in  law,  means  a  cause  which  operates  without  any 
aid  or  interference  from  man ;  for  if  the  cause  which  produced  or  oc- 
casioned the  injury  became  destructive  by  human  agency  or  co-opera- 
tion, then  the  loss  is  to  be  ascribed  to  man,  and  not  to  God.^ And 

if  the  Jury  believe  from  the  evidence  that  the  wine  in  question  was  dam- 
aged after  it  was'received  by  the  defendant,  and  before  it  was  delivered 
to  the  plaintiff,  thea  the  jury  must  find  for  the  plaintiff,  unless  they 
further  find  from  the  evidence  that  the  '  act  of  God '  was  the  immediate 
and  sole  cause  of  such  damage,  and  that  the  defendant  was  not  guilty 
of  any  carelessness,  negligence,  or  fault  which  conduced  to  the  dam- 
age.   The  burden  of  proving  that  the  injury  complained  of  (if  any 

happened)  was  caused  by  the  *  act  of  God '  rests  upon  the  defendant  in 

the  first  instance.3 If  the  jury  believe  from  the  evidence  that,  after 

defendant  received  the  wine  in  question,  and  before  the  same  was  de- 
livered to  the  plaintiff,  the  defendant  permitted  said  wine  cai^elessly  to 
lie  exposed  in  the  weather,  and  thereby  the  same  was  frozen  and 
spoiled,  they  will  find  for  the  plaintiff  —  unless  the  jury  f ui1;her  find 
that  defendant  was  prevented  from  taking  proper  care  of  said  wine 
by  the  *  act  of  the  God.'  "  * 


1  Approved  in  Illinois  &c.  K.  Co. 
tj.  Cobb,  72  111.  148,  154.  Citing: 
Bissel  V,  Price,  16  111.  408,  am\  Rail- 
road Co.  V.  McDonald,  18  III.  172. 
In  Kirkpatrick  v.  Kansas  City  &c.  R. 
Co.,  86  Mo.  341,  au  instruction  Avill  be 
foand  applicable  to  tlio  case  of  the 
destruction  of  grain  in  the  hands  of  a 
carrier  wiiich  had  been  sold  to  the 
plaintiff  while  in  transit.  In  Bartlctt 
V.  Stenmlmat  Piiiladelphia,  32  Mo.  258, 
iDStmctious  will  be  found  as  to  tlie 
duty  of  the  carriec  in  respect  of  goods 
-whicli  are  not  called  for  at  tlie  end  of 
the  transit.  In  £vaus  v.  Rudy,  34  Art^. 
387,  a  scries  of  instructions  will  i>e 
found  applicable  to  the  case  where  the 


plaintiff ^s  mules  and  wagon  were 
precipitated  into  the  river  from  tlie 
defendant's /cri-y-ftoaf,  the  court  citing 
Harvey  v.  Ru8e,  26  Arlc.  3,  and  author- 
ities there  cited ;  and  also  Wyckoff  v. 
Ferry  Co.,  62  N.  Y.  32.  In  O'Rourk  v, 
Chicago  &c.  R.  Co.,  44  Iowa,  530,  In- 
structions will  be  found  applicable  to 
a  case  where  goods  were  committed  to. 
a  mem1)er  of  a  connecting  line  and 
tlie  place  of  destination  was  wrongly 
marked. 

«  Ante,  §  1856. 

3  Ante,  §  1850. 

<  Approved  in  Wolf  ».  American 
£xpress  Co.,  43  Mo.  422,  423. 
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§  1874.  Defendant's  Instructions  on  the  Same  Hypothesis.  —  *'  If 
the  jury  believe  from  the  evidence  that  the  wine  of  plaintiff  was  dam- 
aged by  reason  of  the  sudden  and  extreme  change  of  weather,  aqd  with- 
out  any  carelessness  or  negligence  on  the  part  of  defendant,  its  agents, 
servants,  or  employes,  they  will  find  for  defendant.  -  -  -  -  The  com- 
mon carrier  is  not  liable  for  injury  to  property  in  its  charge  which  i» 
occasioned  by  the  '  act  of  God  ; '  and  extreme  cold  weather  is  such  an 
act.  If,  then,  the  jury  believe  from  the  evidence  that  the  injury  com- 
plained of  was,  by  reason  of  the  severe  cold,  and  that  the  carrier  could 
notf  by  the  exercise  of  the  greatest  care  and  foresight  which  its  agents 
or  employes  could  have  exercised  under  the  circumstances,  prevented 
the  accident,  then  the  jury  will  find  for  the  defendant.''  ^ 

§  1875.  Delivery  on  a  Forged  Order.  —  '*  If  you  believe,  from  the 
evidence,  that  the  defendant  was  a  common  carrier,  and  as  such  re- 
ceived the  money  in  question,  to  be  carrie<l  and  delivered  to  the  plaint- 
iff, at  Kankakee,  and  that  the  defendant  delivered  said  money  to  one 
Edmonds,  on  a  writing  purporting  to  be  an  order  of  the  plaintiff,  and 
that  said  order  was  a  forgery,  then  the  defendant  was  guilty  of  gross 
negligence,  and  the  plaintiff  is  entitled  to  recover  the  amount  of  said 
money."' 

§  1876.  Loss  OP  Baggage  on  Connecting  Lines.  —  "A  railroad  com- 
pany may  become  liable  as  a  common  carrier  by  contract  for  transi>or- 
tation  of  passengers  and  baggage  over  other  railroads  forming  with 
their  own  a  continuous  line ;  and  where  they  do  so  contract,  their  lia- 
bility is  the  same  for  losses  occasioned  by  negligence  or  fault  while  the 

baggage  is  upon  such  other  road,  as  while  it  is  upon  their  own  road. 

The  first  question  in  this  case  is,  what  was  the  contract  between  the 
parties?  Did  the  defendant  agree  to  carry  the  plaintiff  and  her  bag- 
gage all  the  way  from  New  York,  or  only  from  Baltimore?  and  in  sell- 
ing the  ticket  to  carry  plaintiff  and  her  baggage  from  New  York  to 
Baltimore,  did  it  act  only  as  the  agent  of  the  other  roads  named  ?  If 
the  contract  of  the  defendant  was  only  to  carry  plaintiff  and  her  baggage 
from  Baltimore,  then  it  would  not  be  liable  unless  the  baggage  came 
into  the  possession  or  custody  of  some  agent  or  employe  of  the  de- 

^  Given  in  Wolf  v.  American  Kx-  peal;  but  tliey  were  drawn  by  able 

press  Co.,  43  Mo.  423.    As  the  express  lawyers  and  are  proi>ably  correct, 
company  was  the  appellant,  tliese  in-  »  Approved  in  American  &c.  Ex- 

structlons  were  not  challenged  on  ap-  press  Co.  v.  Milk,  73  III.  226. 
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fendant. If  the  jury  find  from  the  testimony  that  the  ticket  sold 

by  the  defendant  ta  Mrs.  Campbell,  at  its  office  in  New  York  City,  in 
December,  1874,  for  her  transportation  from  said  city,  or  Jersey  City, 
to  Columbus,  Ohio,  was  issued  by  the  Pennsylvania  Railroad  Company, 
that  the  trunk  was  checked  at  Brooklyny  with  a  check  issued  by  said 
Pennsylvania  Railroad  Company,  and  that  the  defendant  acted  as  the 
ai];ent  only  of  the  said  Pennsylvania  Railroad  Company  in  the  sale  of 
said  ticket,  and  the  defendant,  with  a  knowledge  thereof,  acquiesced 
therein ;  and  if  the  jury  shall  further  find  that  the  defendant  has  no  in- 
terest in  the  price  of  said  ticket  other  than  the  proportion  it  would  be 
entitled  to  for  the  distance  traveled  upon  the  line  of  road  of  defendant 
from  Baltimore  westwardly,  and  if  the  jury  shall  further  find  that  the 
trunk  was  not  received  into  the  custody  of  the  defendant  or  its  agents 
at  Baltimore  or  some  other  place  on  its  line  of  road,  the  plaintiffs  in 
such  case  are  not  entitled  to  recover.  -  -  -  -,On  the  other  hand,  if  you 
find  the  contract  was  an  undertaking  on  the  part  of  the  defendant  to 
carry  plaintiff,  Martha,  and  her  baggage,  from  New  York  to  Washing- 
ton, and  thence  westwardly  over  its  road  to  Columbus,  Ohio,  and  the 
baggage  was  delivered  to  an  agent  of  the  defendant,  then  the  defend- 
ant would  be  liable. If  the  baggage  was  delivered  to  Dodd's  Ex- 
press Company  and  Dodd*s  Express  Company  was  the  agent  of  the  de- 
fendant for  receiving  baggage,  then  the  receipt  of  the  baggage  by  said 
company  would  be  a  delivery  to  the  defendant.  And  if  Dodd's  Ex- 
press Company  was,  in  fact,  the  agent  of  the  defendant  in  receipt  of 
plaintiff's  baggage,  then  it  would  make  no  difference  as  to  defendant's 
liability,  whether  it  ever  went  from  the  possession  of  Dodd's  Express 
or  not."  1 

§  1877.  Transportation  op  LrvE  Stock.  — **The  court  instructs  the 
jury  that,  under  the  contract  sued  on,  the  defendant  was  bound  to  trans- 
port  the  mules  from  the  town  of  Shelbina  to  the  station  at  the  city  of  St. 
Louis,  and  to  deliver  said  mules  to  the  plaintiff  at  said  station ;  that  by 
said  contract  plaintiff  undertook  to  feed,  water  and  take  care  of  said 
mules  during  tlicir  transit,  and  that,  under  said  contract,  it  was  the 
duty  of  defendant  to  provide  all  the  necessary  means  for  transporting 
baid  mules  wilh  a  reasonable  degree  of  safety,  and  to  provide  plaintiff 
-with  such  facilities  to  water,  feed  and  take  care  of  the  mules  as,  under 

*  Approved    in    Raik'oad    Co.    v,     330 ;  Thomp.  Carr.  431 ;  Lawson  Carr., 
Campbell,  30  Ohio  St.   047,  053,  654,      §235;  Hutch.  Carr.,  §  145. 
653;  citing    Scbouler  on    Bailments, 
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the  circumstances,  were  reasonably  requisite  for  that  purpose ;  and  if 
the  jury  find  from  the  evidence  that  the  mules  were  detained  at  Macon 
City,  on  their  way  to  St.  Louis,  for  want  of  means  of  transpoitation,  and 
that  the  circumstances  accompanying  such  detention  were  such  as  to 
make  it  necessary  to  avoid  injury  to  the  mules,  that  they  should  be 
removed  from  the  cars,  watered  and  fed ;  and  if  the  jury  further  find 
that  defendant,  or  its  agents  and  employes  neglected  and  failed  to  fur- 
nish the  usual  and  customary  facilities  for  that  purpose ;  and  if  the  jury 
further  find  that,  in  consequence  of  such  negligence  and  failure,  plaint- 
iff's mules  were  injured,  — the  jury  ought  to  find  the  issue  for  plaintiff, 
and  assess  his  damages  at  the  actual  amount  of  injury  or  damage  sus- 
tained by  plaintiff  caused  by  such  negligence,  with  interest  thereon  at 
the  rate  of  six  per  cent,  from  the  institution  of  this  suit  to  the  present 
time. The  court  instructs  the  jury  that,  although  the  jury  may  be- 
lieve, from  the  evidence,  that  the  mules  were  injured  in  value,  by  rea- 
son of  the  fact  that  they  were  confined  in  defendant's  cars  at  Macon 
City  from  the  time  of  their  arrival  at  said  point  until  the}''  were  started 
from  said  point  to  St.  Louis,  and  by  reason  of  the  condition  of  the 
weather  during  said  period  of  time,  and  want  of  water  and  food,  — yet 
unless  the  jury  further  find  from  the  evidence  that  such  injury  was 
caused  by  the  failure  of  defendant,  or  its  agents  or  employes,  to  use  a 
reasonable  degree  of  care  to  prevent  such  injury,  they  ought  to  find  for 

the  defendant. The  defendant  is  not  liable  in  this  action  for  any 

injury  that  the  mules,  in  consequence  of  any  vicious  propensities  may 
have  inflicted  on  each  other,  unless  such  vicious  propensities  were 
excited  by  the  negligence  or  want  of  proper  care  on  the  part  of  the  de- 
fendant, or  its  employes,  nor  is  defendant  liable  for  any  injury  to  said 
mules  arising  from  want  of  water  or  food,  provided  defendant,  its  agents 
or  employes,  used  reasonable  care  to  provide  plaintiff  with  such  facilities 
as  may  have  been  necessary  to  enable  him  to  water  and  feed  the  mules. ^" 

§  1878.  Special  Contract  LiMrriNO  Liability;  Does  not  Exclude 
Liability  for  Negligence.  —  *' A  railroad   company,  engaged  in  the 


1  Approved  in  DuDn  v.  Hannibal  &c. 
R.  Co.,  C8  Mo.  270,  271.  In  Tuggle  v. 
St.  Louis  &c  R.  Co.,  02  Mo.  427,  in- 
structions will  be  found  applicable  to 
an  action  for  damages  for  delay  by  a 
carrier  iu  delivering  live  stock.  In 
Maslin  i-  Baltimore  &c.  R.  Co.,  14  W. 
Va.   180,    187,    instructions  will    be 


found  applicable  to  a  case  of  injury  to 
cattle  (probai)ly  by  the  heat)  where 
there  was  a  special  contract  limiting 
liability.  In  Railroad  Co.  o.  Akers,  4 
Kan.  457,  instructions  will  bo  found 
applicable  to  the  liability  of  one  mem- 
ber of  a  connecting  line  in  respect  of 
the  carriage  of  live  stock. 
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business  of  transporting  live  stock,  assumes  all  the  responsibilities  of  a 
common  carrier.  In  the  absence  of  any  special  contract  limiting  its 
liability,  it  insures  against  all  loss,  except  that  caused  by  the  act  of 
God  or  of  the  public  enemy.  It  may  limit  its  liability  by  special  con- 
tract with  the  shipper  or  consignor  of  the  property,  but  such  special 
contract  can  never  relieve  the  railroad  company  from  liability  for  its 

own  negligence."  ^ The  special  contract  in  this  case  contains 

tlie  following  clause :  ^  Said  company  shall  not  be  liable  for  loss  by 
jumping  from  the  cars,  delay  of  train  from  any  cause,  or  any  damage 
said  property  may  sustain,  except  such  as  may  result  from  a  collision 
of  the  train,  or  when  cars  are  thrown  from  the  track  in  the  course  of 
trans|X>rtation.'  It  will  be  observed  that  this  special  contract  purports 
to  limit  the  liability  of  the  railroad  company  for  injury  to  the  property' 
transported  to  two  classes  of  perils,  namely,  *  collision  of  train  and  being 
thrown  from  the  track.'  But  notwithstanding  this  contract,  if  the 
horse  was  injured  by  the  negligence  of  the  railroad  compahy,  or  want 
of  ordinary  care  on  its  part,  then  it  would  still  be  liable  to  the  proper 
party  for  the  injury,  although  such  negligence  did  not  result  in  ^  colli- 
sion of  train,'  nor  Mn  being  thrown  from  the  track.'  In  such  case, 
however,  the  burden  of  proving  such  negligence  is  on  the  shipper,  and 
it  devolves  upon  him  to  prove  such  negligence  by  a  preponderance  of 
the  evidence."  * 

§  1879.  Notice  Limiting  Liability  as  to  Passenger's  Baggage.  — 
**  A  carrier  may  restrict  or  limit  the  amount  of  its  liability  by  a 
special  contract  accepted  on  the  part  of  the  owner  of  the  baggage ;  and 
this  may  be  done  by  notice  brought  home  to  the  owner  of  the  baggage, 
before  or  at  the  delivery  to  the  carrier,  if  assented  to  by  the  own- 
er.   The  omi8  of  proving  any  qualification  of  the  liability  of  the 

defendant  as  a  carrier,  rests  upon  it.  The  notice,  to  be  of  any  force, 
must  amount  to  actual  notice.  At  all  events,  to  exonerate  the  defend- 
ant as  a  carrier  from  its  general  liability,  it  must  be  shown,  at  least,  by 
the  evidence,  that  the  plaintiff,  or  those  acting  for  her,  assented  to  the 
demands  of  the  notice,  or,  with  a  knowledge  of  it,  acquiesced  in  it,  by 
making  no  remonstrance.  -  -  -  ^  And  in  determining  whether  or  not  the 
conditions  or  limitations  were  brou|;ht  to  the  notice  of  plaintiff  and 
those  acting  for  her,  you  will  look  to  all  the  evidence  in  the  case ;  as  to 
the  manner  of  the  delivery  of  the  ticket  and  the  check ;  whether  any- 

1  Approved  In  Kansas  City  &c.  R.  *  Approved  in  Kansas  City  &c.  R. 

Co.  V.  Simpson,  30  Kan.  647,  648.  Co.  v.  Simpson,  80  Kan.  648. 
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thing  was  said  or  done  calling  the  attention  to  them  or  not ;  whether 
they  were  or  were  not  read  at  the  time  of  or  before  their  receipt."  * 

§  1880.  When  Liability  as  Common  Carrier  ceases  and  that  of 
Warehouseman  attaches.  —  '*  While  said  goods  were  in  transit,  the  de- 
fendant would  be  liable  as  a  common  carrier,  for  any  loss  or  injury  to 
the  property,  not  caused  by  the  act  of  God,  or  the  public  enemy ;  but 
that  after  the  goods  had  arrived  at  Waseca,  and  were  deposited  in  defend- 
ant's warehouse  or  freight  room,  ready  for  delivery  to  the  plaintiff,  and  a 
reasonable  time  thereafter  for  the  lemovaJ  thereof  by  the  plaintiff  had 
elapsed,  the  liability  of  the  defendant  as  common  carrier  ceased,  and  it 
would  be  liable  thereafter  only  as  a  warehouseman."  ^ 

§  1881.  Reasonable  Time  for  Removino  Goods  after  Transit 
Ended.  —  "  What  would  be,  under  the  circumstances  of  the  case,  such 
reasonable  timQ  for  the  removal  of  the  goods,  is  not  to  be  measured  by 
any  peculiar  circumstances  in  the  condition  or  situation  of  the  con- 
signee, or  plaintiff,  which  nilght  render  it  necessary  for  his  convenienc 
or  accommodation,  that  he  should  have  a  longer  time  or  better  oppor- 
tunity than  if  he  resided  in  the  vicinity  of  the  depot  and  was  prepared 
with  the  means  and  facilities  of  removing  them.  But  what  is  meant  by 
reasonable  time,  is  such  as  would  give  a  person,  residing  in  the  vicinity 
of  the  place  of  delivery,  and  informed  of  the  usual  course  of  business 
on  the  part  of  the  company,  a  suitable  opportunity,  within  the  usual 
business  hours,  after  the  goods  are  ready  for  delivery,  to  come  to  the 
place  of  delivery,  inspect  the  goods  and  take  them  away."  ^ 


*  Approved  In  Railroad  Co.  <?. 
Campbell,  86  Ohio  St.  647,  655;  citing 
Davidson  v.  Graham,  2  Ohio  St.  231; 
Graham  r.  Davis,  4  Ohio  St.  362;  Wil- 
sons V.  Hamilton,  4  Ohio  St.  722,  740; 
Welsh  V.  Pittsburg  &c.  R.  Co.,  10  Ohio 
St.  65;  Cleveland  &c.  R.  Co.  v.  Cur- 
ran,  19  Ohio  St.  1 ;  Cincinnati  &c.  R. 
Co.  V,  Pontius,  19  Ohio  St.  221;  Union 
Express  Co.  v,  Graham,  26  Ohio  St. 
695;  United  States  Express  Co.  v, 
Backman,  28  Ohio  St.  144 ;  Gaines  v. 
Union  T.  &  I.  Co.,  28  Ohio  St.  418; 
Pittsburg  &c.  R.  Co.  v.  Barrett,  36  Ohio 
St.  448;  Burke  v.  South  Eastern  R. 
Co.,  L.  R.  5  C.  P.  Div.  1 ;  Laws.  CaiT. 
455, 460;  Thomp.  Carr.  432,  437. 

*  Approved     in     Dersia    v.    The 


Winona  &c.  R.  Co.,  18  Minn.  139;  cit- 
ing Moses  V.  Boston  &c.  R.  Co.,  82 
N.  H.  523;  Buckley  t7.  Railroad  Co.,  18 
Mich.  121;  Wiuslow  v.  Railroad  Co., 
42  Vt.  700;  Wood  t^.  Crocker,  18  Wis. 
345;  Jefferson  R.  Co.  o.  Cleveland,  2 
Bush  (Ky.),  468;  Ala.  &c.  R.  Co.  v. 
Kidd,  35  Ala.  209;  Angell  on  Carriers, 
271,  note  a;  Chicago  &c.  R.  Co.  v. 
Scott,  42  111.  132;  Fenner  o.  Buffalo 
&c.  R.  Co.,  44  N.  y.  606.  Contra,  New 
Albany  &c.  R.  Co.  v.  Campbell,  12  Ind. 
65;  Morris  &c.  R.  Co.  v,  Ayres,  29  N. 
J.  L.  394;  Francis  v,  Dubuque  &c.  R. 
Co.,  25  la.  60;  Hilliard  v.  Wilmington 
&c.  R.  Co.,  6  Jones  L,  (N.  C.)  343, 

'  Approved  in  Derosia  v.  Winona 
&c;  R.  Co.,  18  Minn.  142. 
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NUISANCE  AND  OBSTRUCTION. 
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1887.  Whether  a  Given  Object  is  an  Obstruction  of  a  Street. 

1888.  [Continued.]    Trees  Growing  upon  Highway. 

1889.  [Continued.]    In  Actions  for  Injuries  sustained  by  Travelers. 

1890.  Whether  an  Obstruction  of  Street  is  Unreasonable. 
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1892.  Proper  Use  of  a  Water-course. 

1893.  Mill-Dam  and  Plowage  of  AdjacentLand. 

1894.  Prescriptive  Right  to  Divert  Water. 
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Usage. 

1896.  Whether  a  Stream  is  Navigable. 

1897.  What  would  Constitute  an  Interference  with  an  Easement  Conveyed  by 

Deed. 

1898.  Prescriptive  Right  to  Carry  on  a  Business  which  otherwise  would  be 

a  Nuisance. 

1899.  Noise  alone  may  Constitute  a  Nuisance. 

1900.  Noises,  when  Indictable  as  a  Public  Nuisance. 

1901.  Whether  Nuisance  must  be  Establishi-d  by  a  Verdict  at  Law. 

1902.  Noises  which  render  Dwelling  Houses  Uncomfortable. 

1903.  Noises  ordinarily  Incident  to  Certain  Situations. 

1904.  Necessary  Noises  in  Cities. 

1905.  Useless  Noises  in  Cities. 

1906.  Noisy  Trades  located  in  Neighborhoods  devoted  to  Residences. 

1907.  Noises  proceeding  from  a  Business  Carried  on  at  Unreasonable  Hours. 

1908.  Doctrine  that  in  order  to  Constitute  a  Nuisance  the   Noise  must   be 

"  Unusual,  111 -Timed,  or  Deafening." 

1909.  The  Question  said  to  be  a  Question  of  Degree. 

1910.  Whether  a  Right  to  Perpetuate  Disagreeable  Noises  may  be  acquired 

by  User. 

1911.  Effect  of  Expectant  Attention. 

1912.  Effect  of  Conflicting  Evidence  as  to  whether  Sounds  are  Disturbing. 

1913.  Stables. 

1914.  Factory  Bell  rung  early  in  the  Morning 
1916.  Church  Bells. 
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1919.  Noises  Frightening  Horses. 

1920.  8tcam  Whistles. 

1921.  How  far  Plaintiff  under  Obligation  to  avoid  Consequences  of  such  a 

Nuisance. 

1922.  Injuries  Produced  by  Vibration. 

1923.  Vibration  of  Steam  Hammers  in  a  Rolling  Mill. 

1924.  Action  by  Whom  Brought. 

1925.  Instruction  as  to  Nuisance  Caused  by  Running  a  Mill. 

§  1886.  Closing  of  Pablic  Street. — In  an  action  for  dam- 
ages against  a  municipal  corporation  for  an  injury  sustained  by 
reason  of  its  street  or  highway  being  in  a  defective  condition, 
whether  the  street  or  highway  was  closed  from  public  travel  at 
the  time  of  the  injury,  is  a  question  of  fact  for  the  jury.* 

§  1887.  Whether  a  Given  Object  is  an  Obstruction  of  a 
Street.  — It  was  held  that,  whether  the  driving  of  piles  in  Front 
Street,  in  the  City  of  San  Francisco  (the  street  being  laid  out  over 
the  waters  of  the  bay),  was  an  obstruction  to  the  free  use  of  the 
street  by  the  public,  was  a  question  of  fact  for  a  jury,  in  an  ac- 
tion to  enjoin  the  defendants  from  driving  piles  in  that  street; 
and  because  the  question  was  not  submitted  to  a  jury,  a  new  trial 
was  ordered.^  But  where  the  obstruction  in  a  street  which 
caused  an  injury  to  the  plaintiff's  son,  a  small  boy,  consisted  of 
a  railway  train  of  the  defendant  standing  so  as  to  block  the 
street,  and  the  boy  was  injured  while  trying  to  effect  a  passage 
along  the  street  by  creeping  under  the  cars,  and  it  appeared  that 
the  conductor  stopped  the  tniin  on  the  crossing  of  the  street  and 
absented  himself  from  it,  and  that  a  servant  of  the  defendant  at- 
tached the  horses  to  it  and  moved  it,  from  which  act  the  injury 
ensued,  —  it  was  held  error  to  submit  the  question  to  the  jury 
whether  the  obstruction  of  the  street  was  inevitable,  since  it 
plainly  appeared  that  it  could  have  been  avoided  by  the  exercise 
of  proper  care  and  diligence  on  the  part  of  the  conductor.     It 

1  Wliltc  p.  City  of  Boston,  122  Mass.  peculiar  to  that  State,  or  else  under  a 

491 ;  Steplieusv.  City  of  Macon,  83  Mo.  conception  of  practice  peculiar  to  that 

345,  856.  period,   i;\  hich    introduced   jury  trial 

'  Sun  Francisco  v.  Clark,  1  Cai.  380.  into  equity  cases. 
This  must  Iiave  been  under  a  practice 
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was  the  duty  of  the  court  to  instruct  the  jury,  as  matter  of  law^ 
that  the  obstruction  was  unauthorized  and  unlawful.^ 

§  1888.  [Continaed.]     Trees    Growing:  upon  Highway. — 

The  trees  upon  a  highway  belong  to  the  owners  of  the  fee,  except 
under  statutory  regulations  which  vest  the  title  to  the  fee  of  the 
highway  in  a  municipal  corporation,  which  is  the  case  in  some 
American  cities.  Where  trees,  thus  standing  and  belonging  to 
the  owner  of  the  fee,  constitute  an  obstruction  of  the  highway, 
the  overseer  of  the  highway  may  cut  them  down  and  remove 
them ;  but  if  they  do  not  obstruct  the  highway,  and  he  never- 
theless cuts  them  down,  he  commits  a  trespass,  and  if  he  does  it 
maliciously  he  is  liable  to  exemplary  damages.  Whether,  in 
such  a  case,  a  tree  cut  down  by  the  overseer  of  highways  did 
obstruct  the  public  in  the  use  of  the  highway,  or  whether  it  was 
cut  down  maliciously,  has  been  held  a  question  of  fact  for  a  jury, 
in  an  action  of  trespass  against  the  overseer.^ 

§  1889.  [Continued.]  In  Actions  for  Injuries  sustained 
by  Travelers.  —  In  general,  it  is  a  question  of  fact  for  a  jury,  in 
an  action  against  a  town  for  damages  for  an  injury  sustained  by 
a  traveler  through  an  alleged  defect  in  the  highway,  whether  a 
given  object,  on  or  near  the  traveled  part  of  the  highway,  con- 
stitutes an  incumbrance  in  the  highway,  within  the  meaning  of  a 
statute  giving  such  a  right  of  action.^  The  question.whether  the 
highway,  at  the  time  and  place  of  the  accident,  was  obstructed, 
insufficient,  or  out  of  repair,  is  one  of  fact  for  the  jury,  under 
the  instructions  of  the  court  as  to  what  is  meant  by  those  terms 
as  used  in  the  statute.^  It  has  also  been  said  that  ^^  the  law  jus* 
tifies  obstructions  of  a  partial  and  temporary  character,  from  the 
necessity  of  the  case  and  for  the  convenience  of  mankind,  when 
those  obstructions  occur  in  the  customary  or  contemplated  use  of 
the  highway,  and  that  the  question  of  their  necessity  and  reason- 

1  Rauch  V.  Lloyd,  31  Pa.  St.  358.  *  Johnson   v.  Haverhill,  85  N.  H. 

«  Winter  r.  Peterson,  24  N.  J.  L.  524.  74,  82 ;  Hubbard  v.  Concord,  35  N.  H. 

«  Cbamberlain  v.  Enfield,  43  N.  H.  52,  G5;  Carlton  v.  Bath,  22  N.  H.  559. 
35C,  362. 
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ableness,  and  of  the  customary  or  contemplated  use,  is  one  for 
the  consideration  and  determination  of  the  jury,  under  all  the 
circumstances  of  each  particular  case."* 

§  1890.  Whether  an  Obstruction  of  a  Street  is  Unreason- 
able. —  It  has  been  ruled  that  an  adjacent  owner  may  be  entitled 
to  maintain  an  action  for  damages  against  a  municipal  corpora- 
tion, for  an  obstruction  in  the  street,  where  the  obstruction, 
taking  into  view  the  nature  of  the  work  to  be  done,  and  the 
rigjits  of  adjacent  owners,  situated  as  he  is,  to  the  free  use  of 
the  street,  is  unnecessary  and  unreasonable,  or  where  it  creates 
a  nuisance  more  noxious  and  offensive  than  is  ordinarily  incident 
to  the  work  to  be  done  (in  the  particular  case,  the  repairing  of 
a  market),  or  where  the  obstruction  continues  beyond  a  reason- 
able time;  but  whether,  upon  all  or  any  of  these  grounds,  the 
plaintiff  is  entitled  to  recover,  is  a  qtLesiion  of  fact  for  the  jury, 
and  it  is  error  for  the  judge  to  withdraw  it  from  them  and  to 
direct  a  verdict  for  the  plaintiff  for  the  damages  claimed.*  So, 
in  an  action  by.an  abutting  land-owner  against  the  defendant,  for 
obstructing  the  highway  so  as  to  interfere  with  the  free  use  and 
enjoyment  of  the  plaintiff's  property,  the  question  whether  such 
obstructions  amount  to  a  nuisance  is  a  question  of  fact  for  the 
jury.*  It  has  been  held  that,  where  highways  have  been  com- 
monly used  for  moving  buildings  through  them,  it  is  no  nuisance 
to  use  them  for  that  purpose,  selecting  suitable  streets,  using 
proper  expedition,  and  causing  no  unnecessary  obstruction;  and 
the  reasonableness  of  such  use,  under  all  the  circumstances  of  the 
case,  ia  A  question  for  a  juri/,^  So,  in  an  action  against  a  town 
for  damages  sustained  by  a  traveler  who  has  been  injured  by 
reason  of  obstructions  in  the  highway,  it  is  a  question  for  a  jury 
whether  timber,  wood,  lumber,  or  other  materials,  placed  within 
the  limits  of  the  highway  by  any  person,  are,  under  the  circum- 


1  Graves  r.  Shattuck,  35  N.  H.  257,  159.    Compare  Gunter  tJ.  Geary,  2  Cal. 
2C8.  462;  Grifflth    v,  McCuUum,   46  Barb. 

2  St.  John  V,    New  York,  6  Duer  (N.Y.)  561. 

(N.  Y.),  315.  <  Graves  v,  Shattuck,  35  N.  H.  258, 

'  Blanc   V,  Klumpke,  29  Cal.   156,  268. 


N 


Tit.  V,  Ch.  LVI.]     NUISANCE  and  obstbuction.  1379 

stances,  to  be  regarded  as  obstructions  and  incumbrances  in  such 
highway.^  So,  it  has  been  held,  in  an  applicatioA  for  an  injunc- 
tion, that  the  annoyances  arising  from  the  necessary  use  of  a  rail- 
road do  not  constitute  a  nuisance  per  se^  but  that  the  fact  of 
nuisance  must  be  determined  by  a  jury,  before  the  court  will 
interfere  by  injunction.^  A  statute  of  Massachusetts  provides 
that  *'  a  person  owning  or  occupying  lands  adjoining  a  highway 
or  road  in  a  town,  may  construct  a  sidewalk  within  such  high- 
way or  road,  and  along  the  line  of  such  land,  indicating  the  width 
of  such  sidewalk  by  trees,  posts  or  curbstones,  set  at  reasonable 
distances  apart,  or  by  a  railing."*  This  statute  gives  to  an 
abutter  the  privilege  of  appropriating  a  part  of  the  highway  for 
the  purpose  of  a  sidewalk,  but  the  privilege  is  limited  and  quali- 
fied by  provisions  that  the  section  **  shall  not  diminish  or  inter- 
fere with  the  authority  of  surveyors  of  highways,  or  any  other 
authority  that  can  be  legally  exercised  over  highways  or  roads ; 
nor  shall  it  in  any  manner  diminish  the  liability  of  any  person  for 
unreasonably  obstructing  highways  or  roads."  Whether  a  side- 
walk, built  in  a  particular  way,  unreasonably  obstructs  the  high- 
way, is,  under  an  indictment  for  obstructing  the  highway,  a 
qvestion  of  fact  for  the  jury.* 

§  1891.  Existence  of  a  Private  Bead.  —  Where  the  de- 
fendant, in  an  action  of  trespass,  sets  up  the  defense  that  the 
way  over  which  he  passed  was  a  private  or  by-road,  whether  it 
was  such  road  or  not,  is  a  question  of  fact  for  the  jury.* 

§  1892.  Proper  use  of  a  Water-course.  —  In  an  action  by  a 
riparian  owner  to  recover  damages  from  a  superior  proprietor  for 
a  poUutioDof  the  stream  by  maintaining  there  on  a  hog-pen, 
thus  converting  its  margins  into  a  hog-wallow,  the  question 
whether  the   superior  proprietor  has  made  a  proper  use  of  the 

'  WJnshIp  p.  Enfleld,  42  N.  H.  197.  Compare,  as  to  the  statute,  Macoraber 

>  BeU  o.  Ohio  &c.  R.  Co.,  25  Pa.  St.  v.  Taunton,  100  Mass.  255;  Appleton 

161,  182;  po/tt,  §  1918.  v.  Nantucket,  121  Mass.  161. 

<  Gen.  Stats.  Mass.,  ch.  45,  §  6.  '  Van  Blarcom  v.  Frike^29  N.  J.  L. 

4  ConL  V.  Franklin,  133  Mass.  569.  516. 
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stream,  is  2i  question  for  a  jury  ^  under  proper  instructions.^  In 
such  a  case  the  court  properly  directs  the  jury  that  each  proprie- 
tor is  entitled  to  the  use  and  enjoyment  of  the  stream  in  its 
natural  flow,  subject  to  its  reasonable  use  by  other  proprietors; 
that  each  has  an  equal  right  to  the  use  of  it  for  the  ordinary  pur- 
poses of  his  house  and  farm,  and  for  the  purpose  of  watering 
his  stock,  even  though  such  use  might,  in  some  degree,  lessen  the 
volume  of  the  stream  or  affect  the  purity  of  the  water ;  that  the 
lower  proprietor  has  no  superior  right  in  this  regard  over  the 
upper  proprietor;  that  if,  in  its  natural  state,  the  stream  was 
useful  both  for  domestic  purposes  and  for  watering  stock,  but 
the  use  for  ordinary  stock  purposes  was  more  valuable  or  bene- 
ficial for  all  the  owners  along  the  stream  than  the  use  for  domestic 
.  purposes,  then  the  less  valuable  must  yield  to  the  more  valuable 
use;  but  that  its  reasonable  use  for  all  purposes  should  be  pre-* 
f erred  if  possible;  and  that  the  jury  must  determine  from  all  the 
facts,  taking  into  account  the  size,  nature  and  condition  of  the 
stream,  whether  the  defendant  made  a  reasonable  and  proper 
use  of  it.^ 

§  1803.  Mill-Dam  and  Flowagre  of  Adjacent  Land.  — In  an 

action  for  injury  to  the  plaintiffs  land,  alleged  to  have  been 
caused  by  a  mill-dam  owned  by  the  defendant,  but  which  injury 
was,  according  to  the  contention  of  the  defendants,  occasioned 
by  an  older  dam  erected  about  thirty  years  before,  the  court  mh^ 
milted  to  the  jury  whether  the  dam  last  erected  was  a  nuisance, 
and  whether  the  notice  to  remove  it  was  reasonable.'  So,  on  the 
trial  of  an  indictment  for  a  public  nuisance  alleged  to  have  been 
•produced  by  the  erection  and  maintenance  of  a  mill-dam,  the 
governing  principle  has  been  held  to  be  that  such  a  dam  becomes 
a  nuisance  when  it  causes  the  waters  to  overflow  the  banks  of  the 
stream  and  the  surrounding  country,  and  to  become  stagnant, 
whereby  the  water  on  the  highways  and  around  the  dwellings 
becomes  noxious  and  unwholesome,  and  the  health  of  the  commu- 
nity sensibly  impaired,  and  whether  or  not  the  dam  produced 

1  Hazeltlne  r.  Case,  46  Wis.  392.  »  Kemmerer  t?.  Edelxnan,  28  Pa.  St. 

s  Hazeltlne  v.  Case,  supra.  143. 
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such  mischievous  consequences,  is  a  question  of  fact  for  the  jury  .^ 
In  an  action  for  damages  due  to  the  flowage  of  the  plaintiff's 
land,  in  consequence  of  the  maintenance  of  a  certain  dam  by 
the  defendant,  it  has  been  held  error  for  the  court  to  in- 
struct the  jury  that,  if  the  dam  had  been  maintained  at  a  uni- 
form  height  and  head  for  twenty. years y  and  had  not  flowed  the 
plaintiff's  land  for  the  first  ten  years  of  that  time,  and  after- 
wards said  lands  were  overflowed,  the  presumption  would  be 
that  the  flowage  had  been  produced  by  other  causes  than  the 
dam,  and  the  defendants  would  not  be  liable.  Whether  the 
subsequent  flowage  of  the  land,  though  not  flowed  during  the 
first  ten  years  of  the  existence  of  the  dam,  was  caused  by  the 
maintenance  of  the  dam,  was  a  question  of  fact  for  the  jury.' 

§  1804.  Prescriptive  Bigrht  to  Divert  "Water.  —  Where,  in 
an  action  for  damages  for  obstructing  a.  water-course  and  divert- 
ing water  from  the  plaintiff's  mill,  it  was  admitted  that  the 
•defendants  had  acquired  a  prescriptive  right  to  divert  a  certain 
portion  of  the  water  from  a  stream,  by  means  of  a  dam  which 
was  in  existence  many  years  before,  —  the  question  whether  they 
did  divert  water  to  a  greater  extent  than  was  done  by  the  dam,  as 
it  existed  prior  to  a  date  named,  was  submitted  to  the  jury  J^ 

§  1805.  Whether  Draius  were  Made  in  Furtherance  of 
Oood  Agricultural  Usage. — In  an  action  by  one- land-owner 
against  a  coterminous  land-owner  for  raising  an  embankment  and 
casting  back  the  surface  water  upon  the  land  of  the  plaintiff,  it 
has  been  held  that  where  it  is  not  clear  from  admitted  or  estab- 
Iis{ied  facts,  it  is  generally  a  question  of  fact  for  the  jury  to  de- 
termine what  work  may  be  done  in  furtherance  of  good  agricul- 
tural usage,  for  the  purpose  of  raising  crops,  so  as  to  exonerate 
the  defendant,  from  a  liability  for  such  a  tort.^ 

§  1806.  Whether  a  Stream  is  Navigable.  —  Whether  a 
stream  is  navigable  or  not,  is  a  mixed  question  of  law  and  fact; 

*  Douglass  V.  state,  4  Wis.  387.  ^  KnoU  v.  Mayer,  13  Bradw.  (111.) 
«  Smith  V.  Russ,  17  Wis.  227.                 203. 

*  Whetstone  ».  Bowser,  29  Pa.  St.  65. 
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but  when  the  fadts  are  ascertained  it  becomes  a  question  of  lawJ^ 
The  courts  will  sometimes  decide  the  question  of  fact  by  taking 
judicial  notice  of  it.  Thus,  in  Alabama,  the  court  will  judicially 
notice  that  there  are  no  tidal  streams  in  Jackson  county,  in  that 
State;  from  whence  the  conclusion  follows  that  Paint  Rock 
River  in  that  State  is,  prima  facie^  not  a  public  navigable  stream ;  * 
)  the  governing  principle  being  that  all  tidal  streams  arc, /^Hma 
facie^  public  and  navigable,  and  that  all  streams  above  tide 
water,  if,  in  the  survey  of  the  public  lands  by  the  United  States, 
they  have  not  been  treated  as  navigable,  if  fractional  sections 
have  been  made  upon  their  margin  and  the  bed  reserved  from 
grant  or  sale,  are  prima  facie  private,  not  navigable  and  not 
subject  to  a  public  right  of  floatage.  Accordingly,  in  the  case 
of  such  a  stream  the  onus  oi  proving  that  it  is  navi£:able  rests 
upon  the  party  averring  it.^ 

§  1897.  What  would  Constitate  an  Interference  with  an 
Easement  Conveyed  by  Deed.  —  The  construction  of  a  deed 
conveying  certain  grist  mill  privileges  is,  of  course,  a  matter  of 
law,  but  whether  agate  constructed  by  the  plaintiff  in  the  stream 
would  interfere  with  the  use'of  the  grist  mill  privileges  granted 
in  a  particular  deed,  is  a  question  of  fact ^  to  be  determined  by  a 
jury  under  proper  instructions,  in  a  case  properly  before  them 
for  such  determination.* 

§  1808.  Prescriptive  Bight  to  Carry  on  a  Business  which 
otherwise  would  be  a  Nuisance.  — In  an  action  on  the  case  for 
damages  from  a  nuisance,  which  consisted  of  a  mill  established 
and  operated  so  near  the  public  highway  as  to  frighten  horses, 
the  defendant  requested  the  court  to  charge  the  jury  that,  if  his 
mill  had  been  run  for  thirty  years  next  before  the  accident,  in 
the  same  condition  in  which  it  was  at  that  time,  he  had  a  right 

1  Walker    v.    Allen,    72  Ala.    466 1      Ellis  p.  Carey,  30  Ala.  725;  Hhodcs  9 
Rhodes  t?.  Otis,  33  Ala.  678.  Otis,  33  Ala    678-  Peters  v.  New  Or- 

2  Wallver  v,  Allen,  supra,  leans  &c.  R.  Co.,  56  Ala.  528. 

5  Wallcer  r.  Allen,  mpra.    See  also  *  Douglass  r.  Whlttemore,  32  Vt. 

BuUock  V.  Wilson,  2  Port.  (Ala.)  436;      686,  690. 
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SO  to  run  it,  and  was  not  liable  for  such  accident.  The  court 
declined  so  to  charge ,  and  it  was  held  that  the  ruling  was  correct. 
"  There  is  no  doubt/'  said  Sanford,  J.,  **  that  less  than  thirty 
years'  enjoyment  of  an  easement  in  the  land  of  another,  or  thirty 
years'  continuance  of  a  private  nuisance,  affords  evidence  from 
which  the  jury  may  presume  and  find,  as  a  fact,  the  existence  of 
the  right,  derived  from  the  owner  of  the  property  named,  by 
grant  or  otherwise.  But  the  evidence  arising  from  such  enjoy- 
ment or  continuance  may  be  rebutted;  and  the  court  cannot 
decide,  as  a  matter  of  law,  that  such  enjoyment  or  continuance 
confers  the  right.  And  if,  in  like  manner,  thirty  years'  continu- 
ance of  a  public  nuisance  affords  similar  evidence  (a  point  which 
it  is  not  now  our  intention  to  decide),  that  evidence  must  be  sub- 
mitted to  the  jury,  for  them  to  make  the  proper  inference,  and 
decide  the  question  whether  the  right  has  been  acquired  or  not. 
The  question  is  one,  not  of  law,  but  of  fact  ^  and  the  court  could 
not  determine  it.  Upon  this  ground,  therefore,  the  omission  of 
the  judge  to  give  the  instruction  prayed  for  was  not  erroneous."  ^ 

§  1899.  Noise  alone  may  Constitute  a  Nuisance.  —  Since 
the  decision  of  Elliotson  v.  Feethain^  it  has  not  been  doubted,  so 
far  as  the  writer  knows,  that  noise  alone  may  constitute  an  ac- 
tionable nuisance,  such  as  may  form  the  basis  of  a  recovery  of 
damages  at  law,  or  such  as  a  court  of  equity  will  restrain  by  an 
injunction.^  **  There  is,"  said  Lord  Komilly,  •*!  apprehend,  no 
distinction  between  any  of  the  cases,  whether  it  be  smoke,  smell, 
noise,  vapor  or  water,  or  any  gas  or  fluid.  An  owner  of  one  ten- 
ement cannot  cause  or  permit  to  pass  over  or  flow  into  his  neigh- 
bor's tenement  any  one  or  more  of  these  things,  in  such  a  way 
as  materially  to  interfere  with  the  ordinary  comfort  of  the  occu- 
pier of  the  neighboring  tenement,  or  so  as  to  injure  his  prop- 
erty." *     So,  it  is  said  in  a  case  in  New  Jersey  :  "There  may  be 

1  House  «.  Metcalf,  27  Conn.  631,  311;  Harrison  t?.    St.  Mark's  Church, 

639.  12  Phlla.  (Pa.)  259;   WaUace  t?.  Auer, 

s  2B1ng.  N.t!.  134.  10/(2.356;  Inchbald  v.  Robinson,  L. 

s  Soltau  V.  V.  De  Held,  2  Sim.  (n.  s.)  R.  1  Ch.  App.  888. 

.133;  Cmmp  v.  Lambert,  L.  R.  3  £q.  ^  Crump  v.  Lambert,  L.  R.  3  Eq. 

409;  Fish  -o.  Dodge,  4  Denio  (N.  Y.),  409,  413. 
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circumstances  where  even  the  noise  of  a  steam  engine  may  be- 
come a  private  nuisance,  and  its  use,  on  that  account,  be  re- 
strained by  the  court.  The  authorities  are  abundant  to  sustain 
the  position  that  an  individual  cannot  erect,  in  a  densely  settled 
portion  of  a  city  or  town,  occupied  by  private  dwellings,  any 
kind  of  manufacturing  establishment,  and  so  use  the  machinery 
and  carry  on  the  business  as  to  render  living  in  the  neighbor- 
hood uncomfortable,  either  dn  account  of  the  noise  it  occasions, 
or  of  its  smoke  and  offensive  smells.^  In  like  manner  it  was 
laid  down  by  the  Supreme  Court  of  Pennsylvania  that  the  courts 
have  p'»wer  to  restrain  by  injunction  noises  which  disturb  rest 
and  prevent  sleep.*'  **  Noise  which  constitutes  an  annoyance  to 
a  person  of  ordinary  sensibility  to  sound,  such  as  materially  to 
interfere  with  the  ordinary  comfort  of  life  and  impair  the  rea- 
sonable enjoyment  of  his  habitation,  is  a  nuisance  to  him."  ' 

§  1900.  Xoises,  when  Indictable  as  a  Pabllc  Nuisance.  — 

It  may  be  premised  that,  to  render  an  act  indictable  as  a  nuisance, 
it  is  not  sufficient  that  it  should  annoy  particular  jjersona  only, 
but  it  must  be  so  inconvenient  and  troublesome  as  to  annoy  the 
whole  community .^  Beating  a  drum  is  not  a  nuisance ;  to  blow 
a  fife  is  not;  neither  is  a  procession  through  the  street  with  these 
accompaniments  a  crime.  To  constitute  them  such,  the  excep- 
tional facts  and  circumstances  which  make  acts,  otherwise  inno- 
cent, a  crime,  must  be  set  forth  particularly,  so  that  the  court 
cati  see  that,  from  their  very  nature,  if  proved,  they  are  a  nui- 
sance to  the  whole  community.*  Accordingly,  where  there  was 
an  indictment  containing  three  counts,  the  first  for  a  riot,  thd 
second  for  a  common  nuisance  by  the  beating  of  drums,  the  blow- 
ing of  fifes  and  shouting  in  the  streets  of  a  town,  and  the  third 
for  obstructing  the  streets,  and  it  appeared  that  the  defendants, 

^  Davidson  v.  Isliam,  9  N.  J.  Eq.  «.    Washburn    Iron     Co.,    13    AUen 

(1  Stock.)  186,  190.  (Mass.),    95;    Fay  v.    Whitman,   100 

*  Rhodes  v.  Dunbar,  57  Penn.  St.  Mass.  76. 
274.    To  the  same  effect  see  Ross  9.  ^  State  v.  Baldwin,  1  Dev.   &  Batt. 

Butler,  19  N.  J.  Eq.  294.  (N.  C.)  197;   State  t>.   Hughes,  72  N. 

«  Davis  t>.  Sawyer,  133  Mass.  289,  C.26. 
opinion  by  Allen,  J.    See  also  Wesson  <  State  v,  Hughes,  8upra, 
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who  were  persons  of  color,  were  celebrating  emancipation  day, 
and  that  there  was  no  further  irregularity  than  usually  accom- 
panies any  promiscuous  mass-meeting  and  parade,  it  was  held, 
on  a  special  verdict,  that  the  defendants  must  be  discharged.^ 

§  1901.  Whether  Xuisanoe  must  be  Kstablished  by  a  Ver- 
dict at  Law.  —  Courts  of  equity  are  reluctant,  in  these  cases,  to 
enjoin  an  otherwise  lawful  trade  which  produces  disturbing 
noises,  until  the  parties  complaining  have  established  that  it  is  a 
nuisance  by  a  judgment  at  law.  Thus,  where  a  bill  was  brought 
to  enjoin  a  glass  factory^  on  the  ground  that  the  carrying  of  it 
on  produced  noises  which  disturbed  the  plaintiff  and  several  other 
persons  in  the  neighborhood,  Vice-Chancellor  Kindersley  refused 
relief  on  this  ground ;  but  the  view  which  he  took  of  it  seems  to 
be  untenable.  It  is  to  be  gathered  from  what  he  is  reported  to 
have  said,  that  he  did  not  place  his  refusal  on  the  ground  that 
the  thing  complained  of  was  no  nuisance  in  point  of  law,  but  on 
the  ground  that  it  was  remediable  in  an  action  at  law  for  damages. 
Among  other  things  he  said :  **  In  a  c^e  where  the  only  ques- 
tions are  mere  inconvenience  to  the  parties  by  the  alleged  noise, 
disturbing  more  or  less  their  sleep,  or  in  reference  to  the  diminu- 
tion of  the  value  of  the  plaintiff's  property:  in  either  case  the 
injury  is  not  irremediable,  but  is  capable  of  compensation  in 
•damages."  ^  A  learned  judge  in  Pennsylvania  took  the  opposite 
and  only  tenable  view  of  this  question,  when  he  said :  '*  I  cannot 
•doubt  that  a  constant  annoyance,  which  at  law  cannot  be  abated, 
is  never  remedied  by  damages.  The  loss  of  health  and  sleep,  the 
enjoyment  of  quiet  and  repose,  and  the  comforts  of  home  cannot 
be  restored  or  compensated  in  money.  It  may  afford  consola- 
tion,  but  it  does  not  remedy  the  evil,  if  that  goes  on,  to  be  paid 
for  by  installments.  The  law  operates  upon  the  past  only,  while 
^uity  can  and  will  act  on  the  present  and  future,  will  abate  the 
nuisance  itself ,  and  restore  the  injured  party  to  his  rights."* 
This  was  a  case  where  there  was  no  substantial  conflict  in  the  evi- 


'  Jhid.  >  Dennis  v,  Eckhardt,  3  Grant  Gas. 

«  White  V.  Cohen,   1   Drewry,  312,      (Pa.)  390. 
51 S. 
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dence.  It  is  said  that,  where  the  thing  sought  to  be  enjoined  i» 
lawful,  and  there  is  a  conflict  of  testimony  as  to  whether  it  is  a 
nuisance,  the  question  of  fact  must  be  determined  at  law  before 
equity  will  enjoin.^ 

§  1002.  Xoises  which  render  Dwelling  Houses  Uncomfort* 
able.  —  The  grounds  on  which  courts  of  equity  interfere  to  re- 
strain occupations  or  things  which  produce  such  noises  as  to 
render  people  uncomfortable  in  their  adjacent  dwelling-houses, 
have  been  thus  stated  by  an  eminent  judge:  **If  there  were  no 
authority  on  the  question,  I  should  have  felt  no  diflBculty  about 
it,  because  I  take  it  the  law  is  this,  that  a  man  is  entitled  to  tbe- 
comfortable  enjoyment  of  his  dwelling-house.  If  his  neighbor 
make  such  a  noise  as  to  interfere  with  the  ordinary  use  and  enjoy- 
ment of  his  dwelling-house,  so  as  to  cause  serious  annoyance  and 
disturbance,  the  occupier  of  the  dwelling-house  is  entitled  to  be 
protected  from  it.  It  is  no  answer  to  say  that  the  defendant  is 
only  making  a  reasonable  use  of  his  property,  because  there  are 
many  trades  and  many  occupations  which  are  not  only  reasonable, 
but  necessary  to  be  followed,  and  which  still  cannot  be  allowed 
to  be  followed  in  the  proximity  of  dwelling-houses  so  as  to  in- 
terfere with  the  comfort  of  their  inhabitants.  I  suppose  a 
blacksmith's  trade  is  as  necessary  as  most  trades  in  this  kingdom ; 
or  I  might  take  instances  of  many  noisy  and  offensive  trades,, 
some  of  which  are  absolutely  necessary,  and  some  of  which  no 
doubt  may  not  only  be  reasonably  followed,  but  to  which  it*  is 
absolutely  and  indispensably  necessary  for  the  welfare  of  man- 
kind that  some  houses  and  some  pieces  of  land  should  be  devoted  v 
therefore,  I  think,  that  is  not  the  test."  * 

§  1903.  Xoises  ordinarily  Incident  to  Certain  Situations.  — 

Those  who  live  in  cities^  in  hoielsj  or  in  tenement  houses^  cannot 
claim  the  aid  of  a  court  of  equity  to  gain  for  themselves  immu- 
nity from  those  noises  which  are  customary  and  usual,  and  which 
are  the  ordinary  incidents  of  the  place  in  which  such  persons  may 

^  Dayidson  v.  Isham,   9  N.  J.  Eq.  *  Broder  t.  Salllard,  2  Ch.  Dlv.  692^. 

(1  Stock.)  186.  701,  per  Jessel,  M.  R. 
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choose  to  take  up  their  abode.  Thus,  a  man  living  in  a  tenement 
house  was  denied  an  injunction  to  prevent  his  neighbor,  who 
lived  on  the  floor  immediately  above  him,  from  trundling  aftafty 
carriage  back  and  forth  over  his  carpet  at  night,  in  order  to  ap- 
pease a  child  which  was  teething  and  fretful.  Good  neighbor- 
ship,  might,  indeed,  suggest  that  a  noiseless  cradle,  or  some  other 
appliance  should  be  used;  but  in  such  a  case  the  law  would  not 
interfere.  *•  As  a  matter  of  law,"  the  court  said,  **  if  the 
plaintiff  himself  was  taken  sick  and  obliged  to  walk  the  floor  all 
night  through  pain,  the  defendant  would  have  no  rightto  insist 
that  he  should  put  on  India  rubbers.  *  *  *  Where  people 
indulge  their  inclination  to  be  gregarious  they  must  not  expect 
the  quiet  that  belongs  to  solitude."  ^ 

§  1904.  Necessary  Noises  in  Cities. — In  determining  the 
question  of  nuisance  from  smoke  or  noxious  vapor ^  or  from  noise 
or  vibration^  it  has  been  well  laid  down  that  reference  must  al- 
ways be  had  to  the  locality,  the  nature  of  the  trade,  the  char- 
acter of  the  machinery,  and  the  manner  of  using  the  property 
producing  the  annoyance  and  injury  complained  of.  *'  A  party 
dwelling  in  the  midst  of  a  crowded  commercial  and  manufactur- 
ing city  cannot  claim  to  have  the  same  quiet  and  freedom  from 
annoyance  that  he  might  rightfully  claim  if  he  were  dwelling  in 
the  country.  Every  one  taking  up  his  abode  in  a  city  must  ex- 
pect to  encounter  the  inconveniences  and  annoyances  incident  to 
such  community,  and  he  must  be  taken  to  have  consented  to  en- 
dure such  annoyances  to  a  certain  extent."  ^  Or,  as  was  said  by 
Lord  Westbury,  L.  C,  in  a  leading  case:  •*  If  a  man  lives  in  a 
town  it  is  necessary  that  he  should  subject  himself  to  the  conse- 
quences of  those  operations  of  trade  which  may  be  carried  on  in 
his  immediate  locality,  which  are  actually  necessary  for  trade  and 
commerce,  and  also  for  the  enjoyment  of  property  and  for  the 
benefit  of  the  inhabitants  of  the  town  and  of  the  public  at  large. 
If  a  man  lives  in  a  street  where  there  are  numerous  shops,  and  a 
shop  is  opened  next  door  to  him  which  is  carried  on  in  a  fair  and 

>  Poolr.  Higgin8on,8  Daly  (N.  Y.),         ^  Dittman    v.    Repp,     50    Md.    616^ 
113;  8,  c.  7  Cent.  L.  J.  102.  522. 
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reasonable  way,  he  has  no  ground  for  complaint  because,  to  him- 
self individually,  there  may  arise  much  discomfort  from  the  trade 
carried  on  in  that  shop. ' '  And  Lord  Cran worth  also  said :  *  *  You 
must  look  at  it,  not  with  a  view  to  the  question  whether  ab- 
stractly that  kind  of  smoke  was  a  nuisance,  but  w^hether  it  was 
a  nuisance  to  a  person  living  in  the  town  of  Shields."  ^ 

§  1905.  Useless  Noises  in  Cities.  —  On  the  other  hand,  the 
courts  have  not  dealt  leniently  with  useless  noises  in  cities  or  in 
public  places.  Thus,  outcries  uttered  in  a  public  street,  although 
they  disturb  but  a  single  person,  if  they  are  accompanied  with 
the  other  circumstances  necessary  to  constitute  the  offense,  are 
indictable  as  a  public  nuisance.^  In  like  manner,  a  circus  has 
been  enjoined  as  a  nuisance,  where  the  performances  were  car- 
ried on  for  eight  weeks  every  evening,  from  about  half-past 
seven  until  half-past  ten,  consisting  of  music  and  shouting,  which 
could  be  distinctly  heard  all  over  plaintiff's  house  and  in  his  diii^ 
ing  room,  even  above  the  sounds  of  conversation,  when  the  win- 
dows were  closed  and  several  persons  were  talking.*  So,  the 
striking  of  a  clock  in  the  night  time,  upon  a  bell  that  weighed 
3080  pounds,  was  enjoined  upon  the  testimony  of  the  two  plaint- 
iffs and  four  others,  to  the  effect  that  it  disturbed  their  rest,  al- 
though more  than  a  hundred  witnesses  living  at  various  distances 
from  it,  many  of  them  as  near  to  it  as  the  plaintiffs  and  the 
plaintiffs'  witnesses,  testified  that  it  had  no  unpleasant  effect 
upon  them.* 

§  1906.  Noisy  Trades  located  in  Neiirhborlioods  devoted 
to  Residences. —  In  like  manner,  the  business  of  a  gold  or  silver 
beater f  set  up  in  a  quiet  neighborhood  occupied  by  dwellings,  the 
noise  and  concussion  of  which  unreasonably  interfere  with  the 
comfort  of  the  inhabitants  in  their  dwellings,  and  perhaps  also 

1  Tipping  V.  St.  Helen's  Smelting  '  Inchbald  o.  Robinson,  L.  R.  4  Ch« 

Co.,  4  Best  &.  S.  608;  8.  c.  11  H.  L.  App.  388. 
Cas.  642,  660.  *  Leete  v.  nigrlm  Cong.  Cfaorcfa, 

s  Com.  r.  Oaks,  118  Mass.  8;  Com.  St.  Louis  Court  of  Appeals,  1883  (not 

V,  Smith,  6  Cush.  (Mass.)  80;  Com.  v,  reported). 
Harris,  101  Mass.  29. 
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with  the  safety  of  neighboring  property,  was  held  such  a  nui- 
sancc  as  equity  would  restrain,  .  In  givii^ghis  judgment  in  this 
case  Allison,  P.  J.,  referred  to  a  decision  of  the  late  Chief  Jus- 
tice Thompson  of  Pennsylvania,  granting  an  injunctioti  against  a 
tinsmith  f  at  the  suit  of  a  householder  disturbed  by  the  noise  of 
his  business.  He  also  said:  **  Everything  that  disturbs,  in  an 
unreasonable  degree,  the  quiet  enjoyment  of  home  or  dwelling- 
house,  is  a  nuisance.  A  man  is  to  be  protected  in  the  enjoyment 
of  his  property  against  all  unlawful  disturbances,  if  he  does  not, 
by  such  enjoyment,  invade  the  rights  of  others.  *  *  *  xhe 
defendant  has  no  right  to  complain  if  the  injunction  presses  hard 
ou  him.  He  intruded  his  business  into  one  of  the  most  quiet 
neighborhoods  in  the  city  —  a  neighborhood  rendered  desirable 
as  a  home,  in  which  quiet  and  rest  could  be  found.  This  was 
wholly  unnecessary  on  his  part,  many  portions  of  the  city  being 
given  up  to  business  and  its  attendant  noise  and  turmoil ;  other 
portions  affording  isolation  in  which  business  could  be  carried  on 
.causing  discomfort  to  no  one.  While  business  is  to  be  fostered 
and  protected  against  unreasonable  objection,  the  home  of  the 
citizen,  under  the  law,  has  an  equal  right  to  be  defended  against 
the  wanton  intrusion  that  destroys  or  unreasonably  impairs  its  en- 
joyment." ^ 

§  1907.  Noises  proceediug:  from  a  Business  carried  on  at 
Unreasonable  Hours.  —  A  lawful  trade  may  be  enjoined  as  a 
nuisance,  on  the  ground  that  it  is  carried  on  at  unreasonable  hours. 
Thus,  where  the  defendant  erected  a  tin-shop  some  eighty  feet 
from  the  back  building  and  sleeping  room  of  the  complainant, 
and  there  carried  on  work,  generally  beginning  in  the  morning 
before  daylight,  and  resuming  it  again  in  the  evening  at  or  about 
G  o'clock  p.  m.,  and  keeping  it  up  until  11  o'clock  at  night,  hav- 
ing general  employment  elsewhere  during  the  day  ;  and  the  affi- 
davits showed  that  the  noises  which  proceeded  therefrom  were 
intolerable,  so  as  almost  to  drown  conversation  in  the  plaintiff's 
house,  and  to  compel  them  to  abandon  their  chambers  next  to  the 
shop,  and  to  deprive  them  of  their  rest,  —  the  court  saw  in  the  case 

1  Wallace  v.  Auer,  10  Phila.  (Pa.)  366. 
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DO  disputed  question  which  required  a  trial  at  Uw,  and  bad  no 
difficulty  in  granting  an  injunction.  ^ 

§  1008.  Doctrine  that  in  order  to  constitute   a   Xuisance 
the  Noise  must  be  '^  Unusual^  Ill-timed,  or  Deafening^."  —  In 

a  case  in  the  Superior  Court  of  New  York  it  was  said  by  Sand- 
ford,  J. :  *' Noise  is  usually  incident  to  the  motion  of  machinery 
and  to  mechanical  pursuits,  especially  those  which  are  carried  on 
through  the  agency  of  steam.  But  noises  are  not  .ex  necessitate^ 
nuisances,  even  when  disagreeable;  and  it  is  only  when  they  are 
of  a  character  so  objectionable  as  fairly  to  come  within  the 
meaning  of  that  significant  term  that  a  court  of  equity  will  inter- 
fere to  repress  or  restrain  them.*'  *  In  another  case  in  the  same 
State  it  was  said :  **  Mere  noise,  perhaps,  unless  unusual y  ilUtimedy 
or"  deafening^  may  not  be  such  a  nuisance  as  to  authorize  the 
entertainment  of  an  action  therefor,  even  when  it  interferes  with 
another  person's  avocation  or  pursuits  ;  "  and  the  decision,  which 
was  in  favor  of  the  plaintiff,  proceeded  on  the  ground  that  some- 
thing more  palpable  than  discomfort  by  noise  was  established  by 
the  evidence.'  Where,  upon  the  examination  of  the  evidence, 
it  appeared  that  the  noise  produced  by  machinery,  operated  by 
steam,  in  a  marble-cutting  establishment  adjacent  to  a  property 
owned  by  the  plaintiff  and  occupied  as  residences,  was  not  wnw* 
sualy  — that  is,  was  such  a  noise  as  is  ordinarily  incident  to  the 
use  of  similar  machinery  ;  was  not  ilUtimedy  — that  is^  was  pro- 
duced only  in  the  ordinary  working  hours  of  the  day ;  and  was 
not  even  loud^  though  it  was  audible  from  some  of  the  residences 
near  by,  —  the  court  refused  an  injunction  on  the  ground  of  these 
noises.^ 

§  1009.  The  Question  said  to  be  a  Question  of  Degrree.  — 

<*  A  nuisance  of  this  kind,"  said  Lord  Selborne,  L.  C,  *'  is  much 
more  difficult  to  prove,  than  when  the  injury  complained  of  is  the 

>  Dennis  o.  EckharcU,  3  Grant  Cas.  »  McKeou  t?.  See,  4  Rob.  (N.  Y.)  449. 

(Pa.)  390.  <  Butterfleld  v,  Klaber,  52  How.  Pr. 

2  Batterfleld  v,  Klaber,  52  How.  Pr.  (N.  Y.)  255,  263. 
(N.  Y.)  256,  262. 
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demonstrable  effect  of  a  visible  or  tangible  cause,  as  when  waters 
are  fouled  by  sewage,  or  when  the  fumes  of  mineral  acids  pass 
from  the  chimneys  of  factories  or  other  works,  over  land  or 
houses,  producing  deleterious  physical  changes  which  science  can 
trace  and  explain.  A  nuisance  by  noise,  supposing  malice  to  be 
out  of  the  question,  is  emphatically  a  question  of  degree.  If 
my  neighbor  builds  a  house  against  a  party  wall  next  to  my  own, 
and  I  hear  through  the  wall  more  than  is  agreeable  to  me  of  the 
sounds  from  his  nursery,  or  his  music  room,  it  does  not  follow, 
even  if  I  am  nervously  sensitive  or  in  infirm  health,  that  I  can* 
bring  an  action  or  obtain  an  injunction.  Such  things,  to  offend 
against  the  law,  must  be  done  in  a  manner  which,  beyond  fair  con- 
troversy, ought  to  be  regarded  as  exceptive  and  unreasonable."  ^ 

§  1010.  Whether  a  Bigrht  to  Perpetuate  Disagrreeable  Noises 
may  be  acquired  by  User.  — The  carrying  on  of  a  trade  which 
produced  certain  injurious  noises  for  ten  years  was  held  not  to 
be  such  a  user  as  gave  the  defendant  a  prescriptive  right  to  con- 
tinue the  same,  though  possibly  a  user  of  twenty  yearsy  if 
pleaded  and  proved,  would  have  been  a  good  defense.^  It  is  , 
said  by  Lord  Romilly:  *'  Itis  true  that,  by  lapse  of  time,  if  an 
owner  of  the  adjoining  tenement,  which,  in  case  of  light  or 
water,  is  usually  called  the  servient  tenement,  has  not  resisted 
for  a  period  of  twenty  years,  then  the  owner  of  the  dominant 
tenement  has  acquired  the  right  of  discharging  the  gases  or  fluid, 
or  sending  smoke  or  noise,  from  his  tenement  over  the  tenement 
of  his  neighbor;  but,  until  that  time  has  elapsed,  the  owner  of 
the  adjoining  or  neighboring  tenement,  whether  he  has  or  has 
not  previously  occupied  it,  —  in  other  words,  whether  he  comes 
to  the  nuisance,  or  the  nuisance  comes  to  him,  —  retains  his  riorht 
to  have  the  air  that  passes  over  his  land  pure  and  unpolluted,  and 
the  soil  and  produce  of  it  uninjured  by  the  passage  of  gases,  by 
the  deposit  of  deleterious  substances,  or  by  the  flow  of  water.*'  ^ 

'  Gaunt  V.  Fynney,  L.  R.  8  Ch.  App.  »  Crump  v,   Lambert,  L.  R,  8  Eq. 

8,  11.  408. 

'  Elliotson  V.  Feetham,  2  Blng.  (N. 
•C.)  134. 
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A  later  English  case  goes  far  against  the  doctrine  that  the  right 
to  perpetuate  a  nuisance  can  be  acquired  by  user.  The  defend- 
ant, a  confectioner  in  Wigraore  street,  London,  had,  for  more 
than  twenty  years,  used,  without  interruption,  a  pestle  and  mor^ 
tar  in  a  back  shop,  built  on  what  had  been  the  garden  of  his 
house.  Subsequeatly,  the  plaintiff,  who  was  a  physician,  built 
a  consulting  room  in  his  garden,  abutting  on  the  defendant's 
back  shop,  and  sought  to  restrain  the  use  of  the  defendant's 
pestle  and  mortar,  which  had  now  become  a  nuisance,  though 
formerly  it  had  not  been  noticed.  It  was  held  that  the  defendant 
had  not  acquired  by  user  a  right  to  make  the  noise  complained 
of,  which  was  neither  physically  capable  of  being  prevented,  nor 
actionable  by  the  servient  owner.  This  principle  was  held  ap- 
plicable both  to  affirmative  and  negative  easements.^ 

§  1911*  Effect  of  Expectant  Attention. — In  estimating  tho 
value  of  evidence  in  these  cases,  as  juries  and  courts  of  equity 
are  called  upon  to  do,  science  has  offered  valuable  aid  in  ex- 
plaining what  is  *'  expectant  attention."  This  is  shown  to  pro- 
duce effects  something  like  these:  If,  for  any  reason,  or  from 
'any  cause,  the  attention  of  a  person  is  specially  drawn  to  a  sounds 
which  under  ordinary  circumstances  would  not  disturb  him  at  all, 
it  may  thereafter  become  disturbing  and  a  soui'ce  of  serious  an- 
noyance. This  is  perhaps  well  illustrated  by  a  case  before  Lord 
Selborne,  where  it  was  sought  to  enjoin  the  noises  and  vibrations 
produced  by  the  machinery  in  a  silk  factory.  It  appeared  to  the 
satisfaction  of  his  lordship  that  the  noises  complained  of  had 
gone  on  for  five  years,  just  as  they  were  going  on  at  the  time 
of  the  complaint,  during  all  which  time  the  plaintiffs,  who  were 
unmarried  ladies,  did  not  regard  them  as  nuisances.  It  also  ap- 
peared that,  at  the  time  when  the  noises  began  to  be  a  source  of 
annoyance  to  them,  a  sudden  noise  had  alarmed  their  servants, 
since  which  time  the  plaintiffs  had  entertained  an  idea  of  some 
danger  from  the  boilers  used  by  defendant,  and  that,  from  that 
time,  the  noises  of  his  machinery  became  a  source  of  constant  ir- 

1  Sturges  V.  Bridgman,  11  Ch.  Div.  852;  s,  c.  28  Weekly  Rep.  200. 
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ritation  and  uneasiness  to  them  —  a  fact  Tvhich  was  obviously  at- 
tributed by  his  lordship  to  the  cause  named.  The  noises  now 
seemed  to  them  to  be  very  much  louder  and  more  disturbing  than 
before,  and  they  testified  to  this  as  a  fact,  though  the  undoubted 
evidence  was  to  the  contrary.^  .Lord  Selborne  quoted  from  are- 
C5ent  scientific  work  ^  **  that  the  thought  uppermost  in  the  mind, 
the  predominant  idea  or  expectation,  makes  a  real  sensation  from 
without  assume  a  different  character.'*  There  is  little  doubt 
that  nervous  persons,  after  commencing  ^  legal  action  in  respect 
of  a  nuisance,  are  conscious  of  being  very  seriously  annoyed  by 
it,  when,  under  ordinary  circumstances,  they  might  not  notice  it. 

§  1912.  Effect  'ot  Gouflicting  Evidence  as  to  whether 
Sounds  are  Disturbing.  —  In  cases  in  equity  the  court  will  fre- 
quently be  called  upon  to  discharge  the  painful  responsibility  of 
deciding,  upon  conflicting  evidence,  the  question  whether  the 
sounds  complained  of  are  really  disturbing.  It  has  been  pointed 
out  that,  in  such  cases,  a  u^teful  principle  for  the  government  of 
the  court  is  the  rule  which  regards  the  testimony  of  a  credible 
witness,  swearing  positively  to  an  affirmative  fact,  and  which 
disregards  that  of  another  witness,  equally  credible  and  standing 
in  a  similar  situation,  who  swears  that  he  is  not  aware  of  the 
same  fact.  Applying  this  tost,  it  has  been  said  that,  where  the 
witnes>es  in  a  certain  house  say  that  they  were  pleasurably  af- 
fected by  sounds  which  the  witnesses  in  other  houses  agree  is  a 
cause  of  pain,  it  will  appear  that  such  testimony  is  not  necessarily 
oonfiicting,  and  that  the  court  is  not  reduced  to  the  disagreeable 
necessity  of  supposing  that  either  statement  is  inaccurate.  *  ^  The 
similarity  which  exists  among  mankind,  while  they  are  well,  and 
which  authorizes  us  to  infer  that  like  causes  will  produce  the  same 
result,  is  replaced  under  the  influence  of  ill-health,  by  diver- 
gences, which  not  only  render  the  sufferer  unlike  his  fellows,  but 
may,  for  the  time. being,  seem  to  render  him  the  denizen  of  some 
other  world.  The  senses  of  one  patient  may  be  dulled  by  his 
malady,  while  those  of  another  become  preternatural ly  acute,  and 

1  Gaant  v.  Fynney,  L.  R.  8  Ch.  8,  <  Tnkc  on  the  Influence  of  the  Mind 

13.  on  the  Body. 
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are  tortured  by  that  which  brings  pleasing  reminiscences  to  the 
first."i 

§  1913.  Stables.  —  Livery  stables  are  not  nuisances  per  se^ 
though  they  may  manifestly  be  so  conducted  as  to  become  such. 
A  court  of  equity  will  not  therefore  enjoin  the  establishment  of 
a  livery  stable,  although  in  a  neighborhood  occupied  by  elegant 
residences  in  a  city;  since  this  would  be  exerting  the  extraordi- 
nary powers  of  such  a  court  against  the  establishment  of  an 
occupation  which  might  or  might  not  b.ecome  a  nuisance,  accord- 
ing to  circumstances.^  But  stables  erected  in  the  immediate 
proximity  of  dwelling-houses,  so  that  the  inmates  of  the  same 
were  disturbed  and  kept  awake  by  the  stamping  of  the  horses, 
have  been  enjoined  as  nuisances.*  Thus,  where  the  occupier  of 
a  house  in  a  street  in  London  had,  many  years  ago,  converted 
the   ground   floor  into  a   stable,  and,  an  1871,   a   new  occupier 


1  Harrison  v.  St.  Mark's  Church, 
12  Phlla.  (Pa.)  259,  opinion  by  Hare, 
P.  J.  In  a  case  In  Virginia,  the 
nuisance  complained  of  was  a  slaugh- 
ter-Jiousej  and  th^  annoyance  and 
discomfort  which  the  complainant 
alleged,  was  hearing  the  groans  and 
cries  of  the  animals  when  being 
slaughtered,  and  more  especially  the 
offensive  odors.  Many  witnesses 
were  introduced  by  the  defendants, 
whose  testimony,  as  we  Infer,  was  to 
the  effect  that  they  were  not  incom- 
moded by  the  slaughter-house  in  the 
manner  In  which  the  plaintiff  claimed 
to  have  been  Incommoded.  Concern- 
ing this  testimony,  the  court  said: 
"1.  Many  of  the  witnesses  do  not 
live  in  the  Immediate  vicinity  of  tlie 
slaughter-house,  and  none  of  them, 
except  perhaps  one  or  two,  as  near 
as  the  residence  of  Mrs.  Pendleton 
(the  plaintiff),  and  some  of  them  only 
occasionally  visited  the  slaughter- 
house. 2.  The  testimony,  or  the 
most   of   it,  in   its    relation   to   the 


grounds  of  the  complaint,  is  negative 
in  its  character,  and  not  necessarily 
inconsistent  with  the  testimony  on 
behalf  of  the  appellee  (the  plaintiff). 
On  the  other  hand,  the  witnesses  for 
Mrs.  Pendleton  speak  positively  of 
matters  that  came  directly  under  their 
personal  observation — facts  within 
their  own  knowledge — facts  which 
constitute  the  nuisance  charged,  and 
they  had  the  best  opportunity  to  be 
informed  and  to  know  whereof  they 
spoke."  A  decree  restraining  the 
nuisance  was  affirmed.  Pruner  v .  Pen- 
dleton, 76  Va.  616. 

«  Flint  V.  RusseU,  6  DUl.  (U.  S.) 
151.  See  also  Aldrich  v.  Howard,  7 
R.  I.  87;  s.  c.  8  Id.  246;  Burditt  v. 
Swenson,  17  Tex.  489;  Dargan  v. 
WaddiU,  9  Ired.  Law  (N.  C.)  244; 
Klrkmanv.  Handy,  11  Humph.  (Tenn.) 
406;  Coker  v.  Birge,  10  Ga.  336;  Har- 
rison V.  Brooks,  20  Id.  537;  Morris 
V.  Brower,  1  Anth.  (N.  Y.)  368. 

«  Ball  V,  Ray,  L.  R.  g  Ch.  467; 
Broder  v.  Sailiard,  2  Ch.  Div.  692. 
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altered  the  stable,  so  that  the  noise  of  the  horses  was  an  annoy- 
ance to  the  next  door  neighbor  and  prevented  him  from  letting 
his  house  as  a  lodging,  it  was  held,  in  1873,  that  the  fact  of 
horses  having  been  previously  kept  in  the  stable,  but  not  so  as 
to  be  an  annoyance,  did  not  deprive  the  neighbor  of  his  right  to 
have  the  nuisance  restrained.^  In  such  a  case,  the  following 
language  was  used  by  an  eminent  judge :  ^  **  A  man  has  a  right  to 
turn  his  dwelling-house  into  a  stable,  or  his  stable  into  a  dwelling- 
house.  That  is  not  the  question. '  *  The  learned  judge  then  quoted 
the  language  of  Lord  Justice  Mellish  in  a  previous  case  as  follows  : 
**When,  in  a  street  like  Green  street,  the  ground  floor  of  a 
neighboring  house  is  turned  into  a  stable,  we  are  not  to  consider 
the  noise  of  horses  from  that  stable  like  the  noise  of  a  piano- 
forte from  a  neighbor's  house,  or  the  noise  of  a  neighbor's  chil- 
dren in  their  nursery,  which  are  noises  we  must  reasonably 
expect,  and  must,  to  a  considerable  extent,  put  up  with.  A 
noise  of  this  kind,  if  it  materially  disturbs  the  comfort  of  the 
plaintiff's  dwelling-house,  and  prevents  people  from  sleeping  at 
night,  and  still  more,  if  it  does  really  and  seriously  interfere 
with  the  plaintiff's  trade  as  a  lodging-house  keeper,  beyond  all 
question  constitutes  an  actionable  nuisance."*  "The  test," 
continued  Sir  George  Jessel,  •*  therefore,  is,  whether  the 
^tables  are  unluckily  so  situated,  as  that  the  noise  from  the 
horses,  not  being  uncommon  horses  in  any  way,  materially 
disturbs  the  comfort  of  the  plaintiff's  dwelling-house,  and  pre- 
vents the  people  from  sleeping  at  night."  *  And  he  accordingly 
concluded  that,  "if  a  stable  is  built  as  this  stable  is,  not  as 
stables  usually  are,  at  some  distance  from  dwelling-houses, 
but  next  to  the  wall  of  plaintiff's  dwelling-house,  in  such 
a  position  that  the  noise  would  actually  prevent  the  neigh- 
bors' sleeping,  and  would  frighten  them  out  of  their  sleep,  and 
would  prevent  their  ordinary  and  comfortable  enjoyment  of  their 
dwellings, —  all  I  can  say  is  that  is  not  a  proper  place  to  keep 
horses  in,  although  the  horses  may  be  ordinarily  quiet."  * 

»  Ballr.  Ray,  L.  R.  8  Ch.  467.  '  Ball  v.  Ray,  L.  R.  8  Ch.  467,  47i- 

^  Sir   George   Jessel,    M.    R.,    in  ^  Broder  v.  SaUlard,  supra. 

Broderv.  SaiUard,  supra.  ^  Ibid, 
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§  1014.  Factory  Bell  Bungr  early  in  the  Morningr.  —  A  bell 
weighing  2128  pounds  was  placed  by  the  owners  of  a  factory 
upon  their  mill,  and  was  rung  every  working  day,  once  at  five 
o'clock  and  twice  between  six  and  six  and  a  half  o* clock  in  the 
morning,  and  at  other  times  during  the  day,  except  that  the  five 
o'clock  bell  was  discontinued  during  the  summer  months.  The 
plaintiffs  resided  respectively  1090  and  295  feet  from  the  bell 
tower.  Upon  a  bill  brought  by  them,  the  ringing  of  this  bell 
was  restrained  as  a  nuisance,  although  a  large  majority  of  persons, 
living  nearer  to  the  bell  than  the  plaintiffs,  were  not  annoyed  by 
it,  and  although  some  persons  may  have  had  such  associations 
with  the  sound  that  it  may  have  been  to  them  a  pleasure  rather 
than  an  annoyance ;  whilst  the  sensibilities  of  others  to  the  sound 
may  have  become  so  deadened  that  it  did  not  disturb  them.  As 
the  ringing  of  the  bell  was  not  essential  to  the  defendant's  busi- 
ness, and  was  nothing  more  than  a  convenience,  while  it  interfered 
with  the  rights  of  the  plaintiffs,  it  was  held  that  they  were 
entitled  to  an  injunction  without  having  obtained  a  previous 
judgment  at  law.^ 

§  1015.  Church  Bell8.  —  Where  a  church  was  built  upon  a 
side  of  a  street,  at  about  the  center  of  one  side  of  a  block,  in  a 
neighborhood  compactly  built  up  by  residences,  many  of  them 
four  and  five  stories  high,  so  that  it  stood  in  a  sort  of  court  with 
its  belfry  not  more  than  sixty  feet  from  the  windows  of  some  of 
the  surrounding  residences,  in  which  belfry  its  bells  were  sus- 


1  Davis  V,  Sawyer,  118  Mass.  289. 
In  an  old  case  of  an  infoimation 
for  erecting  and  continuing  a  soap 
boilery  in  Wood  Street,  in  London,  to 
the  annoyance  of  the  neighborhood, 
the  trial  was  before  Jeffreys,  C.  J.,  at 
Guildhall  —  a  judge  whose  name  is 
more  unsavory  to  posterity  than  any 
soap  boilery.  The  defendant  was 
found  guilty,  and  the  reporter  has  put 
down  the  following  statement:  ''In 
this  case  was  remembered  the  case  of 
a  calendar  man  here  in  London,  in 


Bread  street,  who  was  convicted 
before  Lord  Hale  on  such  an  informa- 
tion, for  that  the  noise  of  it  disturbed 
the  neighbors  and  shook  the  adjacent 
houses;  and  the  case  of  The  King  o. 
Jordan  for  a  brewhouse  on  Ludgate 
Hill,  about  a  year  and  a  half  since ; 
and  he  was  forced  to  prostrate  the 
same  and  direct  It  to  another  nse; 
for  that  such  trade  ought  not  to  be  Sn 
the  principal  parts  of  the  city,  but  in 
the  outslcirts. "  Bex  v.  Pleroe,  2 
Shower,  827. 
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pended  at  a  height  of  sixty-seven  feet  from  the  ground,  and 
nearly  on  a  level  with  the  roofs  of  the  nearest  houses,  and  the 
chime  consisted  of  four  large  bells,  which  were  rung  at  various 
times  during  the  week  and  on  Sundays,  producing  sounds  which 
disturbed  a  large  number  of  persons  residing  in  the  immediate 
neighborhood,  and  which  were,  according  to  competent  medical 
testimony,  injurious  to  the  sick  and  productive  of  diseuso,  a  pro- 
visional order  was  entered  restraining  the  defendant  from  ring- 
ing the  bells  or  otherwise  using  the  same,  so  as  to  cause  nuisance 
or  annoyance,  by  sound  or  noise,  to  the  complainants,  or  any  of 
them,  within  their  respective  homes. ^  This  was  affirmed,  in  a 
modified  form,  by  the^  Supreme  Court  of  Pennsylvania,  three  of 
the  judges,  Mercur,  Paxson  and  Sterrett,  dissenting,  on  the  ground 
that  it  was  not  a  proper  case  for  a  preliminary  injunction.  The 
restraining  order,  as  entered  in  the  Supreme  Court,  compelled 
the  cessation  of  the  ringing  at  seven  o'clock  in  the  morning,  and 
limited  the  ringing  for  the  ordinary  services  to  five  minutes  be- 
fore each  service. 

§  1916.  Continued.  —  A  still  earlier  precedent  is  found  for 
this  relief.  In  1851,  Vice-Chancellor  Kindersley  enjoined  the 
ringing  of  a  church  bell  under  the  following  circumstances :  A 
-Catholic  order  called  the  Redemptorist  Fathers  took  a  lease  of  a 
house  adjoining  the  plaintiffs,  and  on  it  caused  a  wooden  frame 
to  be  erected,  in  which  a  bell  waa  hung  which  was  rung  five  times 
on  Monday,  Tuesday, Wednesday ,  Thursday  and  Friday,  six  times 
on  Saturday,  and  oftener  on  Sunday,  in  every  week.  The  ringing 
ordinarily  commenced  at  five  o'clock  in  the  morning  and  con- 
tinued for  ten  minutes,  to  the  great  discomfort  and  annoyance 
of  the  plaintiff  and  his  family.  Subsequently  a  Roman  Catholic 
<;hurch  wsis  erected  on  the  ground  adjoining  the  chapel,  with  a 
steeple  in  which  was  placed  a  peal  of  six  bells,  which  were  rung 
at  intervals  during  every  day,  commencing  at  five  o'clock  in  the 
morning,  and  very  frequently  on  Sunday.  This  peal  of  bells 
was  suspended  but  sixty  feet  from  the  plaintiff's  bedroom  window, 

1  Harrison  v.  St.  Mark's  Church,  12  Phlla.  (Pa.)  259. 
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An  injunction  was  granted  *'to  restrain  the  defendant  and  all 
persons  acting  under  his  direction  or  by  his  authority,  from  toll- 
ing or  ringing  the  bells  in  the  plaintiff's  bill  mentioned,  or  any 
of  them,  so  as  to  occasion  any  nuisance,  disturbance  and  annoy- 
ance to  the  plaintiff  and  his  family  residing  in  the  dwelling-bouse 
in  the  bill  mentioned."  ^  The  learned  judge  thought  that  it  waa 
possible  that  some  of  those  bells  might  be  rung  so  as  not  to  occa- 
sion any  nuisance  or  annoyance  to  the  plaintiff,  and  therefore  he 
did  not  think  it  right  to  say  that  none  of  the  bells  should  be  rung- 
again.  At  that  time  the  feeling  against  Roman  Catholics  in 
England  was  much  stronger  than  at  present.  It  was  boldly 
urged  in  behalf  of  the  plaintiff  that  Koman  Catholics  had  no  right 
to  keep  and  ring  bells  in  connection  with  their  places  of  worship. 
The  vice-chancellor  carefully  refrained  from  deciding  this  ques- 
tion ;  but  he  was  equally  careful  to  point  out  that  this  was  not 
a  **  church  "  within  the  meaning  of  the  English  law,  but  that  it 
was  a  Roman  Catholic  **  chapel,''  and  that  his  decision  would 
not  accordingly  affect  the  ringing  of  bells  in  any  parish  church 
established  under  that  law.  Another  very  important  feature  of 
this  case  was  that  the  plaintiff  had  previously  established  the  fact 
that  this  was  a  nuisance,  by  a  recovery  of  damages  at  law. 

§  1017.  Continued.  —  Going  back  to  1724  we  find  a  case 
where  the  plaintiffs'  house  (they  were  husband  and  wife)  being 
so  near  a  parish  church  that  the  five  o'clock  bell  greatly  dis- 
turbed the  wife,  who  was,  sickly,  they  purchased  their  peace  by 
agreeing  in  writing  with  the  churchwardens  and  inhabitants  at  a 
vestry,  that  they  would  erect  a  cupola  and  clock  at  the  church, 
and  that,  in  consideration  thereof,  the  five  o'clock  bell  should 
not  be  rung  during  their  lives  or  that  of  the  survivor  of  them. 
In  pursuance  of  the  agreement  the  plaintiffs  erected  a  cupola, 
clock  and  bell,  and  the  five  o'clock  bell  remained  silent  for  about 
two  years,  until  **the  defendant,  an  ale-house  keeper,  being 
chosen  churchwarden,  anew  order  of  vestry  was  obtained  for  the 
ringing  of  the  five  o'clock  bell."     Upon  a  bill  filed  to  enjoin  this 

^  Soltau  V,  De  Held,  2  Sim.  (n.  s.)  133. 
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ringing,  it  was  held  that  this  was  a  good  contract,  and  the  court 
enjoined  the  ringing  of  the  five  o'clock  bell  during  the  lives  of 
the  plaintiffs  or  the  survivor  of  them,  according  to  its  terms. 
Among  other  things,  the  lords  commissioners  are  reported  to  have 
said  that  the  ringing  of  the  five  o'clock  bell  did  not  seem  to  be 
"of  any  use  to  the  parish,  though  of  very  ill  consequence  to  the 
plaintiff,  the  Lady  Howard.'*  * 

§  1018.  Railway  Engrines  in  the  Nelgrhborhood  of 
Churches.  —  It  has  been  held  and  denied  that  an  action  on  the 
case  Kes  against  a  railroad  company  for  nuisance  in  running  their 
cars  and  engines,  ringing  bells,  blowing  off  steam ,  and  making  other 
noises  in  the  neighborhood  of  a  church  or  meeting-house  on  the 
Sabbath,  and  during  public  worship,  which  so  annoy  and  molest 
the  congregation  worshiping  there,  as  greatly  to  depreciate  the 
value  of  the  house  and  render  the  same  unfit  for  a  place  of  relig- 
ious worship.^  The  Supreme  Court  of  Pennsylvania  refused  to 
enjoin  the  running  of  street  railway  cars  on  Sunday,  on  the 
ground  that,  if  it  were  a  nuisance  at  all,  it  was  a  public  nuisance, 
to  be  redressed  at  a  suit  of  the  Commonwealth."  It  was  also  held 
that  an  action  for  such  an  injury  is  properly  brought  against  the 
railroad  company,  in  its  corporate  character,  by  the  church  in  its 
corporate  character.* 

§  1019.  Noises  Frigrhteningr  Horses.  —  It  is  not  every  occa- 
sional and  accidental  noise  which  might  frighten  a  horse  in  a 
stable  on  a  particular  day,  that  would  entitle  the  plaintiff  to  an 
injunction,  if  the  general  case  or  habitual  nuisance  alleged  in  the 
bill  were  not  satisfactorily  proved.*  Accordingly,  where  the  bill 
sought  to  enjoin  the  noise  and  vibration  produced  by  machinery 


>  Martin  r.  Nutkin,  2  P.  Wms. 
2GG. 

'  First  Baptist  Churcli  o.  Schenec- 
tady &c.  Railroad  Co.,  6  Barb.  (N.  Y.) 
79,  where  it  was  held  that  such  an  ac- 
tion would  lie.  First  Baptist  Church 
V.  Utica  &c.  Kailroad  Co.,  6  Barb. 
(N.  Y  0  813,  where  the  contrary  was 
held. 


B  Sparhawk  v.  Union  Passenger 
Railroad  Co.,  54  Pa.  St.  401. 

*  First  Baptist  Church  v.  Schenec- 
tady &c.  Railroad  Co.,  supra.  See 
also  Baltimore  &c.  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  Rep.  317; 
a.  c.  2  Sup.  Ct.  Rep.  719. 

»  Gaunt  V.  Fynney,  L.  R.  8  Ch.  8, 
14,  per  Lord  Selbome,  L.  C. 
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in  a  silk  factory,  witnesses  for  the  plaintiff  stated  that,  on  one 
occasion,  the  horse  of  a  visitor,  when  put  in  the  adjoining  stable, 
suffered  tremors, —  **  as  to  which  his  lordship  said  that  this  evi- 
dence did  not  make  a  powerful  impression  on  his  mind."  ^  The 
governing  principle  here  was,  that  effects  which  are  only  occa- 
sional or  accidental,  and  which  do  not  necessarily  flow  from  the 
thing  complained  of,  are  not  ground  of  injunction,  although  they 
may  afford  ground  of  an  action  at  law.^ 

§  1020.  Steam  Whistles.  — It  is  said  that  a  steam  whistle  is 
not  per  se  a  nuisance,  but  those  who  make  use  of  it  are  bound  to 
use  it  in  such  a  place  and  in  such  a  manner  that  it  shall  not 
become  a  nuisance.^  *'  Such  whistles  are  necessary  upon  railroad 
engines  to  frighten  horses  and  cattle  that  may  stray  upon  the 
road  in  front  of  the  engine,  and  drive  them  from  the  track. 
They  are  also  necessary  to  give  notice  of  the  approach  of  a 
train  to  persons  about  to  cross  the  track,  at  such  a  distance  that 
the  bell  cannot  be  heard.  In  this  and  other  cases,  their  use  upon 
railroads  is  important  and  valuable,  and  both  sanctioned  and 
required  by  law ;  and  in  8uch  cases,  the  usefulness  of  the  whistle 
depends  upon  the  alarming  and  frightening  character  of  the  noise 
it  makes;  and  one  of  the  purposes  for  which  it  is  used  is  to 
frighten  and  alarm.  This  is  well  understood,  and  the  owners  of 
animals,  which  have  not  become  accustomed  to  whistles,  are 
bound  to  submit  to  the  necessities  of  the  case,  and  if  they  drive 
them^where  locomotive  whistles  are  liable  to  be  blown,  they 
take  the  risk  upon  themselves,  and,  if  any  injury  results,  they 
can  have  no  redress.  But  the  rule  should  be  and  is  different  in 
respect  to  whistles  used  upon  factories.  Their  use  is  not  neces- 
sary at  all,  but,  if  used,  there  is  no  necessity  for  constructing 
them  in  such  a  way,  and  using  them  in  such  a  manner,  as  to 
alarm  or  frighten  any  person  or  animal.  All  the  purposes  to 
be  attained  from  their  use  upon  factories  can  be  attained 
without  constructing    and  using  them  in   an  alarming  man- 

^  Ibfd.  42  Coun.  399;  Knight  v.  Goodyear  ftc. 

•  Cooke  r.  Forbes,  L.  R.  5  Eq.  16(i.         Co.,  38  Conn.  438. 

*  Parker  r.  Union  Woolen  Works, 
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ner.  It  follows  that  an  unnecessary  alarming  or  frightening 
use  of  them,  if  productive  of  injury  to  another,  is  wrongful,  and 
the  proprietors  should  be  holden  responsible  for  the  injury."  ^ 
It  was  accordingly  held  that  proprietors  of  factories  are  not  en- 
titled to  use  steam  whistles  on  their  factories  so  located,  of  such 
a  character,  and  used  in  such  a  manner,  as  to  frighten  horses  of 
ordinary  gentleness,  when  passing  upon  the  highway  adjoining 
their  land;  and  that  they  are  responsible  for  an  injury  caused 
by  an  unnecessary,  alarming,  or  frightening  use  of  them.^ 

§  1921.  How  far  Plaintiff  under  Obligation  to  avoid  €on- 
sequenceflf  of  sucb  a  Nuisance:    Contributory   Negligence.  — 

Every  person  is  ordinarily  bound  to  take  reasonable  precaution 
to  .guard  against  known  dangers,  and  cannot  make  the  negligence 
or  fault  of  another  a  ground  of  recovering  damages  for  injuries 
which  he  himself  might  have  avoided  by  the  exercise  of  ordinary 
care.  But  contributory  negligence  cannot  be  attributed  to  a 
person  for  driving  a  well-broken  and  ordinarily  gentle  horse  upon 
the  highway,  in  the  course  of  his  business,  in  good  faith, 
although  in  the  vicinity  of  a  factory  where  a  steam  whistle 
is  kept  and  where  it  may  be  unnecessarily  blown ;^  but 
where  the  plaintiff's  horse  which,  otherwise  gentle,  had  the 
vicious  habit  of  pulling  when  tied  to  a  post,  was  fastened  by  a 
stout  rope  on  the  side  of  a  public  street  near  a  factory,  which  had 
a  steam  whistle  upon  it  which  was  used  for  the  purpose  of  call- 
ing its  operatives,  the  sound  of  which  was  shrill  and  calculated 
to  frighten  ordinary  horses ;  and  while  the  plaintiff's  horse  was 
so  tied,  the  whistle  was  blown,  whereat  the  horse  became  fright- 
ened and  pulled  violently  at  the  rope,  which  broke  and  he  was 
killed,  it  was  held  that  the  plaintiff  could  not  recover  damages, 
although  it  was  found  as  a  fact  that  if  the  whistle  had  not 
sounded,  the  horse  would  not  have  been  killed,  it  having  been 
also  found  that,  if  the  horse  had  been  free  from  the  habit  of  pull- 
ing, he  would  not  have  been  killed.^ 

1  Knight  V.  Goodyear  &c.  Co,,  88  ^  Knight   v.  Goodyear  &c.  Co.,  8V 

Conn.  438,  HU  Conn.  438. 

•  Ibid.  *  Parlter  v. Woolen  Co.,42  Conn.  399 
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§  1022.  Injuries  Produced  by  Vibration. —  Courts  of  eqiHtj 
have,  in  a  number  of  cases,  either  interposed  to  restrain  nuisances 
produced  by  machinery  which  results  in  the  vibration  of  adjoin- 
ing buildings  or  residences,  or  have  otherwise  recognized  the 
principle  that  such  nuisances  may,  in  proper  cases,  be  abated 
by  an  injunction.^  Thus,  in  a  well-considered  case,  the  com- 
plainant and  defendant  occupied  adjoining  buildings,  the  walls  of 
which  touched  each  other  in  places.  The  defendant  carried  on, 
in  his  place  of  business,  a  printing  and  book-binding  establish- 
ment. He  had  there  a  twelve-horse  power  engine  with  boiler 
attached,  and  six  printing  presses,  four  operated  by  steam  and 
two  by  hand.  This  machinery  was  so  placed  that  its  power  was 
exerted  in  lines  running  east  and  west;  in  other  words,  across 
the  building,  and  not  longitudinally,  so  that  the  west  wall  of 
complainant's  building  was  compelled  to  receive  whatever  shock 
was  produced  by  this  vibratory  force.  The  defendant  carried  on, 
in  the  adjoining  building,  a  saddlery  manufactory.  The  evidence 
tended  to  show  that  the  vibrations  received  from  the  plaintiff's 
building  were  so  great  at  times  as  to  render  it  impossible  to  do 
certain  kinds  of  work  in  the  defendant's  building.  One  witness 
said  that,  when  the  vibration  was  greatest,  the  floor  seemed  to 
creep  under  his  feet,  and  he  could  not  write  at  all.  The  defend- 
ant's book-keeper  said  that  it  prevented  him  at  times  from  making 
marks  with  his  pen  that  he  ought  to  make.  Several  of  the 
defendant's  employes  swore  that  they  were  more  or  less  dis- 
turbed by  the  vibration.  It  gave  a  headache  to  some,  or  produced 
a  dizzy  sensation ;  in  others  it  produced  nausea  closely  resembling 
sea-sickness.  Others  testified  that,  when  the  motion  was  strong- 
est, they  found  it  impossible  to  do  such  parts  of  their  work  as 
required  a  steady  hand  and  clear  eye,  such  as  delicate  stitching 
and  exact  cutting  in  cui'ved  or  irrecjular  lines.  One  swore  that 
on  several  occasions  he  had  been  conipellcil,  in  consequence  of 
the  vibration,  to  take  his  work  to  his  dwelling  and  do  it  there. 
Everything  pendant  about  the  building  oscillated  like  the  pendu- 
lum of  a  clock.     The  actual  deflection  of  the  walls,  however,  was 

1  See  Wood  on  Nuisances,  553-668. 
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not  shown  to  be  over  one-eighth  to  three-sixteenths  of  an  inch. 
The  court  found  it  difficult  to  believe  that  so  much  disturbance 
could  be  produced  by  so  slight  a  deflection.  The  learned  judge, 
howevery  said:  *^1  am  not  at  liberty  to  decide  the  case  on  a 
theory  or  deduction  based  on  a  single  fact,  but  must  find  the 
fact  according  to  the  truth  as  established  by  the  evidence  as  a 
whole.  Unless  complainants'  witnesses,  without  exception,  have 
exaggerated  the  effect  of  the  vibration  to  such  an  extent  as  to 
render  their  stories  downright  falsehoods,  it  must  be  taken,  as  an 
established  fact  in  the  case,  that  the  vibration  very  sensibly  and 
materially  interferes  with  the  complainants  in  the  prosecution  of 
their  business.  My  judgment  is  that  the  defendant  is  guilty  of 
a  nuisance  which  it  is  the  duty  of  this  court  to  redress.  But  this 
conclusion  does  not  necessarily  involve  the  destruction  of  the 
defendant's  business.  The  injury  to  the  complainants,  in  my 
judgment,  is  caused  solely  by  the  position  of  the  machinery.  As 
already  stated,  it  is  now  placed  so  that  its  whole  force  is  expended 
across  the  defendant's  building  and  directly  against  that  occu- 
pied by  the  complainants.  To  me  it  seems  very  plain  that,  if  it 
is  changed  so  that  its  force  shall  be  expended  longitudinally  with 
the  building,  and  not  transversely,  the  injury  the  complainants 
now  suffer  will  be  remedied,  and  all  cause  of  complaint  removed. 
That  is  the  unanimous  opinion  of  all  the  experts  who  have  spoken 
on  the  subject.  A  decree  will  be  advised  directing  the  defend- 
ant to  change  the  position  of  his  machinery  in  accordance  with 
the  view  above  indicated,  and  that  an  injunction  shall  issue, 
restraining  him  from  operating  any  machinery  in  the  building 
occupied  by  him,  to  such  an  extent  as  shall  produce  a  vibra- 
tion in  the  complainants'  building  sufficient  to  annoy  or  disturb 
them  in  the  conduct  of  their  business."  * 

§  1023.  Vibration  of  Steam-hammers  in  a  Bolling:-mill.  — 

In  an  action  at  law  for  damages,  caused  by  the  cracking  of  cer- 
tain cottage  walls  belonging  to  the  plaintiff,  by  the  vibration 
caused  by  steam-hammers  in  a  rolling-mill  operated  by  the  de- 

1  Demarest  v.  Hardham,  34  N.   J.  Eq.  4G9,  476-7. 
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fendant,  Blackburn,  J.,  in  summing  up  to  the  jury,  said:  *^  The 
question  is,  whether  this  is  a  case  of  nuisance,  tliat  is,  an  action- 
able wrong.  If  the  defendant,  in  the  course  of  using  these 
hammers,  produced,  not  merely  a  nominal,  but  such  a  sensible 
and  real  damage,  as  a  sensible  person  occupying  the  cottage 
would  find  injurious,  that  is  a  nuisance ;  but  that  which  is  a  sen- 
sible and  real  inconvenience  to  property  situated  in  one  place  or 
occupied  in  one  way,  will  be  none  to  property  situated  in  another 
place  or  occupied  in  another  way.  If  you  are  of  opinion  that 
the  vibration  caused  by  the  hammers  has  shaken  and  cracked  the 
walls  of  the  cottages,  you  will  probably  consider  that  to  be  a 
substantial  and  real  mischief.  If,  on  the  other  hand,  you  think 
the  damage  was  caused  by  the  removal  of  the  adjoining  cottages, 
whether  that  was  justifiable  or  not,  you  ought  to  find  a  verdict 
for  the  defendant  on  that  part  of  the  case.  So,  with  regard  to 
the  cottages  standing  empty ;  if  that  was  caused  by  the  hammer- 
ing, you  will  find  a  verdict  for  the  plaintiff;  if  by  the  want  of 
repair,  for  the  defendant.  A  further  point  has  been  raised  by 
the  plea  that  the  grievances  complained  of  were  caused  by  the 
defendant  in  a  reasonable  and  proper  exercise  of  his  trade  in  a 
reasonable  and  proper  place.  My  opinion  is,  that  in  law  that  is 
no  answer  to  the  action.  I  think  that  that  cannot  be  a  reasona- 
ble and  proper  exercise  of  a  trade  which  has  caused  such  injury 
to  the  plaintiff  as  she  complains  of."  ^ 

§  1024.  Action,  by  Whom  Brought. — Injuries  which  flow 
from  noises  are  not  permanent  in  their  nature,  and  an  action  to 
redress  them  can  only  be  brought  by  those  who  are  presently  in- 
jured by  them.  Such  an  action,  accordingly,  cannot  be  brought 
by  the  reversioner;  it  must  be  brought,  if  at  all,  by  the  tenanL'* 
The  rule  is  otherwise  where  the  injury  is  not  to  the  use  merely, 
but*  to  the  property  itself,  —  as  in  the  case  of  the  obstruction  of 
light.'    The  rule  is  familiar  that  several  complainants  may  unite 

1  Scott  V.  Firth,  4  Fost.  &  Fin.  349.  40.    See  Dobson  v.  Blackmore,  9  Ad. 

s  Mumford  v,  Oxford  &c.  RaUroad  &  El.  (n.  s.)991;  Shadwell  v.  Hutclilii- 

Co.,  1  Hurl.  &  N.  34.  son,  M.  &  M.  350. 
<  Tacker  v,  Newman,  11  Ad.  &E1. 
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in  the  bill  to  enjoin  a  nuisance,  where  the  injury  complained  of 
is  common  to  all^ — as  in  case  of  a  noise  or  stench,  common  to  a 
neighborhood.^  But  where  the  injury  is  not  common  to  all,  as 
where  it  consists  in  part  of  vibration  produced  by  machinery, 
which  affects  the  buildings  of  some  of  the  complainants,  and  not 
those  of  the  rest  of  them,  there  is  a  misjoinder  of  parties.^ 

S  1925.  Instruction  as  to  Nuisance  Caused  bt  Running  a  Mill.  — 
**  If  the  jury  find  from  the  evidence  that  the  runniiig  and  use  of  said 
mill  materially  and  essentially  lessens  the  personal  enjoyment  of  plaint- 
iffs, by  reason  of  the  noise,  smoke,  dust,  dirt  and  cinders,  in  their  said 
dwelling,  then  the  allegations  in  the  plaintiff's  complaint  have  been 

sustained. If  the  jury  find  from  the  evidence  that  the  personal 

enjoyment  of  the  plaintiffs  in  their  residence  has  been  and  will  be 
materially  and  essentially  lessened,  by  either  the  noise,  smoke,  dust, 
dirt,  cinders,  horses,  mules  or  teams,  caused  by  the  running  and  use  of 
Siid  mill,  then  the  allegations  of  the  complaint  have  been  sustained."  ^ 

I  Dayidson  v.  Isham,  9  N.  J.  Eq.  (1  '  Davidson  v.  Isham,  tupra. 

Stock.)   1S6;  Catlln   v.  Valentine,   9  *  Approved  in  Owen  v.  Phillipe,  78 

Paige  CN.  T.)>  575.  Ind.  287. 
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Article  I.  —  In  General. 
Section 

1930.  Distinction  between  Fraud  in  Fact  and  Fraud  in  Law. 

1931.  Court  Adjudges  when  Self -Evident. 

1932.  And  where  Facts  are  Indisputable. 

1933.  Unless  Depending  upon  a  Variety  of  Clrcnmstances  InvoMng  Motive 
^   or  Intent. 

1934.  Or  upon  Conflicting  Evidence. 

1935.  Whether  there  is  Evidence  tending  to  show  Fraud  a  Question  of  Law. 

1936.  Situations  in  which  the  Law  Presumes  Fraud. 

1937.  When  Declared  as  a  Question  of  Interpretation  of  Writings. 
1988.  Fraiud  in  Fact  not  Presumed,  but  must  be  Proved. 

1939.  An  Instruction  Presenting  the  Rule. 

1940.  Fraud  in  Fact  Always  a  Question  for  the  Jury. 

1941.  Illustrations. 

§  1030.     Distinction  between  Fraud  in  Fact  and  Fraud  in 

Liaw.  —  Fraud  in  law  differs  from  fraud  in  fact,  in  that  in  the 
former  the  intent  of  the  party  charged  with  the  fraud  is  imma- 
terial, and  it  is  determined  by  the  court  regardless  of  such  in- 
tent; while  in  the  latter,  the  fraud  depends  upon  the  fraudulent 
intent  of  the  party,  and  the  facts,  establishing  such  intent,  are 
for  the  jury.^  It  has  been  said  that  **  fraud  and  fraudulent  in- 
tent is  always  a  question  of  fact  for  the  jury;  and  although  there 
are  cases  where  it  is  said  the  law  presumes  fraud  from  cei*tain 
acts,  yet  that  presumption  is  only  the  conclusion  of  the  law  upon 
the  facts  as  they  are  proven."  ^ 

1  Milne  17.  Henry,  40  Pa.  St.  352.  *  Wakeman  r.  DaUey,  44  Barb.  (N. 

•   Y.)  498,  603. 
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§  1031.  Court  adjudfires  when  Self -Evident.  — When  fraud  id 
fact  is  self-evident,  as  in  the  case  of  deceitful  misrepresentations, 
found  or  admitted,  it  is  the  duty  of  the  court  to  adjudge  upon  it 
"without  submitting  it  to  the  jury.* 

§  1932.  And  Where  Factg  are  Indisputahle.  —  ''Fraud," 
said  Kent,  C.  J.,  *'  is  a  question  of  law,  and  especially,  when  there 
is  no  dispute  about  the  facts.  It  is  the  judgment  of  law  on 
fads  and  intents^  as  has  been  frequently  observed  by  judges  of 
the  greatest  eminence."^  **  Whether  a  transaction  be  fair  or 
fraudulent,"  said  Lord  Mansfield,  '^  is  often  a  question  of  law: 
it  is  the  judgment  of  law,  upon  facts  and  intents."  '  It  is  said  that 
fraud  is  a  question  of  law,  when  the  facts  on  which  it  depends 
are  well  pleaded  on  one  side  and  admitted  by  demurrer  on  the 
other.* 

§  1033.  Unless  depending  on  a  Variety  of  Clrciimstances 
involving  Motive  or  Intent.  —  It  is  said  by  a  recent  writer  of 
reputation:  **  In  some  cases,  fraud  is  self-evident;  and,  when  so, 
it  is  the  proper  province  of  the  court  to  adjudge  upon  it,  with- 
out submitting  its  existence  to  the  decision  of  the  jury.  Case- 
of  dishonest  misrepresentation  and  deceitful  attempts  to  mislead 
are  examples.  Indeed,  the  whole  law  of  deceit  is  an  illustration 
of  this  proposition.  Certain  elements  of  deceit  being  found  or 
admitted,  the  court  rules  that  they  constitute  fraud.  In  other 
cases,  the  existence  of  fraud  depends  upon  a  variety  of  circum* 
stances,  arising  from  motive  and  intent,  and  inferences  from  cir* 
oumstantial  evidence;  and,  in  such  cases,  the  courts  should 
submit  to  the  jury  the  question  of  fraud,  under  proper  instruc- 
tions concerning  the  tests  of  fraud."  *  "  What  constitutes  fraud 
is  a  question  of.  law,"  says  Pearson,  J.  "In  some  cases,  the 
fraud  is  self-evident:  when  it  is  the  province  of  the  court  so 
to  adjudge,  and  the  jury  has  nothing  to  with  it.     In  other  cases, 

1  Williams  v.   Hartshorn,    30  Ala,  »  Worsely  r.  DeMattos,  1  Burr.  467, 

«11;  Hardy  v,  Simpson,  13  Ired.  L.  (N.  474. 

C)  132,  139.  *  Gerrlsh  v.  Mace,  9  Gray  (Mass.), 

3  8tnrteyantv.  Ballard,  9  Johns.  (N.  235. 

T.)  837,  342.  *  Bigelow  on  Fraud  (Ist  ed.),  468. 
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it  depends  upon  a  variety  of  circumstances,  arising  from  the 
motive  and  intent;  then  it  must  be  left  as  an  open  question  of 
fact  to  the  jury,  with  instructions  as  to  what,  in  law,  constitutes 
fraud.  And,  in  other  cases,  there  is  a  presumption  of  fraud, 
which  may  be  rebutted,  Then,  if  there  is  any  evidence  tending 
to  rebut  it,  that  must  be  submitted  to  the  jury ;  but  if  there  is 
no  such  evidence,  it  is  the  duty  of  the  court  so  to  adjudge  and  to 
act  upon  the  presumption.  Fraud  is  very  subtile  and  frequently 
alludes  the  grasp,  both  of  the  court  and  jury.  When,  there- 
fore, the  court  has  hold  of  it,  there  is  no  reason  for  passing  it 
over  to  the  jury,  unless  there  is  some  evidence  that  will  justify 
them  in  coming  to  the  conclusion  that  the  presumption  is  re- 
butted."^ Questions  of  motive  or  intent  are  always  questions 
of  fact  for  the  jury,^  except  in  cases  where  the  facts  are  ad- 
mitted, or  the  evidence  is  unequivocal  and  involves  no  question 
of  the  credibility  of  testimony,  in  which  case  it  is  supposed  that 
the  court  may  make  the  deduction.' 

§  1034.  Or  Upon  Oonflictingr  Evidence.  — Where  the  ques- 
tion of  fraud  or  no  fraud  is  directly  in  issue,  and  the  evidence  is 
conflicting,  the  jury  must  decide  the  question,  audit  will  be  error 
for  the  court  to  instruct  them  that  if  they  believe  the  evidence, 
they  must  find  for  the  plaintiff.^  It  is  said  in  other  cases  that, 
although  fraud  vel  non  is,  where  the  facts  are  clear  and  undis- 
puted, a  pure  question  of  law,*  yet  where  there  is  a  conflict  of 
evidence  upon  the  question  of  fraud,  depending  upon  the  weight 
of  evidence  and  the  credibility  of  witnesses,  it  is  error  to  with- 
draw the  question  from  the  jury.* 

§  1935.  Whether  there  is  Eyidence  tending:  to  show  Fraud 
a  Question  of  Law.  —  It  has  been  observed,  with  the  most  ob- 

1  Hardy  «.  Simpson,  13  Ired.  L.  (N.  89;    Upson  v.  Balford,  29  Ala.  188, 

C.)  132,  139.  199.    See  also  Horn  v.  Amicable  &c. 

»  Western  Stage  Co,  v.  Walker,  2  Co.  64  Barb.  81;  «.  c.  3,  Big.  Ins.  Cas. 

la.  505.  712. 

»  Ante,  §  1333.  etseq.  •  Henderson  v.  Mabey,  IS  Ala.  716; 

*  Williamsv.  Hart8horn,30Ala.  211.  Boyd  v,  Mclvor,  11  Ala.  S22;  Upson 

•  Swift  r.  Fitzhugh,  9  Port.  (Ala.)  v.  Raiford,  supra. 
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vious  propriety,  that,  while  fraud  is  a  question  of  fact  for  a  jury, 
or  for  the  court  where  there  is  no  jury,  yet  it  is  a  question  of 
law  whether  the  evidence  before  the  court  or  jury  tends  in  any 
respect  to  establish  fraud;  if  fraud  is  found,  as  a  conclusion  of 
fact,  where  there  is  no  evidence  tending  to  such  conclusion,  it  is 
the  duty  of  the  court  to  set  the  finding  aside. ^ 

§  1036.  Situations  .iu  which  tbe  Law  presumes   Fraud. — 

There  are  cases  where  the  law,  from  the  situation  or  relation  of 
the  parties,  presumes  fraud,  —  examples  of  which  are  found  in 
transactions  had  between  superiors  and  inferiors  in  n fiduciary  re- 
lalioHy  as  attorney  and  ch'ent,  guardian  and  ward,  physician  and 
patient,  pastor  and  parishioner,  etc.,  in  which  the  superior. ob- 
tains a  gift  or  advantage  from  the  inferior.  In  such  cases  the 
law,  on  grounds  of  public  policy,  presumes  fraud,  or,  what  is 
tantamount  to  fraud,-  undue  infiuence,  sufficient  to  avoid  the  con- 
tract, gift,  devise  or  legacy,  and  casts  the  burden  upon  the  party 
acquiring  the  benefit,  of  showing  that  it  was  acquired  without  un- 
due influence,  and  generally,  that  the  inferior  had  independent 
advice.  In  many  such  cases,  certain  facts  being  established, 
it  becomes  the  duty  of  the  court  to  declare  what  is  called  con- 
structive fraud,  to  exist.*  **  For  the  sake  of  protecting  parties  in 
such  dependent  situations,"  says  Dr.  Bigelow,  ''  the  law  wisely 
requires  the  party  in  the  superior  position  to  overcome  the  posi- 
tive presumption  against  the  fairness  of  the  particular  transaction. 
But,  if  there  be  evidence  tending  to  overturn  the  presumption, 
it  must,  in  most  cases  at  least,  be  submitted  to  the  jury,  and  their 
decision  of  the  existence  of  fraud  invoked;  or  rather  their  de- 
cbion  must  be  invoked  to  determine  whether  the  presumption  is 
rebutted.    If  no  rebutting  evidence  be  offered,  it  is  the  duty  of 

1  Gage  17.  Parker,  25  Barb.  (K.  Y.)  cation  of  a  will,  is  a  question  of  fact 

141,  145;  Erwint?.  Voorhees,  26  Barb.  for  the  jury,  and  if  the  evidence  is  such 

(N.  Y.)  127.  that  a  rational  mind  might  reasonably 

*  Hardy  v,   Simpson,   18  Ired.  L.  and  fairly  draw  the  conclusion  reached 

(TS.  C.)  132.  On  the  trial  of  contest  of  by  the  jury,  the  court,  on  appeal,  will 

a  will  the  question  of  the  existence  of  not  disturb  the    verdict.     Moore  v. 

luidoe  influence  at  the  time  of  the  exe-  McDonald  (Md.}>  12  Atl.  Rep.  117. 

89 
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the  court  to  adjudge  the  existence  of  fraud  as  matter  of  law."  * 
Although  matters  of  this  kind  generally  arise  in  suits  in  equity, 
the  object  of  which  is  to  impeach  deeds  as  well  as  other  instru- 
ments of  conveyance,  by  which  property  is  passed  from  an 
inferior  to  a  superior  in  some  confidential  relation,  yet  the  prin- 
ciple stated  by  the  above  writer  is  one  of  universal  recognition, 
and  applies  equally  in  proceedings  at  law  and  in  equity.  Trans- 
actions of  this  kind,  taking  place  between  attorney  and  client, 
spiritual  advfser  and  advisee,  trustee  and  cestui  que  tnistj  parent 
and  child,  guardian  and  ward,  physician  and  patient,  and  parties 
in  other  like  relations,  are  watched  by  the  courts  with  the  most 
scrutinizing  jealousy,  and  are  generally  held  to  be  presumptively 
void.? 

§  1937.  When  Declared  as  a  Qaestion  of  Interpretation  of 
Writingrs.  —  In  many  cases  the  presumption  of  fraud  will  arise 
on  the  face  of  a  deed  or  other  instrument  of  writing,  which 
presumption  will  be  rebuttable;  and,  if  it  be  an  ^.ction  at  law,  it 
will  in  such  a  case  be  for  the  jury  to  say  whether  it  has  been  re- 
butted.^ The  interpretation  of  written  statements  of  fact,  in 
connection  with  the  question  whether  they  are  false  or  not, 
seems  to  belong  to  the  court.*  Whether  facts  not  disclosed  or 
falsely  stated,  are  material,  is  for  the  jury  to  determine;  •  unless 
it  appear,  either  directly  or  by  plain  inference  from  the  contract, 


1  Bigelow  on  Fraud  (1st  ed.), 
469. 

«  This  doctrine  will  be  found,  in 
various  forms  of  expression,  in  tlie 
following  and  many  other  cases :  Cas- 
pariv.  First  German  Church,  12  Mo. 
App.  293;  Garvin  r.  Williams,  44  Mo. 
465,  469;  «.  c.  60  Mo.  206;  Harvey  v. 
Sullens,  46  Mo.  147;  Yostl  v.  Laugh- 
ran,  49  Mo.  594;  Street  v.  Goss,  62 
Mo.  226;  Rankin  v,  Patton,  66  Mo. 
378,  411;  Bradshaw  ».  Yates,  67  Mo. 
221,  228;  Ford  r.  Hennessey,  70  Mo. 
680. 

«  Hardy  r.   Simpson,   13  Ired.    L. 


(N.  C.)  132;  Johnson  r.  McAllister,  30 
Mo.  327,  330;  Weber  v.  Armstrong,  70 
Mo.  217,  220;  Hewson  v.  Tootle,  72 
Mo.  632,  636;  American  Exchange 
Bank  v.  Inloes,  7  Md.  380,  393 ;  Gates 
V,  Labeaume,  19  Mo.  17;  Wise  v. 
Wimer,  23  Mo.  237;  Oliver  v.  Eaton, 
7  Mich.  108,  118.  Compare  Hardy  r. 
.  Skinner,  9  Ired.  L.  (N.  C.)  191. 

4  Swift  V,  Mass.  Life  Ins.  Co.,  63 
N.  Y.  186.  See  further  authorities, 
Bigelow  on  Fraud,  470. 

^  Rawlins  v.  Desbrough,  2  Mood  & 
R.  828. 
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that  they  are  deemed  material,^  or  unless  they  are  of  an  evident 
and  glaring  character.^ 

§  1938.  Fraud  in  Fact  not  Presamed,  but  Must  be  Proved: 
Statement  of  the  Rule. — An  initial  doctrine  is  that  fraud  is 
never  to  be  presumed,  but  that,  on  the  contrary,  honesty  and 
right  acting  are  always  presumed  in  the  absence  of  evidence  to 
the  contrary;  from  whence  it  follows  that  fraud  must  be  clearly 
proved  by  the  party  alleging  it.'  The  law  presumes  in  favor  of 
innocence  until  the  opposite  is  shown,  —  will  never  infer  evil  in- 
tentions and  dishonest  purposes  from  language  or  conduct  which 
is  susceptible  of  upholding  intentions  and  purposes  which  are 
good  and  honest, —  its  maxim  being:  ^^  Odiosa  et  inhoneata  non 
sunt  in  lege  prcesumenda,  et  in  facto  quod  in  se  habet  et  bonum^ 
et  malum y  magis  de  bono^  quam  de  maloy  prcssumendum  est/^  ^ 

§  1939.  An  Instruction  Presentino  the  Rule.  —  It  is  the  constant 
practice  of  courts,  in  actions  raising  the  question  of  actual  fraud,  to  in- 
struct the  jury  concerning  this  principle.  The  following  is  offered  as 
a  good  model:  **  The  court  instructs  the  jury  that  fraud  is  never  pre- 
sumed, but  must  be  clearly  proved,  to  entitle  a  party  to  relief  on  the 
ground  that  it  has  been  fraudulent ;  and  the  presumption  of  law  is,  that 
the  business  transactions  of  every  man  are  done  in  good  faith,  and  for  an 
honest  purpose ;  and  any  one  who  alleges  that  such  acts  are  done  in  bad 
faith,  or  for  a  dishonest  purpose,  takes  upon  himself  the  burden  of  show- 
ii^g)  by  specific  acts  and  circumstances,  tending  to  prove  fraud,  that 
such  acts  were  done  in  bad  faith."  ^ 

§  1940.  Fraud  in  Fact  always  a  Question  for  the  Jury.  — 

What  is  called  fraud  in  fact  is,  as  the  term  implies,  always  a 
question  of  fact,  and,  in  cases  tried  by  a  jury,  must  be  established 
to  the  satisfaction  of  the  jury;  and  whether  it  is  proved  or  not, 
id  a  question  for  the  jury,  subject,  of  course,  to  the  power  of 

1  CampbeU  v.  New   England  Life  '  Stewart  v.  English,  6  Ind.  176. 

Ins.  Co.,  98  Mass.  881;  a.  c.  1  Big.  L.  *  Norton  v,  Kearney,  10  Wis.  443, 

Ins.  Cas.  229.  451. 

*  Bufe  V.    Turner,  6  Taunt.  338;  *  Approved  in  Ahlman  r.  Meyer, 

^nte,  §  12S4.  19  Neb.  66. 
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the  judge,  on  principles  elsewhere  discussed,  to  withdraw  the 
question  from  them,  on  the  ground  that  there  is  no  evidence 
tending  to  show  fraud.^  It  naay  be  said,  as  a  general  rule,  that, 
in  every  case  where  the  law  does  not,  on  grounds  of  public 
policy,  impute  fraud  to  a  particular  transaction,  it  becomes  a 
question  of  fact  for  the  jury,  whether  it  was  fraudulent  or  not. 
In  every  case  where  the  question  is  one  of  motive  or  intent^  it  is 
manifestly  so.^ 

§  1941,  Illustrations. — By  a  statute  of  Missouri  ^  a  landlord  U 
allowed  aa  attachment  against  his  tenant^  if  the  latter  intends  to  remove, 
or  is  removing,  or  has  within  thirty  days.removed  his  property  from  the 
leased  premises,  or  shall  in  any  manner  dispose  of  such  crop  or  attempt 
to  dispose  of  the  same,  so  as  to  endanger,  hinder  or  delay  the  landlord 
from  the  collection  of  his  rent,  etc.  It  is  held  not  to  be  the  sense  of 
this  statute  that  the  tenant  shall  not  remove  any  portion  of  the  crop^ 
birt  only  that  he  shall  not  remove  or  dispose  of  it  so  as  to  endanger  or 
hinder  the  landlord's  collection  of  the  rent ;  and  this  is  aqi^estion  for  the 
jury.^  So,  in  Texas  it  is  ruled  that  when  a  judgment  is  offered  in  evi- 
dence in  an  action  to  try  title  to  land,  it  cannot  be  objected  to  its- 
admissibility  that  it  was  obtained  by  fraud;  for  the  reason  that  the 
question  of  fraud  in  obtaining  a  judgment  depends  upon  extrinsic  evi- 
dence and  raises  a  question  for  the  jury,  and  not  for  the  court  to  decide.^ 
And  it  should  be  added  that  this  question  can  only  be  tried  in  a  direct 
proceeding  in  equity,  or  in  a  proceeding  of  that  nature,  the  object  of 
which  is  to  impeach  the  judgment  for  fraud.  It  cannot  be  tried  collat- 
erally, when  the  judgment  is  offered  in  evidence  for  some  other  purpose. 
**  Whether  an  award  is  void  by  reason  of  fraud  in  the  party,  or  corrup- 
tion, gross  partiality  or  prejudice  on  the  part  of  the  arbitrators,  is  not 
a  question  of  law  to  be  determined  upon  a  demurrer  to  a  plea,  but  a 
question  of  fact  to  be  submitted,  if  the  parties  desire  it,  to  a  jury,  with 
an  opportunity  to  the  party  whose  award  is  impeached,  to  explain  by 
testimony  any  circumstances  on  the  face  of  the  proceedings  that  miglit 
f  tend  to  excite  suspicion  of  unfair  practices."  ^    So,  on  a  question  of  the 

^  Hanna  v.  PhiUips,  1  Grant  Cas.  410.    The  question  is  not,  howeyer, 

(Pa.)  253.  to  be  dctermin*  d  with   reference  to 

<  Buckley    v.    Artcher,    21    Barb,  any  property  which  the  tenant  may 

(N.  Y.)  585.  have  elsewhere.    Ibid. 

8  Kev.  Stat  Mo.  1879,  §  3091.  «  Maverick  v,  Salinas,  16  Tex.  67. 

^  Uaseltine  v,  Ausherxnan,  87  Mo.  '  Duren  v.  Getchell,  66  Me.  241,  261. 
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right  to  receive  a  bounty,  voted  by  a  town  for  volunteers  enlisting  to 
serve  in  the  late  war,  it  was  held  a  question  for  the  jury,  under  all  the 
circumstances. of  the  case,  whether  the  claimant,  in  the  true  sense  of  the 
law,  engaged  to  serve  for  the  term  of  nine  months,  either  as  a  private  or 
an  officer,  in  such  a  mapner  that  he  might  be  reckoned  as  one  of  the 
nine  months'  quota  for  the  town ;  and  included  in  this  was  the  question 
whether  the  enlistment  was  a  bona  fide  contract  to  serve  in  some  capa- 
city for  a  stipulated  term  of  nine  months,  or  was  a  colorable  engagement 
for  the  purpose  of  obtaining  the  bounty.^    So,  where  a  will  is  written 
on  several  sheets  of  paper^  fastened  together  by  a  string,  the  question 
whether  all  the  sheets  were  attached  at  the  time  of  the  signing,  or 
whether  there  has  been  a  subsequent  fraudulent  addition  to  the  instru- 
ment, has  been^held  under  circumstances  a  question  for  the  jury.*'    So, 
in  an  action  of  ejectment^  whether  an  entry  of  land  was  fraudulent  or 
not,  should  be  submitted  to  the  jury  as  a  question  of  fact.     In  other 
words,  whether  an  entry  was  procured  from  the  United  States  by  fraud- 
ulent means  or  not,  in  a  contest  between  two  claimants  from  the  United 
States,  is  a  question  which  must  be  submitted  to  the  jury.'    So,  where 
lands  were  sold  by  a  deed  which  described  it  by  courses  and  distances, 
and  stated  the  contents  to  be  thirty-two  acres,  and  a  subsequent  pur- 
chaser, finding  marks  on  the  ground  and  adjoiners,  as  described  in  the 
deed,  embracing  about  thirty  acres  more,  claimed  to  hold  these  addi- 
tional acres,  it  was  held  in  ejectment  to  be  a  question  for  the  jury 
whether  the  surveyor  had  not  run  the  lines  by  fraud  or  mistake.^    So, 
where  a  ImsbfMd  carries  on  faia  wife's  farm  as  her  tugerd^  it  is  a  ques- 
tion for  a  jury,  in  cases  open  to  eu&pioioa,  whether  the  business  is  b^og 
carried  on  in  good  faith  by  the  wife  as  her  enterprise,  at  her  expense 
and  for  her  benefit,  or  is  being  transacted  by  the  husband  in  her  name 
a  cover  to  protect  the  product  from  his  creditors.^ 

1  Stone  o.  Danbnry,  46  N.  H.,  139.  281.    Compare  McCaU  o.  Davis,  56  F^ 

'*  Ginder  i>,  Famam,  10  Pa.  St.  -98.  Bt.  431. 

<  WaU^t.  Von  Phal,  14  Mo.  84.  ^  Hassfel^lt  v.  DUI,  28  Minn.  469. 
«  Bentley  v.  Bickabaugh^  62  Pa.  St 
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Article  II.  -^  Misrepresentation  and  Deceit. 

f        Subdivision  1.  —  WhaJt  Questions  for  Court  and  what  for  Jury* 
Subdivision  2.  —  Rrecedents  of  Instructions. 


Subdivision  1.  — What  Questions  for  Court  and  What  for  Jury* 

Section 
1946.  Generally  a  Question  for  the  Jury. 

1946.  Statement  of  Fact  or  of  Opinion, 

1947.  Wliettier  the  Piaintlfl  acted  upon  the  False  Representations  or  upon  his 

own  Knowledge. 

1948.  Character  and  Design  of  the  Representations. 

1949.  Province  of  Jury  in  Respect  of  Parts  of  an  Extended  Conversation. 

1950.  Materiality  of  False  Statements. 

1951.  Purchasing  Goods  with  the  Intent  not  to  pay  for  them. 

1952.  In  Applications  for  Insurance. 

1953.  At  Auction  Sales. 

1954.  By-Bidding  at  such  Sales. 

1955.  Knowledge  of  a  want  of  Authority  of  an  Agent  to  make  certain  Repre- 

sentations. 

1956.  Sale  of  Chattels  without  Possession. . 

1957.  Latent  Defects  in  a  Chattel  Sold. 

1958.  How  Jury  Instructed  in  such  Cases. 

§  1945.  Generally  a  question  for  the  Jury.  —  In  a  very 
numerous  class  of  cases  ^hich  arise  in  the  legal  forum,  actions 
upon  contracts  are  defended  upon  the  ground  that  the  contract 
was  procured  by  the  fraudulent  misrepresentations,  concealments, 
or  contrivances  of  the  plaintiff  or  the  party  through  whom  he 
claims.  The  fraud  involved'  in  these  cases  is  positive  fraud — 
deceit  —  otherwise  termed  fraud  in  fact.  The  question  is  very 
largely  a  question  of  motive  and  intent;  and  the  question  of 
fraud  or  no  fraud  will,  therefore,  in  most  cases,  be  a  question  of 
fact  for  the  jury.^ 

1  Laidlow    v.    Organ,    2   Wheat.  66;  Yates  v.  Alden,  41  Barb.  (N.  Y.) 

(U.  S.)  178,  195;  Prescott  v,  Wright,  172;    Burr  v,  Todd,  41   Pa.   St.  207: 

4  Gray  (Mass.5, 461 ;  Crump  r.  United  Matthews  v.  Rice,  31  N.  Y.  457;  Grif- 

States  Mining  Co.,  7  Gratt.  (Va.)  352,  flth  u.   Eby,    13    Mo.   617;  Owens  v. 

369;   Graham  v.  Homger,  46  Pa.   St.  Rector,  44  Mo.  389,  392.    Whether  a 
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§  1946.  Statemeut  of  Fact  or  of  Opinion. — Fraudulent 
representations,  in  order  to  avoid  a  contract,  must  be  represen- 
tations of  facts  susceptible  of  knowledge,  as  distinguished  from 
matters  of  mere  belief  or  opinion.^  Where  the  language  was,  **  I 
want  to  tell  you  how  I  stand.  I  could  pay  every  dollar  of  in- 
debtedness of  mine,  including  the  mortages  on  my  real  estate, 
and  not  owe  on  that  real  estate  more  than  $15,000  to  $20,000," — 
it  was  held  that  whether  this  was  the  statement  of  a  fact,  or  the 
expression  of  an  opinion,  was  a  question  for  the  jury  ? 

§  1947.  Whether  the  Plaintiff  acted  upon  the  False  Repre- 
sentations or  upon  his  own  Knowledgre.  —  In  such  an  action,  it 
has  also  been  held  to  be  a  question  for  the  jury  whether  the 
plaintiff,  although  he  had  some  general  knowledge  of  the  charac- 
ter and  responsibility  of  the  corporation,  was  governed  by  the 
representations  of  the  defendant,  who  was  its  financial  agent, 
and  had  been  connected  with  its  management  and  had  an  intimate 
knowledge  of  its  affairs.^ 

§  1948.  Character  and  Design  of   the  Representations. — 

It  was  also  held  to  be  a  question  for  the  jui^y  whether  represen- 
,  tations  made  by  the  defendant  on  the  same  day  and  only  a  short 
time  before  the  agreement  was  executed,  were  designed  to  influ- 
ence and  did  influence  the  plaintiff,  and  also  whether  they  were 
made  in  reference  to  the  contract.* 


person  who  has  Buffered  damages 
through  negligence  was  induced  to  sign 
a  release  of  damages  through  fraud  or 
deceit,  is  a  question  of  fact  for  the 
jury.  (Ryan  v.  Gross  (Md.)>12Atl. 
Rep.  115),  assuming,  of  course,  tliat 
there  is  evidence  tending  to  show 
fraud  in  obtaining  such  release.  It 
has  been  laid  down  that,  whether  there 
was  fraud  and  misrepresentation  in 
the  concoction  of  a  contract,  or  in  the 
performance  or  offer  to  perform  its 
terms,  are  questions  to  be  decided  by 
the  jury,  where  there  is  any  evidence 
on  those  poinis.    So  held  in  Peuusyl- 


vania,  in  an  action  to  enforce  the  specie 
fio  performance  of  a  contract  for  the 
sale  of  land.  WiUiams  v.  Bentley,  29 
Pa.  St.  272,  276. 

1  Safford  v.  Grout,  120  Mass.  20; 
Litchfield  17.  Hutchinson,  117  Mass. 
195;  Morse  v.  Shaw,  124  Mass.  59. 
For  a  corresponding  rule  as  to  loar- 
rantieSy  see  ante,  §  1 198. 

'  Morse  r.  Shaw,  s^ipra. 

«  Yates  17.  Alden,  41  Barb.  (N.  T.) 
172. 

♦  Yates  V.  Alden,  41  Barb.  (N.  T,) 
172. 
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§  1949.  Province  of  Jury  in  Respect  of  Parts  of  an  Ex- 
tended Conversation.  —  In  such  an  action »  where  much  evidence 
was  given  as  to  the  conversations  which  led  up  to  the  sale  and 
purchase,  it  has  been  held  to  be  the  province  of  thejuri/  to  de- 
cide upon  the  connection  and  'effect  of  the  parts  of  an  extended 
conversation.' 

§  1950.  Materiality  of  False  Statements.  —  In  instructing  the 
jury  in  such  an  action,  it  has  been  held  improper  to  leave  them  te 
conjecture  what  were  **  material  false  statements."  ^ 

§  1951.  Purchasing  Goods  with  the  Intent  not  to  pay  for 
them.  —  Where  a  person  purchases  goods  with  the  intent  not  to 
pay  for  them,  or,  as  some  courts  have  formulated  the  rule,  with 
the  intent  never  to  pay  for  them,  the  vendor  may  rescind  the 
contract  of  sale  and  reclaim  the  goods  .^  In  such  a  case  the 
fraudulent  intent  is  of  course  a  question  of  fact  to  be  found  by 
the  jury,  and  the  difficulty  which  will  arise  in  most  cases  will  be 
that  of  determining  whether  the  evidence  is  sufficient  to  take  the 
case  to  them.  In  such  a  case  the  evidence  is  necessarily  circum- 
stantial, and  the  jury  are  to  determine  whether  there  was  such  an 
intent,  from  a  view  of  the  surroundings  of  the  person  at  the  time  - 
when  he  made  the  purchase.  If  he  was  a  merchant  and  in  such 
a  state  ^f  embarrassment  that  no  reasonable  man,  possessing  his 
knowledge  of  his  affairs,  would  regard  payment  as  possible,  then 
a  jury  may  infer  that  payment  was  not  intended.* 

§  1952.  In  ApplicatioMs  for  iRSoraiiee. — It  has  been  lield  a 
question  of  fact  for  a  jury,  whether  a  fact  not  communicated  by 
tihe  applicant  for  a  policy  of  insurance  was,  under  the  circum- 

1  Peck  9.  Bacon,  18  Conn.  S77,  887;  151;   Davis  v.  Stewart,  8  Fed.  Rep« 

ante,^  1105.  808;  s.  c.  8  McCrary  (U.  S.)  174.    For 

^  Anderson  v.  McPike,  86  Mo.  298,  a  case  where  the  circarastaQoes  were 

299.    For  a  xsontrary  rule  in  the  law  snfflclent  to  take  the  case  to  the  jory, 

of  insurance,  see  ante^  f  1284.  see  King  v.  PhUUps,  8  Bosw.  (N,  T.) 

<  Bidaultv.  Wales,  19  Mo.  86;  8.  c.  608. 
20  Mo.  550;  Fox  v,   Webster,  46  Mo.  ^  Manheimer  v.  Haningtoiiy  20  Mo. 

181 :  Thomas  v.   Freligh,  9  Mo.  App.  App.  297. 
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stances,  one  which  the  assured  ought  to  have  communicated.^ 
Where,  in  an  application  on  a  policy  of  life  insurance,  in  answer 
to  the  question,  "Who  is  your  usual  medical  attendant?"  the 
applicant  replied,  **  C.  D.,"  — it  was  held  that  it  was  a  question  for 
the  jury  upon  the  evidence  whether  C.  D.  was  the  usual  medical 
attendant  of  the  applicant.^  So,  where  the  assured  misdescribed 
her  residence  by  stating  that  she  lived  at  a  certain  place,  when, 
in  point  of  fact,  she  was  a  prisoner  in  the  county  jail  at  the  place 
named, — it  was  held  a  question  for  the  jury  whether  the  impris- 
onment was  a  material  fact  which  ought  to  have  been  pommuni- 
eated.' 

§  1953.  At  Auction  Sales. — Fraud  at  auction  sales,  by  which 
bidding  is  suppressed,  seems  to  be  a  question  of  fact  for  a  jury.* 
Where,  at  a  judicial  sal.e  of  personal  property,  the  only  bid  of-' 
fered  was  by  the  auctioneer,  who  cried  the  sale  by  the  direction 
and  in  the  presence  of  the  officer  entrusted  with  it,  and  the  prop- 
erty was  struck  down  at  a  price  much  below  its  actual  value,  in 
consequence  of  false  representations  alleged  to  have  been  made 
by  him,  which  deterred  others  from  bidding,  — it  was  held  that 
the  fraudulent  intent  of  the  buyer  was  a  question  of  fact  for  the 
jury,  and  that  it  was  error  for  the  court  to  direct  them  that  the 
sale  was  fraudulent.' 

§  1904.  Byrbidding  at  such  Bales.  — The  vendor  at  such  a 
sale,  may,  with  a  iona  fide  intention  of  preventing  a  sacrifice  of 


1  Rawlins  v.  Dcsborough,  2  Mood. 
•&  R.  328.  Compare  Swete  v,  Fairlie, 
6  Car.  &  P.  1 ;  Swlit  9.  Mass.  Life  Ins. 
Co.,  63N.T.  186;  «.  c.  6  Big.  Ins.  Cas. 
.892;  Smith  V.  JEtna  Life  Ins.  Co.,  49 
N.  IT.  211;  s.  c.  8  Big.  Ins.  Cas.  708; 
Hutchinson  v.  National  Assurance 
Soc,  3  Big.  Ins.  Cas.  444;  Cazenove 
V.  British  Ins.  Co.,  Id,  202;  Fowlses 
o.  Manchester  &c.  Ass.  6oc.,  3  Best  & 
:Sniith,  917;  s.c.  2  Big.  Ins.  Cas.  681; 
PerriDB  v.  Marine  &c.  6.oc.  2  Kl.  &E1. 
317;  9.  c.  2  Big.  Ins.  Cas  501;  anli*, 
i  1284. 


*  Hnckman  v,  Femie,  3  Mees.  &  W. 
606. 

'  Hugeninv.  Rayley,  6  Tannt.  186; 
8.  c.  2  Big.  Ins.  Cas.  208.  See  also 
Bufe  V.  Turner,  6  Taunt.  338.  Com- 
pare Campbell  i^.New  England  Iiis.  Co., 
98  Mass.  381;  <.c.  1  Big.  Ins.  Cas.  229. 

*  Walter  v,  Gemant,  13  Pa.  St.  515; 
Croolc  V,  Williams,  8  J&tVf.  345;  Abbey 
©.  Dewey,  25  Pa.  St.  '413;  Hogg  v, 
Wilklns,  1  Grant  (Pa.),  67;  Brother* 
line  V,  Swires,  48  Pa.  St.  68. 

»  Brotherline  v.  Swires,  48  Pa.  St.  68. 
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• 

such  property,  and  not  with  the  purpose  of  enhancing  the  price- 
above  its  real  value,  employ  a  by-bidder  without  avoiding  the 
sale  ;^  and  whether  the  employment  of  the  by-bidder  is  bona  fide^ 
or  for  the  fraudulent  purpose  of  enhancing  the  price  by  a  pre- 
tended competition,  is  a  question  of  fact  for  a  jury.' 

,  §  1955.  Knowledge  of  the  Want  of  Authority  of  an  Agent 
to  make  certain  Representations^  —  Where  thd  question  at  is- 
sue is  whether  a  sale  procured  by  the  representations  of  an  agent 
of  the  vendor  was  fraudulent,  it  has  been  said :  **  That  an  agent 
to  sell  is  restricted  in  the  delegation  of  his  authority  by  his  prin- 
cipal, from  making  any  representations  of  the  subject  of  the 
contract,  whether  true  or  false,  has,  it  is  true,  a  bearing  upon 
the  obligatoify  force  of  the  contract ;  but  it  is  a  question  of  facty, 
•and  not  a  question  of  law.  It  may  be  used  in  evidence  as  tend- 
ing to  prove  that  the  rei)resentations  of  the  agen^t,  though  false 
and  fraudulent,  had  not  the  effect  of  deceiving  the  purchaser. 
But  this  presupposes  that  the  restraint  upon  the  authority  of  the 
agent  was  known  to  the  purchaser;  and  whether  he  knew  it,  and 
the  effect  of  such  knowledge  in  preventing  him  from  being  de- 
luded, deceived  and  defrauded,  are  also  questions  of  fact  for  the 
consideration  of  the  jury."  * 

§  1956.  Sale  of  Chattels  without  Possession.  —  In  Pennsyl- 
vania a  sale  of  personal  chattels,  unaccompanied  by  possession,  i» 
fraudulent  in  law  and  void  as  to  creditors  of  the  vendor ;  and 
the  question  is  one  of  lata  for  the  court,  and  not  of  fact  for  the 
jury.* 

§  1957.  Latent  Defects  in  a  Chattel  sold.  —  Where  the 
evidence  tended  to  show  a  latent  defect  in  the  chattel  sold, 
known  to  the  vendors  and  unknown  to  the  vendees,  which  would 
greatly  impair  the  value  of  the  chattel  in  the  hands  of  the  ven- 

• 

>  Smith  V,  Clarke,  12  Ves.  477,  482.      Co.,  7  Gratt.  (Va.)  352, 369,  opinion  by 

>  Reynolds  v,  Deschaums,  24  Tex.     Baldwin,  J. 

174.  4  Dewart  v,  Clement,  48  Pa.  St  4IS ; 

*  Cramp  V.  United   States  Mining     post,  §  2005,*  ante,  §  1409,  et  seq. 
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dees,  it  was  held  that  the  judge  properly,  refused  to  charge  the 
jury  that,  if  these  facts  should  be  found  by  them,  the  defendants 
would  be  guilty  of  practicing  a  fraud;  since  whether  they  would 
or  not  would  be  a  conclusion  of  facty  and  not  of  law.  After  re- 
viewing a  number  of  cases,  some  of  which  are  confessedly  op- 
posed to  the  court*  s  conclusion,^  the  Ohio  court  say:  •*  We  have 
expressed  these  views  to  show,  first,  that  the  court  properly  re- 
fused the  charge  as  asked,  the  facts  on  which  the  charge  was 
predicated  not  constituting  fraud  as  matter  of  law,  but  only  evi- 
dence tending  to  establish  fraud;  and,  secondly,  to  strengthen 
the  conclusion  before  stated,  that  the  charge  given  was  calcu- 
lated to  mislead  the  jury,  and  draw  their  minds  from  the  points 
really  in  contest,  as  shown  by  the  statements  of  the  evidence."' 

§  1958.  How  Jury  Instrueted  is  such  Cases. — The  jury 
must,  of  course,  be  instructed  as  to  the  law  of  fraud  in  its  rela- 
tions to  the  facts  presented  by  the  evidence  in  each  particular 
case.  Where  the  law  imputes  fraud  to  certain  acts,  the  court 
must,  if  the  case  goes  to  the  jury,  instruct  the  jury  as  to  the  acts 
which  constitute  fraud. ^ 


»  HoetJ,  Sanborn,  21  N.  Y.  652; 
Kariy  v.  Garrett,  9  Bam.  &  Ores.  928; 
WUde  V.  Gibson,  1  H.  L.  Gas.  605; 
Thom  V.  Bigland,  8  £xch.  725;  Evans 
v.  Edmunds,  13  C.  B.  777;  Otis  v, 
Raymond,  8  Conn.  413;  PolhiU  v,  Wal- 
ter, 3  Bam.  &  Adolph.  114;  Collins  v. 
Evans,  5  Ad.  &  £1.  (n.  s.)  804,  820; 
Ormod  v.  Hnth,  14  Mees.  &  W.  651; 
Railton  v.  Matthews,  10  CI.  &  Fin. 
934,  994;  Blydenburgv.  Welsh,Baldw. 
(U.  S.)  331,337;  Comelins  v.  Molloy,  7 
Pa.  St.  293,  299. 

*  Hadleyt?.  Clinton  County  Import- 
ing Co.,  13  Oh.  St.  502, 513,  opinion  by 
Gholson,  J.  It  Is  difficult  to  sustain 
this  ruling  upon  principle.  Upon  such 
a  state  of  iacts  the  existence  of  fraud 


would  seem  to  be  an  unavoidable  con- 
clusion of  law,  and  not  a  question  to 
be  submitted  to  the  loose  discretion 
of  a  jury.  The  souud  principle  is  that^ 
where  the  chattel  has  a  latent  defect 
of  such  a  character  that,  if  the  vendor 
knows  that  the  vendee  had  knowledge 
of  it,  he  would  not  buy  it,  the  selling 
of  the  chattel  to  him,  without  commu- 
nicating to  him  the  fact  of  the  defect, 
is  a  fraud.  No  honest  man  can  say, 
under  such  circumstances,  that  the 
vendee  is  not  cheated.  As  there  can 
be  no  room  for  a  just  difference  of 
opinion,  the  law  should,  in  such  a 
case,  pronounce  the  conclusion. 
>  See  Flack  v.  NeUl,  22  Tex.  258. 
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Subdivision  2.  —  Precedents  of  Instructions. 

Sbctiox 

1962.  Instruction  as  to  Efifect  of  Negligence  of  Purchaser. 

1963.  Quantum  of  Proof  to  Establish. 

1964.  Jury  cautioned  as  to  Grounds  of  Recovery. 

1965.  Several  Liability  of  Defendants. 

1966.  Deceit  in  Exchanging  for  Wood  a  Lot  of  Land  which  had  Previously 

been  sold. 

1967.  Grounds  of  Recovery  In  such  a  Case  Restated. 

1968.  Measure  of  Damages  in  such  a  Case. 

1969.  Fraud  as  a  Oouuter-Claim.  in  an  Action  to  Foreclose  a  Mortgages 

Grounds  of  a  Successful  Defense  Stated. 

1970.  The  same  Subject  Stated  from  the  Plaintiff's  Standpoint 

1971.  Measure  of  Damages  under  the  Counter-Claim. 

1972.  Verdict  in  such  a  Case,  how  framed. 

1973.  Plaintiff's  knowledge,  how  far  Material.  ^ 

1974.  That  Defendant's  Knowledge  bars  Counter-C^aim. 

1975.  Fraud  as  a  Defense  to  an  Action  of  Replevin:  Burden  of  Fsovim^ 

Fraud  and  Quantum  of  Proof. 

1976.  Fraudulent  Intent  must  be  shown. 

1977.  May  be  shown  by  Subsequent  Conduct. 

1978.  Fraud  provable  by  Circumstantial  evidence. 

1979.  Circumstances  from  which  Jury  may  infer  Fraud. 

1980.  Grounds  of  Recovery  of  Damages  for  Fraudulent  Representations. 

1981.  Fraudulently  inducing  an  Illiterate  Person  to  sign  a  Note  for  an  Exces- 

sive Amount. 

1982.  The  Same  Subject:  Effect  of  Negligence. 

198S.  Same  Subject:  Note  Valid  in  Hands  of  Innocent  Holder  before  Ma- 
turity. 

1984.  What  Representations  Avoid  a  Contract:  Effect  of  Aoquleoeenoe  After 

Discovery. 

1985.  Application  of  this  Principle  to  a  Sale  of  a  Chattel  ConceaUng  an  la- 

cumbranoe. 

1986.  'Effect  of '  Information  as  to  Incumbrance  to  Vendee:  lll6repre«etete- 

tion  as  to  its  Amount. 

1987.  In  Actions  for  Damages  for  Fraudulent  BepreseBtatiotis  MS -Iw  FtiMuxHal 

Condition  of  Third  Party. 

1988.  In  an  Action  for  Fraudulent  Representation  in  Sale  of  Real  Estate. 

1989.  The  same  Subject:  Plaintiff  Suing  for  Damages. 

1990.  False  Representations  without  Knowing  whether  True  or  False. 

1991.  Measure  o<  Damages  in  Such  Case. 

1992.  Deceit  in  Inducing  Purchase  of  a  Worthless  Patent. 

1993.  Grounds  of  Recovery  of  Damages  for  Deceit  In  IiKlut^teg  Oontradt. 

1994.  Rule  applied  to  a  Case  where  Injury  resulted  from  Texas  Cattle  Fever, 

1995.  [Continued.]    Whether  Damage  accrued  from  a  Fraudulent  Represen- 

tation. 
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1996.  [Continued.]    How  Evidence  to  be  Considered. 

1997.  [Continued.]    Whether  Injury  avoidable  by  Reasonable  Care. 

1998.  Plaintiff  assuming  Risk  of  Danger  after  Knowledge. 

1999.  Circumstances  to  be  considered  In  determining  Negligence. 

2000.  [Continued.]    Elements  of  Damage  In  such  Cases. 

2001.  [Continued.]    Caution  as  to  Weighing  Testimony  touching  Fraudu- 

lent Representations. 

§  1962.  Instruction  as  to  Effect  of  Neglig-ence  of  Purchaser.  — 
"  It  is  the  duty  of  every  party,  in  making  a  contract,  to  be  honest  and 
truthful  in  his  statements  and  representations ;  and,  although  a  party  to 
a  contract  is  bound  to  exercise  reasonable  care  and  caution  to  prevent 
being  defrauded,  yet  if  the  party  committing  the  fraud  make  use  of 
such  false  statements,  representations  and  acts,  with  respect  to  a 
material  inducement  to  the  contract,  as  are  calculated  to  deceive 
and  mislead  a  person  acting  with  common  prudence  and  without  in- 
discretion, and  he  is  thereby  induced  to  enter  into  a  contract,  or  to 
part  with  his  property,  then  such  party  cannot  be  heard  to  complain 
that  the  person  so  deceived  and  misled  did  not  make  sue  h  inquiries  as 
might  have  resulted  in  a  discovery  of  the  falsity  of  tbe  represents* 
tions.^i 

§  1963.  QuANTOM  of  Peoof  to  Establish.  —  *'  That  a  party  alleging 
fraud  must  prove  it  to  tbe  satisfaction  of  the  jury ;  but  in  a  civil  action, 
like  the  one  at  bar,  the  party  alleging  fraud  is  not  bound  to  prove  its 
existence  beyond  a  reasonable  doubt.  It  will  be  sufficient  if  the  fact 
is  established  in  the  minds  of  the  jury  by  the  weight  and  preponderance 
of  the  evidence  onlyi  It  is  not  necessary  that  the  proof  should  be  of 
sach  a  character  as  would  warrant  tbe  conviction  of  tbe  defendants  in 
a  criminal  prosecution  for  false  and  fraudulent  representations."  ^ 

§  1964.  JcRT  Cautioned  as  to  Grounds  of  Recovery. — **Tbis 
action  is  not  brought  upon  the  contract  given  in  evidence,  and  it  is  not 
necessary  to  the  recovery  of  the  plaintiffs  that  they  should  show  per- 
formance of  the  contract  by  them.  The  action  is  based  upon  fraud 
and  deceit,  and  loss  to  the  plaintiffs  resulting  therefrom ;  and  if  the 
jury  believe,  from  the  evidence,  that  the  defendants  were  guilty  of  the 
fraud  and  deceit  alleged  in  the  declaration,  and  that  the  plaintiffs  de- 

'  Approved  In  Eames  v.  Morgan,  37  >  Approved  in  Eames  v,  Morgan^  87 

Bl.  260,  262.  111.  260,  262. 
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livered  wood  of  some  value  to  the  defendant  Eames,  and  sustained 
damages  in  consequence  thereof,  then  they  will  find  the  defendants 
guilty."! 

§  1965.  Several  Liability  of  Dependants.  —  "This  action  is  not 
founded  on  or  brought  upon  the  contract  offered  in  evidence,  and  it  is 
not  necessary  to  the  recovery  of  the  plaintiffs  that  both  of  the  defend- 
ants are  shown  to  have  been  guilty.  The  jury  may  find  either  of  them 
guilty,  if  they  believe,  from  the  evidence,  that  the  fraud  and  deceit  was 
practiced  upon  the  plaintiffs  by  either,  as  alleged  in  the  declaration, 
and  that  the  plaintiffs  sustained  damages  in  consequence  of  such  fraud 
and  deceit."® 

§  1966.  Deceit  in  Exchanging  for  Wooda  Lot  of  Land  which  had 
Previously  been  Sold.  —  "If  the  jury  believe, from  the  evidence,  that 
the  defendants  falsely  and  deceitfully  represented  to  the  plaintiff  that 
no  transfer  to  the  said  lot  had  taken  place  since  the  date  of  the  abstract, 
as  alleged  in  the  first  count  of  the  declaration,  with  the  intent  and  pur- 
pose as  therein  alleged,  and  that  the  plaintiffs,  relying  upon  such  repre- 
sentations, were  induced  to  and  did,  deliver  wood  of  value  to  the 
defendant,  Eames,  then  they  will  find  the  defendant  guilty."  ^ 

§  1967.  Grounds  of  Recovery  in  such  a  Case  Restated.  —  '*  If  the 
jury  believe,  from  the  evidence,  that  the  defendants  made  the  repre- 
sentations and  statements  contained  in  the  declaration,  and  that  the 
same  were  made  with  the  intent  as  therein  alleged,  and  that  the  plaint- 
iffs, relying  upon  the  said  representations  and  statements,  were  thereby 
induced  to  deliver  wood  to  the  defendant  Eames,  and  that  the  repre- 
sentations and  statements  were  false  or  fraudulent,  as  therein  alleged, 
then  they  will  find  the  defendants  guilty.''  ^ 

§  1968.  Measure  of  Damages  in  such  a  Case:  Exemplary  Dam- 
ages.—  '^If  the  jury  find  for  the  plaintiffs,  and  that  the  defendants 
are  guilty  of  the  fraud  and  deceit  charged  in  the  declaration,  then  in 
estimating  the  damages,  they  may  give  the  value  of  the  wood,  delivered 
by  the  plaintiffs  to  the  defendant  Eames,  at  the  place  where  the  same 
was  to  be  delivered,  according  to  the  terms  of  the  contract  at  the  time 

1  Approved  in  Eames  r.  Morgan,  37  *  Approved  in  Eames  v,  Morgan,  37 

lU.  260,  263.  111.  260,  263. 

'  Approved  in  Eames  o.  Morgan,  37  ^  Approved  in  Eames  v.  Morgan,  37 

m.  260,  263.  IlL  260,  263. 
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the  same  was  delivered,  together  with  interest  thereon  to  this  date,  to* 
gether  with  such  sum  as  will  indemnify  the  plaintiffs  for  all  damages 
directly  sustained  by  them,  by  reason  of  the  misconduct  of  the  defend- 
ant, including  such  exemplary  damages  as  the  jury  may  think  the  cir- 
eurastancea  warrant,  by  way  of  punishment  of  the  defendants  for  the 
fraud  and  deceit,  and  of  example  to  the  community."  ^ 

§  1969.  Fraud  as  a  Codnter-claim  in  an  Action  to  foreclose  a 
Mortgage:  Grounds  of  a  Successful  Defense  stated.  —  ''If  the  jury 
believe  from  the  evidence  in  the  cause,  that  plaintiff,  at  or  before  the 
sale  of  the  land  in  question  to  the  defendant,  knowing  said  land  to  be 
tsnbject  to  overflow,  used  any  artifice  to  mislead  the- mind  of  the  de- 
fendant, and  throw  him  off  his  guard,  and  to  prevent  him  from  making 
as  careful  an  examination  of  the  land  in  question  as  a  man  of  ordinary 
prudence  would  otherwise  have  made ;  and  that  defendant  was  thereby 
misled,  thrown  off  his  guard,  and  prevented  from  examining  said  land, 
■atid  in  consequence  thereof  was  and  remained  ignorant  of  the  fact  that 
«aid  land  was  subject  to  overflow,  up  to  the  time  when  he  bought  said 
land,  then,  and  in  that  case,  the  jury  should  find  for  the  defendant, 
^and  assess  his  damages  according  to  the  measure  heretofore  stated  by 
the  court.  "^ 

§  1970.  The  same  Subject  stated  frou  the  Plaintiff's  Stand- 
point.—  ^^The  burden  of  proof,  under  the  issues  in  the  case,  is  upon 
the  defendant,  and  the  jury  will  find  for  the  plaintiff  the  full  amount 
of  balance  of  principal  and  interest  due  on  the  notes  sued  on,  unless  it 
has  been  proven  to  this  jury  by  the  evidence  in  the  cause —  1st,  that 
the  defendant.  Carver,  when  he  bought  it  of  plaintiff,  was  ignorant  that 
the  land  in  question  was  subject  to  inundation  or  overflow,  and  that 
plaintiff  knowing  that  fact,  failed  to  disclose  it  to  defendant;  2d, 
that  defendant  was  ignorant,  when  he  bought  said  land  of  plaintiff,  that 
it  was  subject  to  inundation  or  overflow,  and  that  plaintiff  represented 
to  defendant,  before  said  sale  was  closed,  that  it  was  not  subject  to 
inoDdation  or  overflow,  knowing  such  representation  to  be  untrue.''  ^ 

$  1971.  Measure  of  Damages  under  the  Counter-claim.  —  ^*  If  the 
jury  find  the  issues  joined  on  defendant's  counter-claim,  or  either  of 

^  Approved  in  Eames  p.  Morgan,  37  *  Approved  in  McFarland  v.  Carver, 

m.  26C,  264.  84  Mo.  195,  197. 

*  Approved  in  McFarland  v.  Carver, 
M  Mo.  195,  196. 
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such  counter-claims,  for  defendant,  the  measure  of  damages  is  the 
amount  the  land  was  worth  in  the  market,  less,  if  anything,  in  conse- 
quence of  its  being  subject  to  overflow,  than  it  would  have  been  worth 
if  it  had  not  been  subject  to  overflow."  ^ 

§  1972.  Verdict  in  such  a  Cass,  how  framed.  —  "  If  the  amount  of 
damage  so  found  by  the  jury  be  less  than  the  amount  of  the  balance  of 
the  principal  and  interest  due  on  said  notes,  the  verdict  should 
be  for  the  balance  due  on  said  notes,  after  deducting  such  damage 
from  the  principal  thereof,  at  the  date  of  said  notes ;  and  if  such 
damage  be  equal  to  such  balance  of  principal  due  on  said  not^s,  the 
verdict  should  be  for  the  defendant;  and  if  the  damages  so  found,  in 
favor  of  defendant,  exceed  tlie  amount  of  said  notes,  the  verdict  should 
be  for  the  defendant,  for  such  excess."  ^ 

§  1973.  Plaintiff's  Knowledge,  how  far  Material.  —  *'That 
unless  the  plaintiff  knew,  or  had  reason  to  believe,  that  the  defendant 
was  ignorant  of  the  fact  that  the  land  in  question  was  subject  to  over- 
flow, he  was  not  bound  to  state  the  fact  to  the  defendant.'*  ^ 

§  1974.  That  Defendant's  Knowledge  bars  Counter-claim.  —  '*  If 
the  jury  believe,  from  the  evidence  in  the  cause,  that  before  the  de- 
fendant bought  the  land  in  question  from  the  plaintiff,  he  was  informed 
by  plaintiff,  or  by  any  credible  man  or  men,  and  believed  him  to  be 
such,  and  believed  by  him  to  be  correctly  informed  on  the  subject,  that 
the  land  in  question  was  subject  to  overflow,  then  the  jury  should  find 
for  the  plaintiff."^ 

•  §  1975.  Fraud  as  a  Defense  to  an  Action  of  Hefleyin  :  Burden  of 
PROVING  Fraud  and  Quantum  of  Proof.  —  "  The  burden  of  proving 
the  truth  of  the  allegations  of  fraud  rests  on  the  defendant.  The  con- 
tract of  lease  between  the  plaintiff  alid  Houser  is  presumed  to  be  a  fair 
and  honest  contract.  Fraud  is  never  to  be  presumed,  but  must  be 
clearly  proved  to  the  satisfaction  of  the  jury.  -  -  -  -  The  defendant  must 
establish  the  existence  of  fraud  by  a  preponderance  of  the  testimony 
before  you  can  find  for  the  defendant;  for 'Unless  you  are  satisfied  from 

1  Approved  in  McFarlandt?.  Carver,  *  Approved  inMcFarlandv.  Carver, 

34  Md.  195,  197.  34  Mo.  195,  198. 

*  Approved  in  McFarland  v.  Carver,  *  Approved  in  McFarlandf^. Carver, 

34  Mo.  195,  197.  34  Mo.  195, 198. 
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the  evidenoe  that  the  defendant  has  clearly  proved  the  eatistenoe  of 
fraad  in  the  lease  from  Houser  to  Prichard,  then  you  must  find  for  the 

plaintiff. Fraud  is  never  to  be  presumed.     The  allegations   of 

fraud  in  defendant's  answer  must  be  by  him  affirmatively  established  by 
the  evidence,  and  will  not  be  presumed  by  acts  of  the  parties  which 

may  be  accounted  for  on  the  basis  of  honesty  and  good  faith. A 

party  alleging  fraud  must  prove  it  by  satisfactory  evidence.  Fraud  will 
never  be  imputed  when  the  facts  upon  which  the  charge  is  predicated 
are,  or  may  be,  consistent  with  honesty  and  purity  of  intention.  -  «  -  - 
The  defendant  has  alleged  fraud  in  the  making  of  Ihe  oral  lease  between 
Prichard  and  Houser,  and  if,  in  your  opinion,  he  has  failed  to  clearly 
establish  the  same,  you  must  find  for  plaintiff."  ^ 

S  1976.  Fraudulent  Intent  must  be  shown.  —  "The  fraudulent  in- 
tent alleged  in  the  answer  of  defendant  must  have  existed  at  the  time 
the  contract  of  lease  was  made ;  and,  unless  a  fraudulent  intent  did  so 
exist  at  the  making  of  said  contract,  you  must  find  that  the  contract  of 
lease  was  made  in  good  faith."  ^ 

§  1977.  But  mat  be  shown  by  Subsequent  Conduct.  —  "You  may, 
however,  consider  the  subsequent  conduct  of  the  parties  thereto,  in  de- 
termining the  fact  of  the  existence  of  such  fraudulent  intent  at  the 
time  of  the  making  of  said  contract."  ^ 

§  1978.  Fraud  frovable  bt  Ciroumstanti^l  Evidence.  —  *'The 
jury  are  instructed,  as  matter  of  law,  that  fraud  may  be  proved  by 
circumstantial  evidence  as  well  as  positive  proof.  Where  fraud  is 
charged  express  proof  is  not  required.  It  may  be  inferred  by  strong 
presumptive  circumstances."  ^ 

§  1979.  Circumstances  from  which  Jury  mat  infer  Fraud. —  ''If 
the  jury  believe,  from  the  evidence,  that  Buttner  got  possession  of  the 
goods  from  plaintiffs  by  fraudulent  representations  in  regard  to  his 

1  Approved  in  Prichard  v,  Hopkins,  5G  111.  254, 256.  The  court  said :  *'  It  is 

52  Iowa,  120, 122.  not  true  that  the  law  will  never  imply 

'  Approved  m  Prichard  v,  Hopkins,  fraud   without    direct    and   positive 

62  Iowa,  120, 123.  proof.    Under   a  rule   so   stringent, 

*  Approved  In  Prichard  v.  Hopkins,  fraud   would   rarely  be  proved.     It 

52  Iowa,  120,  122,  123.     See  Hamilton  loves  deceit  and  stratagem;    aud  its 

«•  Bishop,  22  Iowa,  211.  inextricable  windings  can  often  only 

4  Approved  In  Strauss  v.  Kranert,  be  traced  by  circumstances." 
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■ 
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responsibility,  and  that,  upon  the .  arrival  of  the  goods  at  Aurora, 
Eranert  took  a  mortgage  upon  the  whole  stock  for  a  sum  larger  than 
the  amount  actually  owing  from  Buttner  to  him,  and  that  Kranert  knew 
that  Buttner  was  insolvent  at  the  time  he  obtained  the  goods  of  plaintiff, 
and  that  they  were  not  paid  for,  and  that  Kranert  knew  it  when 
he  took  the  mortgt^e,  —  all  these  facts  and  circumstances  may  be 
taken  into  consideration  by  the  jury  in  determining  whether  Eranert 
was  a  bonajide  mortgagee  of  the  goods/'  ^ 

§  1980.  Grounds  of  Rboovert  of  Damages  fob  Frauduuckt  Rep^ 
BESENTATiONS.  —  *'A  misrepresentation,  to  be  fraudulent,  must  be  as  to 
a  material  fact,  or  to  material  facts ;  must  be  false ;  must  be  relied  on 
by  the  one  to  whom  it  is  made ;  must  constitute  an  inducement  to  enter 
into  a  transaction ;  must  work  injury  or  result  directly  in  damages  to 
the  party  relying  thereon,  and  the  party  to  whom  it  is  made  must  have 
a  right  to  rely  thereon.  If  all  these  circumstances  concur,  there  is 
fraud,  and  the  party  thus  injured  is  entitled  to  relief."  '^ 

§  1981.  Fraudulentlt  Inducing  an  iLLrrERATE  Fsbson  to  Sign  a 
Note  for  an  Excessivb  Amount. — '*  If  you  shall  find  from  the  evidence 
that  the  defendant  Thomas  did  authorize  Jones  to  sign  his  name  to  the 
note  in  question,  and  that,  at  the  time  he  authorized  the  same 
to  be  signed,  it  was  represented  to  him  and  he  believed  that 
it  was  a  note  for  $100,  and  that  he  was  unable  to  read  or  wnte  the 
English  language,  and  that  he  was  ignorant  of  the  fact  that  the  note  had 
been  drawn  for  $180,  and  that  he  had  no  intention  of  signing  a  note 
for  that  amount,  and  was  guilty  of  no  negligence  in  not  knowing  the 
exact  amount  of  said  note,  then  he  is  not  bound  by  it,  and  is  not 
liable  thereon  to  any  one."  ^ 

§  1982.  The  Same  Subject:  Effect  of  Negligence. —  "If  the  sig- 
nature of  the  defendant  Thomas  to  the  note  in  question  was  obtained 
upon  a  false  representation  as  to  the  amount  thereof,  and  the  defend- 
ant signed  it  without  knowing  the  amount,  and  under  the  belief  that  it 
was  for  the  sum  of  $100,  and  was  not  guilty  of  any  negligence  in  so 
signing  it,  he  is    entitled  to  a  verdict  in  his  favor.  -  -  -  -  If  you 

1  Approved  In  Strauss  v,  Kranert,  ^  Approved  in  Bowers  «•  Thomas^ 

56  III.  254,  25G.  62  Wis.  4S0,  4S2. 

^  Approved  in  Jones  v.  Hathaway, 
77  Ind.  14,  24. 
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shall  find  that  the  note  in  question  was  misread  to  the  defendant  Thomas, 
and  he  signed  it  when  he  was  told  and  believed  that  he  was  signing 
another  and  a  different  one  in  amount,  and  he  was  guilty  of  no  negli- 
gence, your  verdict  must  be  for  the  defendant."  ^ 

§  1983.  The  Same  Subject:  Note  Void  in  Hands  op  Innocent 
Holder  before  Maturity.  —  '*  If  the  signature  of  the  defendant  to  the 
note  was  obtained  by  fraud  as  to  the  amount  thereof,  he  believing  it  to 
be  for  the  sum  of  $100,  when  in  fact  it  was  for  $180,  and  the  defendant 
was  ignorant  of  that  fact,  and  he  had  no  intention  of  signing  a  note  for 
$180,  and  was  guilty  of  no  negligence  on  his  part,  and  he  was  igno- 
rant of  the  true  character  of  the  note,  and  had  no  intention  of  signing 
a  note  for  SI 80,  then  he  is  not  liable  therefor,  and  the  note  is  void,  even 
in  the  hands  of  a  holder  for  value  before  maturity  and  without  notice."  ^ 

§  1984.  What  Representations  Avoid  a  Contract:  Effect  of 
Acquiescence  after  Discovery.  — *'  Every  false  statement  made,  as  to 
facts  in  making  a  contract,  does  not  necessarily  vitiate  or  avoid  it ; 
but  where  the  matter  of  representation  relates  to  a  material  subject  of 
the  contract,  and  forms  an  inducement  to  the  making  of  the  contract, 
it  may  have  the  effect  wholly  to  annul  and  avoid  the  contract,  unless, 
after  the  discovery  of  the  fraud,  the  party  who  might  complain, 
acquiesces  in  and  adopts  the  contract,  and  proceeds  to  act  upon  it  and 
recognizes  its  validity.'*  ^ 

§  1985.  Application  of  this  Principle  to  a  Sale  of  a  Chattel,  con- 
CRALiNG  AN  INCUMBRANCE.  — ''Applying  thesc  principles  to  this  case, 
if  you  are  satisfied,  from  the  evidence,  that  Seydel  made  the  represen- 
tations and  statements,  alleged  in  the  amended  answer,  to  the  defend- 
ants, and  if  you  also  believe  that  the  existence  or  non-existence  of  a 
lien  or  incumbrance  upon  the  property  formed  a  material  inducement 
or  consideration  to  the  defendants  in  entering  into  the  contract  for  the 
purchase  of  the  engine,  etc.,  and  that  the  defendants  relied  upon  the 
fact  that  there  was  either  no  incumbrance  or  only  a  small  balance  due 
upon  the  deed  of  trust,  which  could  be  readily  provided  against,  by 
satisfying  it,  such  a  state  of  facts  would  constitute  such  a  fraud  as 

*  Approved  in  Bowers  v.  Thomas,  •  Approved  in  Grlffeth  v.  Hanks, 

62  Wis.  480,  482.  46  Texas,  217. 

^  Approved  in  Bowers  v.  Thomas, 
62  Wis.  480,  482. 
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would  avoid  the  contract,  provided  these  representations  in  fact  misled 
defeiulants  into  making  a  contract,  which  they  would  not  otherwise 
have  made,  and  provided  further,  that  the  representations  were  in  fact 
untrue  and  false."  ^ 

§  1986.  Effect  of  Information  as  to  Ikoumbrance  to  Vendee:  Mis- 
representation AS  to  its  Amount.  —  If,  however,  you  believe,  that  be- 
fore the  final  consummation  of  the  contract,  the  defendants  were  in- 
formed that  there  existed  an  incumbrance  upon  the  property,  upon  which 
a  small  balance  was  due,  there  could  exiet  no  fraud  in  the  transaction, 
unless  the  amount  in  fact  due,  was  in  truth  an  amount  exceeding  consid- 
erably that  which  Seydel  meant  to  imply.  The  term  '  small  balance ' 
is  indefinite  and  relative,  and  you  will  necessarily,  in  construing  the 
evidence,  endeavor  to  judge,  as  best  you  can,  as  to  the  impressioa 
sought  to  be  made  on  defendants,  as  to  the  amount  due ;  and  if  you 
believe  that  Seydel  meant  to  create  the  impression,  and  did  do  so,  that 
the  balance  due  was  less  than  he  believed  the  defendants  would  have 
been  willing  to  take  a  risk  against  in  buying,  and  if  the  balance  due 
turned  out  to  be  in  fact  not  the  small  balance  which  the  defendant  had 
reason  to  suppose  it  to  be,  you  will,  in  such  case,  find  for  the  defend- 
ants." ^ 

§  1987.  In  Actions  for  Damages  for  Fraudulent  Representations 
AS  to  Financial  Condition  of  Third  Party.  — ''  Before  the  plaintiffs  can 
^'ecover  a  verdict  for  anything  in  this  case,  you  must  find  from  a  fair  pre- 
^oonderance  of  the  evidence  that  they  have  proved  substantially  the  most 
jaaterial  allegations  of  their  petition,  to  wit :  that  the  defendant  wrote  and 
sent  to  J.  C.  Spangler  the  letter  introduced  in  evidence  as  having  been 
written  and  sent  by  the  defendant  to  said  Spangler ;  that  the  defendant 
wrote  and  sent  said  letter  with  the  intent  and  design  to  induce  the  plaint- 
iffs to  sell  grain  on  credit  to  the  said  Hutley ;  that  the  representations 
made  by  said  letter  were  false  and  fraudulent  within  the  knowledge  of 
the  defendant,  and  that  they  were  made  intentionally  to  deceive,  and 
induce  the  sale  of  the  grain  mentioned  to  said  Hutley  on  credit.  In 
other  words,  to  maintain  an  action  for  damages  for  a  false  representa- 
tion and  fraud,  three  circumstances  must  combine:  first,  it  must  appear 
from  the  evidence  that  the  representations  were  contrary  to  the  fact ; 
second,  that  the  party  making  them  knew  them  to  be  contrary  to  the 

.    1  Approved  in  Griffeth  v.  Hanks,  46  *  Approved  In  Griffeth  v.  Hanks,  4S 

Tex.  217.  Tex.  217. 
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fact  at  the  time  they  were  made ;  and  third,  that  it  was  the  false  Tepre- 
seutations  which  gave  rise  to  the  contracting  of  the  other  parly.  And, 
of  course,  before  you  can  find  for  plaintiffs,  you  must  find,  in  addition 
to  what  is  above  stated,  that  the  plaintiffs  did,  by  reason  of  the  said 
representations  in  said  letter,  sell  the  grain  mentioned  in  plaintiff's  pe- 
tition, or  some  part  of  the  grain  mentioned  therein,  to  said  Hutley  on 
oredit ;  that  they  have  not  been  paid  therefor ;  that'  said  Hutley  has  not 
sufficient  means  or  property  in  this  part  of  the  country,  subject  to  exe- 
cution, to  make  the  amount  due  from  him  to  the  plaintiffs  for  said  grain. 
If  you  do  so  find,  you  must  find  for  the  plaintiffs.  But  if  you  fail  so  to 
find,  you  must  find  for  the  defendant."  ^ 

§  1988.  Ik  an  Action  for  Fraudulent  Representation  in  Sale 
OF  Real  Estate.  —  ^^If  you  believe  from  the  evidence  that,  at  the 
time  plaintiff  purchased  said  lot,  said  defendant  knew  it  was  intended 
as  a  residence  lot ;  and  if  you  further  believe  that  plaintiff  then  and 
there  told  said  defendant  where  and  on  what  part  of  said  lot  he  wished 
to  build  his  house,  and  what  the  style  of  such  house  should  be,  and  in 
what  direction  it  should  front ;  and  if  you  believe  that  said  defendant 
then  and  ^here,  as  an  inducement  to  plaintiff  to  purchase  said  lot  for  a 
residence,  represented  to  him  that  there  was  a  street  on  the  east  rnd  on 
the  north  side  of  the  same ;  and  if  you  believe  that,  by  said  represen- 
tations, plaintiff  was  induced  to  purchase  said  lot  for  the  sum  of  $400 
for  the  purpose  aforesaid,  and  that  such  purposes  were  known  to  de- 
fendant ;  if  you  believe  that  plaintiff  then  and  there  made  said  pur- 
chase and  proceeded  to  build  and  did  build  a  residence  in  the  northeast 
comer  of  said  lot,  fronting  east  and  north,  and  that  such  design  was 
communicated  to  defendant  at  and  before  said  sale ;  and  you  further 
believe  that  said  representations  of  defendant,  made  about  a  street  on 
the  north,  were  false,,  and  known  to  defendant  at  the  time  they  were 
made  to  be  false ;  and  if  you  believe  that  plaintiff  has  been  damaged 
thereby, —  then  you  will  allow  him  for  the  same."  ^ 

S  1989.  The  same  Subject:  Plaintiff  sun^a  for  Damages. — 
^^  You  will  find  for  the  plaintiff,  if  you  believe  from  the  evidence  that 
her  father,  acting  for  her,  and  as  her  agent,  traded  with  defendant,  or 

1  Approved  in  Avery  v.  Chapman,  >  Approved  in  White  v  -  Smith,  54 

62  Iowa,  144,  147.    Citing  Holmes  v.     Iowa,  238,  286,  237. 
Clark,  10  Iowa,  423;  McKown  v,  Fur- 
^ason,  47  Iowa,  636. 
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purchased  of  him  for  plaintiff  the  land  in  the  petition  described;  that, 
at  the  time  of  making  said  trade  or  purchase,  she  and  said  agent  were 
ignorant  as  to  tlie  value,  condition  and  location  of  said  land ;  that  said 
agent  informed  defendant  that  he  had  not  seen  it  and  did  not  know  its 
situation,  condition  or  value,  and  could  not  then  go  to  examine  it ;  that 
defendant  then  told  said  agent  that  said  land  was  ail  good ;  that  it  was 
high,  rolling  prairie,  rich,  dry  and  susceptible  of  cultivation,  except  a 
few  acres ;  that  it  was  situated  about  seven  miles  from  Olathe,  Kansas ; 
that  said  representations  were  made  by  defendant  for  the  purpose  of 
deceiving  and  inducing  said  agent  to  trade  for  or  purchase  said  land, 
and  that  said  agent,  relying  solely  on  said  representations,  and  believ* 
ing  they  were  true,  was  induced  to  trade  for  or  purchase  said  land,  — 
provided  you  further  believe  from  the  evidence  that  said  representa- 
tions were  untrue,  and  that  defendant  knew  that  such  was  their 
character."  ^ 

§  1990.  False  Representations  made  wtthout  knowing  whether 
True  or  False.  —  ^*  Although  you  may  find  from  the  evidence  that 
defendant  did  not  know  that  said  representations  were  untrue,  yet  if 
you  believe  from  the  evidence  that,  pending  the  negotiations  for  the 
purchase  of  said  land,  and  for  the  purpose  of  effecting  the  trade  and 
inducing  said  agent  to  make  it,  defendant  made  said  representations  as 
of  Lis  own  knowledge  (and  they  were  untrue),  but  did  not  know 
whether  they  were  true  or  false,  and  knew  or  had  reason  to  beUeve  that 
said  agent  relied  on  said  representations  as  true,  and  said  agent  did  so 
rely  on  them,  and  was  thereby  deceived  and  induced  to  trade  for  or 
purchase  said  land,  you  will  find  for  plaintiff.''  ^ 

§  1991.  Measure  of  Damages  in  such  Case.  —  ''You  are  further 
instructed  that  should  you  find  for  plaintiff,  the  measure  of  damages 
in  such  sum  or  amount  as  you  may,  from  the  evicjence,  believe  was  the 
difference  between  the  actual  value  of  said  land  at  the  time  it  was  con- 
veyed to  plaintiff  and  what  would  have  been  its  value  at  the  time,  had 
it  been,  in  point  of  quality,  condition  and  location  as  represented  by  de- 
fendant, not  exceeding  the  amount  claimed  in  the  petition ;  and  if  you 
find  for  plaintiff,  you  may  allow  her  interest  on  the  amount  yon  may 
find  for  her,  from  the  time  of  the  commencement  of  this  action.'*  ' 

1  Approved  in  Caldwell  r.  lleun',  70  s  Approved  in  Caldwell  v.  Heniy* 

Mo.  254,  266.  7C  Mo.  254,  266,  257, 

»  Approved  in  Caldwell  r.  Henry, 
76  Mo.  254,  266. 
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§  1992.  Deceit  in  inducing  Purchase  of  a  Worthless  Patent.  — 
'*  Plaintiff  claims  that  he  was  induced  by  the  defendant's  acts,  and  rep- 
resentations of  Hess,  to  join  him  in  buying  a  patent  wheat  screen,  for 
which  they  were  to  pay  each  one  thousand  dollars,  and  become  part- 
ifers ;  that  he  paid  his  thousand  dollars,  and,  believing  Hess  had  paid 
the  same  amount,  had  an  assignment  made  to  them  by  Crampton ;  that 
afterwards  he  discovered  that  he  had  been  deceived ;  that  Hess  had  paid 
nothing  for  said  patent,  and  it  was  of  no  value ;  but  that,  before  mak- 
ing the  agreement  with  plaintiff,  he  had  combined  with  Crampton  to 
make  said  pretended  agreement  with  Young,  and  induce  Young  to  pay 
Crampton  a  thousand  dollars,  which  Hess  and  Crampton  were  to  divide 
between  themselves ;  that  dO  soon  as  he  learned  he  had  been  defrauded, 
he  rescinded  the  contract ;  —  ;iow,  if  you  believe  from  the  evidence 
that  these  facts  are  true,  you  should  find  for  the  plaintiff  for  the 
amount  of  damages  he  has  sustained."  ^ 

S  1993.  Grounds  of  Rbcovert  of  Damages  for  Deceit  in  inducino 
Contract.  —  *^  Plaintiffs  must  show  by  a  preponderance  of  evidence: 

1.  That  in  June,  1869,  the  defendants  were  copartners  in  the  business 
of  transporting  government  stores  from  Fort  Harker  to  Fort  Arbuckle. 

2.  That,  in  order  to  induce  plaintiffs  to  enter  into  a  contract  for  the 
transportation  of  freight  from  Fort  Harker  to  Arbuckle,  the  defendants, 
or  one  of  them,  acting  about  a  business  wherein  they  were  jointly  in- 
terested as  copartners,  made  the  representations  as  charged  in  the 
declaration,  and  spoke  of  the  matter  as  within  his  own  knowledge. 

3.  That  the  representations  charged  were  made  under  such  circum- 
stances that  the  plaintiffs  were  entitled  to,  and  did  accept  and  confide 
in  them  as  true,  and  on  the  faith  of  them  entered  into  such  contract, 
and  that  they  afterward  -  proceeded  to  comply,  or  attempted  to  comply 
therewith.  4.  That  the  representations  complained  of  were  false,  and 
that  injury  and  damage  have  occurred  to  the  plaintiffs  by  reason  of  the 
falsity  of  such  representations,  and  not  by  reason  of  the  negligence  of 
the  plaintiffs  or  other  causes."  ^ 

§  1994.  Rule  applied  to  a  Case  where  Injurt  Resulted  from  Texas 
Cattle  Fever.  —  **  You  will  first  consider  whether  defendants  are  or 
are  not  guilty  of  the  deceit  charged  in  the  declaration.  If,  in  June, 
1869,  the  defendants  were  jointly  interested  as  copartners  in  the  trans- 

*  Approved  in  Hess  v.  Young,  59  ^  Approved  in  Sellar  «.  Clelland,  2 

Ind.  379^  383.  Colo.  532,  537. 
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portation  of  government  stores  from  Fort  Harker  to  Fort  Arbackle,  and 
in  order  to  induce  the  plaintiffs  to  enter  into  a  contract  to  trans^iort 
'such  freight  for  the  defendants  from  Fort  Harker  to  Fort  Arbucklc,  the 
defendant,  Kellogg,  represented  to  the  plaintiffs,  or  one  of  them,  that 
no  Texas  cattle  had  been  driven  over  or  ujion  the  road,  by  which  plainl- 
iffs,  if  they  should  accept  such  contract,  must  travel,  and  that  plaintiffs, 
if  they  should  accept  such  contract  would  not  travel  within  twenty-five 
or  thirty  miles  of  the  road  by  and  over  which  Texas  cattle  were  driven, 
and  declared  that  he  knew  of  this  of  his  own  knowledge,  or  spoke  of  it 
as  a  matter  within  his  own  knowledge ;  and  if,  in  the  same  circumstances, 
a  man  of  ordinary  prudence  would  have  relied  on  the  same  representa- 
tions, and  if  plaintiffs  did  rely  thereon,  and,  relying  on  these  repre- 
.  sentations,  entered  into  such  contract  in  the  faith  thereof,  and 
proceeded  to  perform  the  same ;  and  if,  in  fact,  the  only  road  between 
Fort  Harker  and  Fort  Arbuckle  was  one  upon  which  Texas  cattle  were 
then  being  driven,  and  before  had  been  driven,  then  the  defendants  are 
both  liable  to  the  plaintiffs  for  the  damage,  if  any,  shown  to  have  re- 
sulted to  plaintiffs  by  reason  of.  the  falsity  of  the  representations  made 
by  defendant  Kellogg,  even  though  the  defendant  Sellar,  had  no 
actual  knowledge  of  the  alleged  representations  at  the  time,  and  though 
neither  Sellar  nor  Kellogg  had  actual  knowledge  of  whether  the  facts 
were  or  not  according  to  the  alleged  representations."  ^ 

§  1995.  [Continued.]  Whether  Damage  Accrued  from  a  Fraud- 
ulent Representation.  — '*  If  you  conclude,  upon  consideration  of  all 
the  evidence,  that  the  defendant  Kellogg,  acting  about  the  business  of 
the  defendants,  did  make  the  representations  sought  to  be  attributed  to 
him  as  true,  of  his  own  knowledge ;  that  the  representations  were  such, 
and  made  under  such  circumstances,  that  a  man  of  ordinary  prudence 
would,  in  the  same  circumstances,  have  relied  upon  the  same  repre- 
sentations as  true ;  and  that  plaintiffs  did  rely  upon  the  truth  thereof, 
and  on  the  faith  of  these  representations  entered  into  the  contract 
spoken  of ;  and  that  in  truth  the  representations  said  to  have  been  made 
by  Kellogg  were  false,  you  will  then  consider  whether  the  injuries  said 
to  have  been  suffered  by  the  plaintiffs  are  or  are  not  attributable  to  the 
cause  to  which  the  plaintiffs  have  attempted  to  assign  them,  i*.6.,  to  the 
fact  that  the  road  by  which  plaintiffs  traveled  with  their  train  was  one 
over  which  Texas  cattle  had  before  been  driven."  ^ 

^  Approved  in  Sellar  v.  Clelland,  2  '  Approved  in  Sellar  v.  Cielland,  2 

Colo.  532,  538.  Colo.  532,  539. 
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§  1996.  [CoNTwuED.]  How  Evidence  to  be  Cowstdbrbd.  — "  If 
from  the  evidence  you  are  of  opinion  that,  in  many  instances,  American 
cattle  driven  over  the  same  road,  or  feeding  upon  the  same  range,  over 
or  upon  which  Texas  cattle  have  before  been  driven  or  fed,  have  been 
infected  with  a  disease,  from  which  death  usually  ensues,  you  will  con* 
sider  the  testimony  touching  this,  and  the  symptoms  usually  manifested 
by  cattle  so  affected,  and  the  symptoms  said  to  have  been  manifested 
by  plaintiffs'  cattle,  and  the  result  to  plaintiffs*  cattle  of  the  disease 
said  to  have  affected  them  upon  the  Chisholm  trail,  in  determining 
whether  the  alleged  sickness  and  death  of  plaintiffs'  cattle  is  attributable 
to  the  foi'mer  presenc^e  of  Texas  cattle  upon  the  same  road,  or  to  some 
other  cause.  You  will  also  consider  what  was  the  condition  of  plaint- 
iffs' cattle  prior  to  starting  from  Harker,  if  this  appears  in  evidence, 
and  whether,  taking  into  account  the  time  of  their  leaving  Harker,  the 
fact  that  plaintiffs'  train  was  loaded,  if  this  is  so,  and  the  time  at  which  the 
sickness  is  said  to  have  first  appeared  among  them,  they  were  or  were 
not  up  to  that  time  in  apparently  good  health.  If,  also,  it  appears 
from  the  testimony  that,  in  many  instances,  American  cattle  have  been 
driven  or  fed  upon  the  same  road  or  range  upon  which  Texas  cattle 
have  before  been  driven,  without  apparent  injury  or  disease  resulting 
to  them,  you  will  also  take  this  into  account.  If,  on  considering  all 
the  testimony  to  this  point,  you  are  of  opinion  that  the  sickness,  if  any, 
which  affected  plaintiffs'  cattle,  is  not  attributable  to  the  former  pres- 
ence of  Texas  cattle  upon  the  trail,  you  will  find  for  the  defendants."  ^ 

§  1997.  [Continued.]  Whether  Injury  Avoidable  by  Reasonable 
Care.  —  ^'  If,  however,  considering  ail  the  evidence  upon  this  point, 
you  are  of  opinion  that  the  plaintiff^'  cattle  sickened  and  died  while  on 
tiie  road  to  Arbuckle,  in  pursuance  of  the  contract  said  to  have  been 
concluded  between  the  plaintiffs  and  defendants,  and  that  this  sickness 
was  due  to  the  former  presence  of  Texas  cattle  upon  the  road,  you  will 
then  consider  whether  or  not  the  plaintiffs  might  have  avoided  the  in- 
juries of  which  they  complain  by  the  exercise  of  the  same  degree  of 
caution,  prudence  and  foresight  which  a  man  of  ordinary  prudence 
would  have  exercised  if  placed  in  the  same  circumstances  as  the  plaint- 
were  j)laced."  2 


§  1998.  Plaintiff  Asscming  Risk  of  Danger  after  Knowledge.  — 
*^  If  the  plaintiffs,  on  reaching  the  Arkansas  crossing,  or  at  any  other 

^  Approved  tn  Sellar  v.  Clelland,  2         '  Approved  in  Sellar  t;.  Clelland,  2 
Colo.  532,  540.  Colo.  532,  540. 
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point  of  their  roatc  before  having  incurred  risk  of  the  injuiy  and  damage 
of  which  they  complain,  were  informed  that  the  road  by  which  they 
must  proceed  to  Arbuckle  was  then  thronged  with  herds  of  Texas  cattle, 
or  that  it  was  tl^e  trail  or  road  by  which  such  herds  were  usually  driven, 
if  they  then  knew  the  risk,  if  any,  to  be  incurred  by  the  taking  their 
cattle  upon  that  road,  then,  if  a  man  of  ordinary  prudence  would,  in 
the  like  case,  in  the  same  circumstances  in  which  plaintiffs  were  placed, 
have  turned  back,  the  plaintiffs  were  bound  to  do  so,  and,  proceeding 
upon  this  course,  they  assumed  the  risk  of  all  consequent  injury  to 
themselves,  and  the  defendants  are  not  chargeable  therewith,  even 
though  you  should  find  for  the  plaintiffs  upon  every  other  point  in  the 
case.*'^ 

§  1999.  Circumstances  to  be  Considered  in  DETERMiNiNa  Negu* 
GENCE.  —  *^In  considering  what  a  man  of  ordinary  prudence  and  cir* 
cumspection  would  have  done  in  the  circumstances,  3'ou  will  take  into 
account  the  season  of  the  year ;  the  distance  which  plaintiffs  had  trav- 
eled when  first  informed  that  the  road  by  which  they  must  travel  tO' 
Arbuckle  was  the  trail  usually  traveled  by  Texas  cattle ;  the  distance 
they  still  had  to  go,  the  person  from  whom  the  information  in  question, 
if  any,  came ;  whether  he  was  an  acquaintance  of  the  plaintiffs,  or  either 
of  them,  or  not ;  whether  he  did  or  did  not  profess  to  have  come  over 
the  road ;  whether  the  plaintiffs  had  or  had  not  then  incurred*  any  risk 
of  the  injuries  said  to  have  resulted  afterward ;  whether  plaintil^  turn- 
ing back  to  Harker  must  have  traveled  by  a  road  usually  pursued  by 
Texas  cattle,  or  might  have  avoided  the  trail  of  such  cattle.  If,  upon 
considering  the  testimony  touching  these  matters,  and  all  other  testi- 
mony touching  this  question,  you  are  of  opinion  that  a  man  of  ordinary 
prudence  and  circumspection,  placed  in  the  same  circumstances,  would 
have  turned  back,  then  you  should  find  the  defendants  not  guilty; 
otherwise  you  will  find  them  gnilty,  provided  you  find  for  the  plaintiffs 
upon  other  points  in  this  case.''  ^ 

§  2000.  [Continued.']  Elements  op  Damage  in  such  Case.  —  '*If 
you  find  for  the  plaintiffs,  you  will  assess  and  report  to  the  court  the 
amount  of  damages  sustained  by  the  plaintiffs  by  reason  of  the  wrong 
complained  of.  If  the  plaintiffs'  cattle  sickened  and  died,  and  their 
sickness  and  death  is  attributable  to  the  former  presence  of  Texas  cat- 

1  Approved  in  Sellar  v.  Clelland,  2  *  Approved  in  Sellar  v.  Clelland,  2 

Coio.  532^  541.  Colo.  532,  541. 
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• 

He  upon  the  same  trail,  you  may  allow  to  the  plaintiffs  the  reasonable 
yalae  of  such  cattle  at  the  time  of  the  loss.  If  the  plaintiffs  were,  from 
the  same  cause,  delayed  and  hindered  in  their  journey,  and  so  were  put 
to  an  expense  in  the  employing  and  boarding  of  their  servants,  which 
they  would  not  otherwise  have  incurred,  you  may  allow  them  for  this. 
If,  also,  they  expended  money,  or  transferred  and  exchanged  other 
property,  for  cattle  in  the  Indian  Nation  with  which  to  continue  their 
journey,  and,  owing  to  the  sparsity  of  settlements  there,  or  the  absence 
of  a  market,  the  plaintiffs  were  under  necessity  to  pay  for  the  cattle  so 
bought  more  than  the  same  were  worth,  and  if  a  man  of  ordinary  pru- 
dence would  have  acted  as  plaintiffs  did,  if  placed  in  the  like  circum- 
stances,—  then  you  may  allow  the  plaintiffs  for  the  difference  between 
the  amounts  so  necessarily  expended  in  the  purchase  of  cattle  and  the 
reasonable  value  of  such  cattle  at  the  time  of  the  purchase  thereof."  ^ 

5  2001.  [CoNTiNUKD.]  Caution  as  to  weighing  Testimont  touch- 
ing Fraudulent  Representations.  —  ''In  determining  whether  the 
alleged  representations  were  ar  were  not  made,  you  are  to  consider 
what  weight  and  credit  is  due  to  the  witnesses  who  have  spoken  in  rela- 
tion thereto,  on  the  part  of  the  plaintiffs  and  defendants  respectively. 
In  considering  this  yoii  are  to  take  into  account  the  manner  and 
bearing  of  the  several  witnesses  in  testifying,  the  apparent  probability 
or  improbability  of  the  matter  related  by  them  respectively,  considering 
the  testimony  of  each  by  itself  and  its  apparent  consistency  or  incon* 
alstency  with  the  other  testimony  in  the  case."  ^ 

Article  III. — Fraudulent  Conveyances. 
Section 

2005.  When  a  Conveyance  Fraudulent  in  Law. 

2006.  An  Instruction  under  this  Theory. 

2007.  When  Question  of  Fraud  submitted  to  Jury. 

2008.  Cases  where  this  Rule  Applied. 

2009.  Doctrine  that  Agreement  that  Grantor  remain  in  Possession  of  Chattel 

renders  Sale  Fraudulent  per  se, 

2010.  Doctrine  that  Non -delivery  is  only  Prima  Facie  Evidence  of  Fraud. 

2011.  Instances  under  this  Kule. 

2012.  How  Jury  Instructed  in  such  a  case. 

2013.  Voluntary  Conveyances. 

2014.  Whether  Possession  has  been  Delivered:  When  a  Question  ol  Law  and 

when  of  Fact. 

1  Approved  in  Sellar  v,  Clelland,  2  ^  Approved  in  Sellar  v.  Clelland,  2 

Colo.  632,  537,  542.  Colo.  532,  539. 
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Section 

2015.  iQStrnctlon  as  to  a  Symbolical  Delivery . 

2016.  Badges  of  Fraud. 

2017.  Instructing  as  to  Badges  of  Fraud. 

2018.  How  Jury  Instructed  as  to  Fraudulent  Intent. 

2019.  Another  Precedent. 

§  2005.  When  a  Convey  ance  Fraudulent  in  Law.  —  It  being 
the  office  of  the  court  to  interpret  written  instruments,^  in  a 
limited  class  of  cases,  where  a  conclusion  of  fraud  arises  on  the 
face  of  the  instrument,  of  such  a  nature  as  to  be  incapable  of  ex- 
planation upon  any  hypothesis  consistent  with  an  honest  or  lawful 
purpose,  the  court  will  declare  the  deed  fraudulent  and  void  as  a 
conclusion  of  law.^  This  happens  where  the  instrument  contra- 
venes the  express  terms  of  the  statute ; '  or  where  the  convey- 
ance is  void  on  its  face,  as  where  the  deed  fails  to  vest  in  the 
grantee  any  certain,  direct  or  absolute  interest  in  the  property;  * 
or  where  there  is  no  such  description  of  the  property,  by  schedules 
or  otherwise,  as  that  it  can  be  identified ;  *  or  where  it  contains  on 
its  face  a  reservation  of  an  interest,  advantage  or  benefit  to  the 
grantor,  inconsistent  with  the  ostensible  object  of  the  convey- 
ance,®— as  where  it  is  made  in  trust  for  the  maker  ^  or  his  family, 
and  upon  no  valid  consideration ;  ®  or  where  the  instrument 
conveys  a  stock  of  goods,  undertaking  to  cover  future  accre- 
tions and  allowing  the  grantor  to  remain  in  possession  with 
power  to  sell;^  or  where  its  necessary  effect  is  to  hinder,  delay  or 


1  Ante,  §  1066. 

*  American  Exchange  Bank  v.  In- 
loes,  7  Md.  380,  393;  Oliver  v,  Eaton, 
7  Mich.  108,  113. 

»  Baldwins.  Peat,  22  Tex.  708,  719. 
Compare  Linn  v.  Wright,  18  Tex.  317; 
Gazzam  v.  Poyntz,  4  Ala.  374 ;  Gates 
«.  Liibeaume,  19  Mo.  17;  Wise  v, 
Wimcr,  23  Mo.  237;  Zeigler  r.  Mad- 
dox,  26  Mo.  675;  Johnson  v.  McAllis- 
ter, 80  Mo.  327;  Robinson  r.  Ro- 
bards,  15  Mo.  469. 

*  Gazzam  v,  Poyntz,  supra, 

«  Liau  V.  Wright,  18  Tex.  317. 

*  Baldwin  v,  Peet,  supra, 

^  Zeiglerv.  Maddox,  26  Mo.  575. 


«  Sturdivant  v,  Davis,  9  Ired.  L. 
(N.  C.)  366;  Goodrich  v.  Downs,  6 
HiU  CN.  Y.),  438  (denying  Murray  v. 
Riggs,  15  Johns.  (N.Y.),  671).  See 
Foster  v,  Woodfin,  11  Ired.  L.  (N.  C.) 
339,  344;  Gregory  v.  Perkins,  4  Dev. 
L.  (N.  C.)  50. 

»  Edgell  V,  Hart,  9  N.  Y.  213  (Gar- 
diner, Mason  and  Johnson,  JJ.,  dis- 
senting) ;  Weber  v,  Armstrong,  70  Mo. 
217;  Stanley  v,  Bunce,  27  Mo.  269; 
Billingsley  v,  Bunce,  28  Mo.  547; 
State  V.  Tasker,  31  Mo.  445;  Voorhls 
V,  Langsdorf,  31  Mo.  451;  State  v. 
D'Oench,  31  Mo.  453. 
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defraud  creditors,  sa  where^  (in the  view  of  some  courts)  anassign- 
ment  ostensibly  for  the  benefit  of  creditors,  but  with  power  to  the 
assignee  to  sell  on  credit;^  or,  in  general,  where  the  deed  is 
wanting  in  some  of  the  qualities  which,  when  wanting  in  any 
deed,  render  it  inoperative  and  invalid  as  a  legal  conveyance  of 
property.* 


§  2006.  An  Instruction  under  this  Theory.  —  "  You  are  instracted 
that  a  chattel  mortgage,  containing  a  condition  that  the  mortgager  shall 
remain  in  possession  thereof,  and  continue  to  sell  the  same  in  the  ordi- 
nary course  of  business,  is  void  as  to  other  purchasers,  in  good  faith, 
and  subsequent  creditors  of  the  mortgager.  But  when  the  mortgage 
contains  no  such  condition,  the  presumption  of  good  faith  attaches 
when  the  mortgagee  is  in  possession,  and  the  burden  of  proving  fraud 
is  upon  him  who  alleges  it."  ^ 

§  2007.  When  Question-  of   Fraud  submitted   to   Jury.  — 

Outside  of  the  limited  class  of  cases  which  fall  within  the  pre- 
ceding section,  there  is  a  large  class  of  cases  where  the  deed, 
though  valid  on  its  face,  is  assailed  upon  grounds  supported  by 
extnnsic  evidence  in  which  cases,  on  ground  salready  stated,* 
the  question  of  its  validity  goes  to  the  jury.*  This  happens 
where  extrinsic  evidence  is  adduced  to  show  that  a  deed  was 
made  in  pursuance  of  2k  fraudulent  intent ^^  —  the  principle  being 
that,  although  the  conveyance  on  its  face  may  be  lawful,  as 
where  a  good  consideration  is  stated,  and  actual  possession  is 
taken  by  the  vendee,  in  the  case  of  a  chattel,  yet  if  the  sale  were 
made  to  defraud  the  creditors  of  the  vendor,  and  the  vendee  par- 
ticipated in  sucli  fraudulent  purpose,  then  the  sale  is  void  as  to 


^  Gere  v.  Marray,  6  Minn.  305, 
316  (voluntary  assignment).  See  also 
Greenleaf  o.  Edes,  2  Minn.  264. 

«  Hutchinson  r.  Lord,  1  Wis.  287. 

»  Baldwin  t7.  Peet,  22  Tex.  708,  719, 
per  Boberts,  J. 

^  Approved  in  Ahlman  v.  Meyer, 
19  Neb.  65. 

«  AnUj  §§  1988,  1096,  1097,  1188, 
1189. 


*  Johnson  v.  McAllister,  80  Mo.  837, 
880;  reaffirmed  in  Weber  t7.  Arm- 
strong, 70  Mo.  217,  220;  Hewson  v. 
Tootle,  72  Mo.  632,  636;  Oliver  ». 
Eaton,  7  Mich.  108,  113. 

^  See,  for  instance,  Gates  v.  La- 
beaume,  19  Mo.  17,  where  this  was 
tacitly  assumed  throughout  the  opin- 
ion; also  Wise  v.  Wimer,  23  Mo.  237. 
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creditors  ;  ^  and  numerous  cases  emphasize  the  rule  that  the  ex- 
istence of  this  fraudulent  intent  is^  in  all  cases,  a  question  of/act^ 
for  the  jury.^  Excluding,  then,  the  limited  class  of  cases  where 
the  law,  on  grounds  of  public  policy,  annexes  to  a  certain  kind 
of  conveyance,  or  to  certain  acts,  a  conclusive  presumption  of 
fraud,  the  rule  is  that  fraud  is  a  question  of  fact,  not  to  be  pre- 
sumed, but  to  be  affirmatively  proved,  and,  in  cases  at  law,  to  be 
submitted  to  the  decision  of  the  jury.^  This  rule  exists  under 
statutes  in  California,^  Michigan,^  Indiana,^  and,  it  is  presumed, 
in  other  States. 

§  2008.  Cases  where  this  Rule  Applied. — This  is  the 
rule  in  respect  of  voluntary  conveyances,  Tims,  although  a  con- 
veyance by  a  husband  to  his  wife  is  made  before  the  debts  in 
respect  of  which  the  conveyance  is  challenged  were  contracted,  yet 
if  not  made  bona  fide  and  for  the  benefit  of  the  wife,  but  with  a 
fraudulent  intent,  it  will  be  void  under  the  New  Jersey  insolvent 
law,  and  also  by  the  common  law ;  and  whether  it  was  so  made  is 
a  question  of  fact  for  a  jury.^  So,  the  question  whether  a  mort- 
gage, given  for  a  greater  sum  than  was  due,  was  given  in  good 
faith,  either  for  a  present  indebtedness  or  to  secure  future  ad- 
vances, is,  in  an  action  in  which  such  mortgage  is  assailed  as  a 
fraud  upon  the  creditors  of  the  mortgager,  a  question  for  the 
jury,  under  proper  instructions  from  the  court.®  So,  the  law 
permits  a  debtor  in  failing  circumstances  to  make  an  assignment 
of  his  property  for  the  benefit  of  his  creditors;  and  if  fairly  and 


1  Forsyth  v,  Matthews,  14  Pa.  St. 
100. 

«  Miller  V.  Stewart,  24  Cal.  602; 
Ewing  17.  Gray,  12  lad.  64,67;  Ehris- 
man  v.  Roberts,  68  Pa.  St.  308. 

'  Huutzinger  v.  Harper,  44  Pa.  St. 
204;  De  Leon  v.  White,  9  Tex.  698; 
BUlings  V.  BiUings,  2  Cal.  107;  Bagg 
v.  Jerome,  7  Mich.  146;  Matthews  o. 
Rice,  31  N.  Y.  457;  Foster  t?.  Berkey, 
8  Minn.  351. 

<  Billings  V.  Billings,  2  Cal.  107, 
113;  Pico  V,  Stevens,  18  Cal.  376. 


*  Bagg  V,  Jerome,  7  Mich.  148,  157; 
Oliver  V.  Eaton,  7  Mich.  108,  113. 
Compare  Jackson  o.  Dean,  1  Dougl. 
(Mich.)  619;  Smith  ©.Acker,  23  Wend. 
(N.  Y.)  663. 

•  Stewart  v,  English,  6  Ind.  176; 
Hubbs  V,  Bancroft,  4  Ind.  388;  Maple  v. 
Burnside,  22  Ind.  139;  Wynne  v. 
Glidewell,  17  Ind.  446,  449. 

'  Reford  v.  Cramer,  30  N.  J.  L. 
250. 

■  Tally  V.  Harloe,  35  Cal.  803,  809. 
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bona  fide  made,  it  passes  the  title  in  such  property  to  his  assignee 
for  their  benefit.  The  question  of  fairness  and  bona  fides  of  the 
transaction  is  a  question  of  fact  for  a  jury,  and  in  general  the 
question  is  properly  left  to  the  jury,  under  all  the  circumstances 
disclosed  by  the  evidence.^  So,  it  is  held  in  Texas  that,  in  an 
action  impeaching  a  conveyance  as  fraudulent  against  creditors, 
the  specific,  malicious,  covinous,  guileful  intention  to  hinder,  de- 
lay, or  defraud  creditors,  is  a  question  of  fact,  to  be  ascertained 
upon  evidence,  as  other  facts  which  are  submitted  to  a  jury,^ 
So,  in  Texas,  whilst,  as  already  seen,^  it  is  conceded  that  a  deed 
may  in  some  cases  be  declared  fraudulent  and  void  on  its  face, 
yet  it  is  also  held  that  the  court  cannot  declare  a  deed  of  assign- 
ment Void,  as  a  matter  of  law,  without  the  aid  of  a  jury,  merely 
because  it  authorizes  the  trustee  to  sell  the  property,  in  his 
discretion,  for  cash  or  upon  a  credit,  at  public  or  private  sale, 
names  the  attorneys  to  be  employed  in  executing  the  trust,  and 
provides  that  the  trustee  shall  not  be  answerable  for  the  negli- 
gence or  misdoings  of  other  persons.  These,  the  court  reason, 
are  facts  which  may  tend  to  establish  a  fraudulent  intent.  They 
are  badges  of  fraud,  rather  than  fraud  per  ae,^  In  a  case  of  this 
kind  it  is  said  that,  under  the  system  which  obtains  in  Texas,  the 
only  means  of  upholding  the  principles  of  equity  in  respect  of 
these  assignments .  is  by  setting  aside  verdicts  when  they  are 
found  contrary  to  them.*  So  also,  where  the  provisions  of  such 
an  instrument  are,  in  their  nature  or  under  the  circumstances  of 
the  particular  case,  equivocal^  that  is,  may  have  been  introduced 
for  good  or  for  bad  ends,  then  the  law  cannot  justly  infer  a  dis- 
honest intent,  in  order  to  avoid  the  instrument,  but  ought  rather 


^  Wilson  V,  Pearson,  20  111.  81,  87. 

*  Baldwin  v,  Peet,  22  Tex.  708;  cit- 
ing Linn  o.  Wright,  18  Tex.  817;  fol- 
lowing the  New  York  doctrine  as  an- 
nounced in  Seward  r.  Jackson,  8  Cow. 
(N.  Y.)  40G,  and  Goodrich  v.  Downs, 
€  Hill  (N.  Y.),  438. 

«  AhUj  §  2005. 

*  Ibid.  To  this  same  doctrine  is 
Carlton  v.  Baldwin,  22  Tex.  724,  731. 
See  also  Barney  v.  Griffin,  2  N.  Y.  365; 


Abercrombie  v,  Bradford,  16  Ala.  660; 
Cunningham  v.  Freeborn,  11  Wend. 
(N.  Y.)  240;  Ashurst  v.  Martin,  9 
Port.  (Ala.)  566,  576. 

«  Carlton  v,  Baldwin,  22  Tex.  724, 
780.  For  a  case  where  the  evidence 
was  held  sufficient  to  establish  fraud 
in  obtaining  a  release  in  consideration 
of  an  assignment  for  the  benefit  of 
creditors,  sec  Steward  v.  Strippleman^ 
16  Tex.  173. 
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to  presume  good  faith;  and  hence,  in  such  cases,  the  actual  in- 
tent is  a  subject  of  inquiry  by  a  jury,  and  not  for  the  decision  of 
the  court.* 

§  2009.  Doctrine  that  Agrreement  that  Grantor  remain  in 
Possession  of  Chattel  Benders  Salc^  Fraudulent  per  se.  — An- 
other very  numerous  class  .of  cases  may  be  cited,  to  the  effect 
that  the  fact  of  permitting  the  vendor  of  the  goods  to  remain  in 
possession  renders  the  sale  fraudulent  in  lawy  whether  such 
permission  is  inserted  in  the  deed  as  a  conditioa  of  the  contract, 
or  not }    In  some  j  Urisdictions  the  same  rule  exists  under  statutes .' 


1  Young  V.  Booe,  11  Ired.  L.  (N.  C.) 
847,  850;  Cannon  o.  Peebles,  4  Ired. 
L.  (N.  C.)  204. 

«  Edwards  «.  Harben,  2  T.  R.  687 
(leading  case) ;  Hamilton  v.  Russell,  1 
Cranch  (U.  S.), 809 ;  WordeU  «.  Smith, 
1  Camp.  882;  Paget  v.  Perchard,  lEsp. 
205;  Worsely  «.  De  Mottos,  1  Burr. 
467,475;  Tiff t  v.  Barton,  4  Denio  (N. 
Y.),  171,  174;  Hanford  v,  Artcher,  4 
HUl  (N.  Y.),  276;  Funk  «.  Staats,  24 
111.  633,  645  (mortgager  remaining  in 
possession  contrary  to  the  terms  of 
the  deed).  Chief  Justice  Kent,  in  a 
learned  opinion,  In  which  he  reviewed 
many  authorities,  reached  the  result 
that  such  a  circumstance  avoids  the 
deed,  unless  in  special  cases  and  for 
special  reasons,  Sturtevantv.  Ballard, 
9  Johns.  (N.  Y.)  836.  Among  the  cases 
where  such  deeds  have  been  upheld  for 
special  reasons,  as  Chief  Justice  Kent 
understood  tliem,  he  cited  the  follow- 
ing: Stone  V.  Grubbam,  2Bulst.  225; 
Ryall  9.  Bowles,  1  Atk.  165;  s,  e.  1 
Ves.  850;  Bucknal  v.  Roiston,  Prec.  In 
Chan.  285;  Cole  v.  Davies,  1  Ld.  Kaym. 
724;  Kidd  v,  Rawlinson,  2  Bos.  & 
P.  59;  Maggott  v.  Mills,  1  Ld.  Raym. 
286;  Waters  v.  McClellan,  4  Dall.  (U. 
S.)  208;  Haselinton  v.  Gill,  8  T.  R.  620, 
note;  Cadogan  v.  Kcnnctt,  Cowp.  432. 
Later  it  was  held,  in  the  same  State, 


that  If  a  debtor  execute  a  biU  of  sale 
of  personal  property,  and  there  is 
neither  a  change  of  possession  nor 
any  evidence  of  a  consideration  paid, 
the  lav>  adjudges  the  sale  fraudulent 
and  void  against  the  creditors ;  and,  in 
an  action  by  the  vendee  against  the 
sheriff  for  seizing  the  property  In  ex- 
ecution, there  Is  no  question  tQ  be  left 
to  the  jury.  Tiflt  v.  Barton,  4  Denio 
(N.  Y.),  171,174;  Hanford  r.  Artcher, 
4  Hill  (N.  Y.) ,  276.  Compare  Baskins 
V,  Shannon,  8  N.  Y.  810. 

*  R.  S.  Mo.  1879,  §  2505;  Zeigler  v. 
Maddox,  26  Mo.  575;  Brooks  v.  Wi- 
mer,  20  Mo.  503 ;  Robinson  v.  Robards, 
15  Mo.  459;  Claflin  9.  Rosenberg,  42 
Mo.  489,  449;  KuykendaU  v.  McDon- 
ald, 15  Mo.  416;  State  v.  Smith,  81 
Mo.  560 ;  State  v.  Rosenfeld,  85  Mo. 
472;  Lesem  9.  Herriford,  44  Mo.  828; 
Bishops.  O'Connell, 56  Mo.  158;  Bur- 
gert  o.  Borchert,  59  Mo.  80;  Wright 
f>.  McCormick,  67  Mo.  426 ;  St^m  9. 
Henley,  68  Mo.  262;  Mills  v.  Thomp- 
son, 72  Mo.  867;  Stewart «.  Nelson,  79 
Mo.  522;  Crane  9.  Timberlake,  81  Mo. 
481;  State  «.  Donnelly,  9  Mo.  App. 
519;  Winn  9.  Madden,  18  Mo.  App. 
261,206;  Worley  9.  Watson,  22  Mo. 
App.  546,  553;  Knoop  9.  Nelson  Dis- 
tilling Co.,  26  Mo.  App.  803;  King  9. 
Bailey,  6  Mo.  575;  Rocheblave  9.  Pot- 
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§  2010.  Doctrine  that  Non-Delivery  is  only  Prima  Facie 
Evidence  of  Fraud.  —  A  mass  of  authority  may  be  accumulated 
in  favor  of  the  proposition  that,  in  the  case  of  absolute  sales, 
non-delivery  of  the  goods  is  only  pHma  facie  evidence  of  fraud, 
changing  the  burden  of  proof,  and  requiring  explanation,^  or 
creating  ^presumption  of  frauds  which,  unless  explained  by  cir- 
cumstances, becomes  conclusive;^  leaving  it  for  the  jury  do  say 


ter,  1  Mo.  561;  Sibly  v.  Hood,  3  Mo. 
290;  Foster  v.  Wallace,  2  Mo.  231. 
The  later  of  these  decislous  overrule 
Milburn  v.  Waugh,  11  Mo.  369,  where  it 
was  h^ld  that  such  a  circumstance  is 
only  prima  facie,  evidence  of  fraud. 
Earlier  and  confusins;  decisions  In  the 
same  jurisdiction  are  Shepherd  v. 
Trigg,  7  Mo.  161 ;  Klngr.  Bailey,  8  Mo. 
332,  and  Rosst?  Crutsinger,  7  Mo.  245. 

^  Kidd  V.  Kawlinson,  2  Bos.  &  P.  59; 
Latimer  v.  Batson,  4  Barn.  &  Ores.  652. 
There  is  no  buch  presumption,  in  the 
case  of  a  sale  of  land  without  delivery 
of  possession.  Steward  v.  Thomas, 
85  Mo.  202,  208. 

*  Bryant  v.  Kelton,  1  Tex.  415,  429; 
Gibson  t7.  HiU,  21  Tex.  225;  Thomp- 
son r.  Blinchard,  4  N.  Y.  303,  306; 
Foster  IT.  Woodfin,  11  Ired.L.  (N.  C.) 
339.  See  also  Askew  v.  Reynolds,  1 
Dev.  &  Bat.  (N.  C.)  367;  Gregory 
V.  Perkins,  4  Dec.  L.  (N.  C.)  60; 
Young  V.  Booc,  11  Ired.  L.  (N. 
C.)  347.  Nature  of  this  presump- 
tion under  the  statute  of  New  York: 
RandaU  r.  Parker,  3  Sandf .  (N.  Y.) 
69;  Allen  17.  Cowan,  28  Barb.  (N.  Y.) 
99;  Collins  r.  Brush,  9  Wend.  (N.  Y.) 
198;  Doane  v,  Eddy,  16  Id.  523;  Ran- 
dall t?.  Cook,  17  Id.  56.  With  which 
compare  Smith  v.  Acker,  23  Wend. 
(N.  Y.)  653;  Cole  v.  White,  26  Wend. 
(N.  Y.)  511;  Hanford  v.  Artcher,  4 
HiU  (N.  Y.),  272.  The  Michigan  stat- 
titey  as  originally  adopted,  was  a  lit- 
eral transcript  of  the  statute  of  New 
York.    The  latter  statute  received,  in 


a  leading  case  in  the  Court  of  Errors 
of  that  State,  the  following  exposition, 
given  by  Lieut. -Gov.  Bradish,  tlieu 
president  of  that  tribunal,  after  an 
elaborate  opinion,  and  this  was  quoted 
and  concurred  in  In  an  early  case 
in  Michigan,  and  seems  to  have  been 
the  ruling  doctrine  in  that  State  to 
the  present  time :  '*1.  It  has  abolished 
the  distinction  sometimes  attempted 
to  be  drawn  between  absolute  sales 
and  conditioQal  assignments,  and  thus 
avoided  the  question  whether  con- 
tinued possession  intlie  vendor  or  as- 
signor be  consistent  or  inconsistent 
with  the  deed.  2.  It  declares  what 
shall  rebut  the  evidence  of  fraud 
raised  by  the  'statute  from  a  want  of 
change  of  possession,  viz. :  good  faith 
and  absence  of  intent  to  defraud.  3.  It 
throws  the  burden  of  proof  of  such 
good  faith  and  absence  of  intent  to  de- 
fraud, upon  the  party  claiming  under 
the  sale  or  assignment.  It  dec  lares  the 
question  of  fraudulent  intent  to  be  a 
question  of  fact,  and  not  of  law. "  Han- 
ford V.  Artcher,  4  Hin  (N.  Y.),  271. 
Recognized  as  a  correct  construction  of 
the  same  statute  in  Michigan  in  Jackson 
r.  Dean,  1  Doug.  (Mich.)  519,  525.  It 
was  ruled  in  Smith  o.  Acker,  23  Wend. 
(N.  Y.)  653,  that  fraud  under  the  stat- 
ute was  a  question  of  fact  for  the  jury 
and  not  an  Inference  of  law  for  the 
court,  and  this  ruling  has  been  stead- 
ily adhered  to  in  that  State.  Vance  r. 
Phillips,  6  Hill  (N.  Y.),  433;  Peck  r. 
Crouse,  46  Barb.  (N.  Y.)  151,  157. 
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whether  the  circumstances  were  consistent  with  good  faith  in  the 
transaction.^  The  great  authority  of  Lord  Eiden,  when  he  held 
the  office  of  Lord  Chancellor,  may  be  invoked  in  support  of  this 
proposition.  In  a  greatly  cited  case,  it  was  ruled  by  him,  that  a 
purchase  by  a  married  woman  from  her  husband,  through  the 
medium  of  trustees,  for  her  separate  use  and  appointment,  may 
be  sustained  against  creditors,  if  bona  fide^  though  the  husband  is 
indebted  at  the  time,  and  even  though  the  object  is  to  preserve 
from  his  creditors  for  the  family  the  subject  of  the  purchase,  — 
in  the  particular  instance,  ancient  family  pictures,  furniture, 
and  other  articles  of  a  peculiar  nature  and  value.  He  also  ruled 
that  the  circumstances  of  the  comparative  value  of  the  consider- 
ation, the  continued  possession  (which  necessarily  existed  in  the 
case  of  husband  and  wife  dwelling  together),  the  degree  of  no- 
toriety, the  want  of  an  inventory,  the  satisfaction  of  some  debts 
out  of  the  property,  though  circumstances  of  evidence,  were  not 
conclusive  as  to  the  nature  of  the  transaction.^  In  a  note  to  thb 
case,  Dr.  Perkins,  the  American  editor,  says  that,  upon  the  ques- 
tion whether  continued  possession  in  the  vendor  or  mortgager 
after  a  Bale  or  mortgage  of  chattels, '  is  to  be  deeptied  fraudulent 
per  «e,  or  is  to  be  taken  only  v^s  prima  facie  evidence  of  fraud, 
subject  to  be  explained  by  circumstances  showing  fairness  in  the 
transaction,  there  appears  to  be  a  great  conflict  of  opinion  in  the  de- 
cisions of  different  States,  and  he  cites  many  authorities  as  illus- 
trative of  this  conflict,  but  does  not  undertake  to  specify  what 
they  hold." 


'  Beals  V.  Guernsey,  8  Johns.  (N. 
Y.)  440;  Arundell  r.  Phipps,  10  Ves. 
145;  Kidd  t7.  Rawllnson,  2  Bos.  &  P. 
59;  Craig  ».  Ward,  9  Johns.  (N.  Y.) 
197,  201;  Farrington  r.  Caswell,  15 
Johns.  (N.Y.)  430;  Dickenson  v.  Cook, 
17  Johns.  (N.  Y.)  332;  Parker  r.  Bar- 
ker, 2  Mete.  (Mass.)  423,  432;  Bissell 
V.  Hopkins,  3  Cow.  (N.  Y.)  1C6,  186; 
Brlggs  V,  Parkman,  2  Met.  (Mass.) 
258 ;  Cadogan  r.  Kennett,  Cowp.  435 ; 
Brooks  V.  Powers,  15  Mass.  244;  Ben- 
ton 0.  ThomhUl,  7  Taunt.   149;  Run- 


yon  V.  Groshon,  12  N.  J.  Eq.  86; 
Badlam  v.  Tucker,  1  Pick.  (Mass.) 
889;  Miller  r.  Pancoast,  29  N.  J.  L. 
250;  Brown  r.  Riley,  22  111.45,  62; 
Neece  r.  Haley,  23  111.  416. 

*  Arundel  v.  Phipps,  10  Ves.  146. 

»  Notes  to  Twyne's  Case,  1  Sm.  I*. 
C.  1,  et  seq.;  note  1  to  Wheeler  v. 
Train,  3  Pick.  (Mass.)  255,  257,  and 
cases  there  collected ;  Homes  v.  Crane, 
2  Pick.  (Mass.)  607,  not©  1 ;  Ash  v 
Savage,  6  N.  H.  545;  Lunt  r.  Whlta- 
ker,  10  Me.   310;   Ulmer   v.    Hills,  8 
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§  2011.  Instances  under  this  Bale. — This  rule  has  been 
applied  in  the  case  of  a  bill  of  sale,  absolute  on  its  face,  shown  to 
have  been  intended  as  a  mortgage  merely ;  ^  where  goods  were 
purchased  at  an  execution  sale  and  redelivered  to  the  debtor  the 
circumstances  being  notorious ;  ^  where  the  mortgager  of  chattels 
has  remained  in  possession ;  ^  where  an  assignment  has. been  made, 
ostensibly  for  creditors,  and  the  assignor  has  thereafter  continued 
in  possession;*  and  where  the  mortgager  of  goods  in  course  of 
trade  is  left  in  possession,  with  power  to  sell  in  the  usual  course 
of  business  for  cash  or  on  credit,  and  apply  the  proceeds  of  the 
sale  to  the  purcha&e  of  other  goods  to  keep  up  the  stock,  to  the 
support  of  himself,  and  to  the  payment  of  debts  other  than  that 
secured  by  the  mortgage.*  Nor,  under  this  view  of  the  law,  does 
the  fact  that  some  of  the  goods  embraced  in  the  chattel  mort- 
gage are  perishable  avoid  it  as  matter  of  law,  though  this  is  a  cir- 
cumstance to  be  considered  by  the  jury  in  determinii;ig  whether 
it  is  fraudulent  or  not.*     Nor,  under  this  view,  does  the  granting 


Me.  826;  Bobbins  «.  Parker,  8  Met. 
(Mass.)  117;  Summery ille  v.  Horton, 
4  Yerg.  (Term.)  641 ;  Bank  of  Ala- 
bama  V.  M^Dade,  4  Port.  (Ala.)  252; 
Could  V.  Ward,  4  Pick.  (Mass.)  104; 
Adams  r.  Wheeler,  10  Pick.  (Mass.) 
199 ;  2  Kent.  Com.  C5th  ed.)  518,532, 
and  notes  and  cases  there  cited. 

*  Hunter  v,  Corbett,  7  Up.  Can.  Q. 
B.  75.  Compare  Horn  v.  Baker,  9 
East,  215;  Barrow  v.  Paxtou,  5  Johns. 

•  (N.Y.)  258,  261.    See  also  Cadogan    . 
Kennctt,  Cowp.  432. 

*  Leonard  v.  Baker,  1  Manle  &  S. 
251;  Kkld  v.  Rawlinson,  2  Bos.  &  P. 
59;  Watklns  v.  Birch,  4  Taunt.  823; 
Jezeph  V.  Ingram,  8  Taunt.  838;  Lati- 
mer r.  B^tson,  4  Bam.  &  Cres.  652. 
Where  a  deed  of  trust  for  the  benefit 
of  creditors  ctonveyed  a  cotton  factory, 
machinery,  materials,  etc.,  with  the 
provision  that  the  maker  of  the  deed 
should  remain  in  possession  for  eleven 
months,  and  that,  during  this  time,  his 


family  should  be  supported  out  of  the 
proceeds  of  the  factoi*y,  — it  was  held 
that  these  provisions  did  not  make  the 
deed  fraudulent  in  law,  but,  as  they 
might  have  been  for  the  benefit  of  the 
creditors  as  well  as  of  the  debtor,  the 
question  of  fraudulent  Intent  was  to 
be  submitted  to  a  jury  under  all  the 
evidence.  Young  v,  Booe,  11  Ired. 
L.  (N.  C.)  847. 

•  Googins  0.  Gilmore,  47  Me.  9; 
Pierce  17.  Stevens,  30  Me.  184;  Melody 
V.  Chandler,  12  Me.  282;  Gleason  v. 
Drew,  9  Me.  79;  Holbrook  r.  Baker,  6 
Me.  809 ;  Steward  v,  Lombe,  1  Brod. 
&  B.  506;  Torbert «.  Hayden,  11  Iowa, 
435,  440. 

♦  WUson  V.  Forsyth,  24  Barb. 
(N.  Y.)  106. 

*  Oliver  r.  Eaton,  7  Mich.  108; 
Briggs  V.  Parkmau,  2  Mete.  (Mass.) 
258. 

«  Googins  V.  Gilmore,  47  Me.  9,  15. 
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of  a  power  to  sell  on  credit,  in  a  deed  of  assignment,  ostensibly 
for  creditors,  avoid  the  deed  as  matter  of  law,  altliough  it  is  evi- 
dence  to.be  considered  by  the  jury  on  the  question  of  fraud.^ 
Nor  is  a  deed  of  personal  property  fraudulent  in  law,  because  it 
is  conditioned  to  take  effect  at  some  future  time,  the  grantor  in 
the  meantime  retaining  possession.^ 

§  2012.  How  Jury  Instructed  w  such  ▲  Case. — It  has  been  held 
proper,  under  circumstances,  to  instruct  the  jury  that,  if  they  believe 
from  the  evidence  that  the  goods  assigned  ii^ere  never  delivered  to  the 
assignee,  they  must  find  for  the  defendant,  he  being  the  party  assailing 
the  assignment.^  In  a  case  in  Pennsylvania,  where  the  judgment  was 
affirmed,  the  jury  were  thus  directed:  '^To  constitute  a  valid  sale  of 
personal  property,  the  possession  must  pass  at  the  time  of  the  sale.  If 
there  is  no  change  of  possession,  any  creditor  may  levy  upon  and  sell 
it.  Thus,  if  I  sell  any  one  of  you  a  horse,  and  you  pay  me  the  price 
agreed  upon,  if  the  horse  is  left  in  my  possession,  any  one  of  my  cred- 
itors may  levy  upon  and  sell  him,  and  the  purchaser  at  the  sale  would 
hold  the  horse,  because,  no  possession  having  been  delivered,  the  sale 
is  deemed  fraudulent  in  law."  ^  According  to  a  view  expressed  in  the 
New  York  Court  of  Appeals,  where  a  sale  of  chattels  is  challenged  for 
fraud  on  the  ground  tbat  the  seller  was  to  remain  in  possession  and 
there  was  some  evidence,  in  the  form  of  a  good  consideration,  tending 
to  show  good  faith,  it  was  proper  to  refuse  to  instruct  the  jury  that  the 
transaction  was  fraudulent  and  void  as  against  the  plaintiff  because  not 
accompanied  with  a  delivery  and  an  actual  and  continued  change  of 
possession.  The  learned  judge  said:  '^  In  reference  to  the  question  of 
fraud,  arising  upon  that  ground,  it  would  have  been  proper  to  have 
charged,  that  the  law  presumed  the  transfer  of  the  property,  unaccom- 
panied by  delivery  and  continued  change  of  possession,  to  be  fraudu- 
lent and  void  as  against  the  creditors  and  subsequent  purchasers  in 
good  faith  of  the  vendor,  mortgager,  or  assignor ;  that  is,  that  the  law, 
under  such  circumstances  presumed  that  the  transfer  was  without  con- 
sideration, or  without  a  sufficient  one,  and  also  that  there  was  some 

1  Baldwin    v.  Peet,   22  Tex.  708;  •  Bawes    v.  Cope,  4   Binn.    (Pa.) 

Carlton   v.     Baldwin,    22    Tex.   731.  268. 

Contra^  Hutchinson  v.  Lord,   1  Wis.  *  Howerton  v.  Holt,  23  Tex.  62. 

287.    See  also    Barney   v.  Griffin,   2  *  Chase »  r.    Ralston,    <J0   Pa.    St. 

N.  Y.  8G6;  LeRoy  r.  Beard,  8  How.  689. 
(U.  S.)  461. 
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secret  trust  or  an  intent  to  defraud  purchasers  or  creditors ;  and  that 
the  plaintiff  could  not  recover  on  that  ground  unless  he  had  rebutted 
that  presumption  by  proof,  satisfactory  to  them,  that  the  transfer  was 
made,  not  only  in  good  faith,  but  that  it  was  without  any  intent  to  de- 
fraud purchasers  or  creditors."^  In  another  jurisdiction,  the  question  for 
decision,  where  this  rule  prevails,  is  said  to  be,  what  was  the  intention  of 
the  parties  at  the  time  of  the  sale?  Was  it  fair  and  bonajide^  or  was  it 
fraudulent?  And  it  is  for  the  jury  to  determine,  from  the  fficts  and 
circumstances  developed  by  the  testimony,  whether  it  was  the  one  or 
the  other.  It  is  also  held  to  be  the  duty  of  the  judge  to  instruct  the 
jury,  what  acts  create  a  legal  presumption  of  fraud ;  but  the  office  of 
the  jury  to  determine,  whether  or  not  those  acts,  if  proved  to  exist,  have 
been  fairly  explained,  and  the  presumptions  created  by  them  removed.^ 

§  20 13.  Voluntary  Conveyances.  —  A  well  defined  distinction 
exists  in  respect  of  voluntary  conveyances — that  is,  conveyances 
which  are  made  without  the  passing  of  a  valuable  consideration — 
in  respect  of  the  rights  of  prior  and  subsequent  creditors  ov  pur- 
chasers*  Such  a  conveyance  is  void  ouly  as  to  antecedenty  and 
not  as  to  subsequent  -creditorSy  unless  made  with  a  fraudulent 
intent.**  It  is  not  void,  even  as  against  existing  creditors^  on  the 
ground  that  the  grantor  is  indebted  at  the  time,  if  it  be  shown 
that  the  residue  of  his  property  is  amply  sufficient  to  pay  his  debts.* 
In  other  words,  it  is  not,  as  to  such  debts,  fraudulent  in  law.' 


^  Thompson  t7.  Blanchard,  4  K.  Y. 
803,  807. 

«  Bryant  v.  Kelton,  1  Tex.  416,  429. 

•  Sexton  «.  Wheaton,  8  Wheat. 
(IT.  S.)  242;  Hinders  Lessee  «.  Long- 
^orth,  11  Wheat.  (U.  S.)  199,  211; 
Boatmen's  Savings  Bank  v.  Overall,  16 
Ho.  App.  610;  Payne  v,  Stanton,  69 
Mo.  169;  Hurley  r.  Taylor,  78  Mo.  238; 
fisher  v.  Lewis,  69  Mo.  629;  Salmon 
V.  Bennett,  1  Conn.  526. 

4  Jackson  1;.  Post,  16  Wend.  (N.  Y.) 
1188;  HInde's  Lessee  v.  Longworth,  11 
Wheat.  (U.  S.)  199. 

*  Verplanck  «.  Sterry,  12  Johns. 
(N.  Y.)  656,  657;  .Tackson  «r.  Town,  4 
Cow.  (N.  Y.)  699;  Seward  v.  Jackson, 


8  Cow.  (N.  Y.)  406  (overruling,  it 
seems,  Reader  o.  Livingston,  3  Johns. 
Ch.  (N.  Y.)  600,  and  Bayard  «.  Hoff- 
man, 4  Johns.  Ch.  (N.  Y.)  450).  So, 
under  a  later  New  York  statute  (2  Rev. 
Stat.  N.  Y.,  part  II.,  chap.  1,  §  137): 
Thus,  where  a  conveyance  is  made  lo 
a  child  in  cons idemt ion  of  love  and 
affection,  without  any  fraudulent  in- 
tent, at  a  time  when  the  grantor  is 
free  from  embarrassment,  the  gift 
constituting  but  a  small  part  of  his 
estate  and  being  a  reasonable  provision 
for  a  child,  —  it  is  valid  against  his 
existing  creditors.  Salmon  v.  Bcu^ 
nett,  1  Conn.  626  (doctrine  discussed 
and  reasons  stated  at  length  by  Swift, 
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In  all  such  cases,  the  fact  of  the  conveyance  being  voluntary,  is 
at  most  presumptive  evidence  of  fraud,  and  the  question  of  fraud- 
ulent intent  is,  in  actions  at  law,  a  question  of  fact  for  the  jury.* 

§  2014.  Whether  Possession  has  heen  Delivered:  When  a 
Question  of  Law  and  when  of  Fact.  — The  decisions  justify  the 
conclusion  that  the  question  whether  there  has  been  a  delivery 
of  possession  may  be  decided  as  a  question  of  lato^  where  the 
facts  are  undisputed  and  the  inferences  deducible  therefrom  in- 
disputable; ^  but  where  the  facts  are  in  dispute,  or  where  the  in- 
ferences to  be  drawn  from  them  are  doubtful,  it  is  a  question  for 
thejunj.^  Where  the  question  of  the  bona  fides  of  the  change 
of  possession  is  involved,  it  will  generally  be  a  question  of  fact  for 
the  jury,  on  the  principle,  already  explained,*  that  intent  and  mo- 
tive  are  questions  of  fact.* 

§  2015.  Instruction  as  to  a  Symbolical  Delivery.  —  In  an  action 
of  replevin  by  a  vendee,  of*  timber  against  one  who  had  purchased  it  at 
a  constable's  sale  under  an  execution  against  the  vendor,  the  jury  were 
thus  instructed,  as  to  symbolical  possession,  and  the  judgment  was 
affirmed:  *'But  the  possession  of  some  personal  property  cannot  thus 
be  delivered.     Such,  for  example  is  timber  made  in  the  woods.     It  is 


C.  J  ).  As  to  the  effect  of  such  a  deed 
upou  the  rights  of  subsequent  purchas- 
erSy  see  Stiles  v.  Lis;htfoot,  26  Ala. 
443;  Gardner  v.  Boother,  31  Ala.  187, 
189. 

J  Dygert  v.  Remerschnlder,  32  N. 
Y.  G29;  Babcock  v.  Ecklcr,  24  N.  Y. 
(>23,  633;  Hlnde's  Lessee  v.  Long- 
worth,  11  Wheat.  (U  S.)  199;  Wait  u. 
Day,  4  Den.  (N.  Y.)  439;  Graham  v. 
Smith,  25  Pa.  St.  323;  Pomeroy  v. 
Baiicy,  43  N.  H.  118,  122.  See  also 
Smith  V.  Parker,  41  Me.  462;  Robinson 
V.  Stewart,  10  N.  Y,  190;  Creed  p. 
Lancaster  Bauk,  1  Oh.  St  1 ;  Hollister 
V.  Loud,  2  Mich.  312.  Compare  Gere 
V,  Murray,  6  Minn.  305;  Greenleaf  v. 
Edes,  2  Miun.  2(14.  It  is,  therefore, 
error  to  exclude  evideuce  to  rebut  the 


presumption  of  fraud  by  showing  that 
the  grantor  had  other  means  sufficient 
to  pay  his  debts  at  the  time.  Hinders 
Lessee  v.  Long^^orth,  11  Wheat.  (U. 
S.)  199,  213. 

*  Burrows  v.  Stebbins,  26  Vt.  659, 
663  (explaining  Stephenson  v.  Clark» 
20  Vt.  624,  and  Hall  r.  Parsons,  17  Vt. 
271) ;  Hodgkins  t7.  Hook,  23  Cai.  581, 
584;  Knoop  v.  Nelson  Distilling  Co., 
26  Mo.  App.  303,  310:  Chase  v,  Rals- 
ton, 30  Pa.  St.  539,  541. 

»  Forsyth  v.  Matthews,  14  Pa.  St. 
700;  Burrows  v.  Stebbins,  26  Vt.  659, 
663  (ruled  as  a  matter  of  law) ;  Howe 
V.  Kecler,  27  Conn.  638. 

<  Ante,  §  1333  et  seq. 

*  Hall  c.  Wheeler,  13  Ind.  371. 
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not  pretended  that  Ralston  [the  plaintiff]  has  not  complied  with  his 
contract ;  that  he  has  not  made  the  payments  as  he  agreed  to  do.  Did 
he  take  such  possession  of  it  as  he  could?  As  we  have  said,  timber 
made  and  lying  in  the  woods  is  not  the  subject  of  manual  delivery ;  but 
eveiything  in  the  power  of  the  parties  should  be  done,  to  indicate  the 
change  of  possession.  A  symbolical  delivery  of  a  ship  at  sea  has  been 
held  to  be  sufficient.  In  this  case,  if  you  believe  the  evidence,  the 
symbolical  possession  was  given,  and  the  plaintiffs  exercised  acts  *of 
ownership  over  the  timber,  by  marking  it.  Was  there  such  a  delivery 
and  change  of  possession  as  the  nature  of  the  property  was  capable 
of?  *  *  ♦  Your  verdict  will  depend  on  the  evidence  as  to  the 
delivery  and  change  of  the  possession.  If  the  plaintiffs  took  such  pos- 
session as  the  nature  of  the  property  was  capable  of,  they  are  entitled 
to  your  verdict ;  if  they  did  not,  th^n  you  will  find  for  the  defendant."  ^ 

§  2016.  Badges  of  Fraud.  —  CeTtsLin'eviflentiary  facts ^  which 
tend  to  characterize  the  transaction  as  fraudulent,  have  received, 
in  legal  parlance,  the  designation  of  badges  of  fraud.  Among 
these  may  be  noted  the  following,  upon  which  the  courts  have 
frequently  dwelt:  — A  transfer  of  property,  made  by  a  debtor, 
upon  a  secret  trusty  is  prima  facie  fraudulent  as  against  creditors, 
such  as  casts  the  burden  of  proof  upon  the  party  claiming  under 
the  transfer,  to  show  adequacy  of  consideration  and  good  faith 
in  the  transaction.^  Another  badge  of  fraud  is  inadequacij  in  the 
purchase  price  in  the  case  of  a  sale,  or  a  deficiency  in  the  sum 
professedly  secured  in  the  case  of  a  mortgage.  Thus,  the  cir- 
cumstance that  the  actual  amount  paid  under  a  mortgage  and 
secured  by  it  is  far  less  than  the  sum  mentioned  as  the  consid- 
eration in  the  mortgage  deed,  is  presumptive  evidence  of  fraud. 
But  it  is  presumptive  evidence  only;  it  may  be  rebutted,  and 
whether  it  is  rebutted  in  a  given  case,  is  a  question  for  the  jury. ^ 
If  this  were  not  the  correct  rule,  as  was  well  said  by  Walker,  J., 
•*  the  slightest  mistake,  however  honest  the  purposes  of  the  par- 

I  Chase  v.  Balston,  80  Fa.  St.  539.  <  Parker  v.  Barker,  2  Mete.  (Mass.) 

*  Ferguson  o.  Gilbert,   16  Oh.  St.  423.    See  Stem  Auction  Co.  v.  Mason, 

88,  96.    See  also  Langley  v.  Berry,  14  16  Mo.  App.473;  Robinson  v.  Robards, 

N.  H.  82;  Kimball  v,  Fenner,  12  N.  H.  15  Mo.  459;  Curd  v.  Lackland,  49  Mo. 

248;  Clapp  V.  Tirrell,  20  Pick.  (Mass.)  454;    Ames  v.  Gllmore,  59  Mo.  549; 

247.  Ross  V.  Crutsinger,  7  Mo.  249. 
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ties,  if  made  in  favor  of  the  mortgagee,  would  be  attended  with 
all  the  consequences  of  the  grossest  fraud,  deliberately  perpe- 
trated, with  the  design  to  hinder  and  delay  creditors."  Whereas, 
it  is  a  rule  of  almost  uniform  application,  that,  in  order  to  con- 
stitute a  fraud  such  as  the  law  recognizes,  the  act  producing  the 
wrong  must  have  been  intentionally  done.^  Another  badge  of 
fraud  consists  in  the  transfer^  by  a  debtor  in  failing  circumstances, 
of  all  or  most  of  his  property,  to  his  near  relatives.  But  such  a 
transfer  cannot  be  pronounced  fraudulent  as  matter  of  law; 
whether  it  is  so  or  not,  is  a  question  of  fact  for  a  jury.^ 

§2017.  Instructing  as  to  Badges  of  Fraud. — The  court  may 
properly,  in  such  a  case,  decline  to  instruct  the  jury  that  particular 
facts  are  badges  of  fraud,  without  reference  to  their  being  subject  to 
ex))lanation,  if  there  are  circumstances  tending  in  some  degree  to  ex- 
plain them.  Such  a  charge  might,  it  has  been  justly  held,  mislead  the 
jury.^  -  So,  it  was  held  error  to  tell  the  jury  that  possession  by  the 
vendor  after  the  sale  raised  a  presumption  of  fraud,  without  explaining 
to  them  in  the  same  connection  that  the  presumption  might  be  rebutted.4 
In  such  a  case  the  court  does  not  adequately  expound  the  law  to  the  jury, 
by  merely  telling  them  that  it  is  lawful  for  a  debtor  to  prefer  a  particu- 
lar creditor ;  that,  for  the  purpose  of  paying  or  securing  such  creditor, 
the  debtor  may  turn  over  to  him  all  of  his  property  at  a  fair  valuation, 
»nd  that  this  is  not  a  fraud  upon  other  creditors,  although  the  known 
effect  of  it  may  be  to  hinder  and  delay  other  creditors  in  the  collection 
of  their  just  debts.  In  a  case  in  Missouri  these  propositions  were  con- 
ceded to  be  the  undoubted  law,  but  the  court  said:  '* There  are  some 
antithetical  propositions  which  ought  always  to  be  stated  to  the  jury  in 
such  a  case.  One  of  these,  stating  it  with  reference  to  the  defendaote' 
hypothesis  in  this  case,  is  that,  if  the  indebtedness  is  in  part  fictitious, 
whereby  a  larger  amount  of  property  is  conveyed  than  is  reasonably 

necessary  to  pay  or  secure  what  is  in  fact  due,  the  whole  conveyance 

» 

1  Wooley  «.  Fry,  30  HI.   15S,  160,  and  whetiier  fraudulent  ornot  Is  to  be 

162.  determined  by  the  jury.    Forsyth  o. 

>  Thus,  it  has  been  held  that  the  Matthews,  14  Pa.  St.  100;  poit,  §2018; 

transfer  by  a  son  in  falling  circum-  State  ex  rel.  9.  True,  20  Mo.  App.  176, 

stances,  of  his  personal  property   to  181. 

his  father,  may  excite   suspicion  of  '  Howerton  v.  Holt,  23  Tex.  62,  61 

rand,  but  is  not  fraudulent  per  se;  ^  Earle  v,  Thomas,  U  Tex.  588. 
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is  void  as  to  other  creditors.^  Another  is  that,  although  the  amount  of 
property  conveyed  may  not  exceed  in  value  the  debt  which  is  owing  by 
the  failing  debtor  to  the  particular  creditor,  yet  if  it  is  not  the  intention 
of  the  parties  to  the  conveyance  to  pay  or  secure  the  debt  at  all  —  if 
they  merely  intend  to  get  his  property  beyond  the  reach  of  his  other 
creditors  and  have  it  held  for  his  use  (a  suspicion  of  which  often  arises 
where  such  a  convej'ance  is  made  to  a  near  relative),  — then  the  con- 
veyance is  void  as  to  other  creditors.^  These  propositions  direct  the 
minds  of  the  jury  to  something  definite,  and  explain  to  them  under 
what  circumstances  a  conveyance  is  to  be  deemed  fraudulent  in  such  a 
case  as  the  one  under  discussion.  But  it  is  manifest  that,  after  already 
instructing  the  jury,  as  the  court  properly  instructed  them,  in  all  of 
the  plaintiff 's  instructions  given  except  the  first,  the  giving  of  an  in- 
struction which  should  merely  have  the  effect  of  telling  them  that,  if 
they  should  find  from  the  evidence  that  the  conveyance  was  made  by 
the  parties  to  it  for  the  purpose  of  hindering,  delaying,  or  defrauding 
other  creditors  of  the  failing  debtor,  they  should  find  for  the  defendant, 
would  contradict  the  instructions  already  given,  would  tend  to  confuse 
and  mislead  them,  and  would  hence  «be  erroneous.^  It  would  be,  of 
course,  cobtradictory  to  tell  tlie  jury  that  they  might  find  a  conveyance 
good,  the  known  and  only  eff^t  of  which  is  to  hinder  and  delay  other 
creditors,  and  yet  they  might  find  it  bad  because  it  was  intended  to 
hinder  and  delay  other  creditors."  ^ 

i  2018.  How  JcBT  IxsTBUCTED  AS  TO  Fraudulknt  Intent.  —  In  a  case 
in  Pennsylvaoia  it  was  held  that  the  jury  were  properly  instructed,  where 
the  judge  said  to  them :  '^  If  there  was  such  a  transfer,  and  the  said  assign- 
ment was  made  for  the  purpose  of  defrauding  the  creditors  of  the  assignor, 
mid  the  assignee  participftted  in  such  fraudulent  purpose,  then  the  plaintiff 
cannot  recover.  You  are  the  judges,  under  the  evidence,  whether  such 
fraudulent  purpose  existed.  An  assignment  of  all  a  man's  property, 
when  he  is  largely  in  debt,  naturally  excites  suspicion  of  fraud,  and  is 
therefore  evidence  of  fraud.     If  there  be  a  judgment  just  ripening  for 

1  To  this  point  the  court  cited  Mc-  >  Citing  Graff  v.  Stern,  12  Mo.  App. 

KictioLs  V.   Rubelman,     13  Mo.  App.  115,119;   State  v.  Laurie,  1  Mo.  App. 

^15»  and  St.  Louis  Coffin  Co.  v.  Bu-  S71. 

belman,  15  Mo  App.  280.  «  State  v.  Excelsior  Distilling  Co., 

'To   this    proposition  the    court  20Mo.  App.  21,  27,  28;   reaffirmed  in 

-cited  KaylLendali  v.  McDonald,  15  Mo.  Estes  v.  Fry,  22  Mo.  App.  80,  89. 
416. 
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execution  at  the  time  of  the  .assignment,  this  increases  the  suspicion^ 
and  adds  weight  to  the  evidence.  That  the  transaction  is  between  & 
father  and  son  makes  the  transaction  still  more  suspicious,  because  the 
father  is  supposed  to  be  better  acquainted  than  other  people  with  the^ 
embarrassed  circumstances  of  his  son.  Yet  you  may  think  it  not  un- 
reasonable that  a  father  should  buy  out  a  son  who  is  succeeding  badly 
in  the  business  in  which  he  was  engaged,  and  apply  the  consideration  of 

such  purchase  to  pay  the  debt  of  said  son.*'  ^ In  another  such 

case  it  has  been  held  proper  to  instruct  the  jury  that,  **  if  they  believe- 
from  the  evidence,  that  the  sale  was  made  by  C. ,  or  by  his  wife  with 
his  assent,  for  the  purpose  of  hindering,  delaying  or  defrauding  his 
creditors,  and  that  the  plaintiff  paid  no  money,  but  gave  his- 
notes,  ♦  ♦  ♦  none  of  which  were  negotiated,  then  D.  wa,s  not  such 
a  purchaser  under  all  the  circumstances,  as  the  law   would    protect 

against  C.'s  execution  creditors."^ -Where  a  sheriff  was  sued 

for  taking  goods  under  an  attachment,  which  goods  had  previously 
been  assigned  under  circumstances  which  were  alleged  to  be  fraudu- 
lent, and  which  the  evidence  tended  to  show  were  fraudulent,  it  was 
held  proper  for  the  court  to  charge  the  jury  that  ^'  if  they  believed  from 
the  evidence,  that  the  sale  was  made  for  the  purpose  of  hindering,  de- 
laying or  defrauding  creditors,  it  was  invalid  as  against  the  defendant ; 
and  that,  whctlier  the  sale  was  or  was  not  fraudulent,  was  a  question  of 
fact,  to  be  determined  by  the  jury  under  all  the  circumstances  of  the 
case ;  that  if  the  sale  were  secret,  and  no  means  taken  to  apprise  the 
public  of  the  sale,  these  were  facts  which  threw  suspicion  upon  the 
transaction,  but  did  not  make  the  «ale  fraudulent  in  law  as  against  the^ 
defendant."  •* 

§  2019.  Another  Precedent. —  ^^  Fraud  is  never  presumed,  but  must 
be  proved  by  the  party  asserting  it.  It  is  very  seldom  that  fraud  can 
be  established  by  direct  evidence,  and  it  is  usually  shown,  if  at  all,  by 
circumstantial  evidence.  There  are  certain  facts  or  things  which  the 
law  denominates  badges  of  fraud ;  for  instance,  if  a  party  in  failing 
circumstances  or  largely  indebted  should  make  a  sale  of  his  goods  to  a 
near  relative ;  or,  if  he  should  sell  for  a  price  greatly  inadequate  in 
value ;  or,  if  a  sale  should  be  made  on  an  unusually  long  credit  or  to 
an  irresponsible  person  without  being  secured ;  or,  if  made  in  unusual 

1  Forsyth  v,  Matthews,  U  Pa.  St.  »  Warner  ©.  Norton,  20  How.  (U.  S.> 

100,  102.  448,  461. 

>  Deakers  v.  Temple,  41  Pa.  St.  234. 
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haste  aod  Dot  made  in  the  manner  in  which  men  of  ordinary  cnre  and 
prudence  usually  transact  their  own  affairs  —  these  and  similar  acts 
are  badges  of  fraud.  They  are  not  fraud,  but  may  be  considered, 
when  they  exist,  by  the  Jury,  as  facts  and  circumstances  which  may  tend 
to  show  fraud.  A  person  greatly  indebted  and  in  falling  circumstances 
may  sell  and  give  a  good  title  to  his  property.  It  would  be  a  great 
misfortune  if  such  persons  could  not,  as  that  is  often  the  only  means 
they  have  of  paying  honest  debts.  The  law  forbids  such  sales  only  as 
are  made  for  the  purpose  of  and  with  the  intent  of  either  hindering, 
delaying  or  defrauding  creditors.**  ^ 


1  Approved  In  Moon  v.  Heifer,  25 
Kan.  140, 141.  In  Arthur  v.  Wallace, 
6  Kan.  270,  there  Is  an  Instruction  on 
the  theory  that  the  conveyance, 
though  voluntary,  passed  no  property 
ubjcct  to  execution,  and  was  there- 
fore valid.  In  Wright  v.  Grover,  27  111. 
428,  there  are  Instructions  on  the 
theory  that  the  vendee  must  have  had 
knowledge  of  the  fraudulent  purpose. 
In  Oliver  v.  Town,  28  Wis.  329,  there 
is  a  scries  of  Instructions  applicable  to 
the  case  where  the  mortgagee  of  a 
stock  of  merchandise  remains  m  pos- 
session, selling  the  same  In  the  usual 
course  of  trade.  In  Elcks  v.  Copeland , 
68  Tex.  684y  there  Is  a  series  of  In- 


structions applicable  to  the  question 
under  what  circumstances  an  assign- 
ment, ostensibly  for  creditors,  Is  void 
uuder^the  Texas  statute.  In  Estcs  v. 
Fry,  22  Mo.  App.  80,  88,  It  was  held 
error  to  Instruct  the  jury  that  If  the 
defendant  made  the  sale  of  chattels  In 
question  '^for  an  honest  or  legitimate 
purpose,  and  not  for  the  purpose  of 
hindering,  delaying  or  defrauding  his 
creditors,  then  the  verdict  of  the  jury, 
as  to  the  Issues  submitted,  must  be 
for  the  defendant,  so  far  as  the  sale 
of  the  property  is  concerned;*'  since 
this  submitted  a  question  of  law  to 
them. 
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Article  I. — ^What  Questions  for  the  Court  and  What  for  the  Jdrt. 

Section 

2025.  Question  of  Libel  or  no  Libel :  Inflaence  of  Foz^s  Libel  Act. 

2026.  Fox*8  Libel  Act  not  in  Force  in  Maryland. 

2027.  Statutory  Rule  in  Georgia :  Jury  to  determine  Meaning  of  the  WordB. 

2028.  Sense  in  which  Juries  are  Judges  of  the  Law,  etc. 

2029.  Words  Actionable  per  se,  or  as  Matter  of  Law. 

2080.  If  Words  Ambiguous,  ttieir  Sense  a  Question  for  the  Jury. 

2031.  Innuendo  presents  Question  of  Fact  for  a  Jury. 

2032.  Question  not  one  of  Intent  but  of  Tendency. 

2033.  Illustrations :  Questions  for  Jury. 

2034.  Meaning  of  the  Words  on  Demurrer. 

2035.  Doctrine  of  Implied  Malice. 

2036.  Malice  in  Fact. 

2037.  Whether  the  Occasion  was  Privileged. 

2038.  Whether  the  Communication,  although  Privileged,  was  Malldons. 

2039.  View  that  an  Unsuccessful  Attempt  at  a  justification  aggravates  Dftm« 

ages  as  Matter  of  Law. 

2040.  View  that  such  an  Attempt  is  merely  a  Circumstance  which  the  Jary 

may  consider  in  Aggravation  of  Damages. 

2041.  Doctrine  that  Attempted  Justification  In  Good  Faith  mitigates  Dam- 

ages. 

2042.  Contrary  View  that  Evidence  in  Justification  cannot  be  received  in 

Mitigation. 

2043.  Knowledge  of  the  Defendant  in  Publishing. 

§  2025.  Question  of  Libel  or  no  Liibel:  Inflaence  of  Fox's 
liibel  Act.  —  In  England,  by  the  statute  known  as  Fox's  Libel 
Act,*  it  was  provided  that,  on  the  trial  of  an  indictment  or  in- 

1  Stat.  32  Geo.  III.  c.  eOyAnno  1792. 
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foi^matioa  for  a  libel,  the  jury  may  give  a  general  verdict,  and 
shall  not  be  required  or  directed  by  the  court  to  find  the  defend- 
ant guilty  merely  on  proof  of  publication,  and  **  of  the  sense 
ascribed  to  the  same  in  such  indictment  or  information;  '*  that 
the  presiding  judge  may  give  directions  to  the  jury,  as  in  other 
criminal  cases,  and  the  jury  may,  in  their  discretion,  find  a 
special  verdict;  and  the  defendant,  if  found  guilty,  may  move 
in  arrest  of  judgment.  The  well  known  purpose  of  this  act  was 
to  protect  defendants  in  criminal  prosecutions  for  libels  from 
the  power  of  the  judges.  That  it  has  had  some  influence  upon 
the  law  in  civil  cases  is  shown  by  several  English  decisions.  In 
one  such  case  it  was  said  by  Chief  Baron  Kelly  that,  **  it  is  only 
when  the  judge  is  satisfied  that  the  publication  cannot  bo  a  libel, 
and  that,  if  it  is  found  by  the  jury  to  be  such,  their  verdict  will 
be  set  aside,  that  he  is  justified  in  withdrawing  the  question  from 
their  cognizance**'  ^  In  the  same  case  Baron  Channel  seems  to 
have  been  of  opinion  that,  in  every  civil  case,  the  question  of 
libel  or  no  libel  ought  to  be  submitted  to  the  jury.  But  that 
this  is  not  the  law  of  England,  is  shown  by  a  number  of  modern 
decisions.*  Yet,  as  stated  by  Baron  Parke,  it  has  been  the*  con- 
stant practice  in  recent  times  for  the  judge  to  define  what  is  a 
libel,  and  then  leave  it  to  the  jury  to  find,  first,  whether  the 
writing  complained  of  was  published  by  the  defendant;  and, 
secondly,  whether  it  fell  within  the  definition  of  the  offense.'*  ^ 
In  another  case  Lord  Abinger  left  it  to  the  jury  to  find  whether 
the  publication  was  a  libel;  and,  on  motion  for  a  new  trial.  Lord 
Denman  said  that  he  had  always  followed  the  practice  adopted  by 


1  Cox  V.  Lee,  L.  R.  4  Exch.  284, 
288. 

*  Mulligan  v.  Cole,  L.  R.  10  Q.  B. 
649;  Hart  r.  Wall,  2  C.  P.  Dlv.  146; 
Hunt  V.  Qoodlake,  43  L.  J.  C.  P.  54; 
Capital  &c.  Bank  v.  Henty,  5  C.  P. 
Div.  514;  8.  c.  7  App.  Cas.  741. 

*  Parmiter  v.  Couplaud,  6  Mees.  & 
W.  105.  In  this  case  Coleridge,  J., 
instructed  the  jury  that  there  was  a 
difference  with  reference  to  censures 
on  public  and  private  persons;  and, 


having  told  them  what,  in  point  of 
law,  constituted  a  libel,  left  it  to  them 
to  say  whether  the  publications  '  in 
question  were  calculated  to  be  injuri- 
ous to  the  character  of  the  plaintiff. 
The  jury  having  found  a  verdict  for 
defendants,  a  new  trial  was  granted 
in  the  Court  of  Exchequer  Chamber, 
not  on  the  ground  of  misdirection,  for 
it  was  held  that  the  jury  were  properly 
directed,  but  on  the  ground  that  the 
verdict  was  wrong. 


1454  PROVINCE  OF  couKT  AND  JURY.     [2  Thomp.  Tr., 

Lord  Abinger,  leaving  the  jury  to  find,  under  all  the  circum- 
stances, whether  the  publication  amounted  to  a  libel. ^ 


§  2026.  Fox's  Libel  Act  not  in  Force  in  Maryland.  — ^Although 
Fox's  Libel  Act  has  been  reenacted,  in  form  or  in  substance,  in  many 
of  the  American  States,  either  in  their  constitutions  o^  statutes,  it  is 
said  that  it  is  not  in  force  in  Maryland.  ''  Here,*'  said  Robinson,  J., 
^'  the  court  has  always  decided  whether  the  publication  is  in  law  a  libel, 
leaving  to  the  jury  to  find  tlie  fact  of  publication,  and  such  other  facts 
as  may  be  pertinent  to  the  issue ;  and  we  see  no  good  reason  for  chang- 
ing the  practice.  In  actions  of  slander,  the  question  whether  the 
words  spoken  are  in  themselves  actionable  is  a  question  of  law  for  the 
court;  and,  for  the  same  reason,  when  the  slanderous  words  are  pub- 
lished, if  the  publication  be  free  from  ambiguity,  the  question  whether 
they  are  libelous  is  a  question  of  law  for  the  court.  "^ 

§  2027.  Statutory  Rule  in  Georgia:  Jury  to  Determine  Mean- 
ino  op  the  Words.  —  Under  the  Georgia  code  the  rule  seems  to  be 
narrowed  down  to  this:  '*  That  the  court  can  only  say  that  the  words 
which  were'  published  were  libelous  where  they  imputed  a  distinct 
charge  of  crime  to  the  plaintiff."  *'In  mattera  of  slander  and  libel 
especially,"  says  Jackson,  C.  J.,  '^  while  the  court  must  pass  upon  the 
libelous  nature  of  the  words  spoken  or  written,  on  demurrer  to  the  de- 
claration, or  the  necessity  of  evidence  to  show  actual  damage,  —  it  is 
for  the  jury  to  determine  what  proof  is  sufficient  to  establish  the  libel- 
ous effect  of  the  words  spoken  or  written,  except,  if  at  all,  where 
crime  is  distinctly  charged.  "^  In  an  earlier  case  it  was  said  by  Warner, 
Ji :  '*  Whether  the  language  of  the  publication  did  or  did  not  charge 
the  plaintiffs  with  having  embezzled  the  defendant's  money,  or  whether 
it  charged  them  with  having  fraudulently  appropriated  the  defendant's 
money,  were  questions  of  fact  for  the  jury  to  determine  from  the  plain 
unambiguous  language  of  the  publication  itself,  without  any  inti- 
mation or  expression  of  opinion  by  the  court  as  to  what  offense  that 
publication  charged  against  the  plaintiffs,  or  whether  it  charged  any 
offense  against  them."  ^ 

*  Baylis  r.  Lawrence,  11  Ad.  &  El.  »  Beazley  v,  Reld,  68  Ga,  380,  383. 

920.  *  Park  v.  Piedmont  &c.  Ins.  Co.,  51 

»  Negley  v.  Farrow,  60  Md.   158,  Ga.  610,  614. 
180;  8.  c.  45  Am.  Hep.  715. 
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§  2028.  Sense  in  which  Jaries  are  Jadgres  of  the  Liaw^ 
^tc. — The  Missouri  statute  provides  that  '*in  all  prosecution^ 
for  libel  or  verbal  slander,  the  truth  thereof  may  be  given  in 
evidence  to  the  jury,  and  shall  constitute .  a  complete  defense ; 
and  the  jury,  under  the  direction  of  the  court,  shall  determine 
the  law  and  the  fact."  ^  The  meaning  of  this  is  held  to  be  that 
the  jury  shall  receive  from  the  court  the  law  applicable  to  the 
testimony,  and  find  the  issues  of  fact  thereunder,  as  in  other 
cases.* 

§  2029.  Words  Actionable  Per  Se,  or  as  Matter  of  Law. — 

Oertain  kinds  of  defamation  are  actionable  per  se;  in  other 
words,  certain  imputations  upon  character  are  of  such  a  nature 
that  the  law  presumes  that  damage  has  flowed  from  them  to 
the  person  against  whom  they  were  directed.  For  a  catalogue 
of  these,  the  reader  is  referred  to  the  standard  works  on  slander 
and  libel.  In  those  trades  or  professions  in  which,  ordinarily, 
credit  is  essential  to  their  successful  prosecution,  as,  for  ex- 
ample, that  of  a  merchant,  language  is  actionable  per  se  which' 
imputes  a  want  of  credit  or  responsibility,  or  insolvency,  past, 
present,  or  future.  Such  language  naturally  and  presumptively 
causes  pecuniary  loss  to  the  person  of  whom  it  is  published.'  In 
these  and  other  like  cases,  the  question  of  libel  or  no  libel  is  to 
be  pronounced  by  the  judge  as  a  question  of  law ^  and  is  not  to  be 
submitted  to  the  jury.*  Accordingly,  it  was  error,  in  an  action, 
for  slander,  to  instinict  the  jury  *'  that  if  the  plaintiff  had  proved 
the  speaking  of  any  of  the  slanderous  words  charged  in  the  pe- 
tition, they  should  find  for  him."*  As  the  meaning  of  the  words 
employed  in  writings  is  a  question  for  the  court,  when  they  are 
not  ambiguous  so  as  to  require  explanation  by  extrinsic  evi- 
dence* it  is  error  in  actions  for  damages  for  libel,  where  statutes 
have  not  created  a  different  rule,  to  leave  it  to  the  jury  to  say 
whether  the  defendant  intended  by  the  publication  of  the  words, 

1  Bev.  Stat.  Mo.  1879,  §  1664.  102;  Green  ».  Telfair,  20  Barb.  (N.  Y.) 

*  State  V.  Hosmer,  85  Mo.  558.  11 . 

*  Newell  V.  How,  31  Minn.  235.  *  Green  v.  Telfair,  supra. 

*  Estahanv.  Card,  15  B.  Mou.  (Kj.)  ^  Ante,  §  1065. 
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to  injure  the  plaintiff,  —  the  rule  being  that  the  law  imputes  to 
tbe  plaintiff  in  such  a  case  the  natural  and  probable  consequences 
of  his  own  act.^ 

§  2030.  If  Words  Ambifiraoas,  their  Sense  a  Qaestion  for 
the  Jury.  —  As  already  seen,^  where  the  meaning  of  words 
in  writings  present  what  is  termed  a  patent  ambiguity  w^hich  re- 
quires explanation  by  means  of  extrinsic  evidence,  the  employ- 
ment of  such  evidence  to  aid  in  the  interpretation  of  the  writing, 
as  a  general  rule,  carries  the  whole  question  of  its  meaniug  ta 
the  jury.  This  rule  is  applicable  in  actions  for  libel  and  slander. 
Where  the  language  imputed  to  the  defendant  is  not  actionable 
per  se,  but  may  be  shown  by  extrinsic  evidence  to  have  had  an 
actionable  meaning,  the  declaration  or  complaint  must  allege 
such  extrinsic  matter  as,  when  coupled  with  the  language  pub- 
lished, affects  its  meaning  and  shows  that  it  conveyed  the  ac- 
tionable import  which  the  plaintiff  ascribes  to  it.*  In  all  such 
cases  it  is  supposed,  on  principle,  that  the  question  of  libel  or  no 
libel  will  be  a  qiienHon  of  fact  for  the  jury  ;  since  it  will  be  for 
them  to  decide  whether  the  circumstances  alleged  were  proved. 
So,  in  an  action  for  slander,  if  the  application  or  meaning  of  the 
words  is  ambiguous,  or  if  the  sense  in  which  they  were  used  is 
uncertain,  but  they  are  nevertheless  capable  of  the  defamatory 
meaning  charged,  —  it  is  for  the  jury  to  determine,  from  all  the 
circumstances,  whether  they  were  applied  to  the  plaintiff,  and 
whether  they  were  used  in  the  defamatory  sense  alleged.*  The 
general  rule,  therefore,  is  that  where  the  words  are  of  doubtful 
import^  or  reasonably  susceptible  of  two  meanings^  the  one  harm- 
less and  the  other  defamatory,  it  will  be  for  the  jury  to  say  in 
what  sense  they  were  used  and  understood.*    The  court  can- 

1  Hairev.WilsoD,9Bam.&Cre8.634.  Bam.  &  Ores.  472;  Simmons  «.  Morse,. 

8  Ante,  §  1076.  6  Jones  L.   (N.  C)  6;  Lewis  v.  Chap- 

^  NeweU  t?.  How,  31  Minn.  235.  man,   16    N.    Y.    369,   371.    Compare 

^  Blakeman  v.  Blaiceman,  31  Minn.  Woolnoth  v.  Meadows,  5  East,  463; 

896.  Twombly  o.  Monroe,  136  Mass.  464^ 

*  Lucas    r.    Nichols,    7    Jones    L.  468 ;  Simmons  u.  Mitchell,  6  App.  Cas. 

(N.  C.)  32;  McBrayer  r.  Hill,  4  Ired.  15G;    Pratt  v.  Pioneer  Press  Co.,  SO 

L.  (N.  C.)  13C;  Fisher  r.  Clement,  10  Minn.  41. 
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not,  in  such  a  case,  assume  the  interpretation  of  the  language 
and  non-suit  the  plaintiff.*  It  is  equally  clear  that  if,  upon  an 
examination  of  the  whole  writing  and  comparison  of  its  different 
parts,  it  appears  to  admit  of  no  just  construction  except  one 
which  is  injurious  to  the  plaintiff,  its  meaning  is  to  be  determined 
by  the  court.^  **  It  is  only  when  the  court  can  say  that  the  pub- 
Ucation  is  not  reasonably  capable  of  any  defamatory  meaning, 
and  cannot  reasonably  be  understood  in  any  defamatory  sense, 
that  the  court  can  rule,  as  matter  of  law,  that  the  publication  .is 
not  libelous,  and  withdraw  the  case  from  the  jury,  or  order  a 
verdict  for  the  defendant.^ 

§  2031.  Innaendo  Presents  Questiop  of  Fact  for  a  Jury. — 

The  office  of  an  innuendo  *  in  a  declaration  or  complaint  for 
slander  or  libel  is  to  explain  the  meaning  of  doubtful  words  or 
phrases  or  to  annex  to  them  their  propfer  meaning.  It  follows 
from  the  foregoing  that,  whether  the  meaning  was  such  as 
charged  in  the  innuendo ^  is  a  fact  for  the  jury,^  as  where  the 
words  imputed  to  the  defendant  charged  that  the  plaintiff,  a 
married  woman,  kept  a  man  other  than  her  husband,  and  the 
innueiido  alleged  that  this  was  intended  to  impute  to  the  plaint- 
iff the  crime  of  adultery .• 

§  2032.  Qaestion  not  one  of  Intent  bat  of  Tendency.  — ^The 
rule  being  that  a  person  who  publishes  matter  injurious  to  the 
character  of  another  must  be  considered,  in  point  of  law,  to  have 
intended  the  consequences  resulting  from  that  act,  it  has  been 
held,  in  an  action  for  libel,  that  where  the  language  is  ambiguous 
and  it  is  doubtful  whether  it  imputes  any  injurious  matter  to  the 
plaintiff,  the  proper  question  for  the  jury  is,  not  whether  the 
intention  of  the  publisher  be  to  injure  the  plaintiff,  but  whether 
^the  tendency  of  the  matter  published  was  in  fact  injurious  to  him/ 

^  Simmons  o.  Morse,  supra,  '  Ihid, 

*  Lewis  V,  Chapman,  IG  N.  Y.  3G9.          '  Fisher  v,    Clement,    10  Bam.  & 

*  Twombly  r-  Monroe,  136  Mass.  Cres.     472.  Compare     Bromage   v. 
464, 469.  Prosser,   4  Barn.  &  Cres.   247.      In 

••  InmiOj  to  nod;  to  wink.  Studdard  v.  Linville,  3  Hawlss  (N.  C), 

*  Ueinicke  v.  Griffith)  29  Kan.  51G.        474,  the  court  charged  the  jury  that 

92 
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§  2033.  Illustrations  :  Question  for  Jury.  —  An  article  published 
m  a  newspaper  was  headed,  ^'The  Locust  Street  Brutality  Explained, '* 
and  signed,  ^'  The  Landlord."  It  stated  that  *'  the  woman  "  came  to 
the  house  of  the  signer  of  the  article  on  a  certain  day,  engaged  rooms 
at  a  price  named,  and  left  at  a  certain  time,  having  paid  a  certain  sum ; 
that,  about  three  months  previously  she  decided  not  to  come  down 
stairs  at  all,  and  was  consequently  a  great  deal  of  trouble ;  that  he  told 
her  if  she  would  leave  at  a  time  named  and  give  him  a  certain  sum,  be 
would  give  her  a  receipt  in  full,  which  she  refused  to  do ;  and  that  she 
kept  her  door  locked,  and  would  not  give  any  satisfaction.  The  article 
then  concluded  as  follows:  ''She  is  not  a  stranger  here, — she  never 
made  friends.  Can  find  out  all  about  her  by  taking  a  little  trouble.'' 
It  was  held,  in  an  action  by  the  woman  referred  to  against  the  signer  of 
the  article  for  a  libel  that  it  was  error  to  rule,  as  a  matter  of  law,  that 
the  publication  was  not  libelous  and  actionable ;  the  question  should 
have  been,  submitted  to  the  jury.^ ...  -  So,  where  it  appeared  that  the 
plaintiff  had  purchased  from  a  furniture  company  a  table  and  had 
afterwards  returned  it  as  unsuitable,  and  that  the  defenciant  then  ex- 
posed it  in  front  of  the  shop  with  this  placard  upon  it:  '' Taken  back 
from  Dr.  Woodling,  who  would  not  pay  for  it ;  to  be  sold  at  a  bar- 
gain ;**  and  that  the  plaintiff  removed  the  same,  whereupon  he  was  told 
by  one  of  the  defendants  that  he  (the  defendant)  ''  could  put  on  a  bet- 
ter one  than  that,"  and,  within  a  half  hour  afterwards,  a  second  plac- 
ard was  placed  upon  the  table,  reading:  ''  This  was  taken  back  from 
Dr.  Woodling,  as  he  would  not  pay  for  it;  for  sale  at  a  bargain,"  — 
and  also  about  two  feet  distant  the  following:  ^'  Moral,  beware  of  dead 
beats;"— it  was  held  that  it  was  for  a  jury  to  say  whether  this  was 
libelous,  and  that  the  court  erred  in  withdrawing  the  case  from  them. 
In  the  opinion  of  the  court  by  GilfiUan,  C.  J.,  it  was  said:  ** These 
two,  read  together,  as  they  were  undoubtedly  intended  to  be,  constitute 
a  gross  libel.  They  are  clearly  defamatory  on  their  face.  •  •  ♦ 
What  meaning,  whether  injurious  or  not  to  the  plaintiff,  they  would  con- 
vey to  ordinary  men,  who  read  them  without  a  knowledge  of  the  transac- 
tion to  which  they  referred,  was  for  the  jury  to  determine,  in  view  of  the 
circumstances  under  which  they  were  exposed  to  the  public  perusal ;  and 
whether  they  were  libelous  or  not  ought  to  have  been  left  to  the  jury  to  say  .^ 

they  were  the  exclusive  judges  of  the  ^  Twombly  v.  Monroe,  136  Mass. 

intention  of  the  defendant  in  spealcing  4C4. 

the  words  in  the  present  ease,  and  the  *  Woodling  v.    Knickerbocker,  81 

judgment  was  affirmed.  Minn.  268,  270. 
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§  2034.  Meaning^  of  the  Words  On  Demarrer.  —  If  the  dec- 
laration or  complaint  contains  no  colloquium y  and  is  demurred 
to,  the  court  must,  of  course,  determine  whether  it  sets  out  a 
good  cause  of  action.^ 

§  2035.  Doctrine  of  Implied  Malice  in  such  Actions.  — The 

circumstances  under  which  malice  is  implied  in  law  from  a  given 
state  of  facts,  and  is  therefore  not  a  question  for  a  jury,  opens 
up  a  wide  field  of  inquiry.  The  question  most  frequently,  per- 
haps, arises  in  actions  for  slander  and  libel.  It  may  be  said,  as 
a  general  rule,  that,  where  a  person  utters,  on  an  occasion  not 
privileged  J  whether  by  verbal  speech  or  by  writing  or  printing, 
a  false  charge  concerning  another  or  the  property  of  another, 
which  actually  results  in  damage  to  that  other,  the  law  will 
imply  malice  in  the  utterei*.'  Thus,  it  was  said  by  Baron  Parke: 
*^  In  general,  an  action  lies  for  the  malicious  publication  of 
statements  which  are  false  in  fact,  and  injurious  to  the  character 
of  another  (within  the  well  known  limits  as  to  verbal  slander), 
and  the  law  considers  such  publications  as  malicious,  unless  it  is 
fairly  made,  by  a  person  in  the  discharge  of  some  public  or 
private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his 
own  affairs,  in  matters  where  his  interest  is  concerned.  In  all 
such  cases,  the  occasion  prevents  the  inference  of.  malice,  which 
the  law  draws  from  unauthorized  communications,  and  affords  a 
qualified  defense,  depending  upon  the  absence  of  actual  malice. 
If  fairly  warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected,  for  the  com- 
mon convenience  and  welfare  of  society,  and  the  law  has  not 
restricted  the  right  to  make  them  within  any  narrow  limits."* 


^  Goodrich  v.  Davis,  11  Met. 
(Mass.)  473;  Chenery  v.  Goodrich,  98 
Mass.  224;  Homer  v.  Engelhardt,  117 
Mass.  539.  Compare  Shattuck  v. 
Allen,  4  Gray  (Mass.),  540.  For  the 
law  in  criminal  prosecutions  for  libel 
see  Com.  v,  Anthes,  5  Gray  (Mass.), 
185,  212,  et  8eq,f  and  the  cases  cited  in 
the  dissenting  opinion  of  Thomas,  J. 


•  Swan  V.  Tappan,  5  Cush.  (Mass.) 
104.  See  as  supporting  the  doctrine 
of  tlie  text  in  a  general  way,  Adcock 
V,  Marsh,  8  Ired.  L.  (N.  C.)  860. 

«  Toogoodt?.  Spyring,  4  Tyrwh.  682, 
595.  Quoted  with  approval  in  Swan 
V.  Tappan,  5  Cush.  (Mass.)  104,  110. 
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Continuing  the  same  line  of  reasoning,  it  was  said  by  Mr.  Justice 
Fletcher:  **"If  the  plaintiff  can  show  that  the  publication  was 
false  in  any  material  respect,  and  can  also  show  special  damage, 
done  to  himself  by  mean&of  it,  that  will  make  a  prima  facie 
case  for  the  plaintiff,  and,  as  standing  thus,  malice  would  be 
presumed.  But  if  the  defendant  can  show  that  the  publication 
was  honestly  made  by  him,  believing  it  to  be  true,  arid  that  there 
was  a  reasonable  occasion  or  exigency  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interest  was  concerned,  which  fairly 
warranted  the  publication,  such  proof  would  rebut  the  presump- 
tion of  malice,  and  bring  the  publication  within  the  class  of 
privileged  publications,  and  form  a  good  defense  to  the  action, 
unless  the  plaintiff  can  show  express  malice,  or  malice  in  fact, 
which  will  of  course  be  a  question  for  the  jury.' '  *  Accordingly, 
in  an  action  for  a  libel  against  the  editors  of  a  newspaper, 
grounded  upon  the  publication  by  them  of  an  article  criticising 
the  conduct  of  the  plaintiff  as  a  public  officer,  it  was  held: 
1.  That  if  the  article  was  per  se  libelous,  and  its  publication 
established,  the  only  question  before  the  jury,  on  the  general 
issue  raised  by  a  plea  of  not  guilty,  was  the  amount  of  damages 
which,  under  all  the  circumstances,  the  plaintiff  was  entitled  to 
recover.  2.  That,  in  estimating  the  damages,  the  jury  were  to 
consider  whether  the  article  was  published  maliciously  and  wan* 
tonly,  for  the  purpose  of  injuring  the  character  and  reputation 
of  the  plaintiff;  or,  by  the  defendants  as  editors  of  a  newspaper, 
honestly  commenting  upon  the  official  acts  and  conduct  of  the 
plaintiff,  and  in  the  belief  of  the  truth  of  their  comments.* 
This  holding  necessarily  assumes  that  the  occasion  of  the  pub- 
lication was  not  privileged;  the  rule  being  that,  in  an  ordinary 
action  for  defamation  (i.^*.,  not  a  case  of  privileged  communica- 
tion), it  is  error  to  submit  to  the  jury  the  question  of  malice,  for 
that  the  law  implies,  though  it  has  been  held  that  evidence  of 
malice  may  be  given  to  increase  the  damages.^ 

^  Swan  V,  Tappan,  5  Cash.  (Mass.)  Jour.  598,  606.    The  court  cite  Brom- 

104,  111.  age  V,  Pi*08ser,  4  Barn.  &  C.  247;  «.c. 

*  NcgleytJ.Farrow,  60Md.  159, 178;  10  E.  C.  L.  321;  Clark  v,  Molyneux, 

8.  c.  45  Am.  Kep.  715.       '  26  Week.  Hep.  104;  Hamilton  v.  £no, 

>  Chaffin  V.   Lynch,    11   Va.   Law  81  N.  Y.  116 
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§  2036.  Malice  in  Fact.  —  The  jury  may  then  consider  the 
^motive  with  which  the  words  written  or  spoken  were  uttered, 
because  the  publication  of  defamatory  matter  without  express 
malice  is  not  to  be  punished  with  the  same  damages  as  if  it  were 
wantonly  and  maliciously  done.^ 

§  2037.  Whether  the  Occasion  was  PriTileged.  —  The  ques- 
tion whether  the  words  were  written  or  spoken  upon  an  occasion 
which  was  privileged,  within  the  meaning  of  the  rule  already 
spoken  of,*  is  a  question  of  fact  for  the  jury,  under  proper  in- 
structions as  to  what  occasions  are  privileged  and  what  not.^ 
Thus,  it  has  been  held,  under  particular  circumstances  developed 
in  an  action  by  one  military  officer  against  another  for  a  libel 
which  was  made  in  reporting  the  condition  of  the  corps  which 
the  plaintiff  had  commanded,  that  the  judge  ought  not  to  have 
told  the  jury,  as  a  nnitter  of  law,  that  the  communication  was 
relevant  to  the  inquiry  which  the  defendant  had  been  commanded 
to  make,  but  that  it  was  properly  left  to  the  jury.*    So,  where 
the  words  imputed  to  the  defendant  were  delivered  by  him  as  a 
witness  in  b,  judicial  proceeding  and  the  judge  instructed  the  jury 
that,  if  they  found  that  the  defendant  believed  that  his  answers 
were  pertinent  and  relevant  to  the  question  at  issue  when  the 
words  were  uttered,  their  verdict  should  be  for  the  defendant, 
and  that  if,  on  the  other  hand,  they  found  that  the  defendant  was 
actuated  by  malice  and  used  the  words  for  the  mere  purpose  of 
defaming  the  plaintiff,  the  law  withdrew  its  protection  from  him, 
it  was  held  that  there  was  no  ground  for  a  new  trial.*    So,  where 
the  words  spoken  were  that  the  plaintiff,  a  banker^  had  failed,  it 
was  held  that  the  judge  ought  to  have  left  it  to  the  jury  to  say 
whether  the  defendant  understood  the  person  to  whom  he  had 

1  Thomas  v.  Danaway,  80  111.  873,  865;   Pearce  ».  Brower,  72    Ga.  248; 

388;  Cummerford  «.  McAvoy,  15  lU.  White  «.  CarroU,  42  N.  Y.  1(>1,  IGG. 

311 ;  Sloan  v.  Petrie,  15  111.  425;  Chal-  But  see  Wenman  v.  Ash,  22  L.  J.  C.  P. 

fln  V,  Lynch,  1 1  Va.  Law  Jour.  698,  G06 ;  190. 

Kegley  o.  Farrow,  60  Md.  159, 178;  a.  c.  ^  Beatson  v.  Skene,  5  Uurl.&N.  838, 

45  Am.  Rep.  715.  855. 

«  Ante,  §  2035.  »  White  v.  CarroU,  42  N.  Y.  161, 166. 

'  Beatson  v.  Skene^  5  Hurl.  &N.  838> 
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spoken  the  works  as  asking  for  information,  and  whether  he  had 
uttered  the  words  merely  by  way  of  honest  advice  to  such  per- 
son to  regulate  his  conduct ;  and  if  they  were  of  that  opinion  to 
say,  secondly,  whether  in  so  doing  the  defendant  was  guilty  of 
any  malice  in  fact.^ 

§  2038.  Whether  the  €ommanication,'altlioagrb  Privilesfedy 
was  Malicioas.  —  But  there  are  cases  where,  although  the  occa- 
sion is  ordinarily  privileged,  yet  if  the  utterance  is  nevertheless 
malicious  in  fact,  the  word  malice  being  here  used  in  the  sense 
of  evil  motive,  —  if  in  other  words,  the  defendant  availed  himself 
of  the  privilege  for  the  mere  purpose  of  aspersing  the  character 
of  the  plaintiff ,  instances  of  which  have  been  already  given,^ 
the  utterer  may  be  liable  in  damages.  In  such  cases  the  question 
whether  the  utterance  was  made,  notwithstanding  the  privilege, 
upon  express  malice,  that  is,  with  the  motive  and  design  of  in- 
juring the  plaintiff,  becomes  a  question  of  fact  for  the  jury.  **  It 
is  their  province  to  say  whether  the  defendant  in  making  the 
communication,  has  acted  bona  fide^  intending  honestly  to  dis- 
charge a  duty,  or  whether  he  has  acted  maliciously,  intending  to 
do  an  injuxy  to  the  plaintiff."  * 

§  2039.  View  that  an  Uusuccessfal  Attempt  at  a  Jastiflca- 
tlon  Aggravates  Damages  as  Matter  of  Law.  —  In  some  juris- 
distions  it  is  held  proper  to  instruct  the  jury,  in  actions  for 
slander  or  libel,  that  a  failure  on  the  part  of  the  defendant,  who 
has  pleaded  the  truth  of  the  charge  in  justification,  to  make  out 
such  justification,  is  in  lavj  an  aggravation  of  theoffense/*  Upon 
the  same  grounds,  it  is  held  error,  in  such  a  case,  to  leave  it 
to  the  jury  to  say  whether  the  words  were  not  spoken  without 
malice;  since  in  this  view,  if  the  truth  of  the  words  were  not 
proved,  then  the  falsity  of  them  implies  malice  on  the  part  of 

1  Bromage  v.    Prosser,  4  Bam.  &  (Mass.)  104,   111;    Toogood  v,  Spy- 
Ores.  247.                       .  ring,   4  Tyrwh.   682;    and  Pearce  r. 
=»  Ante,  §  1009.  Brower,  72  Ga.   243  (under  a  smtutc, 
^  Adcock  t?.     Marsh,    8    Ired.     L.  but  here  the  same  as  the  commjii  law). 
(N.  C.)  360,    365.    To  the  same  doc-  <  Fero  v.  Rusco,  4  N.  V.  162. 
trine   is   Swan   v.    Tappan,  5  Gush. 
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the  defendant  in  repeating  them.^  So,  where  the  defendant 
pleads  the  general  issue  in  one  plea,  and  in  another  pleads  the 
truth  of  the  words  in  justification,  it  is  proper  to  instruct  the 
jury  that,  if  they  find  for  the  plaintiff  upon  the  plea  of  justifica- 
tion, they  must  also  find  for  the  plaintiff  upon  the  issue  raised 
by  the  general  issue;  because,  if  the  words  were  untrue,  the 
confession  that  the  defendant  had  uttered  them,  the  persisting  in 
the  charge  after  the  action  was  commenced,  and  the  repeating  it 
on  the  record  with  an  averment  of  its  truth,  is  in  itself  a  suffi- 
cient proof  of  malice  necessary  to  maintain  the  action,  and  is  an 
aggravation  of  the  injury.^  It  has  also  been  held  proper  in  such 
a  case,  for  the  judge  to  charge  the  jury  that  a  defendant,  by 
pleading  justification,  and  by  repeating  the  slander,  or  putting  it 
upon  record  by  plea,  is  adding  aggravation  to  injury,  because 
it  is  evidence  of  continued  malice.^ 

§  2040.  View  that  sach  an  Attempt  is  merely  a  Gircam- 
stance  which  the  Jury  may  Consider  in  Agrgrravation  of  Dam- 
agres.  —  Other  courts  hold  that  a  plea  of  justification,  which  is 
not  sustained  by  proof,  does  not  necessarily  go  in  aggravation  of 
damages;  but  that  the  jury  are  to  determine,  from  the  circum- 
stances of  the  case,  whether  the  attempt  to  justify  forms  any 
ground  for  increasing  the  damages.*  Where  the  actionable 
words  imputed  perjury  to  the  plaintiff,  and  the  defendant 
pleaded  the  truth  of  the  charge  in  justification,  the  court  charged 
the  jury  that  the  only  issue  was  whether  the  plaintiff  was  guilty 
of  perjury  or  not,  and  added  that  **  if  the  defendant  has  failed 
to  prove  that  his  plea  is  true,  and  that  the  plaintiff  was  guilty  of 
perjury,  it  is  a  great  aggravation  of  the  slander  to  have  the  truth 

1  Farley  v,  Ranck,  3  Watts  &  S.  '  Jacksou  v.  Stetson,  15  Mass.  48. 

(Pa.)  554.    In  this  case  it  was  held  ^  Wilson  t?.  Nations,  6  Yerg.  (Tenn.) 

error  to  instruct  the  jury  that,  if  the  211. 

words  were  spoken  "  in  terms  of  ad-  *  Byrket   v,    Monohon,  7    Blackf. 

monition,  without  malice,  and  with  a  (Ind.)  83;  Chubb  v.  Flannagan,  6  Carr. 

view  to  prevent  any  repetition  of  the  &P.  431 ;  Swails  v.  Butcher.  2  Ind.  84; 

offense,  —  then  the  jury  may  find  for  Shank  r.  Case,  1  Ind.  170;   Sloan  v, 

the  defendant  upon  the  plea  of  not  Petrie,  15  111.  425. 
guUty." 
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of  the  charge  alleged  and  placed  on  the  record  by  the  plea;  and 
the  jury  should  take  it  into  consideration  in  assessing  the  dam- 
ages against  the  defendant,"  —  it  was  held  that  this  instruction 
was  erroneous.^  The  same  court  has  gone  so  far  as  to  hold  that, 
in  such  a  case,  an  instruction  that  if  the  pleas  of  justification  are 
not  sustained  by  the  evidence,  they  may  be  considered  by  the 
jury  in  aggravation  of  the  damages,  is  erroneous.'^  In  an  action 
for  libel  before  Mr.  Justice  Park  and  a  jury,  the  learned  judge 
charged  the  jury  that  they  would  say  whether  a  justification  put 
on  the  record,  and  not  substantiated  by  evidence  (unless  they 
thought  it  proved  by  the  evidence  on  the  part  of  the  plaintiff), 
was  not  an  aggravation  of  the  original  offense,  —  thus  submitting 
it,«not  as  a  rule  of  law,  but  as  a  question  addressing  itself  to  the 
discretion  of  the  jury.*  In  an  early  case  of  this  kind  in  Illinois, 
the  trial  court  instructed  the  jury  **  that,  the  defendant,  having 
justified  the  speaking  of  the  slanderous  words,  if  the  jury  believe 
that  the  proof  has  failed  to  sustain  that  defense,  such  plea  of 
justification  is,  in  law,  an  aggravation  of  the  original  slander, 
and  the  jury  should  consider  the  fact  in  estimating  damages." 
It  was  held  that  this  was  error.  In  giving  the  opinion  of  the 
court.  Treat,  J.,  said:  <^  Our  8j;atute  authorizes  a  defendant  to 
plead  as  many  pleas  as  he  may  deem  necessary  for  his  defense. 
He  has,  therefore,  as  much  right  to  file  a  plea  of  justification  as 
that  of  not  guilty.  And  if  he  acts  bona  fidCy  he  is  no  more  cen- 
surable in  the  one  case  than  in  the  other.'  He  is  but  exercising 
a  right  secured  to  him  by  the  law.  If  he  pleads  a  justification  in 
honest  belief  that  he  will  be  able  to  sustain  it  on  the  trial,  he 
ought  not  to  be  punished  for  so  doing,  though  he  fail  to  establish 
it  to  the  satisfaction  of  the  jury.  He  may  be  innocently  mis- 
taken in  the  evidence ;  or  he  may  be  unable  to  make  full  proof 
of  the  defense  by  reason  of  the  death,  absence,  or  corruption  of 
the  witnesses.  His  mere  failure  to  justify  the  speaking  of  the 
words,  should  not,  as  a  matter  of  course,  aggravate  the  damages. 

1  Byrket  v,   Monohon,    7    Blackf.  <  Chubb  v.  Flannagan,  6  Carr.  &  P. 
(Ind.)  63,  85.                                                 431. 

2  Swails  V.  Butcher,  2  Ind.  84.     See 
also  Shank  o.  Case,  1  Ind.  170. 
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But  if  he  pleads  a  justification,  with  the  view  of  injuring  the 
plaintiff,  or  without  any  expectation  of  supporting  it  by  proof, 
the  jury  may  properly  consider  the  plea  as  a  reiteration  of  the 
slanderous  charge,  and  as  a  good  ground  for  enhancing  the  dam- 
ages. It  is  a  question  for  the  jury  to  decide  in  each  case, 
whether  the  justification  was  interposed  in  good  faith."  * 

§  2041.  Doetrine  that  Attempted  Justiftcation  in  Good 
f*aith  Mitigrates  Damages. — There  is  another  class  of  cases 
which  hold  that,  where  justification  is  attempted  and  not  fully 
established,  if  it  appears  that  it  has  been  done  in  good  faith,  and 
<K>nsequently  that  the  publication  was  made  in  good  faith,  be- 
lieving it  to  be  true,  the  circumstances  may  be  considered  in 
mitigation  of  damages.^  It  is  possible  that  an  analysis  of  the 
oases  may  show  that  this  doctrine  is  stated  too  broadly.  WTiere 
the  words  imputed  the  crime  of  perjury,  and  the  defendant 
pleaded  a  justification  and  proved  that  the  plaintiff  upon  a 
former  trial  made  statements  as  a  witness  from  the  place 
where  witnesses  usually  stand  in  testifying,  while  this  was 
not  conclusive  evidence  that  he  was  under  oath,  and  the 
plaintiff  was  not  thereby  estopped  from  denying  I  hat  he  was 
-sworn, — yet,  it  was  held  that  such  evidence  might  properly 
be  taken  into  consideration  by  the  jury  in  determining  whether 
he  was  sworn,  at  least  for  the  purpose  of  mitigating  damages  if 
the  justification  was  not  wholly  made  out.^  Again,  it  has  been 
ruled  and  this  is  the  general  doctrine,  — that,  in  an  action  for 
libel,  to  support  a  plea  of  justification  which  states  that  the 
plaintiff  had  forged  and  uttered,  knowing  it  to  be  forged,  a  cer- 
tain bill  of  exchange,  in  order  to  justify  a  verdict  for  the 
defendant,  the  same  evidence  must  be  given  as  would  be  neces- 
sary to  convict  the  plaintiff  in  a  criminal  prosecution  for  this 
offense;  but  it  has  nevertheless  been  held,  in  such  a  case  that 

1  Sloan  V.  Petrie,   15  lU.  425,  426.  475;  Morehead    v.  Jones,  2  B.  Mon. 

0>mpare  Cnmmerford  v,  McAvoy,  15  (Ky.)  210;  Shouity  v.  MUler,  1  Ind. 

n.  Sll.  544. 

<  McAllister  V.  Sibley,  25  Me.  474;  »  McAUlster  v.  Sibley,  supra. 

-Chflllmera   v.  Shackell,  6   Car.  &    P. 
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although  the  evidence  may  fall  short  of  satisfying  the  jury  that 
the  strict  legal  offense  of  forgery  was  committed,  they  may  take 
the  facts  proved  into  consideration  in  estimating  the  damages.^ 
Under  this  view,  where  the  defendant  pleads  in  justification  tho 
truth  of  the  words  spoken  or  written,  and  fails  to  establish  his 
plea,  it  is  proper  to  instruct  the  jury  that,  if  the  plea  of  j'ustifica- 
tionis  not- sustained,  they  should  consider  whether  the  publica- 
tion is  made  by  the  appellant  in  the  honest  belief  that  it  wa8 
true.^ 

§  2042.  Contrary  View  that  Evidence  in  Justification  can* 
not  be  Received  in  Mitigration.  -^- Those  courts  which  take  the 
view  already  stated,'  that  an  unsuccessful  attempt  at  justifica- 
tion aggravates  the  damages,  necessarily  deny  the  view  stated 
in  the  last  section,  and  hold  that  if  the  plaintiff  fails  in  his 
attempt  at  justification  he  is  entitled  to  no  benefit  from  the  evi- 
dence which  he  may  have  introduced  and  which  tended  in  that 
direction.^  In  some  jurisdictions,  the  rule  is  so  severe  that  where 
the  defendant  pleads  the  truth  of  the  fact  in  justification,  he  will 
not  be  heard  to  give  evidence  in  mitigation  of  damages,  because 
such  evidence  is  regarded  as  inconsistent  with  his  plea.'  Thus, 
where  the  j'udge  directed  the  jury  that,  considering  the  circom- 
stances  which  had  been  proved,  the  manner  of  speaking  the  words 
and  especially  the  justification  by  the  defendant  by  record  no  evi- 
dence whatever  could  be  considered  in  mitigation  of  damages, — 
it  was  held  that,  in  the  state  of  facts  disclosed  by  the  evidence, 
there  was  no  error  in  this  direction.  Chief  Justice  Parsons  said: 
**We  are  satisfied  that  evidence  of  certain  facts  and  circum- 
stances may  be  received  under  the  general  issue,  which  ought 
to  be  rejected  under  this  justification.     In  the  former  case  the 

1  Chalmers  v.  ShackeU,  supra,  51S;  Root  v.  King,  7  Cow.  (N.  Y.)  618; 

s  Thomas  v.  Dunaway,  SO  lU.  878,  Matson  v.  Buck,  5  Cow.  (N.  Y.)  499: 

887.  BodweU  p.  Swan,  3  Pick.  (Mass.)  876; 

•  Ante  §  2040.  ^  Lewis  v,  Niles,  1  Root  (Conn.),  846; 

*  Fero  V.  Ruscoe,  4  N.  Y.  162.  Leister  v.  Smith,  2  Root  (Conn.),  24^ 
'  Larned  v.  Bufflnton,  3  Mass.  546;  Waithman  v.  Weaver,  11  Price,  257^ 

Alderman  v.  French,  1  Pick.  (Mass.)      note. 
1,  18;  Wolcott  V.  Hall,  6  Mass.  514, 


Tit.  V,  Ch.  LVIII.]      LIBEL   AND   SLANDER. 


1467 


defendant  may  prove  that  the  words  were  spoken  through  heat 
or  passion,  and  not  from  malice ;  or  that  they  were  spoken  with 
an  honest  intention,  through  mistake,  and  not  with  a  design  to 
injure  the  plaintiff,  But  if  the  defendant,  when  called  upon  to 
answer  in  a  court  of  law,  will  deliberately  declare  in  his  plea  that 
the  words  are  true,  he  precludes  himself  from  any  attempt  to 
mitigate  the  damages  by  any  of  those  facts  or  circumstances, 
because  his  plea  of  justification  is  inconsistent  with  them."  *  It 
has  often  been  held  that,  in  such  an  action,  evidence  tending  to 
prove  that  the  words  spoken  or  written  were  true,  or  that  there 
were  reports  in  circulation,  of  particular  instances  of  impropriety 
in  the  plaintiff's  conduct,  will  not  be  admitted  under  the  general 
issue,  in  order  to  show  that  defendant  believed  what  he  said  to 
be  true.2 

§   2043.  Knowiedgre  of  the    Defendant  in   Pablishingr. — 

Where  the  publication  consisted  merely  in  selling  a  few  copies 
of  a  periodical,  in  which,  among  other  things,  the  libelous  matter 


1  learned  v.  Bufflnton,  3  Mass,  546, 
563. 

*  Bodwell  r.  Swan,  3  Pick.  (Mass.) 
376.  See  J;he  f oUowing  cases :  Bailey  r. 
Hyde,  3  Conn.  463;  Cook  v,  Barkley, 
Penn.  (2  N.  J.  L.)  169;  Barnes  «. 
Webb,  1  Tyler  (Vt.),17;  Wormoutht?. 
Cramer,  3  Wend.  (N.  Y.)  395;  Shepard 
r.  Merrill,  13  Johns.  (N.  Y.)  475;  Van 
Ankin  v.  WestfaU,  14  Johns.  (N.  Y.) 
233;  Henson  v.  Veach,  1  Blackl.  (Ind.) 
870;  Vessey  r.  Pike,  3  Car.  &  P.- 51 2; 
East  V.  Chapman,  2  Car.  &  P.  570;  «. 
c.  Mood.  &  M.  46.  In  an  early  case  in 
Massachasetts  there  is  this  dictum  by 
Chief  Justice  Parsons :  "  We  are  not 
prepared  to  declare  that  there  are  no 
facts  or  circumstances  from  which  the 
jury  may  mitigate  the  damages  under  a 
special  justification  of  tlie  truth  of  the 
words,  in  which  he  shall  fail.  When, 
through  the  fault  of  the  plaintiff,  the 
defendant,  as   well   at  the   time   of 


speaking  the  words,  as  when  he 
pleaded  his  justification,  had  good 
cause  to  believe  they  were  true,  it  ap- 
pears reasonable  that  the  jury  should 
take  into  consideration  this  mistake 
of  the  plaintiff,  to  mitigate  the  dam- 
ages." Larned  v.  Bufilnton,  3  Mass. 
546,  553.  This  language  was  quoted 
with  approval  by  the  Court  of  Ap- 
peals of  Kentucky.  Morehead  v, 
Jones,  2  B.  Mon".  (Ky.)  210,  213.  But 
In  a  subsequent  case  in  Massachusetts- 
it  was  said :  '<  We  do  not  find  this 
dictum  supported  by  any  authority; 
and  therefore  whenever  such  evidence 
is  admitted,  it  will  be  when  the  de- 
fendant, instead  of  making  it  a  ground 
of  defense,  under  the  pretense  of  miti- 
gating the  damages,  will  admit  that  he 
was  mistaken^  and  thus  afford  all  the 
relief  he  can  against  calumny  which  he 
has  published."  Alderman  v.  French, 
1  Pick.  1,  18. 
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was  contained,  it  was  held  a  question  for  the  jury  whether  the 
defendants  knew  what  it  was  that  they  were  selling.^ 


Article  IL — Precedents  of  Instructions  in  such  Actions. 

Section 
2647.  That  the  mere  Speaking  of  words  in  the  Presence  of  Third  Persons 
Charging  the  plaintiff  with  Crime  entitles  him  to  a  Verdict. 

2048.  Presumption  of  Malice  from  the  Speal^ing  of  Actionable  Words. 

2049.  How  much  of  the  words  laid  in  the  Declaration  must  be  Proved. 
2060.  Anger  not  a  Justification :  When  a  Mitigation  of  Damages. 

2051.  Libelous  Matter  Published  iu  due  Course  of  Judicial  Pi^ocednre. 

2052.  That  the  Jury  may  Consider  an  unsuccessful  Attempt  at  Justification  in 

Aggravation  of  Damages. 

2053.  Repeating  a  Slanderous  Rumor  not  a  Justification,  but  a  Mitigation. 

2054.  What  Constitutes  a  Newspaper  Publication. 

§    2047.    THA.T  THE  MERE   SpEAKINO    OF    WORDS    IN    THE    PRESENCE    OF 

THIRD  Persons  Charging  the  Plaintiff  with  Crime  Entitles  him  to  a 
Verdict. — ''  If  the  jury  believe  from  the  evidence  that  the  defendant 
spoke  of  and  concerning  the  plaintiff,  in  the  presence  and  hearing  of 
H.  H.  Tupker,  or  others,  as  mentioned  in  the  petition,  the  words  in  the 
petition,  alleged  to  wit:  *  John  Thompson  killed  my  hogs,  and  I  can 
prove  it,  and  he  is  the  biggest  thief  on  this  creek,  and  I  can  prove  by 
Val.  Mitchell  and  his  boys  that  he  has  stolen  my  hogs,'  or  that  enough 
of  the  words  stated  in  the  petition  have  been  proven  to  substantially 
constitute  the  charge  imputed  to  plaintiff,  then  the  jury  must  find  for 
the  plaintiff. "» 


1  Chubb  V.  Flannagan,  6  Carr.  &  P. 
.431.  Compare  Chubb  t?.  Westley,  6 
Carr.  &  P.  436. 

*  Approved  in  Lewis  v,  McDanlel,  82 
Mo.  577,  583.  For  another  instruction 
on  the  same  theory,  see  Clements  0.  Ma- 
loney,  55  Mo.  852,  355.  In  addition  to 
the  precedents  of  instructions  ^ven  in 
this  article,  others,  approved  on  appeal 
will  be  found  in  the  following  cases : 
In  Durrah  v,  Stillwell,  59  Ind.  139, 
142,  submitting  to  the  jury  whether 
the  defendant  spoke  the  words,  in- 
tending to  charge  larceny  and  (con- 
trary to  the  usual  form)  submitting  to 
them  whether   he   spoke  them  mali- 


ciously (the  court  citing  and  relying 
on  Wheeler  v.  Robb,  I  Blackf.  (Ind.) 
830).  In  Georgia  v.  Kepford,  45  Iowa, 
48,  52,  on  the  theory  that  the  confes- 
sion or  admission  of  the  plaintiff,  that 
he  had  committed  the  crime  charged, 
would  not  amount  to  a  justification. 
(The  court  citing  Iowa  Code,  1878, 
§4427;  Forshee  v.  Abrams,  2  Iowa, 
571,  579;  Fountain  v.  West,  23  Iowa, 
9;  Ellis  V.  Lindley,  38  Iowa,  461.  In 
Bays  V.  Hunt,  60  Iowa,  252 ^submit- 
ting to  the  jury  the  question  whether 
the  words  wliich  the  evidence  tended 
to  prove  were  intended  to  impute  to 
the  plaintiff  the  fact  of  having  com- 
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§  2048.  Presumption  of  Maliob  from  the  Speaking  of  Actionable 
Words.  — ''That  if  in  this  oase  the  jury  find  that  defendant  spoke  the 
slanderous  words  as  charged  in  the  second  and  third  counts  of  plaint- 
iff's petition,^  then  the  law  presumes  they  were  spoken  malicious]}-,  and 

it  is  not  necessary  to  prove  any  express  malice  in  order  to  warrant  a 
verdict  for  plaintiff.  "2 

§    2049.    How  MUCH   OF   THE    WOBDS  LaID  IN  THE   DECLARATION  MuST 

BE  Proved.  —  *'  The  jury  are  further  instructed,  that  all  the  words  laid 
in  the  declaration  need  not  be  proven  to  maintain  the  action,  unless  it 
takes  them  all  to  constitute  the  slander ;  and  if  they  believe  from  thu 
evidence  that  a  sufficient  number  of  the  words  laid  in  the  declaration  to 
amount,  in  their  common  acceptation,  to  a  charge  of  fornication 
against  the  plaintiff,  have  been  proved  to  have  been  spoken  by  the  de- 
fendant Caroline  Baker,  then  they  must  find  for  the  plaintiff."  ^ 

§  2050.  Anger  not  a  Justification  :  When  a  Mitigation  of  Dam- 
ages. —  ^'  You  are  further  instructed  tbat  anger  is  no  justification  for 
the  use  of  slanderous  words,  and  it  ougbt  not  to  be  considered  even  in 


mitted  the  crime  of  larceny,  or  were 
merely  intended  to  convey  an  expres- 
sion of  the  defendant's  opinion  of  his 
character  (the  court  citing  Townshend 
on  Slander  and  Libel  (2d  ed.)  1 192 ;  Cor- 
nelius v.  Van  Slyck,  21  Wend.  (Ind.) 
70) .  In  Belo  v.  Wren,  63  Tex.  686,  712, 
a  long  charge  in  an  action  against  the 
publishers  of  a  newspaper,  for  pub- 
lishing matter  imputing  to  the  plaint- 
iff the  crime  of  forgery,  where  the  de- 
fense was  privilege  in  reporting  the 
proceedings  of  a  committee  of  the  leg- 
islature. 

>  The  words  imputed  larceny  to  the 
plaintiff. 

*  Appioved  in  Lewis  v.  McDaniel, 
82  Mo,  577,  683.  In  Clements  v,  Ma- 
loney,  55  Mo.  855,  there  is  another 
well  drawn  instruction  approved  on 
appeal,  on  the  same  theory. 

'  Approved  in  Baker  v.  Young,  44 
liL42,  44.  The  court  said:  <*  In  ac- 
tions for  slander  the  plaintiff  must 


prove  the  language  laid  in  the  declar- 
ation, or  so  much,  at  least,  as  fully 
proves  the  charge.  Equivalent  words 
in  meaning  will  not  be  sufficient.  It  is 
true,  that  all  of  the  words  in  the  sen- 
tence need  not  be'  proven,  if  those 
which  are  proved  fully  establish  the 
slander.  If,  however,  other  words 
not  laid  are  proved,  which  limit 
or  change  the  meaning  of  those 
counted  on,  the  action  will  not  be  sus- 
tained. If  all  the  words  laid  are  nec- 
essary to  constitute  the  slander,  then 
they  must  be  proved  as  laid.  Sanf  ord 
V.  Gaddis,  15  111.  228;  Patterson  v.  Ed- 
wards, 7  111.  720;  Wilbornjp.  Odell,  29 
lU.  456."  In  Boldt  V.  Budwlg,  19  Neb. 
789,  743,  there  in  a  fairly  drawn  in- 
struction submitting  to  the  jury  the 
question  whether  enough  of  the  words 
charged  in  the  petition  had  been 
proved  to  amount  to  a  charge  tbat  the 
plaintiff  was  a  whore. 
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mitigation  of  damages,  unless  the  anger  is  provoked  by  the  person 
against  whom  the  slanderous  words  were  used,  and  in  this  case,  if  the 
jury  believe  from  the  evidence  that  the  defendant  Hannah  Boldt,  spoke 
of  the  plaintiff  any  of  the  slanderous  words  charged  in  the  petition,  then 
it  matters  not  who  commenced  the  conversation,  and  that  the  defendant 
was  angry  at  the  time,  unless  her  anger  was  wrongfully  provoked,  in 
whole  or  in  part,  by  the  acts  or  language  of  the  plaintiff  herself.'*  ^ 

§  2051.  Libelous  Matter  Published  in  Due  Course  op  Judicial 
Procedure.  —  *'  If  the  jury  believe,  from  the  evidence,  that  the  libelous 
matter,  complained  of  by  the  plaintiff,  was  composed  and  published 
only  in  the  due  course  of  judicial  procedure  by  the  defendants,  and 
that  said  defendants  had  reasonable  cause  for  believing,  and  did  actually 
believe,  that,  the  said  matter  was  pertinent  to  the  case  they  sought  to 
make  and  the  relief  they  prayed  for,  then  the  jury  will  find  for  the  de- 
fendants.   That  if  the  jury  believe  from  the  evidence,  that  the 

libelous  matter  complained  of  by  the  plaintiff,  was  regularly  composed 
and  published  by  the  defendants  in  the  due  course  of  judicial  procedure, 
they  will  find  for  the  defendants,  unless  they  are  satisfied  from  the  evi- 
dence, that  such  composing  and  publishing  was  done  by  the  defendants 
with  actual  malice  towards  the  plaintiff."  ^ 

§  2052.  That  the  Jury  mat  Consider  an  Unsuccessful  Attempt  at 
Justification  in  Aggravation  of  Damages.  —  "  The  juiy  are  instructed 
that,  if  a  material  part  of  a  plea  of  justification  fails,  the  plea  fails 
altogether ;  and  if  a  defendant  in  an  action  of  libel  interposes  a  plea  of 
justification,  and  abandons  or  fails  to  prove  his  plea,  such  failure  to 
prove,  or  abandonment  of  the  plea,  may  be  taken  into  consideration  by 
the  jury  in  estimating  damages.  It  is  evidence  tending  to  show  malice 
and  continued  malice. ' ' ' 


1  Approved  in  Boldt  v,  Bndwig,  19 
Neb.  739,  742. 

^  Approved  In  Johnson  v.  Brown, 
18  W.  Va.  71,  149,  150.  See  ante,  § 
1009. 

»  Approved  in  Downing  v.  Brown, 
3  Colo.  571,  596.  The  court  said 
(p.  595) :  "  This  instruction  correctly 
states  the  law,  and  was  warranted  by 
the  evidence.  When  the  defendant 
republishes  a  criminal  charge  by  put- 
ting it  on  the  records  of  the  court,  ho 


does  It  at  his  own  risk.  If  at  the  trial 
he  fails  to  prove  its  truth,  he  intensi- 
fies the  injury  originally  done  to  the 
plaintiff.  In  such  case,  the  failure  of 
proof  may  be  properly  considered  In 
estimating  damages.  Updegrove  v. 
Zimmerman,  13Penn.  (N.  J.)  619,  621; 
Feror.  Ruscoe,  4  N.  Y.  162, 166;  Jack- 
son r.  Stetson,  15  Mass.  48;  Wilson  v. 
Nations,  5  Yerg.  (Tenn.)  211;  Spencer 
V.  McMasters,  16  111.  405."  See  ante, 
§  2041. 


Tit.  V,  Ch.  LVIII^]       LIBEL   AND   SLANDER. 


1471 


§  2053.  Repeating  a  Slandebous  Rumor  not  a  Justification,  but  a 
Mitigation.  —  ^'If  defendant,  at  the  time  he  spoke  the  words  com«- 
plained  of,  stated  that  he  had  heard  such  a  report  from  others,  and 
gave  it  as  a  matter  of  rumor,  and  he  has  proved  tliat  he  heard  it,  then 
while  it  would  not  amount  to  a  justification,  for  no  one  has  a  right,  even 
through  idle  wantonness,  to  keep  a  slanderous  report  afloat  against  an-* 
other,  yet  it  may  be  considered  as  tending  to  show  that  he  did  not 
originate  the  story  in  malice,  and  given  lis  due  weight  in  mitigation 
of  damages."  ^ 

« 

§  2054.  What  Constitutes  a  I^ewspapeb  Pubucation.  —  "In  regard 
to  what  will  constitute  a  publishing,  the  law  of  libel  is  that  the  publica- 
tion is  made  wherever  the  matter  is  made  known  and  communicated ; 
and  if  you  find  that  the  paper  called  the  Oalveston  Daily  News  was 
edited,  printed  and  sent  out  to  their  subscribers  through  the  mails,  to 
be  delivered  through  the  post-office  at  Austin  to  subscribers  here  by 
due  course  of  mail ;  and  that  the  said  paper  was  so  sent  by  defendants, 
or  by  their  procurement,  to  this  county  to  be  read  and  circulated  by  the 
people  of  this  county ;  and  that  the  paper  containing  said  article  was  so 
by  them  sent  to  this  county,  to  be  read  by  its  subscribers  generally  and 
f&r  general  circulation  here,  and  it  was  so  and  by  that  means  read  and 
circulated  in  Travis  county ;  then,  for  the  purposes  of  this  trial,  the 
said  matter,  statements,  etc.,  was  as  to  this  plaintiff  published  in  Travis 
county."  * 


^  Approved  In  Hinkle  v.  Davenport, 
38  Iowa,  855,  864. 


«  Belo  r.  Wren,  68  Tex.  686,  718. 
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CHAPTER    LIX. 

MEASUBE  OF  DAMAGES. 

Article   1. —  What  Questions  for  Court  and  what  for  Jury. 
Article  II. — ^Precedents  of  Instructions. 


Article  I. —  What  Questions  for  Court  and  what  for  Jurt. 

Section 

2060.  Court  Declares  Rule  of  Damages,  but  leaves  Amount  to  Jury. 

2061.  What  Instructions  are  Proper. 

2062.  In  Actions  of  Contract  wliere  the  Damages  are  not  liquidated. 
2068.  Inquiry  of  Damages  after  Default. 

2064.  In  Actions  *'  Sounding  In  Damages.*' 

2065.  Vindictive,  Punitive  or  Exemplary  Damages. 
20G6.  Interest  in  Lieu  of  Damages. 

2067.  Setting  aside  Verdicts  or  Enforcing  BemUUtvra    on  the  Ground  of 
Excessive  Damages. 

§  2060.  Court  Declares  Bale  of  Damages*  but  leaves 
Amount  to  Jury.  —  Whether  the  plaintiff  is  entitled  to  recover 
any  damages,  is  a  question  for  the  court ;  because  this  question 
is  a  compound  of  two  questions  of  law,  namely:  1.  Whether  he 
has,  in  his  pleadings,  shown  an  actionable  injury.  2.  Whether 
he  has  adduced  ant/  evidence  to  support  the  claim  thus  made. 
The  meafture^  or  the  proper  elements  of  his  damages  are  also 
questions  for  the  court;  that  is,  it  is  the  duty  of  the  judge  to 
state  to  the  jury  the  rules  of  law  which  are  to  govern  them  in 
estimating  the  damages  in  the  particular  case.^  The  meaning  of 
the  phrase  ^*  measure  of  damages  "  must  be  distinguished  from 
what  is  meant  when  we  use  the  phrase  **  quantum  of  damages.'* 
The  measure  of  damages  means  the  nde  of  damages  which  is  to 

1  Knight  V.  Egerton,  7  Exch.  407;      St.   60;  Parker  o.  Jenkins,  3     Bosh 
Pennsylvania  R.  Co.  r.   Ogier,  85  Pa.      (Ky.),  687. 
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apply  in  a  given  case.  This  is  always  a  question  oflaw^  and  it 
is  incumbent  upon  the  court  *  in  every  case,  when  so  requested, 
to  instruct  the  jury  in  respect  of  it.^  But  the  quantum  of  dam- 
ages is  always  a  question  for  the  jury,  subject  to  the  power  of 
the  court  to  set  aside  their  verdict,  where  the  damages  awarded 
are  so  great  or  so  little  as  to.  indicate  passion  or  prejudice  on 
their  part.^  Where  there  is  an  established  rule  of  law  as  to  the 
measure  of  damages  applicable  to  a  particular  case,  it  is  ex- 
tremely important  that  the  judge  should  inform  the  jury  what 
that  rule  is ;  for  to  leave  the  jury  without  any  definite  rule  to 
guide  them,  will  manifestly  lead  to  injustice.  A  failure  so  to 
direct  the  jury  is  ground  for  a  new  trial ;  ^  and  this  has  been 
held,  even  where  the  specific  instruction  was  not  asked. ^ 

§  2061.  What  Instructions  are  Proper. — It  is  accordingly 
right  for  the  judge  to  tell  the  jury,  in  a  proper  case,  that  the 
plaintiff  is  entitled  to  no  more  than  nominal  damages,*  or  how 
large  a  verdict  will  carry  costs.*  With  res[)ect  to  the  amount  of 
his  recovery,  the  plaintiff  is  limited  to  the  sum  demanded  in  his 
pleadings  ;  and  an  instruction  which  permits  the  jury  to  award  a 
greater  amount  is  error.'  In  a  suit  on  a  promissory  note,  an  in- 
struction directing  the  jury,  in  case  they  find  for  the  plaintiff, 


1  Matney  v.  Gregg  Brothers  Grain 
Co.,  19  Mo.  App.  107,  It  was  there- 
lore  a  misuse  of  terms  to  say,  as  was 
done  in  a  case  in  Missouri  In  an  action 
for  a  breach  ol  promise  of  marriage 
that  '<  the  measure  of  damages  is  a 
question  for  the  sound  discretion  of 
the  jury  in  each  particular  instance." 
TTilbur  9.  Johnson,  58  Mo.  600,  604. 
The  court  should  have  said  the  *'  quan- 
tum of  damages." 

«  Mobile  &c.  R.  Co.  v.  Ashcraft,  48 
Ala.  15;  Danville  &c.  R.  Co.  v.  Stewart, 
2  Mete.  (Ky.)  119,  122;  KimbaU  v, 
Bath,  38  Me.  219,  222;  Drake  v. 
Palmer,  4  Cal.  11 ;  Archibald  t?.  Davis, 
4  Jones  L.  183;  Hall  v.  Gale,  20  Wis. 
292;  post,  §2007. 

*  Hadley  v.  Baxendale,G  Exch.  341; 


».  c.  18  Jur.  858;  23  L.  J.  (Exch.)  179; 
Blake  v.  Midland  R.  Co.,  21  L.  J. 
(Q.  B.)  237. 

Knight  17.  Egerton,  7  Exch.  407. 

*  Twyman  v,  Knowles,  13  C.  B.  222. 

•  Ibid.;  Levy  t?.  Milne,  12  Moore, 
418 ;  0.  c.  4  Bing.  195.  And  see  Mears 
V.  Griffin,  2  Scott  (N.  R.),  16;  «.  c.  1 
Man.  &  G.  796;  Kilmore  v.  Abdoolah, 
27  L.  J.  (Exch.)  307.  In  Pool  r.  Whit- 
combe  (3  Fost.  &  Fin.  70;  a.  c.  6  L.  T. 
(n.  s.)  783),  it  was  held  at  nisi  pritta 
that,  in  making  np  their  verdict,  the 
jury  has  no  right  to  take  into  consid- 
eration what  amount  of  damages  wiU 
carry  costs.  To  the  same  point  is 
Waffle  V,  DiUenbeck,  39  Barb.  (N.  Y  ) 
123. 

'  Wright  r.  Jacobs,  61  Mo.  19,  23. 
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what  amount  they  should  allow,  is  improper  in  Missouri ;  but  the 
judgment  will  not,  for  this  reason,  be  reversed  where  the  sum 
was  correctly  calculated.^ 

§  2062.  In  Actions  of  Contract  where  the  Damages  are  not 
liiquidated.  —  Where  the  damages  are  not  liquidated  by  the  in- 
strument sued  on,  as  in  the  case  of  a  promissory  note,  bill  of  ex- 
change, bill  single,  contract  of  guaranty,  and  the  like,  —  in  other 
words,  where,  in  ascertaining  the  damages,  something  remains  to 
be  done  beyond  the  mere  computation  of  interest,  — the  question 
must  regularly  be  submitted  to  a  jury.*  For  instance,  the  ques- 
tion of  the  amount  of  damages  resulting  from  a  breach  of  toar- 
ranhj  is  one  peculiarly  for  the  determination  of  the  jury,  and 
where  they  have  passed  upon  it,  and  their  verdict  has  been  ap- 
proved by  the  trial  court,  it  will  not  ordinarily  be  disturbed  on 
appeal.* 

§  2063.  Inquiry  of  Damages  after  Default. — It  is  well  said 
that  ''  a  judgment  by  default,  if  regularly  entered,  is  as  bind- 
ing as  any  other,  as  far  as  respects  the  power  and  jurisdiction  of 
the  court  in  declaring  that  the  plaintiff  is  entitled  to  recover, 
though  the  amount  of  the  recovery,  in  some  cases,  remains  to  be 
ascertained  by  the  jury.*'  *  This  was  done  under  the  old  law  by 
issuing  a  writ  of  inquiry^  which  directed  the  sheriff  to  summon  a 
jury  and  make  an  inquiry  of  the  damages ;  and  the  sheriff,  having 
done  this,  made  his  return  to  the  writ,  stating  the  manner  in  which 
he  had  executed  it.  In  some  of  the  States  the  use  of  the  ancient 
expression,  writ  of  inquiry,  is  still  kept  up,  although  in  practice 
no  such  writ  ever  issues,  —  the  court,  after  a  judgment  by  de- 
fault, summoning  a  jury  to  assess  the  damages,  either  at  the  same 
or  at  a  succeeding  term,  according  to  the  practice  of  the  court.* 

1  Wells  V,  Zallee,  69  Mo.  609.  «  Dill  r.  O'Ferrell,  69  Ind.  500. 

^  Soheldwhere  the  action  was  upon  *  Green  r.  Hamilton,  16  Md.  817, 

ft.  covenant   to   pay   In  current  bank  329;  MaUhoose  v.  Inloes,  18  Md.  328, 

notes.     Williamson  r.  McGinnis,  11  B.  333. 

Mon.  (Ky.)  74,  7'>.  This  would  not  be  *  See  Mallhouse  r.  Inloes,«iipra. 

ttierule  in  regard  of  bank-notes  which 
are  legal  tender  or  lawful  money. 
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§  2064.  In  Actions  Sounding  in  Damages. — In  certain 
actions,  generally  actions  of  tort,  and  always  actions  which 
"  sqund  in  damages^'*  the  law  is  unable  to  prescribe  any  precise 
rule  or  measure  of  damages,  and  the  jury  are  authorized  to  give 
what  is  sometimes  termed  ''  a  round  sum^^*  that  is,  such  a  sum 
as,  in  the  exercise  of  a  sound  discretion^  under  all  the  circum- 
stances of  the  case,  they  may  deem  sufficient  to  compensate  the 
injured  party.  Such  are  actions  for  slander j  libely  malicious 
prosecution^  criminal  conversation^  seduction y  assault  and  battery 
and  other  physical  injuries  j  and  also  actions  for  breach  of  prom- 
ise of  marriage,^  In  such  cases  the  court  will  not  control  the 
discretion  of  the  jury,  unless  the  award  of  damages  is  so  great  or 
80  little  as  to  be  manifestly  the  result  of  passion  or  prejudice  on 
the  part  of  the  jurors.^ 

§  2065.  Vindictive,  Panitive  or  Exemplary  Damages.  — In 

the  case  of  injuries  wantonly  and  maliciously  done,  the  jury  may, 
if  they  think  proper,  give  damages  by  way  of  punishment  or 
example,  which  are  variously  termed  vindictive,  punitive  or  ex- 
plary  damages.'  It  is  not  the  purpose  of  the  writer  to  attempt 
an  exposition  of  the  cases  in  which  such  damages  may  or  may 
not  be  given.  -  It  may  be  stated  that,  in  cases  in  which  such 
damages  may  be  given,  whether  they  will  be  given  or  not,  is  a 
question  within  the  discretion  of  the  jury.*  Many  judgments 
have  been  reversed  because  the  jury  were  allowed  to  give  such 


1  That  this  is  the  rule  in  actions  for 
breaches  of  promise  of  marriage,  see 
Wilbur  V.  Johnson,  68  Mo.  600.  It 
has  been  said,  in  an  action  for  dam- 
ages for  negligence,  where  the  plaint- 
iff, in  the  prime  of  life,  lost  the  lower 
portion  of  both  legs,  that  in  such  a 
case  **  the  amount  of  damages  must 
be  left  largely  to  the  reasonable  dis- 
cretion of  the  jury.  They  are  not, 
however,  to  give  any  amount  they 
please.'*  Waldhier  v.  Hannibal  &c. 
R.  Co.,  87  Mo.  38,  49. 

*  Post,  §  2067,  and  cases  cited.  So, 


in  a  prosecution,  by  indictment,  under 
the  Maine  statute  against  a  railroad 
company  for  negligently  causing  the 
death  of  a  pers  on,  the  amount  of  the 
forfeiture,  between  the  minimum 
and  maximum  sums  fixed  by  the  stat- 
ute, is  to  be  assessed  by  the  jury. 
State  9.  Maine  Cent.  R.  Co.,  76  Me. 
357,  3G9. 

5  Wylie  V.  Smitherman,  8  Ired.  L. 
(N.  C.)  230;  Duncan  v,  Stalcup,  1 
Dev.  &  Bat.  (N.  C.)  440. 

<  Wylie  V,  Smitherman,  8  Ired.  L. 
(N.  C.)  236. 
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damages;  but  no  case  is  recollected  where  a  judgment  was  re- 
versed because  such  damages  were  not  given,  though  possibly 
such  cases  may  be  met  with  in  the  recent  books  of  reports. 

§  2066.  Interest  in  ILien  of  Damages.  —  Where  an  action 
arises  ex  contractu^  and  the  contract  is  one  to  which  the  statute 
ascribes  interest,  as  where  it  calls  for  interest  on  its  face,  or 
under  the  governing  statute  draws  interest  from  the  date  of  de- 
mand, —  then  interest  is  matter  of  law ^  and  in  an  action  on  such 
a  contract  the  court  should  instruct  the  jury  what  interest  to 
allow.  But  where  the  action  is  for  a  tort  or  for  some  failure  of 
duty  in  the  nature  of  a  tort,  the  law  not  in  terms  giving  intei-est, 
the  jury  are  at  liberty,  in  their  discretiorij  to  allow  interest  as 
damages,  and  the  court  should  so  instruct  them  and  not  direct 
them  in  peremptory  terms  either  to  allow  or  refuse  interest,  ^  — 
as  in  an  action  against  a  carrier  for  the  non-delivery  of  goods.' 

§  2067.  Setting  aside  Verdicts  or  enforcing  Remittiturs  on 
the  Ground  of  Excessive  Damages.  —  The  general  rule  is 
that  the  jury  are  exclusive  judges  of  the  amount  of  damages,  ex- 
cept in  those  cases  where  they  follow  as  matters  of  law  from 
facts  proved  and  are  the  result  of  a  mere  computation.  In  all 
actions  for  injuries  to  the  person,  to  family  rights  or  to  the 
reputation,  in  which  the  jury  are  allowed  to  give.what  is  some- 
times termed  a  round  sum,  the  law  prefers  the  judgment  of 
twelve  men  in  the  jury  box  to  the  judgment  of  one  man  on  the 
judicial  bench.  It  is  therefore  the  settled  rule,  enforced  by 
many  decisions,  though  couched  in  various  forms  of  expres- 
sion, that,  in  cases  of  this  character,  a  new  trial  will  not  be 
granted,  unless  the  damages  are  such  as  to  strike  every  one  with 
the  enormity  and  injustice  of  them,  and  such  as  induce  the  court 

1  Richmond  v,  Bronson,  5   Donio  the  jury  wete  instructed  on  this  prin- 

(N.  Y.),  56;  Watkiusou  v.  Laughton,8  ciple. 

Johns.    (N.    Y.)    213  (distm^uishiug  *  Richmond     v.     Bronson,    supra. 

Lush  V.  Druse,  4  Wend.  (N.  Y.)  813;  And  tlielr  discretion  will  not  be  inter- 

Kobinson  v.  Com  Exchange  Ins.  Co.,  fercd  T\ith  on  appeal,  unless  it  appear 

1  I<ob.  (N.  Y.)  14,  20.    Sec  also  Dox  that  it  has  been  abused.    Rogers  v. 

V.   Dey,  8  Wend.  (N.  Y.)  3:G,  %Yhere  West,  9  Ind.  400,  403. 
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to  believe  that  the  jury  must  have  acted  from  prejudice,  par- 
tiality or  corruption.^ 

Article  II.  — Precedents  op  Instructions. 

iSubdivision  1, —  In  Actions  for  Injuries  to  Person  and  Character. 
Subdivision  2.  —  In  Actions  for  Injuries  to  Property  Sights. 


JSubdivision  1. —  In  Actions  for  Injuries  to  Person  and  Character. 

Section 

2071.  Assault  and  Battery. 

2072.  Another  Precedent. 

2073.  Another  Precedent:  Exemplary  Damages. 

2074.  Another  Precedent:  Exemplary  Damages:  MaUce. 

2075.  False  Imprisonment  Including  the  Element  ol  Exemplary  Damages. 
207C.  Malicious  Prosecution :  Exemplary  Damages. 

2077.  In  Actions  for  Negligent  Injuries. 

2078.  Other  Precedents. 

2079.  Effect  of  Pre-existing  Tendency  %o  Disease  Enhancing  Damages. 

2080.  Defendant's  Counter  Instruction  as  to  the  Burden  of  Proof  on  the  Same 

Subject. 

2081.  Expulsion  from  Railway  Train :  Compensatory  Damages. 

2082.  Another  Precedent:  Exemplary  Damages. 

2088.  Another  Precedent:  Loss  of  Time,   Expense,  Inconvenience,  Injury  to 

Feelings,  Attorney's  Fee. 
20S4.  Another  Precedent:  Damages  Enhanced  by  Negligence:   Exemplary 

Damages :  Medical  Attendance,  etc. 

2085.  [Missouri  Statute.}    Injuries  Resulting  in  Death. 

2086.  [Iowa  Statute.]    Injuries  Resulting  |n  Death. 


1  Willlama  v.  Carrie,  1  C.  B.  841; 
Sharpe  v,  Brice,  2  W.  Bl.  942;  Leith  «. 
Pope,  2  W.  BL  1327;  Edgell  v.  Fran- 
cis, 1  Man.  &  G.  222;  Louisville  &c.  R. 
Co.  r.  Falvey,  104  Ind.  409,430;  Hoag- 
land  V.  Moore,  2  Blackf.  (Ind.)  167; 
Ouard  0.  Risk,  11  Ind.  156;  Yater  9. 
Mullen,  23  Ind.  562;  Alexander  v. 
Thomas,  25  Ind.  268 ;  Reeves  v.  State, 
87  lud.  441 ;  Ohio  &c.  R.  Co.  v.  Col- 
lam,  73  Ind.  261;  8,  c.  38  Am.  Hep. 
134;  Lake  Erie  ^.  R.  Co.  v.  Fix,  88 


Ind.  381;  a.  c.  45  Am.  Rep.  464;  In- 
diana Car  Co.  V.  Parker,  100  Ind.  181 ; 
Loyd  V.  Hannibal  &c.  R.  Co.,  53  Mo. 
609;  Berry  v.  Da  Costa,  L.  R.  1  C.  P. 
331 ;  «.  c.  36  L.  J.  (C.  P.)  191 ;  Creed  «. 
Fisher,-  9  Exch.  472;  Gough  v.  Farr,  1 
Younge  &  J.  477;  TulUdge  v.  Wade,  8 
Wils.  18.  When  a  verdict  is  so 
grossly  excessive  that  It  cannot  be  so 
cured:  Doty  v.  Steinberg,  25  Mo.  App. 
328. 
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Section 

2087.  Injuries  Resulting  in  Death:  Excluding'  Consideration  ot  Pecunlaiy 

Circumstances. 

2088.  [Kansas  Statute.]    Injuries  Resulting  in  Death. 

2089.  [Illinois.]     Statutory  Action  for  Death  of  Husband  by  Selling  Intoxi- 

cating Liquor  to  him.    Vindictive  Damages  given. 

2090.  Exemplary  Damages:  Confining  Recovery  to  Actual  Damages  in  a 

Case  where  Malice  was  not  Averred. 

2091.  Injury  to  Passenger  through  Known  Drunken  Driver:  Exemplary  Dam- 

ages. 

2092.  Slander. 

2093.  Another  Precedent:  Smart  Money. 

2094.  Seduction :  Action  by  Father. 

2095.  Criminal  Conversation. 

2096.  Breach  of  I^romise  of  Marriage. 

2097.  Breach  of  Promise  of  Marriage:  Aggravation  of  Damages  by  Allegation 

that  Defendant  is  Unchaste. 

2098.  Seduction  and  Breach  of  Promise  of  Marriage. 

§  2071.  Assault  and  Battery.  —  "If  you  find  for  the  plaintiff, yoo 
will  assess  in  her  favor  such  damages,  within  the  amount  claimed,  as 
you  think  she  has  sustained,  and  which  will  be  a  compensation  to  her 
for  any  loss  and  injury  occasioned,  which  are  the  direct  results  of  said 
defendant's  conduct."  ^ 

§  2072.  Another  Precedent.  —  '*  While  the  jury  are  not  authorized 
by  the  law  to  give  exemplary  or  punitive  damages  in  this  case,  in  the 
event  a  verdict  is  found  for  the  plaintiff,*  yet,  if  the  jury  find  for  the 
plaintiff,  full  compensatory  damages  should  be  awarded ;  and  in  arriving 
at  compensatory  damages,  the  jury  are  not  necessarily  restricted  to  the 
naked  pecuniary  loss ;  for,  besides  damages  for  pecuniary  loss  and  in- 
jury, the  jury  may  allow  such  as  are  the  direct  consequence  of  the  act 
complained  of,  for  injury  to  Mrs.  Trinkle's  good  repute,  her  social  po- 
sition, for  physical  suffering,  bodily  pain,  anguish  of  mind,  sense  of 
shame,  humiliation  and  l(»ss  of  honor."  ^ 


»  Approved  in  Wolf  v.  Trinkle,  103 
Ind.  355. 

^  This  part  of  the  instruction  would 
not  be  applicable  in  many  cases  of  ag- 
graviited  assault  and  battery;  since 
in  such  cases,  on  well  settled  grounds, 
exemplary  damages  may  be  given. 

3  Approved  in  Wolf  v.  Trinkle,  103 
Ind.  355,  357.     In  approving  the  above 


two  instructions  the  court,  speaking 
through  ZoUars,  J.,  say:  "It  is  well 
settled  that  in  a  case  of  the  character 
of  this»  damages  may  be  awarded  for 
for  physical  suffering,  for  mental 
trouble  —  as  anguish  of  mind,  sense 
of  shame,  or  humiliation,  loss  of  honor 
and  good  name;  all  of  which  are  con- 
sidered compensatory,  and  nor  exem- 
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§  2073.  Another  Precedent  :  Exemplary  Damages.  —  '*  If  you  find 
from  the  evidence  that  the  defendant  assaulted,  beat,  and  bruised  the 
plaintiff  in  an  ignominious  manner,  openly  in  the  public  highway,  with 
intent  to  injure  her  person,  and  for  the  purpose  of  gratifying  a  malicious 
purpose,  then  you  may  allow  her  additional  exemplary  or  vindictive 
damages  in  any  amount^  in  your  discretion,  proper  or  necessary  to  re- 
strain the  defendant  and  others  from  the  commission  of  like  acts  in  the 
future;  but  your  verdict  will  not  exceed  the  amount  claimed."  ^ 

§  2074.  Another  Precedent  :  Exemplary  Damages  :  Malice.  —  "If 
you  find  for  the  plaintiff  under  the  instructions  heretofore  given,  you 
will  allow  him  such  damages,  not  exceeding  the  amount  claimed  in  the 
petition,  as  seems  to  you  to  be  right  and  proper  under  all  the  facts  and 
circumstances  in  the  evidence.  In  estimating  the  damages  you  have  a 
right  to  consider  the  bodily  and  mental  pain,  if  any,  endured  by  plaint- 
iff, and  his  diminished  capacity  for  labor  resulting  directly  from  de- 
fendant's wrongful  act,  if  the  evidence  shows  the  circumstances  to 
exist.  You  may  also  take  into  consideration  the  surgical  and  medical 
bills  which  he  has  incurred  or  paid,  and  the  probable  future  injurj',  if 
any,  that  will  result  to  him.  You  may  also  consider  the  injuries  to  his 
feelings  by  reason  of  any  insult  and  indignity  infiicted  upon  his  person. 
It  was  not  necessary  to  prove  by  witnesses  the  amount  of  damages  re- 


plary  or  punitive  damages."  To  this 
point  the  following  cases  were  cited : 
Stewart  v.  MaJdox»  63  Ind.  51 ;  Cox  v. 
Vanderkleed,  '/I  Ind.  164;  Taber  v, 
Hutson,  6  Ind.  322 ;  Fisher  «.  Hamil- 
ton, 49  Ind.  341;  Lake  Erie  &c.  R.  Co. 
V.  Fix,  88  Ind.  381;  8,  c.  45  Am.  Rep. 
464;  State  ex  rel.  v.  Stephens,  103 
Ind.  55. 

*  Approved  In  Ward  v.  Ward,  41 
Iowa,  687.  The  court  said:  "  It  is  the 
settled  rule  in  this  State  that,  in  cases 
ot  this  kind,  where  the  proper  facts 
are  shown,  and  It  appears  that  the 
act  complained  of  is  punishable  under 
the  criminal  statutes,  punitive  or  ex- 
emplary damages  may  be  allowed. 
Gnengerich  v.  Smith,  36  Iowa,  587; 
Garland  v,  Wholeham,  26  Iowa,  185; 
Ileudrickson  v.  Kiugsljury,  21  Iowa, 
379.    Among  the  objects  attained  by 


the  allowance  of  exemplary  damages 
are  the  punishment  of  the  wrong-doer 
and  the  example  whereby  others  are 
deterred  from  the  commission  of  like 
wrongs;  and,  it  is  often  said,  such 
damages  are  allowed  for  these  pur- 
poses .  Sedgwick  on  M  easure  of  Dam- 
ages, p.  687, note;  1  Hilliard  on  Torts, 
p.  251,  note  a;  Anthony  v.  Gilbert,  4 
Blackf.  (Ind.)  348;  Taylor  t?.  Church,  8 
N.  Y.  452-460;  Bailey  t?.  Dean,  6  Barb. 
(N.  Y.)  297-303;  Roberts  v.  Mason,  10 
Ohio  St.  277-280.  Indeed,  it  appears 
that  one  of  the  objects  of  punishment 
in  all  cases  is  to  prevent  the  repetition 
of  the  crime  by  the  culprit  and  others. 
The  example  of  punishment,  it  is  pre- 
sumed, will  deter  others  ffora  the 
commission  of  the  offense  in  the  fu- 
ture." 
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suiting  from  personal  injuries,  but  these  are  to  be  determined  by  you 
from  your  general  knowledge  and  experience.  -  -  -  -  Tliei  damages  above 
spoken  of  are  known  as  actual  damages.  If  malice  has  been  shown  by 
the  evidence,  or  may  be  reasonably  inferred  from  the  conduct  of  de- 
fendant, as  shown  in  evidence,  you  may,  in  your  discretion,  give 
exemplary  damages  by  way  of  punishing  the  defendants,  and  for  the 
purpose  of  setting  a  wholesome  example  to  others.  .  If  you  find  both 
actual  and  exemplary  damages,  you  will  find  separately  in  your  verdict 
the  amount  of  each,  stating  what  amount  is  actual  and  what  amount  is 

exemplary  damages. The  term  malice,  used  in  this  charge,  does  not 

necessarily  imply  hatred  or  ill-will,  but  any  improper  or  unworthy 
motive,  and,  it  may  be  reasonably  inferred,  from  brutality  Of  conduct, 
wantonness  or  recklessness."  ^ 

§  2075. ,  False  Imprisonment,  ixcLuoiNa  the  Element  of  Exem- 
plary Damages.  —  '*  The  court  instructs  the  jury  that,  if  they  find  for 
the  plaintiff,  they  will,  in  assessing  the  damages,  allow  plaintiff  such 
amount  as  they  think  will  compensate  him  for  his  loss  of  time  and  any 
other  damages  he  may  have  actually  suffered,  and,  in  addition  thereto, 
if  the  jury  believe  that  the  trespass  was  committed  willfully  and 
maliciously,  as  heretofore  defined,  they  may  also  allow  such  further 
damages  as  they  see  fit,  as  smart  money  or  exemplary  damages,  not 
exceeding  the  amount  of  $5,000 ;  and  in  estimating  the  damages,  they 
may  take  into  consideration  the  standing  of  the  parties  in  the  com- 
munity, and  also  the  mental  anguish  and  pain  which  plaintiff  suffered 
from  such  arrest  and  incarceration."  ^ 

§  2076.  Malicious  Prosecution:  Exemplary  Damages.  —  "If  the 
jury  find  for  the  plaintiff,  he  will  be  entitled  to  recover  such  damages 
as  the  jury  shall  believe  from  the  evidence  that  he  suffered  from  his 
arrest  and  imprisonment ;  and  the  jury  may  add  such  further  sum,  by 
way  of  smart  money,  as,  in  their  opinion,  will  sufficiently  punish  the  de- 
fendant Caffarata  for  the  wrong  and  injury  done  to  plaintiff."  ^ 

"  If  the  jury  find  for  the  plaintiff,  in  estimating  the  damages  sustained 
by  him,  they  are  bound  by  law  to  consider  the  jeopardy  in  which  the 
liberty  of  plaintiff  was  placed ;  the  distance  that  plaintiff  was  compelled 

1  Approved  in  Newman  v.  Dodson,  McMannis  v.  Lee,  43  Mo.  208,   and 

61  Texas,  94.  Brown  v.  Perkins,  1  Allen  (Mass.)  89. 

*  Approved  In  Cooper  r.  Johnson,  '  Approved  in  Callahan  r.  Caffarata, 

81  Mo.   483,  48C,  on  the  authority  of  39  Mo.  136,  137. 


lit.  V,  Ch.  LIX.]       MEASURE    OF   DA\fAGES.  1481 

to  walk ;  his  age  and  physical  condition  at  the  time  of  his  arrest ;  the 
bodily  suffering,  mental  anxiety  and  pain  caused  thereby,  —  and  they 
are  to  find  for  him  in  such  sum^  as  will  reasonably  compensate  him  for 
all  these  things."  ^ 

§  2077.  In  Actions  for  Negligent  Injuries.  —  *'  If  the  plaintiff  is 
entitled  to  recover,  the  measure  of  his  recovery  is  what  is  denominated 
comi>ensatory  damages  —  that  is,  such  sum  as  will  compensate  him  for 
the  injury  he  has  sustained.  The  elements  entering  into  damage  are 
the  following:  1.  Such  sum  as  will  compensate  him  for  the  expenses  he 
has  paid  or  incurred  in  effecting  his  cure  and  caring  for  and  nursing 
him  during  the  period  that  he  was  disabled  by  the  injury.  2.  Tlie  value 
of  his  time  during  the  peiiod  that  he  was  disabled  by  the  injury.  3.  K 
the  injury  has  impaired  the  plaintiff 's  power  to  earn  money  in  the  future, 
Buch  sum  as  will  compensate  him  for  such  loss  of  power.  4.  Such  rea- 
sonable sum  as  the  jury  shall  award  him  on  account  of  pain  and  anguish 
he  has  suffered  by  reason  of  his  injury.  The  first  two  of  these  elements 
are  the  subjects  of  direct  proof,  and  are  to  be  determined  by  th^  jury 
on  the  evidence  they  have  before  them.  The  third  and  fourth  elements 
are,  from  necessity,  left  to  the  sound  discretion  of  the  jury."  ^ 

§  2078.  Other  Precedents —  **  The  court  instructs  the  jury  that,  if 
they  find  the  defendant  guilty,  they  are,  in  estimating  the  damages,  at 
liberty  to  consider  the  health  and  condition  of  plaintiff  before  the  in- 
Jury  complained  of,  as  compared  with  his  present  condition  in  conse- 
quence of  said  injury,  and  whether  the  injury  is  in  its  nature  permanent, 
and  how  far  it  is  calculated  to  disable  the  plaintiff  from  engaging  in 
those  pursuits  and  employments  for  which,  in  the  absence  of  the  injury, 
he  would  have  been  qualified ;  and  also  the  physical  and  mental  suffer- 
ing to  which  he  has  been  subjected,  or  may  be  subjected,  by  reason  of 
the  injury ;  and  to  allow  such  damages  as,  in  the  opinion  of  the  jury, 
-will  be  a  fair  and  just  compensation  for  the  injury  which  the  plaintiff 
has  sustained."  3  -  -  -  -  "  If  you  find  for  the  plaintiff  you  will  be  re- 
quired to  determine  the  amount  of  her  damages.     On  this  subject  I  in- 

^  Approved  in  Ahem  v.  Collins,  S9  Ransom  v.  New  York  &c.  R.  Co.,  15 

Mo.  14G.  N.  Y.415;  Memphis &c.  R.Co.©.  Whit- 

>  Approved  in  Morris  o.   Chicago  field,  44  Miss.  466;   Masters  v.  War- 

-&c.  R.  Co.,  45  Iowa,  80.  ren,  27  Conn.  293;  Holyoke  v.  Grand 

»  Approved  in  Riley  v.  West  Vlr-  Trunk  R.   Co.,  48  N.   H.  541;  Wade 

|rlnia&c.  R.  Co.,  27  W.  Va.  146,  151;  v.  Leroy,  20  How.  (U.  9.)  34;  Wilson 

-citing  Shearm.  &  Red.  on  Neg.,  §  G06;  v.  City  of  Wheeling,  19  W.  Va.  823. 
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struct  you  that,  in  estimating  the  damages,  you  will  consider  her  bodily^ 
pain  and  suffering  occasioned  by  the  injury,  or  any  sickness  resulting 
from  the  injury ;  and,  in  case  you  find  t)iat  the  plaintiff  has  not  yet  re- 
covered from  her  alleged  injuries,  or  that  by  such  injury  she  has  te  any 
extent  been  permanently  disabled,  then  you  should  take  such  facts  also 
into  consideration  in  estimating  her  damages,  to  which  you  i!nay  add 
such  an  amount  as  you,  in  the  exercise  of  a  sound  discretion,  may  think 
will  be  a  just  compensation  for  her  anxiety  and  distress  of  mind,  as  are 
fairly  and  reasonably  the  plain  consequences  of  the  injury  complained 

of.'*  ^ **  If  you  Qnd,  under  the  evidence,  that  the  plaintiff  is  entitled 

to  recover,  it  will  be  your  duty  to  assess  the  amount  of  damages  which, 
in  your  judgment,  she  should  recover.  In  estimating  this  amount  yoa 
may  take  into  consideration  expenses  actually  incurred,  loss  of  time  oc- 
casioned by  the  immediate  effect  of  her  injuries,  and  physical  and  mental 
suffering  caused  by  and  arising  out  of  her  injuries.  In  addition  you  may 
consider  the  professional  occupation,  if  any,  of  the  plaintiff  and  her 
ability  to  earn  money,  and  she  will  be  entitled  to  recover  for  any  perma- 
nent reduction  of  her  power  to  earn  money  by  reason  of  her  injuries ;  and 
the  amount  assessed  should  be  such  sum  as,  in  your  judgment,  will  fully 
compensate  her  for  her  injuries  or  any  of  them,  thus  sustained."  2  .  .  .  . 
''In  determining  the  amount  of  damages  the  plaintiff  is  entitled  to  re- 


*  Approved  in  Cincinnati  &  St.  Louis 
R.  Co.  V.  Spanier,  86  Ind.  171 ;  citing 
Wright  V.  Compton,  53  Ind.  337;  In- 
dianapolis V.  Scott^  72  Ind  196. 

*  Approved  In  Louisville  &c.  R.  Co. 
V,  Falvey,  104  Ind.  409,  429.  In  ap- 
proving this  Instruction  the  court  say 
that  there  is  no  force  in  the  objection 
that  It  does  not  require  the  jury  to  as- 
sess the  damages  from  the  evidence  in 
the  case,  since  no  juror  of  average  in- 
telligence would  fail  to  understand 
that  the  court  directed  him  to  be 
guided  by  the  evidence.  The  court 
cite  on  this  point:  Indianapolis  v, 
8cott,  72  Ind.  196,  and  on  motion  for 
rehearing  distinguish  Chicago  &c.  R* 
Co.  V.  Sykes,  96  111.  162,  and  North 
Chicago  &c.  Co.  V.  Morrissey,  18  Am.  & 
Eng.  K.  Cas.  47,  The  court  say :  **  If 
those  cases  did  place  the  intelligence 
of  jurors  upon  a  plane  as  low  as  that 


which  counsel  would  have  us  do,  we 
should  decline  to  follow  them;  for  the 
cases  in  our  own  state,  as  well  as  else- 
where, declare  that  jurors  are  to  be 
treated  as  men  of  average  intelligence.** 
Citing  Union  Mut.  Life  Ins.  Co.  t?. 
Buchanan,  100  Ind.  63,  74;  McDonel  v. 
State,  90  Ind  320.  327.  Beepost^  §  2313. 
The  court  also  say  that  the  instruction 
properly  enumerates  the  elements  to 
be  considersd  in  estimating  the  dam- 
ages. "  If  the  capacity  of  the  plaintiff 
to  earn  money  was  diminished  by  the 
injury,  she  is  entitled  to  be  compen- 
sated, and  the  impairment  of  her  abil- 
ity is  an  element  to  be  considered  In 
computing  the  amount  of  the  recov- 
ery." Carthage  Tump.  Co.  v,  An- 
drews, 102  Ind.  138 ;  Indiana  Car.  Co.  v. 
Parker,  100  Ind.  181,  196,  and  authori  - 
ties  cited ;  Indianapolis  v.  Gaston,  5S> 
Ind.  224. 
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cover  in  this  case,  if  any,  the  jury  have  a  right  to,  and  they  should, 
take  into  consideration  all  the  facts  and  circumstances  in  evidence  be- 
fore tbem^  the  nature  and  extent  of  the  plaintiff's  physical  injuries,  if 
any,  testified  about  by  the  witnesses  in  this  case,  her  suffering  in  body 
and  mind,  if  any,  resulting  from  such  injuries,  and  also  such  prospec- 
tive suffering  and  loss  of  health,  if  any,  as  the  jury  may  believe,  from 
all  the  evidence  before  them  in  this  case,  she  has  sustained  or  will  sus- 
tain by  reason  of  such  injuries."  i  ----**  If  the  jury  find  the  issues  for 
the  plaintiff,  in  determining  the  measure  of  damages,  they  may  take  into 
consideration  the  mental  and  physical  pain  and  suffering  endured  by 
plaintiff  since  said  injury,  in  consequence  thereof;  the  character  ^d 
extent  of  said  injury  and  its  continuance,  if  permanent,  together  with 
his  loss  of  time  and  service  and  his  inability,  if  any,  resulting  from  said 
injury,  to  earn  a  livelihood  for  himself  and  family;  and  his  necessary 
expenses  for  medicines  and  medical  attention ;  and  may  find  for  him 
such  sum  as  in  the  judgment  of  the  jury,  under  the  evidence,  will  be  a 
round  compensation  for  the  injury,  not  to  exceed  the  sum  of  five  thou- 
sand dollars."  ^ 

§  2079.  Effect  of  Pre-existino  Tendency  to  Disease  Enhancinq 
Damages.  —  "A  common  carrier  of  passengers  is  bound  to  carry  and 
transport  for  hire  persons  who  are  sick,  weak,  debilitated  or  predisposed 
to  disease,  as  well  as  those  who  are  healthy  and  robust ;  and  if  you  find 
from  the  evidence  that  plaintiff  received  the  injuries  complained  of,  or 
any  of  them,  in  the  manner  alleged  in  the  complaint,  and  that,  at  the 


'  Approved  in  Hannibal  &c.  B.  Co. 
9.  Martin,  111  III.  219,  227. 

*  Approved  in  Loewer  v.  Sedalla, 
77  Mo.  431  439.  Other  useful  in- 
Btructions  in  cases  for  personal  inju- 
ries, generally  through  negligence, 
embracing  all,  oi  most  all  the  elements 
Jn  the  preceding  instructions,  will  be 
found  in  the  following  cases :  Lincoln 
V.  Walker,  18  Neb.  2G0;  Hannibal  &c. 
R.  Co.  V.  Fox,  31  Kan.  591 ;  Smith  v. 
Warden,  86  Mo.  382,  896;  Wilson  v. 
Trafalgar  &c.  Co.,  93  Ind.  287,  289; 
Winters  v.  Hannibal  &c.  R.  Co.,  39  Mo. 
469,  470;  Homer  v,  Nicholson,  66  Mo. 
222;  Indianapolis  v.  Scott,  72  Ind. 
201;  Wallr.  Livezay,  6  Colo.  465,  475; 


Maxwell  V,  Hannibal  &c.  R.  Co.,  85 
Mo.  96,  101 ;  Clotworthy  v,  Hannibal 
&c.  R.  Co.,  80  Mo.  220,  222;  Neilon  v, 
Kansas  City  &c.  R.  Co.,  85  Mo.  699, 
609;  Sheel  v.  Appleton,  49  Wis.  129; 
Rice  V.  Bes  Moines,  40  Iowa,  642; 
TuUer  v.  Talbot,  23  111.  368;  Lemon  (?.  -w^ 
Chanslor,  68  Mo.  342;  St.  Louis  Sc, ,.' 
R.  Co.  v.  Cantrell,  37  Ark.  521,  t^- 
See  also  Goodno  v.  Oshkosh,  28  Wis^ 
300;  Wooster  v.  Proprietor  Canal 
Bridge,  16  Pick.  (Mass.)  647;  Ransom 
V.  Railroad  Co.,  16  N.  Y.  415;  Curtis 
V.  Railroad  Co.,  18  N.  Y.  635;  Holyoke 
V,  Railroad  Co.,.48  N.  H.  541 ;  Wheaton 
V,  Railroad  Co.,  36  Cal.  591. 
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dme  of  the  reception  of  said  injuries,  or  any  of  them,  the  plaintiff 
was  predisposed  to  malarial,  scrofulous  or  rheumatic  tendencies,  but 
otherwise  in  good  health,  and  you  further  find  that  said  injuries,  or  any 
of  them  solely,  caused  or  developed  such  predisposition  to  malarial, 
scrofulous  or  rheumatic  tendencies,  so  that  thereby,  without  the  fault 
of  tne  plaintiff,  her  present  condition,  whatever  you  may  find  that  to 
be,  has  directly  resulted,  —  then  I  instruct  you  that  the  plaintiff  is  en* 
titled  to  recover  to  the  full  extent  of  whatever  you  may  find  her  present 

condition  to  be. "  ^ *  ^  Even  should  the  jurj^  believe  from  the  evidence, 

that  plaintiff  may  have  had  syphilis  or  other  disease  latent  in  his  sys* 
tern,  yet  if  they  believe  that  he  was  unlawfully  and  willfully  put  off  of 
a  car  on  defendant's  railroad  while  the  train  was  in  motion,  by  the  serv- 
ant or  agent  of  defendant,  and  that  he  thereby  received  injuries  which 
directly  caused  or  developed  pains  in  the  small  of  the  back  and  a  sore 
upon  his  right  leg,  then  the  defendant  is  responsible  for  all  the  ill  effects 
which  naturally  and  necessarily  followed  the  injuries,  in  the  condition 
of  health  in  which  plaintiff  was  at  the  time,  and  it  is  no  defense  that 
the  injuries  may  have  been  aggravated  and  rendered  more  difficult  to 
cure,  by  reason  of  plaintiff's  state  of  health,  or  that  by  reason  of  the 
latent  disease,  the  injuries  were  rendered  more  serious  to  him  than  they 
would  have  been  to  a  person  in  robust  health."  ^ 

§  2080.  Defendant's  Gountbr-ixstruotion  as  to  the  Burden  or 
Prooit  on  the  Same  Subject.  —  "  The  court  further  instruct  the  jury 
that  the  plaintiff  must  show,  by  a  preponderance  of  the  evidence^  that 
any  injuries,  ailments  or  diseases  from  which  she  is  now  suffering,  if 
any  such  there  be,  are  the  result  of  her  injuries  sustained  at  the  time  of 
the  accident  in  evidence.  And  the  court  further  instructs  the  jury  that, 
unless  they  find  the  facts  to  be  so  established,  by  a  preponderance  of 
the  evidence,  they  cannot  assume  that  such  injuries,  ailments  or  dis- 
eases have  resulted  from  said  accident.'*  ^ 


1  Approved  ia  Louisville  &c.  R.  Co. 
pFalvey,  104  Ind.  409,  426. 
*'"•*  Approved  In  Brown  v.  Hannibal 
&c.  R.  Co.,  66  Mo.  586,  691,  692;  citing 
Litlethale  r.  Dix,  11  Cnsh.  (Mass.)  864; 
State  V.  Morphy,  83  Iowa,  270;  t.c.  11 
Am.  Rep.  125. 

'  Approved  In  Louisville  &c.  R.  Co. 
V.  Falvey,  104  Ind.  409,  427.  The  Su- 
preme Court  of  Indiana  held  that  the 


first  instruction  In  the  preceding  sec- 
tion, standing  alone  contained  nothing 
of  which  the  defendant  could  justly 
complain,  and  that  that  and  this,  taken 
together,  express  the  law  quite  as  fav- 
orably as  the  defendant  had  any  right 
to  ask.  The  proposition  of  btw  em- 
bodied therein  was  discussed  by  the 
court  at  considerable  length  and  ap- 
proved, on  the  authority  of  the  follow- 
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§  2081.  Expulsion  FROM  Railway  Train  :  CoMPENSATOKT  Damages. — 
^^In  estimatiag  the  damages,  wliicli  the  plaintiff  is  entitled  to  recover, 
the  jury  may  take  into  account  not  only  the  loss  of  time,  but  pain  of 
body,  pain  of  mind,  and  injury  to  the  feelings  of  the  plaintiff*  They 
may  award  damages,  in  their  discretion,  as  a  compensation  for  the  ill 
treatment  to  which  the  plaintiff  was  subjected  in  ejecting  him  from  the 


cars. 


"  1 


S  2082.  Another  Precedent:  Exehplart  Damages.  — ^^  If  the  jury 
beiievefrom  the  evidence,  that  the  plaintiff  was  a  passenger  on  the  car 
of  defendant,  and  had  duly  paid  his  fare,  and  that  the  agent  and  em- 
ploy6  of  defendant,  beiog  then  engaged  in  his  busioess  as  conductor 
and  driver  of  said  car,  threatened  to  put  plaintiff  o|f  the  said  car,  on 
the  ground  that  his  fare  Was  unpaid,  they  will  find  for  plaintiff,  and,  in 
estimating  the  damages,  the  jury  are  not  confined  to  the  mere  corporal 
injuiy,  if  any,  done  plaintiff,  but  may  take  into  consideration  the 
wounded  feelings  of  plaintiff,  the  insulting  character  and  circumstances 
of  the  conduct  of  defendant*s  driver  and  conductor,  and  all  the  cir- 
cumstances of  life  and  health  of  plaintiff,  and  the  circumstances  of  the 


ing  cases:  Terre  Haute  &c  R.  Co.  v. 
Buck,  96  lud.  846 ;  s.  c.  49  Am.  Rep.  168, 
and  cases  thi-reln  cited  and  reviewed; 
and  JeffersonviUe  &c.  R.  Co.  o.  Riley, 
89  Ind.  568;  Baltimore  &c.  R.  Co.  v. 
Kemp,  61  Md.  74  (case  of  a  railroad 
injury  developing  Into  a  cancer); 
Stewart  v.Rlpon,  88  Wis.  584;  Oliver 
V.  La  Valie^  86  Wis.  592;  Kellogg  v, 
Chicago  &c.  R.  Co.,  26  Wis.  228;  #.  c. 
7  Am.  Rep.  69.  The  court  denies  the 
authority  of  Pullman  &c.  B.  Co.  v. 
BarlLer,  4  Colo.  844;  s,  c,  84  Am.  Rep. 
89.  The  authority  of  this  last  case 
was  also  denied  in  Cincinnati  &c.  R. 
Co.  «.  Eaton,  94  Ind.  474;  s,  c.  48  Am. 
Rep.  179,  and  in  Terre  Haute  &c.  R. 
Co.  V.  Buck,  96  Ind.  846,  852.  See, 
also,  in  support  of  the  doctrine  em- 
bodied in  the  above  instruction,  2 
Wood  Rallw.  Law,  1232.  On  a  motion 
lor  a  rehearing  the  court  also  cited  on 
the  same  point,  McNamara  v.  Clinton- 
ville,  62  Wis.  207;  s.  c.  51  Am.  Rep. 


722;  Ehrgott  r.  Mayor,  96  N.  Y.  264; 
8.'c.  48  Am.  Rep.  622. 

1  Approved  in  Du  Iiaurens  v.  ilrst 
Div.  St.  Paul  &c.  R.  Co.,  15  Minn.  49, 
58.  The  court  said:  "The  rule  of 
damages,  as  laid  down  hy  the  court  in 
charging  the  jury  as  requested  by  the 
plaintiff,  embraces  only  such  as  are  in 
themselves  compensatory  damages, 
and  such  as  are  alleged  in  the  com- 
plaint, or  implied  by  law,  and  in  this 
case  we  think  was  entirely  cor- 
ect.  ♦  ♦  ♦  In  cases  of  this  kind 
the  jury  are  the  proper  judges  of 
the  amount  of  damages  to  be  allowed, 
and  unless  there  is  something  in  the 
case  showing  that  the  jury,  in  their  de- 
termination, were  influenced  by  pas- 
sion, prejudice,  or  some  improper  mo- 
tive, the  court  will  not  interfere.  City 
of  St.  Paul  V.  Kuby,  8  Minn.  154,  171 ; 
Chamberlain  v.  Porter,  9  Minn.  260, 
260;  Chapman  v.  Dodd,  10  Minn.  850. 
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alleged  outrage,  and  fchereupon  award  such  exemplary  damages  as  the 
cireumstaaces  may,  in  their  judgment,  require/'  ^ 

§  2083.  Another  Precedent  :  Loss  of  Time,  Expense,  Inconven- 
ience,  Injury  to  Feelings,  Attorney's  Fee.  —  *'  If  the  plaintiff  pur- 
chased a  ticlcet  from  Cleveland  to  Meadville,  and  gave  it  up  to  the  con- 
ductor, and  the  conductor  ordered  him  to  leave  the  cars,  honestly  sup- 
posing that  he  had  not  paid  his  fare  beyond  Warren,  using  no  personal 
violence  or  unnecessary  severity  in  setting  him  off,  the  plaintiff  is  still 
entitled  to  recover  for  the  loss  of  time,  expense  and  inconvenience, 
necessarily  and  unavoidably  suffered  by  him  in  consequence  of  being 
put  off  at  the  time  and  place,  when  and  where  he  was  ordered  to  leave 
the  train.  If  the  conductor  treated  him  in  an  insolent  and  insulting 
manner,  he  may  recover  sufficient  to  compensate  him,  not  only  for  the 
loss  of  time,  expense,  and  inconvenience  occasioned  by  being  put  off, 
but  you  may  go  farther,  and  give  him  «uch  damages  as  you  in  your 
Judgment  may  think  proper  to  compensate  him  for  the  injury  to  his  sen- 
sibilities, as  well  as  to  compensate  him  for  the  loss  of  time,  expenses, 
and  labor  resulting  to  him  from  being  put  off.  And  if  you  find  from 
the  evidence  there  were  such  circumstances  of  indignity  and  insult  upon 
the  part  of  the  conductor,  in  expelling  him  from  the  cars,  you  may, 
in  making  up  your  verdict  as  to  what  will  compensate  the  plaintiff, 
take  into  consideration  and  allow  him  wliat,  in  your  judgment,  is  a 
fair  and  reasonable  attorney's  fee  for  procuring  and  paying  counsel 
to  prosecute  his  case  against  the  defendant."  ' 

§  2084.  Another  Precedent:  Damages  Enhanced  by  Negligence: 
Exemplary  Damages:  Medical  Attendance,  etc.  —  ''The  court  in- 
structs the  jury  that  this  is  an  action  by  the  plaintiff  for  a  breach  of  con- 
tract by  defendant  to  transport  and  carry  plaintiff  as  a  passenger  from 
St.  Louis  to  Knob-Noster,  and  if  they  find  the  issue  for  the  plaintiff, 
then  the  plaintiff  can  only  recover  whatever  damages  he  may  show  he 
has  actually  sustained,  and  which  he  could  not  have  averted  by  reason- 
able exertion,  care  and  prudence  on  his  part,  unless  plaintiff  was  ejected 

1  Approved  In  Nfalecek  v.  Tower  Koberts  v.   Mason,   10  Ohio  St.  277; 

Grove  R.  Co.,  57  Mo.  17,  19,  20.      An-  New  Orleans  &c.  R.  Co.  v,  Bailey,  40 

other  simliar  precedent  will  be  found  Miss.  891,  443;  1  Bl.  Com.  431;  Story 

In  Perkias   v>  Missoorl  &c.  R.  Co.,  55  on  Agency,  §  452;  Philadelphia  &c.  U. 

Mo.  201,  208.  Co.  V.  Qulgley,  21  How.  (U.  S.)   202; 

>  Approved  in  Atlantic  &c.  R.  Co.  o.  Hopkins  v,  St.  Lawrence  B.  Co.,  86 

Dunn,  19  Ohio  St.  162, 164,  165 ;  citing  N.  H.  9. 
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in  a  wanton,  rude  or  aggravated  manner,  indicating  oppression,  malice 
or  desire  of  revenge. Although  they  may  believe,  from  the  evi- 
dence, that  defendant  was  guilty  of  a  breach  of  contract  in  ejecting 
plaintiff  from  its  car,  yet,  if  they  further  believe,  that  the  conductor  in 
putting  him  o£F  was  acting  in  obedience  to  the  orders  of  his  superior 
officers,  or  what  he  honestly  believed  such  orders  to  be,  and,  so  believ- 
ing, refused  to  carry  plaintiff  any  further,  and  caused  him  to  leave  the 
oars  at  a  depot  or  usual  stopping  place,  or  near  any  dwelling  house,  or 
at  any  other  suitable  stopping  place,  and  that  the  conductor,  in  so  doing, 
did  not  act  in  a  rude,  wanton  or  aggravated  manner,  indicating  oppres- 
sion, malice  or  a  desire  to  injure, —  the  plaintiff  cannot  recover  punitive 
or  vindictive  damages,  and  cannot  recover  any  damages  beyond  a  com- 
pensation for  the  money  actually  expended  by  him  during  his  detention, 
and  the  subsequent  passage  home,  and  for  the  reasonable  value  of  his 
time  necessarily  lost  inconsequence  of  said  ejection,  and  other  expenses 
necessarily  incurred.  -  -  -  -  Unless  the  jury  are  satisfied  from  the  evi- 
dence that  plaintiff,  soon  after  his  ejection,  was  taken  and  affected  with 
a  bad  cold  and  ill-health,  and  that  such  cold  and  ill-health  was  the  im- 
mediate cause  or  result  of  his  ejection,  and  not  produced  by  any  sub- 
sequent and  unnecessary  act  of  plaintiff,  they  will  disregard  and  not 
take  into  consideration  any  expenses  for  medicine  or  loss  of  time  which 
plaintiff  may  have  incurred,  if  any,  on  account  of  the  same,  nor  will 
they  assess  any  damages  on  account  of  such  cold  or  ill-health.  *'  ^ 

§  2085.  [Missouri  Statute.]  Injuries  REsuLTma  in  Death.  —  **  If , 
under  these  instructions,  yon  will  find  the  issues  for  the  plaintiffs,  you 
will  assess  their  damages  in  the  sum  of  $5,000."  ^ 

§  2086.  f  Iowa  Statute.]  Injuries  Resulting  in  Death.  —  "  If  you 
find  for  the  plaintiff  in  any  sum,  then  you  will  allow  her  only  a  fair 
compensation  for  the  loss  of  service  which  she  has  sustained,  as  shown 
by  the  evidence,  taking  into  consideration  the  age,  health  and  habits  of 
the  deceased,  his  capacity  for  labor,  the  probability  of  his  living  to  the 
age  of  majority,  and  the  fair  and  probable  cost  of  his  clothing,  main- 
tenance and  care,  and  such  matters  as  are  inseparably  connected  with 
his  bringing  up  by  his  mother."  ' 

1  Approved  tn  Graham  v.  Paciflc  ftc.  K.  Co.,  8  Mo.  App.  588:  9.  c.  ai- 
E.  Co.,  66  Kg.  586,  542,  543.  firmed  80  Mo.  825. 

«  Approved  mFarris  V.Cass  Avenue  *  Approved  in  Benton  o.  Ooica^ 

&c.  B.  Co.,  55  Iowa.  i^6«  53a 
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§2087.  [Illinois  Statute]  Injuries  Eesulting  in  Death:  Ex- 
cluding Consideration  of  Pecuniary  CiiIcumstances.  —  "The  pecuniary 
circumstances  of  tlie  plaintiff  and  ber  infant  daughteir,  at  the  time  of 
and  since  the  death  of  said  Jacob  Baches,  cannot  increase  or  diminisli 
the  amount  of  damngcs  which  the  plaintiff  is  entitled  to  recover  in  this 
suit,  in  case  the  jury  find  the  issue  for  her ;  and  if  the  jury  so  find,  they 
are  instructed,  in  the  assessment  of  damages,  to  disregard  all  the  testi-^ 
mony  as  to  the  pecuniary  circumstances  of  said  plaintiff  and  her  infant 
daughter,  at  the  time  of  and  since  the  death  of  said  Jacob  Baches."^ 

§  2088.  [Kansas  Statute.]  Injury  resulting  in  Death. — *'You 
should  not  take  into  consideration  the  pain  suffered  by  deceased,  or  the 
wounded  feelings  of  the  surviving  relatives,  nor  give  punitive  damages^ 
unless  said  accident  was  the  result  of  gross  carelessness,  and  reckless 
indifference  to  the  rights  of  passengers.  But  you  should  give  what 
you  deem  a  just  compensation  to  them  for  such  loss.  And  in  determin- 
ing the  same,  you  may  take  into  consideration  all  the  circumstances 
attending  his  death ;  the  relations  between  him  and  his  children  and 
next  of  kin ;  the  amount  of  his  property ;  the  character  of  his  business, 
and  the  prospective  increase  of  wealth  likely  to  accrue  to  a  man  of  his 
age,  with  the  business  and  means  which  he  had,  or  the  possibility  of  a 
decrease  of  the  same.  Damages  in  a  case  of  this  kind,  must  depend 
very  much  upon  the  good  sense  and  sound  judgment  of  the  jury,  upon 
all  the  facts  and  circumstances  of  the  case."  ^ 

§  2089.  [Illinois.]  Statutory  Action  for  Death  op  Husband  by 
Selling  Intoxicating  Liquor  to  him:  ViNDiOTfYB  Dabiages  given  as 
Compensation. —  ^*  The  plaintiff,  if  entitled  to  actual  damages,  is  not 
entitled  to  vindictive  damages  as  a  punishment  to  the  defendants,  even 
though  the  jury  may  believe,  from  the  evidence,  that  the  liquor  sold  or 


1  Approved  in  Illinois  &c  B.  Co.  v. 
Baches,  55  111.  388. 

>  Approved  in  Kansas  &c.  B.  Co.  v. 
Cutter,  19  Kan.  83,  90.  In  Gill  v. 
Rochester  &c.  R.  Co.,  37  Hnn  (N.  Y.), 
108,  in  an  action  for  damages  for  the 
death  of  a  minor  son,  it  was  held  that 
an  instmction  allowing  the  jury  to 
take  into  considerdtion  the  value  of 
the  prospective  counsel  and  .advice 
which  the  parents  would  liave  been 


likely  to  have  received  from  the  son^ 
had  he  lived,  was  erroneous,  because 
such  damages  were  involved  in  mere 
speculation.  As  to  the  elements  of 
**  pecuniary  damages"  under  the  New 
York  statute  giving  damages  for  in* 
jnries  resulting  in  death,  see  Mclntyre 
V.  New  York  Central  B.  Co.,  87  N.  Y. 
287;  Tilley  r.  Madison  Riv^R.  Co., 
24  N  Y.  471;  Ihl  o.  Forty-Second  St. 
R.  Co.,  47  N.  Y.  819. 
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given  to  said  Smelsky  may  have  caused  the  death  of  said/  Smelsley. 
And  the  jury  are  further  instructed^  the  law  is,  that  vindictive  dam- 
ages cannot  be  allowed  as  a  punishment  to  the  defendants ;  still  the 
statutes  of  this  State  expressly  declare  that,  if  the  plaintiff  has  been 
injured  in  her  means  of  support  in  the  manner  alleged  in  the  declara- 
tion, and  by  the  wrongful  act  of  the  defendants,  and  that  by  reason  of 
such  wrongful  acts,  she  has  sustained  actual  and  real  damages  to  her 
means  of  support,  that  then  the  jury  are  permitted,  under  the  statute, 
in  addition  to  such  actual  damages  (if  any  such  are  shown),  to  also 
give  the  plaintiff  vindictive  damages,  if  the  jury  shall  believe  from  all 
the  circumstances,  that  the  plaintiff  ought  to  recover  vindictive  dam- 
ages. But  unless  the  plaintiff  proves  actual  damages,  then  she  cannot 
recover  at  all  for  any  kind  of  damages.  But  the  jury  are  not  bound  to 
give  the  plaintiff  vindictive  damages.  And  if  the  jury  believe,  from  the 
proof  and  all  the  circumstances,  that  the  plaintiff  ought  not  to  have  vin- 
dictive damages,  then  the  jury  should  not  award  vindictive  damages/*  ^ 

§  2090.  Exemplary  Damaqes  :  Confining  Recovery  to  Actual  Dam- 
ages IN  A  Case  where  Maucb  was  not  Averred. —  ^^  It  is  not  averred 
in  the  petition  that  defendants  acted  willfully  and  maliciously,  and  un- 
less the  court  [jury]  shall  believe  from  the  evidence  that  property  of 
plaintiff  was  actually  injured  by  defendants,  the  finding  should  be  for 
defendants ;  and  plaintiff,  if  entitled  to  recover  at  all,  is  entitled  to 
recover  only  such  actual  damages  as  the  testimony  shows  he  has  sus- 
tained, if  any."  ^ 

§2091.  Injury  TO  Passenger  through  known  Drunken  Drivers 
Exemplary  Damages. —  *' That  if  they  believe  from  the  evidence  that 
Emil  J.  Sauer,  while  a  passenger  on  defendant's  stage  coach  was 
injured  on  account  of  the  negligence  of  defendant  by  the  employment 
of  a  known  drunken  drivei,  that  they,  the  jury,  are  not  confined  in  fixing 
the  damages  proven,  but  will  be  justified  in  giving  exemplary  damages.'* ' 

1  Approved   in    Hackett   (t  al,    v,  Wiley  v,  Eeoknk,   6  Kan.  94,  it  was 

Smelsley,  77  III.  109,  120;  citing  and  decided  that  *  whenever  the  elements 

relying  on    Schneider   v.  Hosier,  21  of  fraud,  malice,  gross  negligence,  or 

Ohio  St.  9S.  oppression  mingle  in  the  controversy, 

•  In  Bruce  v.  Ulery,  79  Mo.  322,  the  law  allows  the  jury  to  give  what 

825,  it  was  held  error  to  refuse  this  is   called    exemplary    or    vindictive 

instmction.  damages.*    It   is  needless  to  re-ex- 

^  Approved  in  Sawyer  «.  Saner,  10  amine  the  question  here.    That  dc- 

1.  466,  470;  Brewer,  J.,  said:  '^  In  cision  settles  the  correctness  of  this 

94 
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§  2092.  Slander. —  ^'If,  from  the  evidence  and  the  instructions  of 
the  court,  the  jury  find  for  the  plaintiffs,  then  the  jury  are  to  determiiie 
from'  all  the  evidence  and  the  circumstances  as  proved  on  the  trial, 
what  damages  ought  to  be  given  to  the  plaintiffs,  and  find  your  verdict 
accordingly,  but  not  exceeding  the  amount  claimed.  In  finding  the 
amountof  damages,  the  jury  may  take  into  consideration  the  mental 
suffering  produced,  if  any,  by  the  uttering  of  the  slanderous  words,  if 
they  believe  from  the  evidence  that  such  suffering  has  been  endured 
by  the  plaintiff,  and  the  present  or  probable  future  injury,  if  any, 
to  the  plaintiff  ^s  character,  which  the  uttering  of  the  words  was  calcu- 
lated to  inflict.     If  you  find  for    the  plaintiff,    she  will  be  entitled 

to  at  least  nominal  damages  without  proof  of  actual  damages."  ^ - 

**  The  jury  are  further  instructed  that  in  actions  for  slander  the  law 
implies  damages  from  the  speaking  of  actionable  words,  and  also  that 
the  defendant  intended  the  injary  the  slander  is  calculated  to  effect, 
and  the  jury,  in  case  they  find  a  verdict  of  guilty,  are  to  determine  from 
all  the  facts  and  circumstances  in  the  case,  what  damages  ought  to  be 
given,  and  are  not  confined  to  mere  pecuniary  loss  or  injury."  ^ 

§  2093.  Another  Precedent:  Smart  Monet.  — ^^ If  the  jury  find 
for  the  plaintiff,  they  will  assess  his  damages  at  any  amount  to  which 
they  may  believe  from  the  evidence  that  he  is  entitled,  not  exceeding 
the  sum  of  one  thousand  dollars.  The  jury,  in  making  their  verdict,  may 
take  into  consideration  all  the  facts  and  circumstances  as  detailed  by 
the  witnesses,  and  in  estimating  the  damages  which  they  may  think 
plaintiff  has  sustained,  maj^  take  into  consideration  his  circumstances 
and  the  injury  to  his  feelings,  and  may  add  thereto  as  compensation  for 
the  injury,  smart  money."  ^ 

§  2u94.  Seduction:  Action  by  Father. — "The  jury  in  computing 
the  damages  suffered  by  plaintiff,  will  take  into  consideration,  not  only 


Instruction;  for  it  hardly  admits  of 
doubt  that  the  employment  by  a  stage 
coach  proprietor  of  a  drunkard,  and 
entrusting  to  his  care  the  lives  and 
iimbs  of  passen<;er8,  Is  the  grossest  of 
negligence.  The  traveling  commu- 
nity have  a  right  to  expect  that  the 
drivers  of  coaches,  like  the  engineers 
of  locomotives,  are  men,  not  only  com- 
petent, but  of  sobriety;  and  whenever 


a  known  drunkard  is  placed  in  such 
positions  of  trust,  the  party  so  plac- 
ing him  should  pay  smartly  for  such 
reckless  indifference  to  human  life.** 

1  Approved  in  Boldt  v.  Bndwig,  19 
Neb.  739,  748. 

^  Approved  in  Baker  t7.  Young,  44 
111.  44. 

'  Approved  in  Clements  v.  Maloney, 
55  Mo.  352,  35C. 


Tit.  V,  Ch.  LIX]       MEASURE   OF   DAMAGES.  1491 

the  loss  of  the  services  of  Kate  Morgan  by  plaintiff,  and  the  expense 
incurred  by  him  by  reason  of  her  seduction,  pregnancy  and  confine- 
ment, but  will  also  take  into  consideration  the  anxiety  and  suffering  of 
mind  of  plaintiff  caused  by  the  loss  of  the  virtue  of  his  daughter,  tlie 
corrupting  influence  upon  tiie  morals  of  his  other  children,  and  the 
disgrace  of  his  family,  and  will  render  their  verdict  accordingly. ' '  ^ 

§  2095.  Criminal  Conversation.  —  "  Should  you  find  for  the  plaint- 
iff, the  measure  of  damages  will  be  the  amount  of  actual  damages  sus- 
tained by  reason  of  the  plaintiff 's  being  deprived  of  the  society,  serv- 
ices, comfort  of  his  wife,  if  he  was  so  deprived  of  any  of  them,  and  the 
distress  and  anxiety  of  mind  occasioned  thereby,  in  such  amount  as  you 
may  think  from  all  the  evidence  the  plaintiff  is  entitled,  to  compensate 
him  for  such  matters,  to  which  you  may  add  such  amount  of  exemplary 
or  punitive  damages  as  you  think  right."  ^ 

§  2096.  Breach  of  Promise  of  Marriage.  —  **  In  making  this  assess- 
ment you  are  to  consider  the  pecuniary  advantage  which  a  m&rriage 
with  the  defendant  would  have  been  to  her.  You  are  also  to  consider 
the  personal  pain  and  mortification,  if  any,  which  she  has  sustained  by 
reason  of  her  disappointment;  and  you  are  to  allow  her  such  sum, 
as  in  your  judgment,  will  compensate  her  for  her  loss  and  injury."  ^ 

§  2097.  Breach  of  Promise  of  Marriage  :  Aggravation  of  Dam- 
ages BY  Allegation  that  Defendant  is  Unchaste.  —  "  While  the  de- 
fendant may,  in  a  proper  case,  plead  and  show  by  competent  evidence, 
a  want  of  chastity  in  the  plaintiff  before  the  cause  of  action  arose,  yet, 
if  the  defendant  wantonly,  with  an  intention  to  injure  the  plaintiff,  al- 
leges that  she  is  unchaste,  or  that  she  has  had  sexual  intercourse  with 
other  men,  without  reasonable  belief  or  expectation  that  he  will  be  able 
to  establish  the  same  by  proof,  it  may  be  considered  by  the  jury  in 
a^ravation  of  damages.  But  it  should  not  be  considered  when  the 
allegations  are  made  in  good  faith,  under  circumstances  which  would 

*  Approved  In  Morgan  v.  Boss,  74  Vt.  692;  Badgley  v.  Decker,  44  Barb. 

Mo.  818,  322.     Citing  2  Gr.  Ev.,  §  679;  (N.  Y.)  677,  689. 

Phillips  V.  Hoyle,4  Gray,  668;  Clark  «  Approved  in  Wales  v.  Miner,  89 

V.  Fitch,  2  Wend.  (N.  Y.)  461;  Grable  Ind.  118, 127. 

V.  Margrave,  3  Scam.  (111.)  872;  Felk-  *  Approved  in  Royal  r.  Smith,  40 

ner  p.  Scarlett,  29  Ind.  164 ;  Wilhoit  v.  la.  616, 618 ;  citing  HoUoway  c.  Griffith, 

Hancock,  6  Bush  (Ky.),  667;  Field  on  82  la.  409. 
Dam  ,  §  698 ;  Rollins  o.  Chalmers,  61 
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warrant  a  cautious  attorney  in  the  belief  that  they  could  be  established 
by  evidence  on  the  trial.*'  * 

§  2098.  Seduction  AND  Breach  op  Promise  of  Marriage.  —  ''If  you 
find  that  plaintiff  was  seduced  and  debauched  by  defendant,  under  the' 
promise  of  marriage,  as  alleged  in  the  complaint,  you  may  also  award 
her  such  damages  as  flow  from  the  wrongful  act ;  any  loss  of  peace  and 
happiness,  injury  from  the  disgrace  cast  upon  her,  any  dishonor,  pain 
or  humiliation  that  is  shown  to  be  the  result  of  the  wrongful  act."  -  -  -  - 
''  While  this  is  an  action  for  damages  for  breach  of  a  marriage  contract, 
it  is  competent  for  the  plaintiff  to  plead  and  show  that  the  defendant 
seduced  her  under  the  promise  of  marriage,  and  if  this  is  shown,  ia 
connection  with  the  other  allegations  of  the  complaint,  it  would  enhance 
the  damage  of  the  plaintiff,  and  enlarge  her  rights  of  recovery."  ^ 

Subdivision  2.  —  In  Actions  for  Injuries  to  Property  Rights. 

Section    ' 

2101.  Attachment  Bond :  Action  Upon. 

2102.  [Continued.]    How  much  Awarded  for  Injury  to  Property. 

2103.  Trespass  and  Conversion. 

2104.  For  Injury  to  a  Chattel,  Value  Admitted. 

2105.  Trespass  by  an  Officer:  Excluding  Exemplary  Damages* 

2106.  Trespass  upon  Land:  Exemplary  Damages. 

2107.  Other  Precedents  on  the  Same  Subject. 

2108.  Non-delivery  by  Carrier. 

2109.  Replevin  by  Pledgor  when  Debt  Tendered  and  Refused. 

21 10.  Action  for  Purchase  Price  of  Goods :  Defense,  Breach  of  Warranty. 

2111.  In  Actions  for  Real  Estate  Brolcer's  Commissions. 

2112.  Non-delivery  of  Logs  by  Boom  Company. 

2113.  Injury  to  Property  in  Hands  of  Common  Carrier. 

2114.  Another  Precedent:  Excluding  Damages  for  Loss  of  Use. 

2115.  Breach  of  Contract  to  Deliver  Personal  Property. 

2116.  Another  Precedent. 

2117.  Railway  Negligence :  Killing  Domestic  Animals. 

2118.  Breach  of  Warranty  of  Chattel. 

2119.  Eminent  Domain:  Benefits  Considered:    Consequential  Damages  Ex- 

cluded. 

2120.  Eminent  Domain:  Depreciation  In  Market  Value. 

2121.  Eminent  Domain :  Effect  of  Severing  Land  on  its  Value. 

^  Approved  in  Haymond  r.  Saucer.  *  Haymond  9.  Saucer,  84  Ind.  11. 

84  Ind.  8,  7  (Hunter  v.  Hatfield,  G8  Ind. 
416,  distinguished). 
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Section 

2122.  Eminent  Domain :  Valae  of  Land  Taken :  Damages  by  Severing  Farm, 

Additional  Fences,  etc. 

2123.  Eminent  Domain :  Assessment  of  Benefits. 

2124.  Eminent  Domain:  Injury 'to  MarlLet  Valae,  Excluding  Consequential 

Damages,  etc. 

2125.  Eminent  Domain:  Consequential  Damages,  Injury  to  Adjacent  Build- 

ings, Danger  of  Destruction,  etc. 

2126.  Eminent  Domain :  Actual  Damage  Enhanced  in  View  of  Kind  of  Use, 

Excluding  Injury  to  Stock,  Damage  from  Noise,  Fires,  Liability  to 
Fence,  Crossing,  etc. 

2127.  Municipal  Corporations:  Clianging  Grade  of  Streets. 

§  2101.  Attachment  Bond  :  Action  upon, —  '*  It  is  admitted  by  the 
defendants  in  this  case,  that  they  executed  the  bond,  etc.  The  only 
thing  for  the  jury  to  determine  is,  the  amount  of  damages  actually  sus- 
tained by  the  plaintiff,  by  reason  of  his  property  having  been  attached. 
The  jury  will,  in  assessing  damages,  allow  him  for  all  money  neces- 
sarily expended  in  traveling  to  and  from  his  house  to  the  place  of  trial, 
as  well  as  expenses  for  hotel  bills  for  himself  while  in  attendance  on  the 
court  defending  said  attachment,  and  a  reasonable  compensatloii  for 
his  time  and  attorney's  fees,  as  they  may  find  from  the  evidence,  in 
defending  said  attachment ;  and  will  also  allow  plaintiff  such  damages 
as  they  may  think,  from  the  evidence,  he  has  susta  ined  for  the  loss  of 
the  use  of  his  property,  or  any  injury  or  loss  of  the  same  or  any  part 
thereof,  from  the  time  it  was  taken  on  the  attachment  until  the  attach- 
ment was  dissolved.^ 

§  2102.  [Continued.]  How  much  Awarded  for  Injury  to  the 
Property.  —  **  The  measure  of  damages  in  this  case,  so  far  as  injury 
to  the  property  is  concerned,  should  be  estimated  by  the  actual  injury 
done  to  the  mill  and  machinery,  by  reason  of  carelessness  and  negli- 
gence and  bad  usage  of  the  same  by  defendant  Beauchamp  [the  attaching 
party],  and  the  officers  and  those  having  charge  of  the  same,  by  his  or 
their  direction,  not  including  in  the  estimate  any  damage  for  natural 
wear  and  tear,  or  damage  by  the  elements  which  were  unavoidable  and 
not  the  result  of  any  fault  of  the  defendant  or  those  having  charge  of 
the  same;  together  with  the  reasonable  value  of  the  use  of  said  mill, 
machinery  and  property  under  all  the 'facts  and  circumstances,  and  the 
condition  in  which  it  was,  making  allowance  for  expenses  of  feeding, 

^  Approved  In  Kelly  r.  Beauchamp,  59  Mo.  178, 179. 
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keeping  and  preserving  same,  and  necessary  repairs  from  the  time  it 
was  attached  until  the  attachment  was  dissolved."  ^ 

§  2103.  Trespass  Aia>  Conversion.  —  ''If  you  find  for  the  plaintiff, 
the  measure  of  his  damages  will  be  the  value  of  the  goods  at  the  time 
they  were  taken  by  the  defendants,  at  the  place  they  were  taken,  with 
seven  per  cent,  interest  on  such  amount  from  the  time  of  conver- 
sion."* 

§2104.  For  Injury  to  a  Chattel,  Value  Admitted. —  "That,  if 
the  jury  find  for  plaintiff,  they  will  assess  his  damages  at  the  sum  of 
$175,  the  defendant  admitting  that  to  be  the  value  of  the  mule."  ^ 

§  2105.  Trespass  by  an  Officer:  Excluding  Exemplary  Dam- 
ages. —  '*  The  plaintiff  is  not  entitled  to  exemplary  damages,  unless  it 
appears  from  the  evidence  that  defendants  acted  wantonly,  maliciously, 
violently  or  oppressively,  in  their  proceedings  under  said  writ."  * 

§  2106.  Trespass  upon  Land:  Exemplary  Damages.  —  **If  the 
the  jury  believe,  from  the  evidence,  that  the  plaintiff  was  in  possession 
of  the  land  described  in  the  declaration,  and  had  the  same  fenced,  and 
that  the  defendant  willfully  and  forcibly  broke  the  fence  and  entered  upon 
the  said  land,  the  jury  may  allow,  as  damages,  any  sum  not  exceeding 


1  Approved  in  Kelly  v,  Bcauchamp, 
69  Mo.  178,  179. 

'  Approved  in  Simpson  v,  Alex- 
ander, 35  Kan.  227.  The  coart  said: 
**  The  theory  of  the  law  Is  that  the  party 
whose  property  has  been  taken  and  con- 
verted shaU  receive  full  indemnity,  cit- 
ing Shepard  v.  Pratt,  16  Kan.  209; 
Andrews  v.  Durant,  18  N.  Y.  496; 
Chapman  v.  Chicago  &c.  R.  Co.,  26  Wis. 
295;  McCormlck  v.  Pennsylvania  &c.  R. 
Co.,  49  N.  Y.  303;  Hamerr.  Hathaway, 
33  Cal.  117;  1  Sutherland  on  Dam. 
174.  For  another  Instruction  (ap- 
proved but  not  recommended)  in  an 
action  for  the  destruction  of  a  cro^x 
by  trespassing  animals,  see  Gripton  v, 
Thompson,  32  Kan.  3(57,  371. 

*  Approved  in  Halferty  v,  Wabash 
&c.  R.  Co.,  82  Mo.  90,  9G. 


*  In  Bruce  v.  Ulery,  79  Mo.  322,  826, 
the  court  held  it  error  to  refuse  this 
Instruction,  —  citing  Franz  v,  Hilter- 
brand,  45  Mo.  121;  Engle  v,  Jones,  51 
Mo.  816;  Seibel  v.  Siemon,  72  Mo.  626^ 
531;  Morgan  v.  Durfee,  69  Mo.  469. 
The  court  also  approved  the  proposi- 
tion laid  down  in  Burton  v.  Fulton,  49 
Pa.  St.  161  that:  "  Public  officers  act- 
ing within  the  scope  of  their  author- 
ity are  not  answerable  in  damages  for 
their  acts,  unless  done  maliciously.'* 
The  application  of  tliis  proposition  to 
the  case  in  judgment  was,  that  the 
action  was  for  alleged  trespass,  com- 
mitted by  a  constjible  and  a  private 
person  assisting  him,  in  making  a 
search  for  a  deed  under  a  writ  of  re- 
plevin. 
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the  amount  sued  for,  even  though  the  sum  allowed  may  exceed  the 
amount  of  damages  actually  proven,  provided  the  entry  was  not  for  the 
purpose  of  building  a  railroad  or  its  fixtures,  if  it  had  proper  authority 
to  build  and  operate  such  railroad.*'  ^ 

§  21Q7.  Other  Precedents  on  the  Same  Subject. — ''That  if  they 
believe  from  the  evidence  that  the  defendants  entered  the  premises  of 
the  plaintiff,  and  willfully  injured  and  damaged  the  personal  property 
of  the  plaintiff  therein,  the  jury*  in  assessing  the  plaintiff's  damages, 
are  not  confined  to  the  actual  injury  to  the  property,  but,  in  addition 
to  the  actual  damages,  may  assess  such  exemplary  damages  as  they 
may,  in  their  discretion,  deem  just."  2  ....*«  jf  the  jury  believe,  from 
the  evidence,  that  a  trespass  in  this  case,  was  committed  by  the  defend- 
ant, or  his  servants  by  his  direction,  in  a  wanton,  insulting,  willful 
and  reckless  manner,  the  jury  are  authorized  to  find  exemplary  or  puni- 
tive damages,  that  is,  such  damages  as  will  compensate  the  plaintiff  for 
any  wrong  to  her,  and  to  punish  the  defendant,  and  to  furnish  an  ex- 
ample to  deter  others  from  like  practices."  ^ 

§  2108.  Non-Delivery  by  Carrier.  —  '*  If  the  jury  find  for  the  plaint- 
iffs, they  are  instructed  that  the  measure  of  damages  to  be  allowed  the 
plaintiffs  is  the  value  of  the  grain  at  Kansas  City  at  the  time  the  grain 
should  have  arrived,  with  interest  at.  six  per  cent,  from  said  time,  after 

deducting  freight  and  other  expenses  of  transportation."  ^ 

*  • 

§  2109.  Replevin  by  Pledgor  wh^re  Debt  Tendered  and  Refused.  — 
*^  If  you  find  for  the  plaintiff,  you  will  assess  the  damages  plaintiff  has 


1  Approved  in  Indianapolis  &c.  R. 
Co.  V.  Cobb,  68  111.  64;  citing  Ously  v. 
Hardin,  23  111.  404;  Best  o.  Allen,  30 
lU.  34;  Farwell  v.  Warren,  61  111.  468. 

'  Approved  In  Best  v.  Allen,  30  111. 
31,  32. 

*  Approved  in  Cutler  v.  Smith,  57  111. 
256.  lu  approving  this  instruction  tlio 
court  said :  "  This  instruction  states  a 
correct  and  undeniable  principle  of 
law ;  one  that  has  long  been  recognized 
flaid  enforced,  it  is  based  upon  sound 
policy.  The  experience  of  past  ages 
demonstrates  a  tendency  on  the  part  of 
many,  in  every  community,  to  take  the 


law  into  their  own  hands,  and  to  op- 
press, insult  and  abuse  others,  even  in 
pursuing  their  rights.  And  inasmuch 
as  such  conduct  is  not  indictable,  the 
law  has,  for  the  repose  of  society,  au- 
thorized the  jury  to  give  exemplary 
damages,  where  a  trespass  is  wanton, 
willful  Of  malicious,  or  where  it  is  ac- 
companied with  such  acts  of  indignity 
as  to  show  a  reckless  disregard  of  the 
rights  of  others,  as  a  punishment  for 
the  wrong,  and  to  deter  others  from 
the  perpetration  of  such  acts.*' 

*  Approved  in  Kirkpatrick  v.  Kan- 
sas City  &c  R.  Co.,  86  Mo.  341,  348. 
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sustained,  according  to  the  evidence,  by  reason  of  its  detennon  since 
the  time  the  tender  was  made,  if  any,  and  for  any  injuries  thereto,  if 
any  are  shown  by  the  evidence,  and  you  will  also  find  the  value  of  said 
property,  and  state  it  in  your  verdict."  ^ 

§2110.  Action  for  Purchase  Price  op  Goods:  Defense,  Breach 
OF  Warranty.  —  **  The  jury  are  instructed  that  the  true  measure  of 
damages  (if  you  find  such  damages)  is  the  difference  between  the  value 
which  the  furniture  sold  would  have  had  at  the  time  of  the  sale  and 
delivery  in  Denver,  if  it  had  been  such  as  corresponded  with  the  guar- 
anty, and  its  actual  value,  with  the  defects  shown  in  the  quality,  kind 
of  material  and  finish  of  the  furniture,  if  you  find  such  defects,  and  the 
sum  when  so  found  by  3'ou  (if  you  shall  find  any),  you  shall  deduct 
from  the  contract  price,  in  making  up^'our  verdict."  2 

§2111.  In  Actions  for  Real  Estate  Brokers'  Commissions. — If 
you  find  for  plaintiff,  then  he  is  entitled  to  recover  such  sum  as  you 
believe,  from  the  evidence,  his  services  were  reasonably  worth,  ac- 
cording to  the  usual  or  customary  mode  of  charging  for  such  services, 
among  real  estate  agents,  at  the  time  and  place  such  services  were  ren- 
dered, together  with  interest  on  such  sum,  at  the  rate  of  seven  per  cent 
per  annum  from  the  time  the  same  was  done."  ^ 

§  2 1 12.  NoN  delivery  of  Logs  by  Boom  Company.  —  "If  the  defend- 
ants wanted  their  logs  to  manufacture  into  lumber,  and  had  the  fa- 
cilities for  doing  so,  and  depended  upon  getting  their  logs  for  that 
purpose,  and  did  not  have  other  logs,  and  could  not  get  a  sufficient 
supply  from  other  sources  to  manufacture,  and  these  facts  were  known 
to  the  plaintiff  when  notified  to  turn  them  over  the  falls,  then,  if  the 
plaintiff  was  in  fault  in  not  delivering  the  logs,  and  defendant  could 
have  manufactured  them  if  delivered,  the  defendants  are  entitled  to 
damages,  to  the  difference  between  the  market  value  of  the  manufac* 
tured  lumber  from  the  logs  at  defendant's  mills  and  the  market  value 
of  the  logs  in  plaintiff's  boom  at  the  time  they  should  have  been  turned 
out,  adding  thereto  the  cost  of  manufacturing  the  same  into  lumber, 

1  Approved  in   Ingle   v.  Mudd,  86  '  Approved  in  Lansing  v.  Johnson, 

Mo.  216,  217.  18  Neb.  175.     Citing  2  Sutherland  on 

^  Approved  In  Smith  v.   Mayer,  3  Dam.  451 ;  Ham  v,  Goodrich,  87  N.  li. 

Colo.  209.     Citing  Seclgw.  Dam.  286*  185. 
291*;  Benj.  ouSales,  §908,  n.  d. 
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and  the  boom  charges,  and  the  cost  of  getting  the  logs  to  defend- 
ant's mill  if  they  had  been  duly  turned  out."  ^ 

§  2113.  For  Injury  TO  Property  in  Hands  op  Common  Carrier. — 
*'  Where  property  is  injured  by  a  common  carrier,  by  reason  of  the 
negligence  of  the  carrier,  the  rule  of  damages  is,  the  difference  between 
the  value  of  the  property  as  delivered  at  the  time  and  place  of  the  de- 
livery and  the  value  at  the  same  place  at  the  time  and  in  the  condition 
that  such  property  should  have  been  delivered;  and  this  will  be  the 
rule,  notwithstanding  the  fact  that  the  shipping  contract  may  contain  a 
clause  stating  that  the  value  of  the  property  does  not  exceed  a  certain 
sum.  But  in  the  present  case  the  damages  cannot,  in  any  event,  exceed 
the  sum  of  |300,  which  is  the  amount  claimed  in  the  petition."  ^ 

§  2114.  Another  Precedent:  Excluding  Damages  for  Loss  of 
Use.  —  *'*'  The  court  instructs  the  jury  that  no  damages  can  be  recovered 
by  the  plaintiff  in  this  action,  except  such  damages  as  should  either  be, 
fairly  and  substantially  considered,  as  arising  naturally  —  that  is,  ac- 
cording to  the  usual  course  of  things  —  from  the  breach  of  the  contract 
entered  into  by  the  defendant  to  safely  carry  the  jack  from  Burlington 
to  Monmouth,  or  such  damages  a^  may  reasonably  be  supposed  to 
have  been  in  contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it.  Therefore,  if  the 
jury  believe,  from  the  evidence,  that  the  jack  in  controversy  was 
shipped  from  Burlington  to  Monmouth  on  a  contract  made  between 
plaintiff  or  its  agent,  and  defendant  or  an  agent  of  defendant,  and  that 
at  the  time  such  contract  was  made,  nothing  was  said  or  done  to  cause 
the  defendant  or  its  agent  to  know  the  purpose  for  which  said  jack 
was  being  shipped,  then  and  in  that  cas,e,  no  damages  could  be  recovered 
from  the  defendant  in  this  action  for  loss  of  the  use  of  the  jack  during 
any  portion  of  time  for  breeding  purposes."  ^ 

§  2115.  Action  for  Breach  of  Contract  to  Deliver  Personal 
Property.  —  *'  In  an  action  for  breach  of  an  executory  contract  to  de- 
liver personal  property,  in  the  absence  of  fraud  or  stipulation  to  the 
contrary,  the  rule  is  actual  compensation.      The  injured  party  may  re- 

1  Approved  in  Mississippi  &c.  Boom  ^  Approved  in  Chicago  &c.   R.  Co. 

Co.  V.  Prince,  34  Miiin.  71,  75.  v.  Hale,  83  Ul.  361,  362. 

*  Approved  in  Kansas  City,  &c.  R. 
Co.  V.  Simpson,  30  Kan.  645,  648, 649. 
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cover  his  loss  sustained.  In  such  case,  if  the  value  of  the  property 
sold  has  advanced,  the  damage  is  the  difference  between  the  contract 
price  and  market  price  at  the  time  and  place  of  delivery,  and  in  case  of 
payment  by  the  buyer  of  all  or  part  of  the  purchase  price,  he  is  entitled 
to  such  difference  between  the  contract  and  market  prices,  in  addition 
to  the  sum  paid  on  the  contract  and  seven  per  cent,  interest  on  the  sum 
paid  on  the  contract  from  the  breach  thereof."  ^ 

§  2116.  Another  Precedent. — **If  the  jury  should  believe,  from 
the  evidence,  that  said  defendant  unconditionally  bargained  with  said 
plaintiffs  on  the  13th  day  of  January,  1871,  for  the  delivery  to  them  on 
Saturday,  the  following  day,  at  Pecatonica,  his,  the  said  defendant's^ 
twelve  fat  hogs,  and  that  the  defendant  without  any  legal  excuse  there- 
for, failed  to  deliver  'the  same  at  the  time  and  place  agreed  upon, 
then  the  measure  of  damages  would  be  the  difference  between  the  con- 
tract price  and  the  fair  market  value  of  said  hogs  at  said  Pecatonica 
on  said  Saturday."  '^ 

§  2117.  Railway  Nbolioence:  Killing  Domestic  Animals.  —  "The 
measure  of  damages  in  the  event  of  recovery,  is  actual  market  value  of 
the  hogs  killed,  including  any  depreciation  in  the  market  value  on  ac- 
count of  injuries  inflicted  by  defendant's  locomotive  and  machinery."  ' 

§  2118.  Breach  op  Warranty  op  Chattel. — *'If,  at  the  time  the 
trade  was  made,  the  defendant,  or  the  agent  of  the  defendant,  acting 
by  the  authority  of  the  defendant,  warranted  the  horse  that  the  plaintiff 
got  to  be  sound,  when  the  horse  was  unsound  at  the  time  of  such  war- 
ranty, then  the  plaintiff  is  entitled  to  recover,  and  the  measure  of  dam- 
ages should  be  the  difference  between  the  value  of  the  horse  as  he  thea 
was,  and  what  his  value  would  have  been  if  he  had  been  sound."  * 

§  2119.  Eminent  Domain:  Benepits  Considered:  Consequential. 
Damages  Excluded. —  **  The  jury  are  instructed  that,  from  all  the 
facts  and  circumstances  of  this  case,  it  is  for  you  to  determine  what, 
if  any,  damages  the  said  Waldo  sustained  by  reason  of  the  appropriation 

*  Approved  in  Post  v.  Garrow,  18  ^  Approved  in  Hudson  v,  St.  Louia 
Neb.  682,  687,  688.  &c.  R.  Co.,  53  Mo.  626,  632. 

*  Approved  In  Kitzlnger  v,  Sanborn,  *  Approved  in  Wallace  v.  Wren,  32" 
70  111.  146,  149.  111.   147;    distingaishing   Crabtree  v. 

^Ue.  21  ID.  180. 
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of  a  part  of  his  said  lands  for  a  railroad,  ^nd  such  damages  are  to  he 
his  actual  damages  to  said  lands  through  which  the  road  is  located, 
estimated  at  the  time  of  taking  the  same ;  and  such  inconveniences,  if 
anj",  as  are  common  to  other  persons  and  lands  in  the  same  neighborhood 
are  not  to  be  taken  into  such  estimate ;  and  if,  from  the  evidence,  3'ou 
believe  that  a  part  of  Waldo*s  lands,  over  which  the  road  is  located, 
are  wet,  low  or  swampy  lands,  and  that  by  reason  of  the  location  of  the 
railroad  over  the  same,  the  same  or  a  part  were  drained  or  thereby  made 
more  valuable,  then  such  advantages  should  be  taken  into  consideration 
and  in  diminution  of  the  damages  to  be  awarded.  -  -  -  -  The  court  in- 
structs the  jury  that  in  estimating  the  amount  of  damages,  if  any,  to 
be  awarded  by  them  to  the  defendant,  Waldo,  they  will  not  consider 
such  inconveniences  to  him  as  are  the  consequence  of  the  lawful  and 
proper  use  of  the  plaintiff's  railway  and  are  common  to  the  other  land- 
owners in  the  neighborhood,  portions  of  whose  lands  are  not  taken,  such 
as  the  blowing  of  whistles,  the  noise  of  trains  and  the  liability  of  either 
to  frighten  farm  animals  and  the  like. In  estimating  the  dam- 
ages to  the  land  in  controversy,  the  jury  will  consider  the  quantity  and 
value  of  the  land  taken  by  the  railroad  company  for  a  right  of  way,  and 
the  damages  to  the  whole  tract  by  reason  of  the  road  running  through 
it,  and  deduct  from  these  amounts  the  benefits,  if  any,  peculiar  to  the 
said  tract  of  land,  arising  from  the  running  of  the  road  through  the 
same.  And  by  peculiar  benefits  to  that  land  is  meant  such  benefits  as 
that  land  derives  from  the  location  of  the  road  through  it  as  are  not 
common  to  the  other  land  in  the  same  neighborhood."  ^ 

§  2120.  Eminent  Domain:  Depreciation  in  Market  Value.  —  '*The 
interruption  of  plaintiff  in  the  use  and  cultivation  of  his  land,  or  any 
inconvenience  he  may  have  been  put  to  in  its  cultivation  and  use  as  a 
live  stock  farm,  or  otherwise,  according  to  his  peculiar  taste  in  farming, 
since  the  appropriation  of  the  right  of  way,  if  any,  cannot  be  consid- 
ered by  the  jury  in  forming  the  elements  of  damages  in  his  favor,  and 
your  inquiry  must  be  confined  to  the  market  value  of  plaintiff's  land 
before  and  after  the  right  of  way  was  appropriated,  taking  into  the 
account,  in  this  connection,  the  number  of  acres  taken  for  right  of  way, 
the  manner  of  its  location,  the  way  his  land  is  cut  by  the  railroad  and 
the  like ;  so  as  to  be  able  to  estimate  the  true  market  value  of  the  land, 

1  Approved  In  Wyandotte  &c.  K.  Ricipe,  57  Mo.  601;  Paclflc  R.  Co.  t?. 
Co.  r.  Waldo,  70  Mo.  629, 631.  Citing  Chrystal,  25  Mo.  644;  Lee  v.  Tebo  &c. 
aud  relying  upon  Quiacy  &c.  R.  Co.  v,      R.  Co.,  53  Mo.  178. 
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> 

affected  bj'  the  location  of  the  railroad  before  and  after  such  location, 
the  difference  in  the  market  value  of  the  land  affected  by  the  appropri- 
ation of  the  strip  for  right  of  way  before,  and  then  again  after,  the 
right  of  way  is  asserted,  will  form  or  constitute  his  true  measure  of 
<lamages.  -  -  -  -  Nevertheless,  if  you  find  from  the  eviJence  that  the 
plaintiff 's  farm  consisted  of  near  five  hundred  acres  of  improved  lands, 
and  the  right  of  way  of  defendant  cut  the  same  in  such  a  manner  as  to 
injure  the  value  of  the  same  by  throwing  it  open  and  dividing  into 
pieces,  you  are  at  liberty  to  consider  all  the  circumstances  and  effects 
upon  the  lands  and  lots,  if  any,  by  reason  of  the  location  upon  the 
lands  of  the  railroad,  and  all  the  inconveniences  directly  caused  by  the 
railway,  in  determining  the  effect  the  same  would  have  upon  the  market 
value  of  the  lands ;  and  it  is  the  depreciation  in  market  value  of  the 
premises  which  is  tfaie  true  measure  of  damages,  and  which  you  are  to 
allow  for,  and  not  the  matters  which  would  cause  such  depreciation."  ' 

§  2121.  Eminent  Domain  :  Effect  of  Severing  Land  on  its  Value.  — 
*^  If  the  jury  find  from  the  evidence,  that  tlie  part  of  the  lot  proposed 
to  be  taken  in  tliis  case  is  of  greater  value  when  considered  as  a  part  of 
the  entire  lot  than  it  would  be  as  a  separate  and  distinct  piece  of  prop- 
erty entirely  disconnected  from  the  residue  of  the  lot,  then  the  jury, 
in  order  to  make  the  owner  of  the  lot  just  compensation  for  the  part  of 
the  lot  taken,  may  allow  to  him  the  fair  cash  or  market  value  of  the  part 
of  the  lot  taken,  when  considered  in  its  relations  to  and  as  a  part  of  the 
entire  lot,  and  not  simply  what  may  appear  to  be  its  value  as  a  sep- 
arate and  distinct  piece  of  property  entirely  disconnected  from  the 
residue  of  the  lot."  ^ 

§  2122.  Eminent  Domain  :  Value  of  Land  Taken  :  Damage  by  Sever- 
ing Farm,  Additional  Fencing,  etc.  —  *'  One  item  of  damage  to  which 
the  defendant  is  entitled  is  the  value  of  the  land  actually  appropriated 
and  taken  by  the  company ;  and  you  may  add  to  this  any  injury  to  the 
residue  of  the  land  from  which  it  is  taken,  naturally  resulting  from  the 
appropriation  and  construction  and  operation  of  the  road  thereon,  such 
as  cutting  the  fields  into  an  inconvenient  and  ill  shape  and  destroying 
means  of  communication  between  one  portion  and  another,  as  the  com- 
pany  is  under  no  legal  obligation  to  afford  the  defendant  any  crossing 
other  than  highway  crossings,  and  is  entitled  to  the  exclusive  possession 

>  Approved  in  Hartshorn  v.  Bur-  *  Approved  In  Chicago  &c.  R,  Co.  v, 

lington  &c.,  52  la.  G13,  GIC,  C17.  Blake,  116  UL  108. 
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of  the  strip  of  land  over  which  the  right  of  way  has  been  obtained. 

You  may  also  consider  as  damages  any  additional  amount  of  fencing 
necessary  to  a  safe  and  proper  use  of  the  defendant's  improved  farm 
or  fields  already  enclosed,  as  the  law  does  not  impose  on  the  company 
any  obligation  to  fence  their  right  of  way,  except  so  far  as  they  may 
choose  to  do  so  for  the  protection  of  their  own  interests,  the  law  simply 
imposing  on  them  the  obligation  to  pay  for  animals  killed  by  them  on 
their  track,  where  it  is  not,  but  might  be  securely  fenced."  ^ 

§2123.  Eminent  Domain:  Assessment  of  Benefits. — ''The  court 
instructs  the  jury  for  the  defendant,  that  in  estimating  the  benefits  to 
the  claimant  from  the  construction  and  use  of  said  railroad,  it  is  not 
proper  for  them  to  take  into  consideration  such  benefits  as  are  sustained 
by  claimant,  in  common  with  owners  of  land  adjacent,  through  which 
the  said  road  does  not  run ;  but  only  such  as  result  to  the  claimant 
over  and  above  such  common  benefit."  * "In  estimating  the  dam- 
ages to  the  land  in  controversy,  the  jury  will  consider  the  quantity  and 
value  of  the  land  taken  by  the  railroad  company  for  a  right  of  way  and 
the  damages  to  the  whole  track  by  reason  of  the  road  running  through 
it ;  and  deduct  from  these  amounts  the  benefits,  if  any,  peculiar  to  the 
said  tract  of  land,  arising  from  the  running  of  the  road,  through  the 
same.  And  by  peculiar  benefit  to  tiiat  land,  is  meant,  such  benefits  as 
that  land  derives  from  the  location  of  the  road  through  it,  as  are  not 
common  to  the  other  lands  in  the  same  neighborhood."^ 

§  2124.  Eminent  Domain:  Injury  to  Market  Value,  Excluding 
Consequential  Damages,  etc.  — ''  You  are  not  to  consider  the  land  as 
an  entire  tract,  but  merely  as  the  commissioners  themselves  looked  upon 
it  as  they  went  upon  the  several  tracks  and  djtermined  the  amount 
they  were  injured.     The  railroad  company  does  not  agree  to  increase 


*  Approved  in  Baltimore  &c.  R.  Co. 
V.  Lansing,  52  Ind.  229,  232,  233.  The 
court  said :  '<  It  is  settled  in  this  State 
that  damages  may  be  given  for  cutting 
fields  into  Inconvenient  shapes,  de- 
stroying ^he  convenience  and  advan- 
tages of  water  for  stock  to  a  portion 
of  the  farm,  and  rendering  an  addi- 
tional amount  of  fencing  necessary  to 
a  safe  and  proper  use  thereof.  White- 
water Valley  R.  Co.  v.  McClure,  20 


Ind.  536 ;  Montmorency  &c.  R.  Co.  v. 
Rock,  41  Ind.  2G3;  Montmorency  &c. 
R.  Co.  V.  Stockton,  43  Ind.  828; 
Logansport  v.  McMillen,  49  Ind.  493; 
Grand  Rapids  &c.  R.  Co.  v,  Horn,  41 
Ind.  479." 

2  Approved  in  Railroad  Co.  t>. 
Black,  58  111.  34,  distinguishing  Rail- 
road Co.  V.  Carpenter,  14  111.  190. 

'  Approved  in  Quincy  &c.  R.  Co.  v 
Ridge,  67  Mo.  699,  GOl . 
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the  plaintiff's  land  in  value,  but  does  agree  to  compensate  for  any 
injury  or  depreciation,  and  they  (the  commissioners)  take  the  value  as 
it  was  the  moment  before  the  right  of  way  was  appropriated,  and  then 
how  much  it  is  depreciated  or  injured,  upon  the  same  market.  In  de- 
termining this  you  have  a  right  to  look  at  all  matters  that  injure  or  de- 
teriorate the  value  of  the  premises  in  market.  In  doing  this  you  can, 
of  coui^se,  look  at  the  manner  in  which  the  road  runs  through  the  sev- 
eral tracts  or  quarter  sections.  How  does  it  divide  the  tracts  into  regu- 
lar or  irregular,  salable  or  unsalable  portions?  And  how  the  aggregate 
of  these  pieces  compared  with  the  appraised  value  of  the  whole  tract? 
You  are  not  to  allow  consequential  or  speculative  damages  to  the 
plaintiff,  as  the  necessity  to  build  fences  that  may  never  be  required, 
or  for  any  other  purpose  not  certain.  The  damages  that  you  can  con- 
sider are  actual  damages,  not  imaginary ;  such  as  affect  the  value  of 
the  premises  in  the  market,  and  such  as  are  established  by  proof.''  ^ 

§  2125.  E^AiNENT  Domain  :  Consequential  Damaoes:  Injurt  to  ad- 
jacent Buildings:  Danger  of  Destruction,  etc. — "The  question  for 
you  to  determine  is  what  injury  to  the  premises  of  the  plaintiff  as  they 
were  at  the  time  of  the  taking  them  from  the  road,  is  caused  by  such 
taking.  The  buildings  of  the  appellant  may  be  reduced  in  value  by  the 
contiguitj"  of  the  road  and  the  use  of  engines  upon  it.  Hes  buildings 
and  lands  before  adapted  and  used  for  particular  purposes,  may  from 
the  same  cause,  become  less  fitted  for  such  purposes.  The  owner  may, 
be  incommoded  by  high  embankments  or  deep  excavations  on  the 
line  of  the  road,  her  buildings  subjected  to  greater  hazard  from  fire, 
her  household  to  injury  or  destruction,  unless  guarded  with  more  than 
ordinary  care."  ^ 

§  2126.  Eminent  Domain:  Actual  Damage  Enhanced  in  View  op 
Kind  op  Use,  Excluding  Injury  to  Stock,  Damage  from  Noise,  Fires, 
Liability  to  Fence,  Crossing,  etc.  — '*  In  securing  the  owner  of  the 
land  just  compensation  for  taking  a  right  of  way  through  the  same,  the 
jury  should  give  in  addition  to  the  actual  value  of  the  land  taken,  a 
further  indemnity  for  damages  resulting  from  the  use  to  which  the 
land  taken  is  to  be  applied,  this  is  if  the  balance  of  the  tract  is  dam- 
aged.   The  jury  are  instructed  that  in  estimating  the  damages 

due  the  plaintiff  for  right  of  way  appropriated  by  the  railroad  company, 

^  Approved  m  Atchisoii  &c.  H.  Co.  ^  Approved  In  Curtis  v,  St.  Paul  &c 

t7.  Blackshire,  10  Kan.  477.  488.  R.  Co.,  20  Mmu.  28,  38. 
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you  will  not  allow  anything  for  the  noise  and  confusion  incident  to 
the  operation  of  trains,  nor  any  damages  that  may  arise  by  reason  of 
the  negligent  or  the  improper  construction  or    management  of  the 

road. The  jury  will  not  allow  any  damages  that  arise  or  may 

arise  from  fires  set  out  by  the  engines  on  the  road,  nor  for  the  danger 
to  stock  and  children  or  persons,  or  damages  that  may  arise  by  injury 

to  stock,  property  or  persons. The  plaintiff  being  the  owner  of 

lands  on  both  sides  of  the  track,  is  entitled,  upon  proper  application,  to 
have  a  good  and  sufficient  roadway  crossing.  Whether  such  crossing 
has  or  has,  not  been  made,  is  not  to  be  considered  by  you  in  this  case, 
and  no  damages  can  be  allowed  by  you  for  the  want  of  crossing  or  for 
its  insufficiency.  That  is  a  question  that  cannot  be  determined  in  the 
Award  of  damages  for  right  of  way  as  in  the  present  case."  ^ 

§  2127..  Municipal  Corpoeations  :  Chakoing  Grade  of  Streets. — 
*' In  determining  the  market  value  of  the  property  before  the  change, 
if  any  you  find,  you  will  carefully  weigh  all  the  evidence  introduced  as 
to  that  subject,  the  location  of  the  property,  its  surroundings  and  desir- 
ability and  situation  as  to  grade  before  the  changes  and  when  you  have 
•done  this  in  the  light  of  what  you  yourselves  have   seen,  fix  its  market 

value  before  the  change  of  grade. '*  You  will  then  as  carefully 

weigh  the  evidence  in  the  light  of  your  inspection  of  the  premises  as  it 
is  after  the  change  in  grade  of  streets,  and  in  doing  so  you  will  con- 
sider what  it  will  cost  to  raise  the  improvement,  if  anything,  and  all  the 
facts  and  circumstances  given  in  evidence,  and  from  this  proof  fix  the 
market  value  of  the  property  after  the  change  in  grade.  The  difference 
between  these  sums,  if  in  favor  of  the  plaintiffs,  is  the  true  measure  of 
damages."  ^ 

>  Approved  in  Thompson  v.   Keo-  ^  Approved  in  Railroad  Co.  v.  Ltim, 

jknk,  61  Iowa,  187,  189.  15  Neb.  234,  241,  242. 
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OF  THE  POWER  OF  JURIES  AS  JUDGES  OF  THE  LAW. 

Section 
2132.  Preliminary. 
2138.  lu  Criminal  Cases. 

2134.  Impolicy  of  the  Doctrine  that  Juries  are  Judges  of  the  Law. 

2135.  Further  of  this  Subject. 

213G.  Conclusions  which  Flow  from  this  Doctrine. 

2137.  Right  of  Jury  to  Find  a  General  Verdict  In  Civil  Cases. 

2138.  [Continued.]    Instructions  Properly  Refused. 
2139..  What  Instructions  Given  under  this  Vi^w. 

2140.  View  that  Juries  may  Rightfully  Judge  of  the  Law  Independently  of 

the  Court. 

2141.  Jury,  how  Instructed  where  this  Doctrine  Prevails. 

2142.  [Continued.]     Illinois. 

2143.  [Continued.]     Indiana. 

2144.  [Continued.]    Connecticut. 

2145.  [Continued.]    Iowa. 

2146.  [Continued.]    Pennsylvania. 

2147.  Charge  of  Mr.  Justice  Field  on  the  Trial  of  Greathouse. 

2148.  Charge  of  Mr.  Justice  Baldwin  on  the  Trial  of  Wilson. 

2149.  No  Power  to  Direct  a  Verdict  of  Guilty. 

§  2132.  Preliminary.  —  This  subject  has  already  b^en  con- 
sidered in  connection  with  the  inquiry  whether  and  to  what 
extent  counsel  are  permitted  to  argue  questions  of  law  to  the 
jury  and  to  read  to  them  from  books  of  the  law ;  *  and  what  is 
there  said  will  not  be  here  repeated.  The  second  branch  of  in- 
quiry there  suggested  will  now  be  taken  up,  namely,  What 
instructions  shall  the  court  give  to  the  jury  touching  their  au- 
thority as  judges  of  the  law?  Again  reminding  the  reader  that 
in  civil  actions,  as  a  general  rule,  the  jury  are  not  judges  of  the 
law  in  any  sense,  but  are  bound  to  follow  the  instructions  of  the 
court,^  we  now  proceed  to  inquire  what  the  rule  is,  — 

1  Ante,  §  940,  et  seq.  «  Ante,  §  941. 
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§  2133.  In  Criminal  Oases.  —  Although  the  question  to  what 
extent  juries  are  judges  of  the  law  in  criminal  cases  and  in  actions 
for  defamation  of  character  has  drawn ^  forth  a  great  deal  of 
casuistic  discussion,^  it  is  believed  to  be  a  question  of  extreme 
simplicity.-  The  result  of  tl^e  modern  doctrine  on  the  subject 
is  that  juries  are  not  judges  of  the  law  in  cripiinal  cases  or  in 
actions  for  defamation  in  any  proper  sense.  They  have  not  the 
power  to  decide  any  question  of  law  which  incideiitally  arises  in 
the  course  of  such  a  trial.  The  judge  is  bound,  ex  officio^  to 
decide  all  questions  of  law;  the  proper  oflSce  of  the  jury  is  to 
decide  questions  of  fact.*-^  The  judge  is  bound,  when  called  upon 
by  a  party  so  to  do,  to  instruct  them  upon  the  questions  of  law 
presented  by  the  facts  in.evidence  before  them.*  In  so  instruct- 
ing them  he  does  not  merely  submit  to  them  his  opinion  of  the 
saw  for  their  revision  and  correction.*  Though  there  is  a  differ- 
ence of  opinion  upon  the.  question,  it  has  been  held,  in  a  modern 


1  Hargrave's  Notes,  1  Inst.  155  6; 
Montce  v.  Commonwealth,  3  J.  J. 
Marsh.  (Ky.)  132, 149;  Montgomery  v. 
State,  11  Ohio,  424,  427;  views  of  Mr. 
Justice  Story,  in  United  States  v,  Bat- 
tiste,  2  Suran.  (U.  S.)  240,  243;  of  Mr. 
Justice  Campbell,  in  Hamilton  v. 
People.  29  Mich.  173,  189;  of  Chief 
Justice  Parsons,  in  Coffin  v.  Coffin,  4 
Mass.  2,  25;  of  President  Addison,  in 
Pennsylvania  v.  Bell,  Add.  (Pa.)  156, 
160;  of  Mr.  Justice  Putnam,  In  Com- 
monwealth &.  Knapp,  10  Pick.  (Mass.) 
477, 496 ;  of  Mr.  Justice  Samuel  Chase, 
in  his  defense  on  the  trial  of  his  im- 
peachment, 1  Cliase  Tr.  34;  of  Chief 
Justice  Vaughan,  in  BushelVs  Case, 
Vaugh.  135,  143;  of  Mr.  Chief  Justice 
Lewis  In  People  t?.  Croswell,  3  Johns. 
Cas.  (N.  Y.)  337,  which  was  a  criminal 
prosecution  for  libeling  Thomas  Jef- 
ferson, President  of  the  United  States ; 
opinion  of  Mr.  Justice  Kent  In  the 
same  case,  Ibid,  Devizes  v.  Clark,  3 
Ad.  &  El.   606;    Mosley  r.  Walker,  7 


Bam.  &  Cres.  53,  66;  Macclesfield  v. 
Pedley,  4  Barn.  &  Ad.  403;  Fuller's 
Case,  14  How.  St.  Tr.  517  [case  422], 
{anno  1702) ;  Rex  r.  Owe^^s,  18  How. 
St.  Tr.  1203,  case  525  {anno  1752) ; 
Frahcklin's  Case,  17  How.  St.  Tr.  625, 
[case  489;  anno  1731]  ;  Rex  t?.  Wilkes, 
4  Burr.  2527  {anno  1704,  1770);  Rex 
V,  Woodfali,  6  Burr.  2661;  Rex  v. 
Withers,  8  T.  R.  428;  Com.  r.  Porter, 
10  Mete.  (Mass.)  263,  283. 

2  Co.  Lltt.  155,  156;  Post.  Cr.  L. 
265,  256. 

*  Coffin  V.  Coffin,  4  Mass.  2,  25; 
Montee  v.  Commonwealth,  3  J.  J. 
Marsh.  (Ky.)  132,  149-;  Montgomery 
V.  State,  11  Ohio  St.  424,  427;  Nels  t^. 
State,  2  Tex.  280;  Commonwealth  v. 
Porter,  10  Mete.  (Mass.)  263.  In  Mis- 
souri he  is  bound  to  do  it  without  re- 
quest. State  V.  Matthews,  20  Mo.  55 ; 
State  v.  Stonum,  62  Mo.  596;  post^  § 
2347. 

4  Hamilton  v.  People,  29  Mich.  173, 
193. 
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and  very  ably  reasoned  case,  that  it  is  error  to  instruct  them,  in 
a  prosecution  for  felony,  that  they  are  the  exclusive  and  para- 
mount judges  of  all  questions  of  law  arising  in  the  case.^  It  is 
error,  both  in  civil  and  criminal  cases,  for  the  court,  in  instruct- 
ing  them,  to  submit  questions  of  law  to  them  for  their  decision.^ 
They  have  no  right  to  undertake,  in  the  jury-room,  an  indepen- 
dent investigation  of  the  law  of  the  case,*  and  it  is  error  to 
allow  them  to  take  books  of  the  law  —  even  the  statute-book 
of  the  State  —  to  their  raom  for  that  purpose  when  they  retire 
for  deliberation.*  Aside  from  this,  it  is  familiar  law  that  the 
court  must  rule  authoritatively  upon  every  question  of  law  which 
incidentally  arises  in  the  course  of  every  trial,  civil  or  criminal, 
including  questions  touching  the  admissibility  of  evidence,^  the 
construction  of  the  pleadings,*  the  legal  sufficiency  of  the  evi- 


1  HamUton  v.  People,  29  Mich.  173, 
189.  Contra,  that  the  court  Is  bouud 
to  give  such  an  instruction  upon  re- 
<]uest:  State  v.  Snow,  18  Me.  84G,  848; 
Warren  r.  State,  4  Blackl.  (Ind.)  150. 

*  United  States  v.  Carlton,  1  Gall. 
(U.  S.)  400';  Fugate  v.  Carter,  6  Mo. 
267,  273;  Hickey  v.  Ryan,  15  Mo.  63, 
67;  Thomas  v.  Thomas,  15  B.  Mon. 
(Ky.)  178;  ante,  §  1017. 

*  Harrison  v.  Hance,  87  Mo.  186; 
Merrill  v.  Nary,  10  Allen  (Mass.),  416; 
State  V,  Smith,  6  K.  I.  83;  Newkirk  v. 
State,  27  Ind.  1 ;  post,  §  2605. 

4  State  V.  Kimball,  50  Me.  409,  418; 
Harrison  v.  Hance,  87  Mo.  186  (over- 
ruling, in  part.  Hardy  c.  State,  7  Mo. 
607);  Merrill  v.  Nary,  10  Allen 
(Mass.),  416;  Burrows  v.  Unwin,  8 
Car.  &  P.  310;  post,  §  2586.  But  cir- 
cumstances mayiexist  under  which  the 
fact  that  the  jury  have  had  books  of 
the  law  In  their  room  will  not  afford 
ground  for  a  new  tdal.  State  v.  Hop- 
per, 71  Mo.  425;  Gandolfo  v.  State,  II 
Ohio  St.  114,  118;  People  v.  Gaffney, 
14  Abb.  (N.  Y.)  Pr.  (x.  s.)  37.  Compare 
WUson  V.  People,  4  Park.  Cr.  (X.  Y.) 


6 1 9 ,  632.  Contra ,  If  taken  out  secretly : 
State  «.  Smithy  6  R.  1.  33 ;  People  v. 
Hartung,  4  Park.  (N.  Y.)  Cr.  256; 
Newkirk  «.  State,  27  Ind.  1. 

'^  Opinion  of  the  twelve  judges,  Rex 
V,  Atwood,  2  Leach  C.  C.  522;  Robin- 
son V.  Ferry,  II  Conn.  460;  Carter  «. 
Bennett,  6  Fla.  2U;  Scott  17.  Coxe,  20 
Ala.  294;  Garton  o.  Hadsell,  9  Cush. 
(Mass.)  608;  Clay  tor  v.  Anthony,  6 
Rand.  (Va.)  285;  Carrlco  v,  McGee,  1 
Dana  (Ky.),  6;  Campbell  v.  State,  23 
Ala.  45,  75.  The  jury  cannot  reject 
testimony  admitted  by  the  court,  al- 
though they  may  disbelieve  It,  and  the 
court  should  so  instruct  them.  Com- 
monwealth r.  Knapp,  10  Pick.  (Mass.) 
477,  496.  And  it  is  error  to  submit 
such  questions  to  the  jury.  Robinson 
V.  Ferry,  supra;  Ratllff  r.  Huntley,  5 
Ired.  (N.  C.)  L.  545;  Thomason  r. 
Odum,  31  Ala.  108;  Degraffenreid  r. 
Thomas,  14  Ala.  681 ;  anu,  §§  318, 1023. 

•Dasler  v.  Wlsley,  32  Mo.  489; 
Missouri  Coal  and  Oil  Co.  v.  Ilauuibal 
&c.  R.  Co.,  35  Mo.  84;  post,  §  ; 
ante,  §  1027. 
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dence,^  the  legal  effect  of  the  evidence,^  the  construction  of 
written  instruments,'^  the  construction  of  written  hiws,*  of  for- 
eign  laws,*  the  definition  of  words  and  phrases,'  and  the  like. 
The  jury  cannot  reject  testimony,  but  they  may  dMelipve  it.^ 
The  court  has  power  (considered  as  mere  power)  to  direct  the 
jury  what  verdict  to  render  in  every  civil  case,  and  they  will  be 
obliged  to  obey  the  direction;  ^  and  it  has  like  power  to  direct  a 
verdict  for  the  defendant  in  every  criminal  case.  On  the  other 
hand,  the  only  power  possessed  by  the  jury  to  judge  of  the  law  is 
the  incidental  power  which  ac6rues  to  them  from  the  abolishment 
of  special  verdicts  and  the  establishment  of  the  principle  which 
allows  them  to  resolve,  by  a  general  verdict  of  guilty  or  not 
guilty,  air  questions,  both  of  law  and  of  fact,  involved  in  the 
trial.'  But  even  here  theire  is  this  limitation  upon  their  power: 
that  if,  in  a  criminal  case,  they  return  a  verdict  of  guilty, 
contrary  to  the  instructions  of  the  court  or  to  the  opinion  of  the 
court  upon  the  weight  of  the  evidence,  the  court  possesses  the 
power  to  set  it  aside  and  to  grant  a  new  trial.  The  single  re- 
spect, then,  in  which  this  incidental  power  of  the  jury  to  judge 
of  the  law  is  absolute  lies  in  the  fact  that  they  may,  if  they  see 
fit,  contrary  to  their  moral  duty  and  the  obligations  of  their 
oaths,  disregard  the  evidence  before  them  anc".  the  law  as  ex- 


1  Cole  V.  Hebb,  7  Gm  &  J.  (Md.) 
20;  Tyson  v,  Rickard,  3  Har.  &  J. 
(Md.)  109, 116;  Davis  t?.  Davis,  7  Harr. 
A  J.  (Md.)  86;  Clarke  v.  Marriott,  9 
Oni  (Md.),  331,  834;  post,  §  2204. 

*  Harris  v.  Woody,  9  Mo.  113;  post, 
$  2244. 

>  United  States  v.  Shaw,  1  Cliff. 
(U.  S.)  817;  Goddard  v.  Foster,  17 
Wall.  (IT.  S.)  123;  State  r.  Delong,  12 
Iowa,  453;  ante,  §  1065,  et  seq. 

*  Carleton  v.  People,  10  Mich.  250 ; 
Barnes  v.  Mayor  of  Mobile,  19  Ala. 
707;  Fairbanks  v,  Woodhouse,  6  Cal. 
433;  Peoria  v.  Calhoun,  29  111.  820; 
unte,  §  1050. 

«  Cecil  Bank  v.  Barry,  20  Md.  287, 
295;  Consequa  V.  WiUings,  Pet.  (U.  S.) 


C.  C.  225;  Charlotte  v.  Chouteau,  33 
Mo.  194;  Jiivingston  t7.  Maryland  Ins. 
Co.,  6  Cranch  (U.  S.),  280;  Bowditch 
V.  Soltyk,  99  Mass.  136 ;  Kline  v.  Baker, 
99  Mass.  258;  ante,  §  1054. 

«  Homer  v.  Taunton,  6  Hurl.  &  N. 
661,  667;  Hoare  v.  Silverlock,  12  Ad. 
&EL  (N.  s.)  624;  Barnett  v.  Allen,  3 
Hurl.  &  N.  876;  ante,  §  1075. 

^  Com.  V,  Knapp,  10  Pick.  (Mass.) 
477,  496;  Rex  v.  Atwood,  2  Leach  C. 
C.  322. 

8  Post,  §  2242,  et  seq, 

•  Busheirs  Cas^  Vaugh.  135;  De- 
vizes V,  Clark,  3  Ad.  &  El.  506.  Com- 
pare Mosley  v.  Walker,  7  Bam.  &  C. 
53,  56;  Macclesfield  V.  Pedley,  4  Barn. 
&  Ad.  403.      ' 
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pounded  to  them  by  the  court,  and  return  a  verdict  of  not  guilty 
in  a  criminal  case;  in  which  case  the  law,  on  principles  of  public 
policy  and  humanity,  to  prevent  the  citizen  from  being  vexed 
by  successive  prosecutions  instituted  against  him  by  the  govern- 
ment, withholds  from  the  court  the  power  to  set  their  verdict 
aside,  or  to  bring  the  accused  again  to  trial  upon  the  same  charge, 
or  to  subject  the  jury  to  punishment.  This  power,  instead  of 
being  called  a  power  to  judge  of  the  law,  should  rather  be  re- 
garded  as  a  power  to  set  aside  (he  law  in  a  given  instance;  and  it 
is  believed  that  the  popular  affecticm  for  the  system  of  trial  by 
jury  lies  largely  in  the  fact  that  this  system  involves  a  popular 
prohibition  upon  the  execution  of  the  law  in  hard  cases.^ 
This  does  not  constitute  them  judges  of  the  law  in  a  direct  sense; 
Out,  on  the  other  band,  the  prevailing  doctrine  is  that  they  are 
bound,  even  in  criminal  trials,  to  follow  and  apply  the  law  as 
laid  down  by  the  court,  and  that  the  court  is  not  bound  to  in- 
struct them  that  they  have  the  power  to  disregard  the  law  as  thus^ 
laid  down.^ 


1  In  Texas  the  question  is  settled 
by  the  ioUowing  judicious  statute: 
•*  The  jury  are  the  exclusive  judges  of 
the  fact  in  every  criminal  case,  but 
not  of  the  law  in  any  case.  They  are 
bound  ito  receive  the  law  from  the 
court,  and  to  be  governed  thereby." 
T^xas  Code  Crim.  Pro.,  art.  676., 

*  Cora.  V,  Anthes,  6  Gray  QMass.), 
185;  Cora.  r.  'Rock,  10  Gray  (Mass.), 
4;  Pierce  v.  State,  13  N.  II.  536;  Rob- 
bins  v.  State,  8  Oh.  St.  131;  Batre  o. 
State,  18  Ala.  119  State  v.  Drawdy,  14 
Rich.  L.  (S.C.)  87;  Duffy  v.  People, 
26  N.  Y.  588;  United  States  t7.  Morris, 
1  Curt.  C.  C.  (U.  S.)  23;  Montgoraery 
V.  State,  11  Oh.  424,  427;  Hamilton  v. 
People,  29  Mich.  173,  189;  Pennsylva- 
nia v.  Bell,  Add.  (Pa.)  156,  160;  Geor- 
gia V.  Brailford,  8  Dail.  (U.  S.)  1,  4, 
opinion  by  Jay,  C.  J.;  Washington  v. 
State,  63  Ala.  135;  s,  c.  35  Am,  Rep. 
8;  Sweeney   v.    State,    35    Ark.    586; 


Pleasant  v.  State,  13  Ark.  860.  Mr. 
Hargrave  makes  the  following  obser- 
vations upbri  this  subject:  "Upon  the 
whole,  tlie  result  is  that  the  immediate 
and  direct  right  of  deciding  upon 
questions  of  law  is  entrusted  to  the 
judges;  that  in  a  jury,  it  Is  only  inci- 
dental;, that,  in  tlie  exercise  of  thi» 
incidental  right,  the  latter  are  not  only 
placed  under  the  superintendence  of 
the  former,  but  are  in  some  degree 
controllable  by  them;  and  therefore 
that  in  all  points  of  law  arising  on  a 
trial  juries  ought  to  show  the  most 
respectful  deference  to  the  advice  and 
recommendations  of  judges;  nor  is  it 
any  small  merit  in  this  arrangement 
that,  in  consequence  of  it,  every  per- 
son accused  of  a  crime  is  enabled,  by 
the  general  plea  of  not  guilty,  to  have 
the  benefit  of  a  trial  in  which  the  judge 
and  jury  are  a  check  upon  each 
other."    Hargrave 's    Notes,    1  lust. 
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§  2134.  Impolicy  of  the  Doctrine  that  Juries  are  Judges  of 
the  Law.  —  The  evil  consequences  which  will  flow  from  educating 
juries  in  the  idea  that  they  are  judges  of  the  law  in  a  sense  which 
places  their  judgment  above  that  of  the  court,  and  which  makes 
the  decisions  of  the  court  mere  incidental  aids  or  helps  to  them 
in  making  up  their  judgment  upon  the  law,  must  be  apparent 
upon  the  slightest  reflection.     It  was  well  said,  in  an  early  and 


155,  b.  In  1641  the  foUowing,  among 
other  questions,  was  propounded  by 
the  Irish  Parliament,  to  the  judges 
of  that  country:  **Whether  the  judge 
or  jurors  ought  to  be  judge  ol  the 
matters  of  fact.'*  To  which  the  judges 
replied  that,  ** Although  the  jurors 
be  the  sole  judges  of  matters  of 
fact,  yet  the  judges  of  the  court  are 
judges  of  the  validity  of  the  evidence, 
and  of  the  matters  of  law  arising  out 
of  the  same,  wliereln  the  jury  ought  to 
be  guided  by  them."  Nalson's  Collec- 
tion of  State  Papers,  575,  582  (Lond. 
1C83.)  The  present  constitution  of 
Georgia  declares  that  <*  the  jury  In  aU 
criminal  cases  shall  be  the  judges  of 
the  law  and  the  facts."  Const,  Ga., 
Art.  I,  §  2,  par.  I;  Ga.  Code  1882,  § 
£019.  Tills  provision  is  the  same  as 
that  contained  in  the  Penal  Code  of 
Georgia  of  1833.  Under  the  provis- 
ion of  the  Penal  Code,  it  was  uni- 
formly ruled  that  the  jury  had  power 
to  determine  the  law  different  from 
that  given  them  in  charge  by  the 
judge.  Holder  v.  State,  5  Ga.  441; 
Berry  «.  State,  10  Ga.  511;  Keener  v. 
State,  18  Ga.  194 ;  McPhcrson  v.  State, 
22  Ga.  478;  Dickens  v.  State,  80  Ga. 
383.  This  view  was  departed  from 
in  1871,  when  the  Supreme  Court  of 
that  State  sustained  a  charge  to  the 
jury  in  a  criminal  case  which  told 
them  "  that  tliey  were  the  judges  of 
the  law  and  the  facts,  so  as  to  enable 
them  to  apply  the  law  to  tlie  facts,  aud 
bring  in  a  general  verdict;  but  that 


they  had  no  right  to  make  law;  the 
law  was  laid  down  in  the  Code;  it  was 
the  province  of  the  court  to  construe 
the  law  and  give  it  in  charge,  and  of 
the  jury  to  take  the  law  as  given,  ap- 
ply it  to  the  facts  as  found  by  them, 
and  bring  in  a  general  verdict;  "  and 
also  refused  to  reverse  a  conviction 
where  the  trial  court  declined  to 
charge  the  jury  "that  the  jury  are 
judges  of  the  law  and  facts,  and  are 
not  bound  to  take  the  law  from  the 
court,  if,  having  given  the  law  so 
charged  due  weight  and  consideration, 
you  cannot  in  your  consciences  bring 
your  judgment  to  accept  the  law  as 
given  to  you  in  cliarge  by  the  court." 
Anderson  v.  State,  42  Ga.  9,  82,  84. 
The  opinion  contained  no  discussion 
of  the  question.  This  ruling  was  re- 
affirmed in  1880  (Hill  17.  State,  CA  Ga. 
454)  and  again  in  1885  (Rldenhauer 
9.  State,  75  Ga.  382;  Danforth  o.  State, 
76  Ga.  614), — the  court  now  holding 
that  the  previous  decisions,  having 
been  pronounced  by  a  unanimous 
court,  were  the  law  of  the  court, 
although  two  of  the  three  judges  were 
in  favor  of  returning  to  the  earlier 
conception.  Under  the  present  rule, 
it  is  therefore  not  error  for  tlie  judge 
to  refuse  to  charge  the  jury  that  they 
are  judges  of  the  law,  or  to  cl:arge 
them  tliat  they  must  take  tlie  law  from 
the  court.  Rldenhauer  v.  State,  75 
Ga.  882;  Danforth  v.  State,  75  Ga. 
G14. 


\ 
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leading  case  in  Kentucky:  **  If  the  court  had  no  right  to  decide 
the  law,  error,  confusion,  uncertainty  and  licentiousness  would 
characterize  the  criminal  trials,  and  the  safety  of  the  accused 
might  be  as  much  endangered  as  the  stability  of  public  justice 
certainly  would  be."  ^  It  was  well  said  by  Mr.  Justice  Story,  in 
discussing  this  question:  **  If  the  jury  were  at  liberty  to  settle 
the  law  for  themselves,  the  effect  would  be,  not  only  that  the 
law  itself  would  be  most  uncertain,  from  the  different  views 
which  juries  might  take  of  it,  but,  in  case  of  error,  there  would 
be  no  remedy  or  redress  of  the  injured  party;  for  the  court 
would  not  have  any  right  to  review  the  law  as  it  had  been  settled 
by  the  jury.  Indeed,  it  would  be  almost  impracticable  to  ascer- 
tain Tvhat  the  law,  as  settled  by  the  jury,  actually  was.  On  the 
contrary,  if  the  court  should  err  in  laying  down  the  law  to  the 
jury,  there  is  an  adequate  remedy  for  the  injured  party,  by  a 
motion  for  a  new  trial  or  a  writ  of  error,  as  the  nature  of  the 
jurisdiction  of  the  particular  court  may  require.  Every  person 
accused  as  a  criminal  has  a  right  to  be  tried  according  to  the  law 
of  the  land — the  fixed  law  of  the  land  —  and  not  by  the  law  as 
a  jury  may  understand  it,  or  choose,  from  wantonness  or  ignor- 
ance or  accidental  mistake,  to  interpret  it.  If  I  thought  that  the 
jury  were  the  proper  judges  of  the  law  in  criminal  cases,  I  would 
hold  it  my  duty  to  abstain  from  the  responsibility  of  stating  the 
law  to  them  upon  any  such  trial.  But  believing  as  I  do,  that 
every  citizen  has  a  right  to  be  tried  by  the  law  and  according  to 
the  law — that  it  is  his  privilege  and  truest  shield  against  oppres- 
sion and  wrong  —  I  feel  it  my  duty  to  state  my  views  fully  and 
openly  on  the  present  occasion."  ^  In  like  manner  it  was  said 
by  Mr.  Justice  Campbell,  in  giving  the  opinion  of  the  Supreme 
Court  of  Michigan :  '*  It  is  necessary  for  public  and  private  safety 
that  the  law  shall  be  known  and  certain,  and  shall  not  depend  on 
each  jury  that  tries  a  cause;  and  the  interpretation  of  the  law 
can  have  no  permanency  and  uniformity,  and  cannot  become  gen- 
erally known,  except  through  the  action  of  the  courts.  •  *  • 
If  the  court  is  to  have  no  voice  in  laying  down  these  rules, 

1  Montee  r.  Commouwealth,  3  J.  J.  *  United  States  v.  Battlstc,  2  Sumn. 

Marsh.  (Ky.)  132,  151.  (U.  S.)  240,  243. 
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it  19  obvious  that  there  can  be  no  security  whatever,  either 
that  the  innocent  may  not  be  condemned  or  that  society  will  have 
any  defense  against  ti^e  guilty.  A  jury  may  disregard  a  statute 
just  as  freely  as  any  other  rule.  A  fair  trial  in  time  of  excite-* 
ment  would  be  almost  impossible.  All  the  mischief  of  ex  post 
facto  laws  would  be  done  by  tribunals  and  authorities  wholly 
irresponsible,  and  there  would  be  no  method  of  enforcing  with 
effect  many  of  our  most  important  constitutional  and  legal  sSlfe- 
guards  against  injustice.  Parties  charged  with  crime  need  the 
protection  of  the  laws  aginst  unjust  convictions  quite  as  often  as 
the  public  needs  it  against  groundlei^s  acquittals.  Neither  can 
be  safe  without  having  the  rules  of  law  defined  and  preserved, 
and  beyond  the  mere  discretion  of  anyone."^  "The  laws," 
said  Mr.  President  Addison,  **  must  operate  by  certain  rules,  not 
by  the  casual  feelings  of  jurors,  and  jurors  must  judge  of  the 
facts  according  to  certain  rules  of  law.  For  miserable  would  be 
our  situation  if  our  lives  depended  not  on  fixed  rules,  but  on  the 
feelings  which  might  happen  to  be  excited  in  the  jurors  who  were 
to  try  us.  If,  in  the  case  of  one  man,  compassion  pervert  the 
construction  of  the  law  to  acquit,  in  the  case  of  anothef  resent- 
ment may  pervert  it  to  condemn  ;  and  whenever  guilt  may  thus 
escape  from  punishment,  innocence  may  be  no  longer  a  shield. 
I  therefore  know  no  argument  less  proper  or  more  dangerous,  or 
'to  which  juries  ought  to  listen  with  greater  suspicion  or  aversion, 
than  that  which  must  derive  its  force  from  confounding  the  au- 
thority of  the  court  and  the  jury,  instilling  into  the  one  a  preju- 
dice against  the  opinion  of  the  other,  and  persuading  jurors  that 
they  are  at  liberty  to  apply  to  facts  a  rule  of  their  own,  different 
from  that  which  the  law  applies."  ^ 

§  2135.  Further  ojF  this  Sabject.  —  The  maxim  that  jurors^ 
are  judges  of  the  law  was  a  species  of  legal  fiction,  devised  to 
establish  the  independence  of  juries ;  for,  before  the  introduction 
of  this  maxim  into  the  law  if  the  jurors. presumed  to  render  a 
general  verdict,  and  if,  in  the  opinion  of  the   judges,  they  mis- 

1  Hamilton  v.  People,  29  Mich.  173,  >  Pennsylvania  v.  Bell,  Add.  (Pa.) 

191.  15G,  ICO. 
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took  the  law,  they  were  themselves  liable  to  punishment.  But 
when  the  maxim  became  established  that  they  were  judges  of 
the  law,  this  liability  to  punishment  of  course  ceased;  for  a 
judge  is  not  liable  to  punishment  for  rendering  a  mistaken  de- 


cision. 


^  In  Coke  upon  Littleton  the  text  of 
Littleton  runs  tlius:    ''Also    in  such 
case  where  the  inquest  may  give  tlieir 
verdict  at  large^    if    they  will    talce 
upon  them  tlie  Icnowledge  of  the  law 
upon  tlie  matter,  they  may  give  ^tlieir 
verdict  generally,  as  is  put  In  tlieir 
cliarge,"  etc.    Upon  which  text  Lord 
Coke  in  Iiis  commentary  says :  "  Al- 
though the  jurie,  if  they  willtake  upon 
them    (as  Littleton   here    saith)    the 
knowledge  ot  the  law,  may  give  a  gen- 
eral verdict, .  yet  It  is  dangerous  for 
them  so  to  doe  for  if  they  doe  mistake 
the  law,  theij  ntnna  into  danger  of  an  at- 
taint;   therefore   to  And   the  speclall 
matter  is  the  safest  way,  where  the 
case  is  doubtfulL"    Co.  Li^t.,  228  a. 
See     also    Id.    155     b,     Blackstone, 
speaking  of  a  special  verdict  and   a 
special  case,  says:     **In  both  these 
instances  the  jury  may,  if  they  think 
proper,  take  upon  tliemselves  to  de- 
termine, at  their  own  hazard^  the  com- 
plicated   question   of   fact   and    law 
and,  without  either  special  verdict  or 
special  case,  may  find  a  verdict  abso- 
lutely either  for  the  plaintiff  or  defend- 
ant."   3  Bia.  Com.  878.    In  the  year 
1670  William  Penn  and  George  Mead 
were    tried  before    the    Recorder  of 
London     under     an   Indictment    for 
seditiously  preaching  to  a  crowd  in 
Grace  Church    Street.    The  recorder 
charged  tlie  jury  that  the  court  was 
the    sole  judge   of  the   question   of 
sedition,  and   that  all   they  had   to 
do  was  to   find  whether  the  defend- 
ants had  preached  or  not.    As  this  was 
not  denied,  it  was  of  course  a  binding 


instruction  to  the  jury  to  find  for  the 
crown.    Nevertheless  they    acquitted 
the  prisoners,  and  the  court,  consid- 
ering it  as  a  contempt,  fined  each  juror 
in  the  sum  •  of  forty  marks.    One  of 
these  jurors  named  Bushell  refused  to 
pay  the  fine,  and  being  arrested  tjiere- 
for,  sued  out  a  writ  of  habeas  corpus 
before  Chief  Justice  Vaughan,  of  the 
Court  of  Common  Pleas,  who,  without 
hesitation,  discharged  him  from  the 
Imprisonment,  as    being    illegal   and 
arbitrary,  and  in  so  doing  gave    an 
opinion  which  has  become  hii»torical, 
and  which  established,  for  tlie  first 
time  in  England,  the  independence  of 
juro-8.      Bushcll's    Case,    Vaughan, 
135;  «.  c.  6  How.  St.  Tr.  9^9, 1008,  1013, 
1014.    See  further  on  this  interesting 
question  Fraucklin^s  Case,  17  How.  St. 
Tr.  625;  Rexr.  Woodfall.  5  Burr.2G6l. 
Mr.  Chief  Justice  Sharswood,  In  his 
opinion  in  a  case  already  cited,  Kane^ 
V,  Com.,  89  Pa.  St.  522,  526;   s.   c.  83 
Am.  Rep.  787,  gives  also  the  following 
instance:  "  In  1735,  on  the  trial  of 
John  Peter  Zenger,  for  a  libel  against 
the  government,  before  Chief  Justice 
DeLancy,  of  New  York,  Andrew  Ham- 
ilton, of  Pennsylvania,  certainly,  the 
foremost  lawyer  of  the  colonies,  in  a 
forensic  effort  in  defense  of  the  pris- 
oner equal  to  that  of  Erskine,  after- 
wards in  the  case  of  the  Dean  of  St. 
Asaph,  not  only  took  the  ground  that 
the  jury  had  a  right  to  say  whether  the 
publication  was  a  libel,  but  added  in 
in  the  most  emphatic  language:    <I 
know  that  they  [the  jury]  have  tlie  right 
beyond  all  doubt,  to  determine  both  the 
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§   2136.  Conclusions  Tirhich  Flow  from  this  Doctrine.  —  One 

of  the  conclusions  which  flow  from  this  doctrine  is  that  the  judge 
in  every  criminal  trial  has  the  right  to  instruct  the  jury  us  to  the 


law  and  the  fact ;  and  when  they  do  not 
doubt  of  the  law,  they  ought  to  do  soJ 
Francklin's  Trial,  17  How.  St.  Tr.  626, 
675.    The  jury  in  that  case,  contrary  to 
the  charge  of  the  court,  returned  a 
verdict  of  not  guilty.  The  corporation 
of  tlie  city  of  New  York  passed  a  vote 
of  thanks  to  Mr.  Hamilton  for  his  able 
and  eloquent  defense  of  '  the  rights  of 
mankind  and   of  the  .liberty   of  the 
press,'  and  the  freedom  of  the  city  was 
presented  to  him  in  a  gold  box.*'    The 
celebrated  statute   known    as    Fox's 
Libel    Act,  Stat.  82  Geo.  III.,  c.   60^ 
grew  out  of  the  act  of  Lord  Mansfield 
and    his   associates    In   enforcing   a 
similar  doctrine  in  England.    Rex.  v. 
Woodfall,  6  Burr.  2661;  Rex.  r.  Ship- 
ley, 3  T.  R.  428  n.    This  was  what  is 
termed  a  declaratory  statute  In  which 
Parliament  settled  the  law  to  be,  that 
it  should  be  competent  for  the  jury,  in 
Jill  cases  of  Indictment  or  information 
for  libel,  to  give  a  verdict  of  guilty  or 
not  guilty  upon  the  whole  matter  in 
issue ;  but  tliat  tlie  court  should,  ac- 
cording to  their  discretion,  give  their 
opinion  and  direction  in  like  manner  as 
in  other  criminal  cases.    The  contro- 
versy which  resulted  in  the  enactment 
of  this  celebrated  statute  had  such  a 
powerful  impression  upon  the  minds 
of   tlie  inhabitants   of   the  American 
States  in  the  early  days  of  the  Repub- 
lic that,  when  they  came  to  frame  their 
-constitutions  many  of  tliem  inserted 
in  their  Bill  of  Rights  a  declaration  in 
words  or  sub>tance  like  the  following 
from  the  constitution  of  Pennsylvania: 
"That  in  all  indictments  for  libel,  the 
Jury  shall  have,  tl>e  right  to  determine 
llic  law  and  fact,  as  in  other  cases   ' 
The  View  of  Samxit  I  Chase,  Associate 


Justice   of    the  Supreme  Court  of  the 
United  States,  in  his  answer  delivered 
at  the  bar  of  tlie  Senate  of  the  United 
States  sitting  as  a  high  court  of  im- 
peachment to  try  him  for  high  crimes 
and  misdemeanors,  is  perhaps  not  to  be 
cited  aS  possessing  much  judicial  au- 
thority, nor  indeed,  are  the  judicial 
opinions  of  that  heated,  erratic,  tyran- 
nical and  partisan  judge.  Nevertheless 
it  has,  perhaps,  sufficient  historic  in- 
terest to  justify  the  quoting  of  a  single 
paragraph:    <<Aud  lastly  it  was    his 
opinion  and  still  Is  that  It  is  the  duty 
of  every  court  of  this  country,  and  was 
his  duty  on  tlic  trial  now  under  consid- 
eration, to    guard   the   jury   against 
erroneous  impressions  respecting  the' 
laws  of  the  laud.    He  well  knows  that 
It  is  the  right  of  juries  in  criminal 
cases  to  give  a  general  verdict  of  ac- 
quittal, which  cannot  be  set  asidQ  on 
account  of  being  contraiy  to  law,  and 
that  hence  results  the  power  of  juries 
to  decide  on  the  law  as  well  as  on  the 
facts,  in  criminal  cases.    This  power 
he  holds  to  be  a  sacred  part  of  ou^ 
legal  privileges,  which  he  never  has 
attempted,    and   never  will    attempt 
to  abridge  or   obstruct.    But  he  also 
knows  that   in  the   exercise  of   tliis 
power  it   is  the  duty  of  the  jury     to 
govern  themselves  by  the  law  of  the 
land,  over  which  they  have  no  dispens- 
ing power;  and  their  right  to  expect 
and   receive  from    the    court  all  the 
assistance  wliich  it  can  give  for  rightly 
understanding  the  law.    To  withhold 
this  assistance  ii^any  manner  whatever, 
to  forbear  to  give  it  in  that  way  which 
may  l)e  most  effectual  for  preserving 
the  jury  from  error   and  mistake, — 
woulvl  be  an  abandonment  or-  forsct- 


15U 


PROVINCE  OF  COURT  AND  JURY.     [2  Thomp.  Tr. 


law  of  the  cafle.  It  would  scarcely  be  expected  that  this  propo- 
sitioQ  should  be  stated  by  a  law-writer ;  but  it  was  actually  raised 
in  Kentucky  as  late  as  1831  and  solemnly  adjudicated.^  Turn- 
ing the  question  around,  we  find  that  another  court  has  recently 
been  called  upon  to  decide  that,  notwithstanding  the  constitu- 
tional or  statutory  provision  conferring  upon  juries  the  power  to- 
judge  of  the  law,  it  cannot  be  held  that  an  erroneous  instruction 
from  the  bench  as  to  the  law  is  harmless  to  the  defendant,  al- 
though the  court  instructed  the  jury  that  the  instructions  given 
to  them  were  advisory  merely,  that  they  were  not  bound  to  fol- 
low them,  and  that  they  had  the  right  to  determine  both  the  law 
and  the  fact.  The  obvious  reason  is  that  the  jury  would  proba- 
bly be  influenced  by  the  erroneous  instruction.*  Moreover,  as 
hereafter  seen,  the  judge  is  bound  in  criminal  cases,  always  upon 
request,^  and  in  some  jurisdictions  without  request  *  to  instruct 
the  jury  fully  as  to  the  law  of  the  case.  Under  the  theory 
which  upholds  in  the  largest  sense  the  power  of  juries  as  judges 
of  the  law,*  the  oflice  of  the  judge  in  instructing  them  is  merely 
to  render  them  assistance  in  discharging  their  functions  of  judg- 


fulness  of  duty,  which  no  judge  could 
justify  to  his  conscience  or  to  the 
laws.  In  this  case,  therefore,  where 
the  ({uestion  of  law  arising  on  the  in- 
dictment had  been  finally  settled  by 
authoritative  decisions,  it  was  the 
duty  of  the  court,  and  especially  of 
this  respondent  as  presiding  judge, 
early  to  apprise  the  counsel  and  the 
jury  of  these  decisions,  and  their  effect, 
so  as  to  save  the  former  from  the 
danger  of  making  an  improper  attempt 
to  mislead  the  jury  in  a  matter  of 
law  and  the  jury  from  having  their 
minds  preoccupied  by  erroneous  im- 
pressions."    1  Chase  Tr.  34. 

^  Moutee  v.  Com.,  3  J.  J.  Marsh. 
(Ky.)  132,  149-152. 

'•^  State  V.  Rice,  56  la.  431. 

»  Po8ty  §  2347. 

*  Post,  §  2839. 

'  Thus,  in  an  action  for  defamation 


in  the  early  jurisprudence  of  Massa- 
chusetts the  following  language  oc- 
curs in  the  opinion  of  the  court  given 
by  Parsons,  C.  J. :  **  The  question  of 
law  therefore  acises  on  the  second  is- 
sue. Both  parties  had  submitted  the 
trial  of  this  issue  to  a  jury.  The  is- 
sue involved  both  law  and  fact,  and 
the  jury  must  decide  the  law  and  the 
fact.  To  enable  them  to  settle  the 
fact  they  were  to  weigh  the  testimony, 
that  they  might  truly  decide  the  law, 
they  were  entitled  to  the  assistance  of  the 
judge.  If  the  judge  had  declined  to  aid 
in  a  matter  of  law,  yet  the  jury  must 
liave  formed  their  conclusion  of  law  as 
correctly  as  they  were  able.  But  the 
judge  was  officially  obliged  to  declare  to 
the  jury  his  opinion  of  the  law.  If  this 
be  denied,  as  a  matter  not  within  the 
jurisdictiou  of  tlie  court,  it  must  also 
be  denied  that  the  jury  were   legaUy 
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itig  of  the  law,  or,  as  sometimes  expressed,  that  they  are  advi- 
9ory^  merely. 

§  2137.  Bigrht  of  Jury  to  find  a  General  Verdict  in  Civil 
Cases.  —  In  civil  cases,  unless  restrained  by  statute,  as  in  some 
States,  where  either  party  may  require  the  jury  to  find  special 
issues  or  answer  special  interrogatories,  it  is  the  privilege  of  the 
jury  to  decline  finding  any  other  than  a  general  verdict.  Ac- 
cordingly, it  was  held  in  the  English  King's  Bench  in  1835,  by 
the  four  judges,  after  careful  consideration,  that  if  the  trial 
judge  explains  to  the  jury,  and  they  clearly  understand  that  in 
the  absence  of  a  particular  fact  the  plaintiff's  right  to  recover 
will  depend  upon  a  doubtful  legal  question,  and  the  judge  re- 
quests them  to  find  that  fact,  if  satisfied  of  its  existence,  but  they 
nevertheless  give  a  verdict  for  the  plaintiff  generally,  and,  on 
being  pressed,  refuse  to  find  the  particular  fact,  the  court  will 
not  set  aside  the  verdict.* 

§2138.  [Continued.]  Instructions  Properly  Refused. — Where 
this  view  prevails,  the  trial  court  is  not  bound,  la  a  criminal  prosecu- 
tion under  a  statute  (as  for  selling  intoxicating  liquors),  to  instruct  the 
jury,  **  that  the  jury  have  a  right  to  judge  of  the  constitutionality  of 
^e  law,"  and  *'  that  if  the  jury  do  so  judge,  and  have  a  reasonable 


authorized  to  decide  on  the  law,  — the 
eonsequenoe  of  which  would  be  that, 
when  any.  defendant  represeptative 
should  plead  his  privilege  in  bar, 
whether  the  plea  be  true  or  false  can- 
not be  inquired  into,  because  every 
such  plea  must  involve  both  law  and 
fact,  and  the  judge  must  send  the 
parties  out  of  court."  Coffin  v.  Cof- 
fin, 4  Mass.  2,  25.  See  also,  as  em- 
bodying similar  views,  Tresca  v.  Mad- 
doz,  11  La.  Ann.  206,  209. 

^  Williams  o.  State,  10  Ind.  503; 
reviewing  the  following  decisions: 
Townsend  9.  State,  2  Blackf.  (Ind.) 
151,  which  is  overruled  by  War- 
ren r.  State,  4  Blackf.  (Ind.)  150,  and 
by  Carter  v.  State,  2  Ind.  617.     See 


also  Hudelson  v.  State,  94  Ind.  426, 
429;  Fowler  v.  State,  85  Ind.  538,  541; 
McCarthy  v.  State,  56  Ind.  208.  But 
while  the  jury  in  criminal  cases  in 
that  State  are  made  the  judges  of  the 
law  as  well  as  of  the  facts,  the  court 
has  gone  so  far  In  favor  of  common 
sense  as  to  hold  that,  since  the  charge 
of  the  court  is  presumed  to  control 
their  minds  to  some  extent^  if  the  court 
has  misdirected  them  in  a  material 
matter  of  law,  the  misdirection  is 
ground  for  a  new  trial.  Clem  v. 
State,  42  Ind.  422,  447. 

s  Devizes  v.  Claris,  8  Ad.  &  EI.  506. 
Compare  Mosley  v.  Wallter,  7  Baru.  &. 
Cres.  r>3,  56;  Macclesfield  v,  Pedley,  4 
Barn.  &  Ad.  408. 
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doubt  whether  the  law  be  constitutional  or  not,  they  must  acquit  the 
prisoner."  ^  When,  therefore,  in  such  a  prosecution  the  defendant's 
counsel  requested  the  court  to  instruct  the  jury  that  they  were  not,  in 
their  decisions  upon  the  law,  necessarily  to  be  governed  by  the  opinion 
of  the  judge  presiding  at  the  trial ;  but  the  court  declined  so  to  instruct 
theni,  and  instructed  them  that,  in  their  deliberation  they  were  to  be 
governed  Ity  tlie  law  as  stated  to  them  by  the  court,  and  that  it  was  their 
province  to  apply  the  law  so  stated  to  the  facts  proved  on  the  tiial,  and 
to  decide  upon  the  whole  case,  whether  the  offense  charged  was  or  was 
not  proved  beyond  a  reasonable  doubt.     It  was  held  that  these  rulings 

afforded  no  grounds  for  exception.^ In  the  leading  case  in  New 

Hampshire  the  prosecution  was  likewise  under  the  statute  for  the  un- 
lawful selling  of  intoxicating  liquors.     The  defendant's  counsel  con- 
tended (whether  in  argument  to  the  coui-t  or  to  the  jury  the  report  does 
not  state),  that  the  jury  were  the  judges  of  the  law  as  well  as  of  the 
facts  in  the  case ;  that  it  was  their  duty  to  judge  of  the  constitution- 
ality of  the  statutes  and  to  form  their  own  opinion  upon  that  question ; 
and  that  the  court  were  not  to  instruct  them  relative  to  questions,  of 
law,  as  in  civil  cases,  but  were  merely  to  give  advice  to  them  in  matters 
of  law.     But  the  court  instructed  them,  that  the  position  that  the  jury 
were  judges  of  the  law,  as  well  as  of  the  fact,  as  contended  for  by  the 
defendant's  counsel,  was  not  correct,  to  the  extent  of  the  general  terms 
in  which  it  was  stated ;  that  the  same  rule  existed,  in  this  respect,  in 
criminal  cases,  which  prevails  in  civil  cases ;  that  it  was  the  duty  of  the 
•court  to  instruct  the  jury  in  relation  to  questions  of  law ;  that  the  court 
were  responsible  for  the  correctness  of  the  instructions  given ;  that,  in 
•case  of  conviction,  if  the  instructions  were  wrong,  the  verdict  might  be 
set  aside  for  that  cause ;  but  that  the  jury  had  the  power  to  overrule  the 
instructions  of  the  court  and  to  decide  the  law  contrary  to  those  instruc- 
tions, through  their  power  to  give  a  general  verdict  of  acquittal ;  that, 
if  they  did  so,  and  acquitted  the  defendant,  the  court  could  not  correct 
the  matter,  if  the  jury  had  erred,  because  the  defendant  could  not,  in 
such  case,  be  tried  again ;  and  that  the  circumstance  that  the  jury  had 
thus  the  power  to  overrule  the  instructions  of  the  court,  in  case  of  an 
acquittal,  did  not  show  that  they  had  the  right  to  judge  of  the  law. 
The  court  then  proceeded  to  instruct  them,  contrary  to  the  contention 
of  the  defendant's  counsel,  that  the  statute  was  not  unconstitutional. 
The  foregoing  instruction  is  believed,  by  the  present  writer,  to  be  as 

1  Com   V,  Anthes,  5  Gray  (Mi^s.),         '  Com.  v.  Rock,  10  Gray  (Mass.),  4. 
186  (by  a  divided  court). 
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clear  a  statement  of  the  extent  of  the  power  and  right  of  juries  in  crim- 
inal cases  to  julge  the  law  as  w«ll  as  the  fact  as  can  be  found  in  any 
discussion  of  the  subject.  It  was  held  by  the  whole  court,  so  far  as 
the  report  discloses,  that  these  directions  were  right.^ In  the  lead- 
ing case  in  Alabama  the  defendant  was  tried  upon  an  indictment  for 
refusing  to  testify  in  certain  gaming  cases  before  the  grand  jury,  after 
being  summoned  and  having  appeared  before  them.  The  counsel  re- 
quested the  court  to  charge  the  jury,  ''  that  the  jury  have  the  right  to 
judge  of  the  law  as  well  as  of  the  facts  of  the  cas6 ;  and  whether,  in  the 
exercise  of  this  right,  they  would  distrust  the  court,  or  whether  the}' 
would  receive  the  law  from  the  court,  must  be  left  to  their  discretion 
under  the  sanction  of  their  oath.'*  It  was  held  that  the  trial  court 
rightly  refused  so  to  charge.^  In  a  case  in  Michigan  the  court,  in  an 
able  opinion  by  Campbell,  J.,  sustained  the  trial  court  in  refusing  the 
following  instructions:  ^'This  is  a  criminal  trial  on  an  information  for 
felon3%  and  all  the  questions  of  law  and  fact  in  the  case  are  exclusivel}'' 
for  the  jury,  and  the  jury  are  paramount  judges,  both  of  tlie  law  and 

the  facts."  ^ In  Arkansas,  in  a  case  of  murder,  counsel  for  the 

prisoner  requested  the  court  to  charge  the  jury  as  follows:  '^  It  is  the 
duty  of  the  jury  to  apply  the  law  to  the  testimony,  in  order  to  determine 
the  criminal  intent  with  which  the  alleged  assault  or  deed  of  the  de- 
fendant was  committed ;  and  they  must  receive  the  law,  when  given, 
from  the  court ;  but  in  criminal  cases,  where  tne  issue  involves  a  mixed 
question  of  law  and  fact,  the  jury  are  the  judges  of  the  law  and  the 
facts."  It  was  held  proper  for  the  court  to  give  the  instruction,  omit- 
ting the  last  clause  beginning  with  the  words,  ^^  but  in  criminal  cases,*' 

etc.* An  instruction  which  tells  the  jury  that  they  have  the  right 

to  judge  of  the  law,  as  well  as  of  the  facts  of  the  case,  and  that, 
whether  in  the  exercise  of  this  right,  they  would  distrust  the  court, 
or  whether  they  would  receive  the  law  from  the  court,  must  be 
left  to  their  own  discretion  under  the  sanction  of  their  oath,  is 
properly  refused.*^  The  same  has  been  ruled  of  the  following  instruc- 
tion :  '^  The  jury  are  the  judges  both  of  the  law  and  the  facts  in  a  crim- 

»  Pierce  «.  State,  18  N.  H,  637  (elab-  161;  Pierce  v.  State,  18  N.  H.  636; 

orate    opiDions     by    Baker,    J.,  and  Montgomery  v.  State,  11  Oh.  424;  Levi 

Parker,  C.  J.).  r>,  Milne,  4  Bing.  196. 

«  Batre  v.  State,  18  Ala.  119,  122.  «  Hamilton  v.  People,  29  Mich.  173, 

The  court  cite  in  support  of  its  view,  189-193. 

PiersoQ  v.  State,  12  Ala.  149;   United  *  Sweeney  p.  State,  35  Ark.  686,  601. 

States  r.  Battiste,  2  Sumn.  (U.  S.)  240;  «  Batre  v.  State,  18  Ala.  119,  122. 
Towssendv.   State,  2  Blackl.    (Ind.) 
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inal  case,  and  are  not  bound  by  the  opinion  of  the  court.  The' jury  may 
judge  for  themselves,  and' if  the}^  feel  it  their  duty  to  differ  from  the 
court  on  a  question  of  law,  they  may  find  their  verdict  accordingly."  ^ 

■ 

§'2139.  What  Instructions  given  under  this  View. — In  a  case 
in  New  York,  the  indictment  was  for  robbery  and  the  court  charged  the 
jury :  "  If  you  believe  the  witnesses  for  the  prosecution,  it  will  be  your 
duty  to  i*ender  a  verdict  either  of  robbery  or  of  larceny  from  the  per- 
son, or  of  grand  or  petit  larceny ;  and  it  will  be  for  you  to  say  which." 
An  exception  to  this  charge  was  treated  by  the  court  as  presenting  the 
question  whether  jurors  in  criminal  trials  are  the  judges  of  the  law  as  well 
as  of  the  facts,  and  consequently  whether  it  is  proper  for  courts  to  give 
them  peremptory  instructions  upon  the  legal  questions  arising  upon 
such  trials.     The  conclusion  of  the  Court  of  Appeals  was  that  it  is  as 
much  the  duty  o€  the  jurors  to  be  governed  b}^  the  instructions  of  the 
court  upon  legftl  questions,  in  criminal  as  it  is  in  civil  cases.     The  fol- 
lowing are  the  principal  reasons  given  by  Selden,  J.,  for  this  conclusion, 
in  which  conclusion  all  the  judges  concurred:  '^1.  The  selection  of 
jurors  from  all  classes  of  the  people,  whose  education  and  business  can- 
not, as  a  general  rule,  have  qualified  them  to  decide  legal  questions, 
renders  it  unreasonable  as  well  as  apparently  unsafe  to  require  them  'to 
pass  upon  such  questions.     2.  If  jurors  were  to  determine  the  law,  its 
stability  would  be  subverted,  and  it  would  become  '  as  variable  as  the 
prejudices,  the  inclinations  and  passions  of  men.'     Every  case  would 
be  governed,  not  by  any  known  or  established  rule,  but  by  a  rule  made 
for  the  occasion.    Jurors  would  become  not  only  judges  but  legislators 
as  well.     3.  All  questions  in  regard  to  the  admission  or  rejection  of 
evidence,  being  questions  of  law,  are  required  to  be  decided  by  the  court. 
If  jurors  are  to  decide  law  and  fact,  their  jurisdiction  should  extend 
to  those  questions,  which  often  control  the  verdict.     4.  Where  the  jury 
finds  the  facts  of  a  case  by  special  verdict,  if  they  also  find  a  conclu- 
sion of  law  different  from  that  which  the  law  would  derive  from  the 
same  facts,  the  court  disregards  the  conclusion,  and  gives  judgment  ac- 
cording to  the  facts  found.     5.  If  the  jury  find  a  verdict  in  a  civil  case 
against  law,  the  court  sets  it  aside.     That  the  same  is  not  done  in  crim- 
inal cases,  is  owing,  I  think,  more  to  the  tenderness  of  the  common  law 
toward  persons  accused  of  crime,  than  to  any  recognized  right  of  jurors 
to  decide  legal  questions.     6.  In  all  cases,  civil  and  criminal,  where 
only  legal  questions  are  raised,  as  by  demurrers  to  pleadings,  demurrers 

^  Washington  v.  State,  63  Ala.  136;  s,  c.  85  Am.Rep.  8. 
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to  evidence,  special  verdicts,  bills  of  exceptions^  and  motions  in  arrest 
of  judgment,  sucli  questions  are  decided  by  the  couft,  and  not  by  the 
jury.  7.  The  fact  of  guilt  being  ascertained  and  declared  by  the  Jury, 
the  court  determines  the  punishment  which  the  law  prescribes  for  the 

offense."^ After  a  conviction  for  burglary,  in  a  case  in  South 

Carolina,  notice  of  a  motion  for  a  new  trial  was  given  on  the  following 
(among  other)  grounds:  *^  1.  Because  the  court  erred  in  charging  th^ 
jury  that  they  were  not  judges  of  the  law  as  well  as  of  the  facts  in  the 
trial  of  capital  felonies ;  that  they  could  not  decide  on  the  law  in  such 
cases ;  that  the  court  was  alone  responsible  for  that.  2.  Because  the 
court  charged  the  jury  that  if  they  believed  the  evidence  adduced  on 
the  part  of  the  State  they  were  bound  to  convict  the  prisoners."  The 
report  of  the  trial  judge  goes  on  to  state:  '^  The  evidence  is  reported 
at  the  request  of  one  of  the  counsel,  and  the  jury  were  instructed  that 
their  duty  was  to  examine  the  evidence  and  to  ascertain  what  facts  were 
proved ;  that  the  duty  devolved  upon  the  court  was  to  give  them  in 
charge  such  principles  of  law  as  are  applicable  to  the  case,  and  that 
it  was  important  to  maintain  this  distinction  in  the  discharge  of  our 
several  duties,  and,  as  the  counsel  had  confldently  insisted  in  argu- 
ment, as  he  now  does  in  the  first  ground  of  appeal,  that  the  jury  were 
the  judges  of  the  law,  I,  with  equal  confidence,  not  onfly  instructed 
them  otherwise,  but  endeavored  to  show  how  dangerous  it  would  be  in 
the  administration  of  justice,  if  they  should  assume  the  responsibilities 
attached  to  the  court ;  that  an  error  in  law  committed  by  the  court 
could  be  corrected  on  appeal ;  but  that,  if  they  assumed  to  be  judges  of 
the  law,  and  thereby  the  guilty  should  escape,  there  would  be  no  remedy. 
Referring  to  the  evidence  I  expressly  informed  them  that  it  was  neither 
my  duty  nor  my  wish  to  control  their  decision,  but  rather  to  direct  their 
inquiries  and  to  enable  them  to  come  to  a  correct  conclusion ;  and  that 
if  they  believed  the  witnesses  introduced  by  the  State,  the  prisoners 
were  guilty  of  the  crime  charged,  at  the  same  time  inviting  their  atten- 
tion to  the  evidence  introduced  for  the  defense  and  submitting  the  con- 
trol of  the  facts  to  them."  It  was  held,  on  appeal,  that,  in  these 
directions,  no  error  had  been  committed.^  -  -  •  -  In  the  leading  case  in 
Ohio,  wiiich  was  an  indie ^uiiuit' for  murder  by  administering  poison, 
the  court  delivered  to  the  jui/  a  j  elaborate  charge  containing,  upon  the 
subject  under  consideration,  t  *  following  proposition:  '*  1.  It  is  the 
province  and  the  duty  of  the  jur^'  to  determine  what  is  and  what  is  not 
proven  in  the  case ;  to  pass  upon  all  questions  of  fact.     This  is  the  ex- 

^  Duffy  r.  People,  26  N.  Y.  o33,  591.  «  State  r.  Drawdy,  14  Rich.  L.  87 
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elusive  province  of  the  jun%  and  one  with  which  the  court  will  not  and 
cannot  properlj'  interfere  or  direct.  Sometimes  a  jury  imagine  that  the 
judge  entertains  a  particular  opinion,  either  for  or  against  tiie  defend- 
ant, but  it  is  the  duty  of  the  jury  not  to  know,  or  even  consider, 
whether  any  opinion  is  or  is  not  entertained  by  the  court,  as  to  the  guilt 
or  innocence  of  the  accused.  The  finding  of  the  jury  upon  all  ques- 
tions of  fact,  and  upon  the  issues  submitted  to  them  of  guilty  or  not 
guilty,  is  to  be  their  finding  exclusively,  upon  the  evidence,  unex- 
plained by  the  opinions  of  ot'hers.  2.  It  is  the  duty  of  the  jury  to  re- 
ceive the  law  as  it  is' given  to  them  by  the  court.  It  is  the  exclusive 
province  of  the  court  to  determine  what  the  law  is,  and  the  jury  have 
no  right  to  hold  the  laws  to  be  otherwise,  in  any  particular,  than  as  given 
to  them  by  the  court."  Unlike  the  instruction  in  the  New  Hampshire 
case  above  quoted,^  this  charge  did  not  advise  the  jury  that  they  had  the 
power  to  disregard  the  instructions  of  the  court,  in  so  far  that,  if  con- 
trar}'  to  those  instructions  they  should  return  a  verdict  of  acquittal,  the 
court  could  not  grant  a  new  trial.  The  court  held  that  there  was  no 
^rror  in  this  part  of  the  charge.* 

§  2140.  View  that  Juries  may  Rightfully  Judge  of  the  Law 
Independently  of  the  Court.  —  In  Massachusetts,^  Maine,^  In- 
diana,^ Tennessee  ,•  North  Carolina,^  Illinois,®  Louisiana,*  Ck)n- 


1  AnU,  §  2138. 

s  Robbins  v.  State,  8  Ohio  St.  131, 
148,  149,  166.  The  court  added  that 
this  was  in  accordance  with  the  rule 
prescribed  in  Montgomery  v.  State,  11 
Oh.  424,  and  as  settled  by  the  great 
weight  of  authority  both  in  Federal 
and  State  courts. 

*  Commonwealth  v.  Porter,  10  Mete. 
(Mass.)  263,  283. 

*  State  «.  Snow,  18  Me.  346. 

*  Stout  V.  State,  96  Ind.  407;  Heagy 
V.  State  ex  rel.,  85  Ind.  260;  Fowler  r. 
State,  85  Ind.  538;  Reiser  v.  State,  83 
Ind.  234  (not  bound  by  decisions  of 
Supreme  Court) ;  Williams  ».  State,  10 
Ind.  503;  Daily  v.  State,  10  Ind.  536; 
Warren  r.  State,  4  Blackf.  (Ind.)  160; 
Harvey  v.  State,  40  Ind.  ql6;  Lynch  r. 
State,  9  Ind.  541.    Compare  Murphy  v. 


State,  6  Ind.  490;  Carter  v.  State,  2 
Ind.  617;  Townsend  v.  State,  2  Blackf. 
(Ind  )  161. 

<  Hannah  v.  State,  75  Tenn.  (II 
Lea)  201. 

7  By  statute,  see  State  v.  Meller,  75 
N.  C.  74, 

*  Schnier  v.  People,  23  HI.  17;  «.  c. 
Hor.  &  Th.  Cas.  Self  Def.  285;  Fisher 
V,  People,  23  111.  283;  Adams  v. 
People,  47  111.  876;  s,  c.  Hor.  &  Th. 
Cas.  Self  Def.  208.  But  see  MuUinix 
V,  People,  76  111.  211;  post  §  2142. 

*  State  V,  Saliba,  18  La«  Ann.  35. 
But  see  State  v.  Ford,  87  La.  Ann.  443, 
465.  And  compare  State  v.  Vinson,  37 
La.  Ann.  792;  State  v.  Hannibal,  37  La. 
Ann.  619 ;  State  v.  Johnson,  80  La.  Ann. 
Pt.  II,  904;  State  v,  Jurche,  17  La.  Ann. 
71.    But  see  the  next  section. 
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necticut,^  and  Vermont,^  Pennsylvania,^  and  perhaps  in  some 
other  American  juri.^dictions,  conceptions  exist  of  the  power  of 
juries  to  judge  of  the  law,  which  enlarge  their  functions  very 
considerably  beyond  what  would  be  implied  in  the  foregoing  ob- 
servations; though,  as  seen  in  the  succeeding  sections,  pointing 
out  the  manner  in  which  they  instruct  juries  on  this  question,  some 
of  them  differ  from  the  courts  which  profess  to  lake  the  oppo- 
site view,  more  in  abstract  theory  than  in  any  practical  way.^ 


1  State  V,  Thomas,  47  Conn.  646, 
652;  s,  c.  86  Am.  Rep..  98  (liokUug 
that  juries  have  the  power,  in  criminal 
cases,  to  declare  an  act  of  the  legisla- 
ture unconstitutional) . 

«  State  V.  Croteau,  23  Vt.  16. 

*  The  power  of  juries  in  criminal 
cases  to  judge  of  the  law  as  well  as  of 
the  facts  has  been  pronounced  by  the 
Supreme  Court  of  Pennsylvania  as  late 
as  the  year  1879  to  be  **  one  of  the 
most  valuable  securities  guaranteed 
by  our  Bill  of  liights."  **  Judges," 
continued  the  court,  **may  still  be 
partial  and  oppressive,  as  well  from 
political  as  personal  prejudice,  and 
when  a  jury  are  satisfied  of  such  pre- 
judice. It  is  not  only  their  right,  but 
their  duty,  to  interpose  the  shield  of 
their  protection  to  tlie  accused . ' '  Kane 
V.  Com.,  89  Pa.  St.  622,  627,  opinion  by 
Sharswood,  C.  J.  In  respect  of  the 
sense  in  which  the  jurors  are  judges 
of  the  law  it  was  said  in  the  same 
case :  "  It  has  been  strongly  contended 
tliat,  though  the  jury  have  the  power, 
they  have  not  the  right,  to  give  a  ver- 
dict contrary  to  the  instruction  of  the 
court  upon  the  law;  in  otlier  woirds, 
that  to  do  so  would  be  a  breach  of 
tlieir  duty  and  a  violation  of  their 
oath.  The  distinction  between  power 
and  right,  whatever  may  be  its  value 
in  ethics,  in  law  Is  very  shadowy  and 
unsubstantial.  He  who  has  the  legal 
power  to  do  anything  has  the  legal 


right.  No  court  should  give  a  binding 
instruction  to  a  jury  which  they  are 
powerless  to  enforce  by  granting  a 
new  trial  if  it  should  be  disregarded. 
They  may  present  to  tliera  the  obvious 
considerations  which  should  induce 
them  to  receive  and  follow  their  in- 
structions, but  beyond  this  they  have 
no  right  to  go.  Tlie  argument  in  favor 
of  their  taliing  the  law  from  the  court 
is  addressed  very  properly  0(1  verecun 
diam.  The  court  is  appointed  to  in- 
struct tliem,  and  their  opinion  is  the 
very  best  evidence  of  what  the  law 
is."  Ibid,  626,  opinion  by  Sharswood, 
C.  J. 

^  Those  who  care  to  pursue  the  sub- 
ject further  will  find  in  the  case  of  Peo- 
ple u.  Croswell,  3  Johns.  Cas.  (N.  Y.^ 
837 ,  a  very  elaborate  and  learned  opin- 
ion by  Mr.  Chief  Justice  Lewis  in 
which  Mr.  Chief  Justice  Livingstone 
concurred,  upholding  Lord  Mansfield's 
view  of  the  power  of  judges  to  deter- 
mine, after  the  fact  of  publication 
has  been  found,  the  question  of  libel 
or  no  libel,  in  the  course  of  which  the 
following  cases  were  reviewed :  Ful- 
ler\s  Case,  14  How.  St.  Tr.  617,  anno 
1702;  Tuchin's  Case,a;i»o  1704,  where 
reported  not  stated;  Franclclin's  Case, 
17  How.  St.  Tr.  626;  Rex  v,  Owens,  10 
How.  St.  Tr.  App.  194,  anno  1762;  Rex 
V,  Willces,  4  Burr.  2527,  anno  1704- 
1770;  Rex  v.  AVoodfall,  6  Burr.  2061; 
96  Case  of  the  Dean  of  St.  Asaph,  anno 
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§  2141.  Jury,  how  Instructed  where  this  Doctrine  Prevails. 
[Louisiana.]  — In  a  recent  and  important  case  ia  Louisiana,  where 
several  persons  were  jointly  indicted  for  murder  and  convicted,  tlie 
judge  charged  the  jury  upon  this  subject  as  follows,  and  the  charge 
was  approved  by  the  Supreme  Court:  '*The  constitution  of  this  State 
makes  jurors  the  judges  of  the  law  as  well  as  of  the  facts  in  criminal 
cases ;  but  while  this  is  so,  I  charge  you  that  it  is  your  sworn  duty  to 
follow  the  law  given  to  you  by  the  court,  and  you  are  not  its  judges  to 
the  extent  claimed  by  counsel.  The  very  moment  you  feel  that  the 
law  expounded  in  this  charge  is  the  law  of  this  case,  your  oaths  com- 
pel you  to  apply  it  to  the  facts ;  and,  though  you  have  the  physical 
power  to  disregard  it,  you  cannot  do  so  without  violating  your  oaths. 
In  taking  the  law  from  the  court,  you  incur  no  responsibility ;  in  dis- 
regarding it,  your  error  is  without  remedy.  But,  on  the  other  hand, 
misstatements  of  the  law  by  the  court  to  the  prejudice  of  these  accused 
may  be  excepted  to  by  their  counsel,  and  its  correctness  passed  upon  by 
a  higher  tribunal.     Your  oath  binds  you  to  rest  your  verdict  on  the  law 

and  the  evidence."  ^ Notwithstanding  the  approval  of  the  strong 

charge  quoted  in  the  preceding  paragraph,  the  same  court,  in  the  same 
year,  solemnly  adjudged  that  it  is  error,  in  a  criminal  case,  for  the  judge 
to  charge  the  jury  that  they  are  to  take  the  law  of  the  case  as  given  to 
them  by  the  court.  The  language  was:  "  You,  the  juiy,  will  now  ap- 
ply the  following  presumptions,  and  the  facts  proved,  to  the  law  of  the 


1784,  where  reported  not  stated ;  Stock- 
dale's  Case,  anno  1789,  where  reported 
not  stated ;  Rex  v.  Withers,  3  T.  R.  428. 
Answers  of  the  Judges  to  the  Lords 
when  the  Libel  Bill  was  under  consid- 
eration. This  decision  resulted  in  a 
statute  passed  by  the  General  As- 
sembly of  New  York,  declaring,  among 
other  things,  that  **  on  every  such  in- 
dictment or  information  the  jnry  which 
shall  try  the  same  shall  have  the  right 
to  determine  the  law  and  the  fact, 
under  tlie  direction  of  the  court,  in 
like  manner  as  in  other  criminal  cases, 
and  shall  not  be  dirocted  or  required 
by  the  court  or  judge,  before  whom 
6nch  indictment  or  information  shall 
be  tried,  to  find  tlie  defendant  guilty, 
merely  on  the  proof   of   the  matter 


charged  to  be  libelous,  and  of  the 
sense  ascribed  thereto,  in  such  indict- 
ment or  Information ;  provided  never- 
theless, that  nothing  herein  contained 
shall  be  held  or  taken  to  impair  or 
destroy  the  right  and  privilege  of  the 
defendant  to  apply  to  the  court  to  have 
the  judgment  arrested,  as  hath  hereto- 
fore been  practiced."  Inconsequence 
of  the  enacting  of  this  statute,  the 
Supreme  Court  of  New  York  at  the 
August  term,  1805  (no  motion  having 
been  made  for  judgment  on  the  ver- 
dict), unanimously  awarded  a  new 
trial  in  the  case  of  the  People  v.  Cros- 
well,  8  Johns.  Cas.  (N.  Y.)  337. 

1  State  9.  Ford,  87  La.  Ann    443, 
465. 
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case  as  given  by  the  court,  and  determine  whether  the  defendant  is 
guilty  or  innocent  of  the  crime."  ^  -  -  -  -  In  anotlier  case,  decided  by  that 
court  during  the  same  3*ear,  the  following  instruction  was  approved  in 
a  case  of  murder:  **  Gentlemen,  you  are  the  judges  of  the  facts,  also 
of  the  law  as  expounded  by  me,  and  which  3'ou  are  to  apply  to  the  facts 
proven.  You  are  not  compelled  to  follow  my  instructions,  because  you 
are  at  liberty  to  interpret  the  law  yourselves.  But  you  must  not  ar- 
bitrarily disregard  my  instructions.  However,  if  you  are  convinced 
they  are  wrong,  and  that  you  know  the  law  better  than  I  do,  it  is  your 
right  to  follow  your  own  conscientious  convictions.  It  is  safe  for  you  to 
regard  my  explanation  of  the  law,  for  if  I  am  mistaken,  the  accused  will 
have  his  remedy  by  bills  of  exception  and  appeal."  The  objection  was 
to  the  last  sentence,  and  this  was  placed  upon  the  ground  that  there 
having  been  two  mistrials,  the  language  tended  to  dispel  any  conscien- 
tious scruples  which  the  jury  might  have  against  a  conviction,  and  to 
induce  them  to  wash  their  hands  of  the  consequences  of  their  verdict. 
The  Supreme  Court  did  not  take  this  view,  but  said :  ^'  The  charge  as  a 
whole  is  not  amenable  to  objection  by  even  the  most  critical.  But  in 
truth  the  sentence  that  is  obnoxious  to  the  defendant  is  of  itself  and 
by  itself  not  ground  of  complaint.  It  is  not  error  to  tell  the  jury  it 
was  safe  for  them  to  regard  the  judge's  explanation  of  the  law  and  the 
reason  of  it.  He  might  have  gone  further,  and,  instead,  have  told 
them  it  was  their  duty  to  accept  the  law  as  expounded  by  him  and  to 
apply  it  to  the  facts  of  the  case."  ^  -  -  -  -  In  an  earlier  case  in  the  same 
state,  the  judge  charged  the  jury  that  they  were  the  judges  of  the  law, 
but  added  the  words:  *'  If  you  believe  that  you  know  more  law  than 
the  judge  does,  you  can  believe  so,"  it  was  held  no  error.  The  sen- 
tence quoted  did  not  destroy  or  limit  the  effect  of  the  general  charge.^ 


1  State  V,  Vinson,  87  La.  Ann.  792. 
Notwithstanding  what  the  court  held 
In  its  opinion,  given  hy  Fenner,  J.,  it 
was  conceded  that  the  judge  might 
rightfully  and  properly  explain  to  the 
jury,  "  their  clear  duty  to  accept  and 
apply  the  law  as  laid  down  for  them 
by  the  judge." 

^  State  V.  Hannibal,  S7  La.  Ann. 
619,  G20. 

^  State  V.  Johnson,  80  La.  Ann. 
(Pt.  II.)  904.  But  in  an  earlier  crim- 
inal case  in  the  same  State,  the  de- 
fendant asked  the  judge  to  charge  the 


jury  *'that,  in  finding  a  verdict,  they 
were  the  judges  of  the  law  and  facts." 
This  the  judge  refused,  but  charged 
as  follows :  **  That  they  were  the  sole 
judges  of  the  facts  proved.  It  was 
their  duty  to  apply  the  law  as  laid 
down  by  the  court.  That  the  jury 
had  the  power,  but  not  the  right,  to 
disregard  the  charge  of  the  judge." 
This  was  held  error,  and  the  convic- 
tion was  reversed.  State  v,  Jurche, 
17  La.  Ann.  71.  In  an  earlier  case  in 
the  same  State  it  has  been  held  proper 
to  charge  the  jury  in  a  criminal  case. 


1524 


PROVINCE  OF  90URT  AND  JURY.     [2  Thomp.  Tr., 


§  2142.  [Continued.]  Illinois.  —  On  the  trial  of  an  indictment  for 
selling  intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxicated, 
contrary  to.  a  statute,  the  defendant  asked  the  following  instruction: 
"  The  court  instructs  the  jury  for  the  defense  that  the  jury  are  the  sole 
judges  of  the  law  as  well  as  the  facts  in  the  case."  The  court  added 
the  following :  '*  But  the  jury  are  further  instructed,  that  it  is  the  duty  of 
the  jury  to  accept  and  act  upon  the  law,  as  laid  down  to  you  by  the 
court,  unless  you  can  say,  upon  your  oaths,  that  you  arc  better  judges 
of  the  law  than  the  court,  and  if  you  can  say,  upon  your  oaths,  that 
you  are  better  judges  of  the  law  than  the  court,  then  you  are  at  liberty 
to  so  act."  It  was  held  that  this  modification  of  the  instruction  was 
eminently  just  and  proper.^ 

§  2143.  [Continued.]  Indiana. — In  Indiana,  an  instruction  in  a 
case  of  murder  which  tells  the  jury  that,  wbile  it  is  the  duty  of  the 
court  to  instruct  them  as  to  the  law  bearing  upon  the  case,  they  are  not 
bound  by  the  instruction,  is  held  not  erroneous;;  since  tlie  statute^ 
makes  it  the  duty  of  the  court  to  instruct  the  jury  upon  the  law,  and 
the  constitution  gives  them  the  right  to  determine  the  law  in  a  criminal 
case..^  In  another  criminal  case  in  the  same  State,  the  jury  were  in* 
structed  that  they  were  the  judges  of  the  law,  and  that  the  instructions 
of  the  court  were  advisory  merely,  and  might  be  disregarded.  By  the 
next  -instruction  they  were  told  that  they  had  no  right  to  determine 
the  question  whether  the  facts  stated  in  the  indictment  constituted  a 


**  that  they  are  judges  of  the  law  and 
fact,  but  that  they  are  expected  to  re- 
ceive the  law  as  given  them  by  the 
judge."  It  has  been  reasoned  that 
"they  are  expected  and  ought,  as  a 
rule,  to  receive  it,  though  they  dre 
under  no  compulsion  to  do  so."  State 
t7.  Tally,  23  La.  Ann,  677,  678.  Earlier 
decisions  In  the  same  State  on  this 
subject,  which  do  not  seem  to  coincide 
with  the  latest  holdings  are:  State  v. 
Ballerio,  H  La.  Ann.  81;  State  v. 
Scott,  11  La.  Ann.  421;  State  v,  Scott, 
12  La.  Ann.  886. 

1  Mulliuix  V.  People,  76  HI.  211. 
The  court  said  that  the  modification 
was  strictly  within  what  was  held  in 
the  case  of  Fisher  0,  People,  2a  lU.  283. 


s  R.  S.  Ind.  1881,  §§  64  and  1828. 
The  constitutional  provision  Is  as  f  oU 
lows:  *'In  all  criminal  cases  what> 
ever,  the  jury  shall  have  the  right  to- 
determine  the  law  and  the  facts."  B. 
S.  Ind.  1881,  §  64.  The  statutory  pro- 
vision is  as  follows:  **  In  charging  the 
jury,  he  must  state  to  them  all  matters 
of  law  wliich  are  necessary  for  their 
information  in  giving  their  verdict. 
If  he  present  the  facts  of  the  case,  he 
must  Inform  the  jury  that  they  are  the 
exclusive  jud<2:es  of  all  questions  of 
fact,  and  that  they  have  a  right 
also  to  determine  the  law."  IbicL^ 
§  1823. 

«  Powers  r.  State,  87  Ind.  146^  166^ 
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public  offense,  or  to  determine  the  sufficiency  of  the  indictment ;  and 
that,  if  the  facts  stated  tlierein  were  proved  beyond  a  reasonable  doubt, 
they  must  convict.  It  was  held  (two  of  the  five  judges  dissenting), 
that  the  second  instruction  was  a  fatal  error.  The  majority,  in  an 
opinion  by  Zoliars,  J.,  said :  ^'  The  constitution  declares,  in  the  broadest 
and  most  imperative  terms,  that,  in  all  criminal  cases,  the  jury  shall  have 
the  right  to  determine  the  law  as  well  as  the  facts.  This  right  has  been 
recognized  and  enforced  in  its  broadest  scope  by  many  decisions  of 
this  court.  It  is  made  the  duty  of  the  court  to  instruct  the  jury  as  to 
the  law  in  the  case,  and  at  the  same  time  inform  them  that  they  are  the 
judges  of  the  law;  ^ —  and  the  court  reiterated  the  doctrine  of  pre- 
vious cases  that  under  the  constitution  and  the  statute,  the  office  of  the 
instructions  is  not  to  bind  the  consciences  but  to  enlighten  the  judgments 
of  the  jury ;  in  other  words,  that  the  instructions  are  advisory  merely 

and  not  binding  upon  the  jury.* It  is  therefore  held  correct  in  a 

criminal  case,  in  that  State,  to  instruct  the  jury  as  follows:  '*  You  are 
the  judges  of  the  law  and  the  evidence,  and  of  what  facts  are  proved  and 
what  facts  are  not  proved.  It  is  the  duty  of  the  court  to  instruct  3'ou  in 
the  law,  but  his  instructions  are  advisory  only,  and  you  may  disregard 
them  and  determine  the  law  f  )r  yourselves.  Likewise,  the  decisions  of  the 
Supreme  Court  read  to  you  by  the  defendant,  are  not  binding  upon  you, 
but  you  may  disregard  them  and  determine  yourselves  what  the  law 
is."^  -  -  -  -  Upon  like  grounds  the  following  instruction  has  been  held,  in 
a  criminal  case,  erroneous,  because  it  told  the  jury  that  they  were  to  be 
governed  by  the  decisions  of  the  Supreme  Court:  **  The  law  makes  you 
the  exclusive  judges  of  the  law  and  the  evidence  in  this  cause.  But 
the  fact  that  you  are  made  the  judges  of  what  the  law  is,  does  not 
authorize  you  to  make  or  invent  law ;  you  must  determine  what  the  law 
is,  and  be  governed  by  the  law  as  it  is,  witliout  regard  to  your  opinions 
as  to  the  justice  or  injustice  of  the  law.  The  law  requires  the  court  to 
charge  you  what  the  law  is,  as  an  aid  to  you  in  determining  wtiat  the  law 
is.  The  counsel  are  also  permitted  to  read  law  to  you,  and  discuss  the 
law  for  the  same  purpose.  The  decisions  of  the  Supreme  Court  are  law 
until  overruled,  and  3'ou  cannot  disregard  the  decisions  of  the  Supreme 
Court.  It  Is  your  duty  to  determine  what  that  court  has  decided  upon 
the  subject  under  consideration,  and  to  be  governed  thereby.     You 

1  Citing  R,  S.  Ind-  1881,  §  1823.  «  Approved  in  Fowler  ».  State,  Bh 

*  Hudelson  «.    State,   94  Ind.  42G,  Ind.  638,  641,  on  authority  of  Reiser  r. 

429  (Elliott  and  Hammond,  JJ.,  dis-  Stiite,  83  Ind.  234;  Elliott  andZolJars, 

<}enting) .  J  J. ,  dissenting. 
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have  the  power  to  consider  the  decisions  of  the  Supreme  Courts."  * 

The  legislative  and  judicial  folly,  almost  criminal  in  itself,  of  placing 
the  judgment  of  ignorant  jurors  upon  questions  of  law  above  that  of  the 
highest  tribunal  in- the  State  and  of  clothing  them  with  the  discretionary 
power  of  disregarding  the  judgments  of  that  tribunal,  a  power  which  is 
not  conferred  upon  the  judges  of  the  inferior  tribunals,  —  did  not  satisfy 
the  criminal  classes  and  their  advocates.  Even  the  following  instruc- 
tion was  challenged  by  the  defendant  in  a  prosecution  for  selling  intoxi* 
eating  liquor:  "It  is  the  duty  of  the  court  to  instruct  you  in  the  law, 
but  his  instructions  are  advisory  only,  and  you  ma,y  disregard  his  in- 
structions and  determine  the  law  for  yourselves."  Of  course  the  court 
found  no  fault  with  this  charge,  since  it  was  a  reiteration  of  what  had 

been  held  in  several  previous  decisions.^ Applying  this  principle, 

it  has  been  held  error,  in  a  case  of  murder,  to  give  the  following  in- 
structions: *'The  jury  in  a  criminal  case,  are  the  judges  of  the  law  and 
the  evidence.  The  jurors  are  not  authorized  to  make  a  law  for  each 
case,  but  must  decide  it  according  to  the  law  as  it  is.  If  the  court  in- 
struct the  jury  truly  and  fully  as  to  the  law,  the  jurors  must  be  gov- 
erned by  the  instructions.  If  the  court  does  not  do  this,  the  jury  may 
disregard  the  instructions."  • 

§  2144.  [Continued.]  Connecticut. — The  statute  of  Connecticut 
recites  that,  ^'  the  court  shall  state  its  opinion  to  the  jury,  upon  aU 
questions  of  law  arising  in  the  trial  of  a  criminal  case,  and  submit  to 
their  consideration  both  the  law  and  the  facts,  without  any  direction 
how  to  find  their  verdict."  With  this  statute  in  force  the  judge,  on  the 
trial  of  an  information  for  keeping  a  place  where  intoxicating  liquors 
was  sold,  submitted  to  the  jury  the  question  of  the  constitutionality  of 
the  statute,  but  added  the  following  words:  "But  the  jury  are  the 
judges  of  the  law  under  the  same  obligations  that  attach  to  the  judge  on 
the  bench ;  they  are  not  authorized  to  say  that  that  is  not  law  which  is 
the  law  of  the  State.  The  Supreme  Court  has  decided  that  section  to  be 
constitutional.  The  judges  of  that  court  are  selected  for  their  learning 
in  the  law.  Will  you  say  it  is  unconstitutional  when  they  say  it  is  con- 
stitutional? The  next  case  to  be  tried  may  be  a  civil  case,  the  law  ap- 
plicable to  which  may  have  been  decided  by  the  same  Supreme  Court ; 
you  would  not  suffer  your  private  views  and  interests  to  influence  you  to 

1  Keiser  v.  State,  83  Ind.  235.  *  McDonald  v.  State,  C3  Iud«  544 

s  Xuzum  V.  State,  88  Ind.  599. 
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disregard  the  law  thus  decided.  Neither  have  you  anything  to  do  with 
the  policy  of  the  law ;  that  belongs  to  the  legislature  which  enacted  it. 
The  court  also  says  to  you  that  in  its  judgment  the  section  of  the  statute, 
upon  which  this  prosecution  is  founded,  is  constitutional.  If  you  decide 
that  to  be  unconstitutional  which  the  Supreme  Court  hold  to  be  constitu- 
tional, you  will  disturb  the  foundations  of  law.  But,  after  all,  you  are 
the  judges  of  the  law ;  and  if,  on  your  conscience,  you  can  say  this  sec- 
tion is  unconstitutional,  then  you  ought  to  acquit  the  accused."     The 

Court  of  Errors  refused  to  advise  a  new  trial. ^ In  the  same  State, 

on  the  trial  of  an  indictment  for  keeping  a  place  where  it  was  reputed 
that  intoxicating  liquors  were  sold,  counsel  for  the  defendant  requested 
the  court  to  charge  the  jury  that  the  section  of  the  statute  on  which  the 
prosecution  was  based  was  unconstitutional  and  void,  and  that  if  they  con- 
scientiously believed  that  the  section  was  unconstitutional,  they  had  a 
right  so  to  decide,  inasmuch  as  the  Supreme  Court  had  never  decided  the 
section  to  be  constitutional.  The  court  did  not  so  instruct  tlie  jur}-,  but 
instructed  them  that  they  were  the  judges  of  the  law  as  well  as  of  the 
facts  in  the  case,  and  that  if  they  believed  the  section  unconstitutional, 
they  had  a  right  so  to  decide ;  but  that  they  were  as  much  bound  by  the 
law  as  the  judge  on  the  bench,  and  that  it  was  not  to  be  presumed  that 
they  would  be  guilty  of  such  an  absurdity  as  to  decide  that  the  section 
In  question  was  not  valid,  when  the  Supreme  Court  of  the  State  had 
held  otherwise.  It  was  held  that  in  this  there  was  no  error.  The  ob- 
jection which  was  made  to  it  lay  in  the  allusion  to  a  supposed  decision 
of  the  Supreme  Court  holding  the  section  to  be  constitutional.  As  the 
court  were  of  opinion  that  it  was  constitutional,  they  reasoned  that  it 
could  really  have  made  little  difference  whether  the  court  had  actually 
made  such  a  decision,  so  long  as  the  trial  judge  was  right  in  his 
view  of  the  law  and  the  Supreme  Court  were  prepared  to  sustain 
him  in  that  view.  Said  Park,  C.J. :  ''The  most  that  can  be  said  is 
that  the  jury  were  misled  into  taking  the  only  view  of  the  law  that 
they  could  correctly  have  taken.  The  defendant  lost  a  possible  chance 
of  the  jury's  erroneously  deciding  the  law  in  his  favor.  This  ground 
for  a  new  trial  does  not  commend  itself  to  our  sense  of  justice.  But 
we  need  not  decide  whether,  if  that  were  the  precise  state  of  the  case, 
it  would  be  a  sufficient  ground  for  granting  a  new  trial.  This  court 
had  in  fact  decided  the  question  as  to  the  validity  of  the  statute."  ^ 

1  State  V.  Buckley,  40  Conn.  247.  <  State  v.  Thomas,  47    Conn.   546^ 

552;  8.  c.  36  Am.  Rep.  98. 
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§  2145.  [Continued.]  Iowa.  —  **  Gentlemen  of  the  jury :  You  have 
taken  a  solemn  oath  to  try  this  cause  accorJingto  the  law  and  evidence 
given  you  in  open  court,  and  you  have  no  authority  to  consider  or  be 
controlled  by  an3'thing  else  than  given  you  as  law  by  the  court ;  and 
unless  your  verdict  accords  with  the  law  as  given  you  by  the  court,  5'ou 
are  guilty  of  willful  perjury.  It  makes  no  difference  what  you  think 
the  law  ought  to  be,  you  have  no  authority  to  consider  or  be  controlled 
by  anything  else  as  law  than  that  given  you  by  the  court."  ^ 

§  2146.  [Continued.]  Pennsylvania.  — In  a  criminal  case  in  Penn- 
sylvania, the  judge,  among  other  things,  charged  the  jury  as  follows: 
"  The  only  safe  course  for  you  to  pursue,  so  far  as  the  law  regarding 
offenses  which  you  may  have  given  you  in  charge,  is  to  receive  your 
instructions  from  the  court,  for  the  reason  you  are  not  supposed  to  be 
learned  in  the  law ;  and  if  you  should  commit  an  error  therein,  or  coun- 
sel should  be  mistaken  in  stating  the  law  to  you,  and  you,  relying  on 
their  version,  or  on  your  own  ideas,  in  either  case  should  commit  an 
error,  there  is  no  remedy  for  such  error."  It  was  held  that  this  charge 
was  unexceptionable.  ''  The  court  had  an  undoubted  right  to  instruct 
the  jury  as  to  the  law,  and  to  warn  them,  as  they  did,  against  finding 
contrary  to  it.  This  is  very  different  from  telling  them  that  they  must 
find  the  defendant  guilty,  which  is  what  is  meant  by  a  binding  instruc- 
tion in  criminal  cases."  ^ 

§  2147.  Charge  of  Mr.  Justice  Field  on  the  Trial  op  Great- 
house.  —  On  the  trial  of  Ridgeley  Greathouse  and  others,  for  treason, 
in  the  United  States  Circuit  Court  at  San  Francisco  in  1863,  before  Mr. 
Justice  Field,  of  the  Supreme  Court  of  the  United  States,  and  Mr.  Dis- 
trict Judge  Hoffman,  Mr.  Justice  Field,  in  charging  the  juiy,  admonished 
them  on  this  subject  as  follows:  *^ There  prevails  a  very  general,  but 
erroneous  opinion,  that  in  all  criminal  cases,  the  jury  are  the  judges  as 
well  of  the  law  as  of  the  fact  —  that  is,  that  they  have  a  right  to  disre- 
gard the  law  as  laid  down  by  the  court,  and  to  follow  their  own  notions 
on  the  subject.  Such  is  not  the  right  of  the  jury.  They  have  the 
power,  it  is  true,  to  disregard  the  instructions  of  the  court,  and  in  case 
of  acquittal  their  decision  will  be  final  —  for  new  trials  are  not  granted 
in  criminal  cases  where  a  verdict  is  passed  in  favor  of  the  defendant; 
but  they  have  no  moral  right  to  adopt  their  own  views  of  the  law.     It 

1  Approved  in  State  v.  Miller,  63  *  Nicholsons.  Com.,  96  Pa.  St. 503, 

Iowa,  150,  157.  606. 
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Is  their  duty  to  take  the  law  from  the  court  and  apply  it  to  the  facts  of 
the  case.  It  is  the  province  of  the  court,  and  of  tbc  court  alone,  to 
determine  all  questions  of  law  arising  in  the  progress  of  a  trial ;  and  it 
is  the  province  of  the  jury  to  pass  upop  the  evidence  and  determine  all 
contested  questions  of  fact.  The  responsibility  of  deciding  correctly 
as  to  the  law  rests  solely  with  the  court,  and  the  responsibility  of  finding 
correctly  the  facts,  rests  solely  with  the  jury.  The  separation  of  the 
functions  of  the  court  from  those  of  the  jury,  in  this  respect,  is  essen- 
tial to  the  efficacy  and  safety  of  jury  trials.  Any  other  doctrine  would 
lead  only  to  confusion  and  uncertainty  in  the  administration  of  justice. 
*I  hold  it,'  said  Mr.  Justice  Story,  Hhe  most  sacred  constitutional 
right  of  every  party  accused  of  crime,  that  the  jury  should  respond  as 
to  the  facts  and  the  court  as  to  the  law,  *  ♦  *  This  is  the  right  of 
every  citizen,  and  it  is  his  only  protection.*  You  will,  therefore,  in 
this  case,  gentlemen,  take  the  law  from  the  court,  and  follow  it.  If  the 
<K)urt  err,  the  responsibility  will  not  be  shared  by  you."  ^ 

§  2148.  Charge  of  Mr.  Justice  Baldwin  on  the  Trial  op  Wilson.  — 
On  the  trial  of  Wilson  and  Porter,  indicted  in  the  year  1830,  in  the 
Circuit  Court  of  the  United  States  at  Philadelphia,  for  robbing  the  mail, 
Mr.  Justice  Baldwin,  of  the  Supreme  Court  of  the  United  States,  charged 
the  jury  on  this  subject  as  follows:  ^^  We  have  thus  stated  to  you  the 
law  of  this  case  under  the  solemn  duties  and  obligations  imposed  upon 
us,  under  the  clear  conviction  that,  in  doing  so,  we  have  presented  to 
you  the  true  test  by  which  you  will  apply  the  evidence  to  the  case ;  but 
you  will  distinctly  understand  that  you  are  the  judges  both  of  the  law 
and  fact  in  a  criminal  case,  and  are  not  bound  by  the  opinion  of  the 
oourt;  you  may  judge  for  yourselves,  and  if  you  feel  it  your  duty  to 
differ  from  us,  you  must  find  your  verdict  accordingly.  At  the  same 
time,  it  is  our  duty  to  say,  that  it  is  in  perfect  accordance  with  the 
spirit  of  our  legal  institutions  that  courts  should  decide  questions  of 
law,  and  the  juries  of  facts ;  the  nature  of  the  tribunals  naturally  leads 
to  this  division  of  duties,  and  it  is  better,  for  the  sake  of  public  justice, 
that  it  should  be  so :  when  the  law  is  settled  by  a  court,  there  is  more 
certainty  than  when  done  by  a  jury;  it  will  be  better  known  and  more 
respected  in  public  opinion.  But  if  you  are  prepared  to  say  that  the 
law  is  different  from  what  you  have  heard  from  us,  you  are,  in  the  ex- 
ercise of  a  constitutional  right,  to  do  so.  We  have  only  one  other 
remark  to  make  on  this  subject.     By  taking  the  law  as  given  by  the 

^  United  States  v.  Greathouse,  4  Sawy.  (U.  S.)  457,  4G4 ;  «.  c  2  Abb.  (U.  S.)  864. 
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court  you  iacur  no  moral  responsibility ;  in  making  a  rule  of  your  own, 
there  may  be  some  daager  of  a  mistake."  ^  In  a  case  before  the  Su- 
preme Court  of  Pennsylvania  in  1879,  Mr.  Chief  Justice  Sharswood,  in 
giving  the  opinion  of  the  court  expressed  his  personal  preference  for 
the  foregoing  passage  as  being  ^'  a  model  to  be  followed  by  other  judges- 
when  called  on  to  instruct  the  jury  upon  the  subject."  ^ 

§  2149.  No  Power  to  Direct  a  Verdict  of  Guilty.  — In  crim- 
inal cases  the  judge  has  no  power  to  direct  a  verdict  of  guilty, 
no  matter  how  clear,  unirapeached  and  free  from  suspicion  the 
evidence  for  the  prosecution  may  be.  Under  constitutional  pro- 
visions existing,  it  is  assumed,  in  all  the  States,  which  guarantee 
to  persons  accused  of  crime  the  right  of  trial  by  jury,  an  accused 
person  has,  in  every  case  where  he  has  pleaded  not  guilty,  the 
absolute  riglit  to  have  the  question  of  guilty  or  not  guilty  sub- 
mitted to  the  jury,  no  matter  what  the  state  of  the  evidence  may 
be.  Such  is  the  nature  of  the  right  thus  granted,  that  it  has 
been  frequently  held  that  it  cannot  be  waived  by  the  prisoner, 
and  that  the  trial  of  a  criminal  case  before  the  court  without  a 
jury,  is  erroneous,  even  where  it  takes  place  with  the  prisoner's 
consent.^  So  far  as  the  writer  is  aware,  the  only  respectable 
American  authority  in  favor  of  the  proposition  that  the  judge 
can  direct  a  verdict  of  guilty  in  a  criminal  case,  is  the  ruling  of 
Mr.  Justice  Hunt,  in  the  Circuit  Court  of  the  United  States,  on 
the  trial  of  an  indictment  against  Susan  B.  Anthony  for  illegally 
voting  at  a  Federal  election.*  Aside  from  the  fact  that  the- 
learned  justice  seems  to  have  doubted  the  propriety  of  his  own 
ruling,  since,  on  the  subsequent  trial  of  the  officers  of  election, 
indicted  with  Miss  Anthony  for  the  same  offense,  in  which  sub- 
stantially the  same  testimony  was  introduced,  he  stated  that, 
instead  of  ordering  a  verdict  of  guilty,  he  would  submit  the  case 
to  the  jury  with  the  instruction  that  there  was  no  justification 
for  the  act  of  the  defendants  and  that  in  effect  they  were  all 

1  United  States  v.  Wilson,  Baldw.  >  Kane  v.  Com.,  89  Pa.  St.  622;  8,  o. 

(U.  S.)  78,  99.    The  charge  contained      33  Am.  Rep.  787. 
other  observations  ol  the  same  char-  '  State  v.  Maine,  27  Conn.  281. 

acter.  *  United    States    r.    Anthony,    II 

Blatchf .  (U.  S.)  200. 
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guilty.*    In  a  prosecution  in  a  court  of  the  United  States,  the 
question  necessarily  arises  under  the  sixth  amendment  to  the  Fed- 
eral constitution,  which  guarantees  to  every  accused  person  "the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the 
State  and  district  wherein  the  crime  shall  have  been  committed." 
The  question  came  before  Mr.  Circuit  Judge  McCrary,  in  the 
Federal  District  of  Kansas  in  1882,  who,  after  consulting  with 
Mr.  Justice  Miller  (who  concurred  with  him  in  his  view),  de- 
clared that  it  is  not  competent,  in  a  criminal  trial  in  a  court  of 
the  United  States,  for  the  judge  to  direct  a  verdict  of  guilty,  no 
matter  what  the  state  of  the  evidence  may  be,  provided  the  pris- 
oner has  pleaded  not  guilty.     In  the  course  of  his  opinion,  he 
said:   **  It  is  now  well  settled  in  the  Federal  courts  that,  in  civil 
cases,  where  the  facts  are  undisputed  and  the  case  turns  upon 
questions  of  law,  the  court  may  direct  a  verdict  in  accordance 
with  its  opinion  of  the  law ;  but  the  authorities  which  settle  this 
rule  have  no  application  to  criminal  cases.     In  a  civil  case,  the 
court  may  set  aside  the  verdict,  >vhether  it  be  for  the  plaintiff 
or  defendant,  upon  the  ground  that  it  is  contrary  to  the  law  as 
given  by  the  court;  but  in  a  criminal  case,  if  the  verdict  is  one 
of  acquittal,  the  court  has  no  power  to  set  it  aside.     It  would  be 
a  useless  form  for  a  court  to  submit  a  civil  case  involving  only 
questions  of  law  to  the  consideration  of  a  jury,  where  the  verdict, 
when  found,  if  not  in  accordance  with  the  court's  view  of  the 
law,  would  be  set  aside.     The  same  result  is  accomplished  by  an 
instruction,  given  in  advance,  to  find  a  verdict  in  accordance 
with  the  court's  opinion  of  the  law.     But  not  so  in  crimina 
cases.     A.  verdict  of  acquittal  cannot  be  set  aside ;  and  therefore, 
if  the  court  can  direct  a  verdict  of  guilty,  it  can  do  indirectly 
that  which  it  has  no  power  to  do  directly."  * 

i  Whart.  Grim.  Law  (7th e(i.),§  82a.     Crary    (U.   S.),    600,605.     Compare 
s  United  States  v.  Taylor,  8  Mc-     Theel  o.  Com.  (Pa.)^  12  Atl.  Bep.  148. 
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2177.  Necessity  of  Taking  Life  in  Order  to  Prevent  a  Rescne. 

2178.  Instance  of  a  Proper  Instruction  upon  this  Question. 

2179.  [Continued.]    Wlien  tlie  Officer  would  be  Guilty  of  Manslaughter. 

2180.  Necessity  of  Tying  the  Prisoner. 

2181.  Wliat  Is  a  Deadly  or  Dangerous  Weapon. 

2182.  Disturbing  Religious  Worship. 
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§  2154.  Intent  in  Criminal  Cases  a  Question  of  Fact. — 

The  rule  of  law  which,  by  means  of  what  is  called  a, presiimptiojif 
ascribes  a  certain  conclusion  of  fact  to  a  certain  other  fact,  such 
as  the  rule  which  ascribes  malice  to  the  use  of  a  deadly  weapon,* 
and  the  rule  which  ascribes  an  intent  to  steal  from  the  recent 
unexplained  possession  of  stolen  goods,  is  contrary  to  the  gen- 
eral principle  applicable  alike  in  the  civil  ^  and  in  the  criminal  * 
law.  In  all  cases  where  the  statute  makes  the  intent  with  which 
an  act  was  done  an  ingredient  of  its  criminality,  such  intent  is, a 
fact  to  be  charged  in  the  indictment,  and  affirmatively  found  by 
the  jury,  in  order  to  a  conviction;  and  although  2i presumption 
of  law  will  annex  the  intent  to  the  commission  of  the  act  so  as  to 
make  out  a  prima  facie  case  of  guilt,  yet  where  there  is  any  evi- 
dence tending  to  rebut  this  presumption,  the  question  of  intent 
must  be  submitted  to  the  jury.*  In  those  jurisdictions  where 
special  verdicts  are  still  permitted  in  criminal  cases,  if  the  jury 
in  such  a  case  returns  a  special  verdict  without  finding  the  exist- 
ence of  the  criminal  intent,  the  verdict  will  be  fatally  defective, 
and  will  not  support  a  judgment  of  conviction.'^     Outside  of  the 

*  Posty  §5631.  tinguishing  State  v.  Jaynes,  78  N.  C. 

*  Ante^  §  1333,  et  seq.  604). 

«  Washington  v.  State,  63  Ala.  186;  «  State  r.  Blue,  84  N.  C.  807.  Un- 
8.  c.  35  Am.  Kep.  8;  Oliver  v.  State,  17  der  the  Texas  Penal  Code,  **  no  mis- 
Ala-  688,  696;  8,  c.  Horr.  &  Thomp.  take  of  law  excused  one  committing 
Cases  Self  Bef .  726.  an  offense ;  but,  if  a  person  lubormg 

4  State  V,  Fhifer^  90  N.  C.  721  (dis-  under  mistake  as  to  a  particular  fact 
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cases  where  the  law  draws  these  artificial  presumptions,  with  cer- 
tain liinited  exceptions  where,  on  grounds  of  public  policy,  the 
law  conclusively  presumes  a  criminal  intent,  it  may  be  laid  down 
that  such  an  intent  being  a  necessary  ingredient  of  every  crime 
is  a  material  subject  of  inquiry,  and  the  existence  of  it  is  always 
a  question  of  fact  for  the  jury.  This  is  happily  illustrated  by 
the  rule  which  allows  the  jury,  in  the  case  of  an  indictment  for 
an  assault  with  intent  to  kill,  if  they  find  that  such  an  intent  did 
not  exist,  or  more  accurately  speaking,  if  they  have  a  reasonable 
doubt  whether  it  did  exist, — to  find  the  accused  guilty  of  an 
aggravated  assault  and  battery,  or  of  a  simple  assault,  as  the 
case  may  be.^  It  is  necessary  in  this  last  class  of  cases  for  the 
State  to  prove  the  specific  intent.  A  general  felonious  intent,  it 
has  been  held,  is  not  sufficient.  The  actual  existence  of  the  in- 
tent charged  in  the  indictment  is  a  question  of  fact  for  the  jury, 
in  the  decision  of  which  they  ought  to  act  upon  those  presump- 
tions which  are  recognized  by  the  law,  t.c,  that  the  law  pre- 
sumes that  a  party  intends  the  natural  consequences  of  his  own 
act,  so  far  as  they  are  applicable,  applying  their  own  judgment 
and  experience  to  all  the  circumstances  disclosed  by  the  evi- 
dence.^ Thus,  the  intent  with  which  a  child  has  been  abducted ;  ' 
or  the  intent  with  which  an  assault  was  committed  under  an  in- 
dictment for  assault  with  intent  to  murder;  *  or  the  intent  with 
which  the  defendant  had  received  moneys  under  an  indictment 
for  handling,  receiving  and  concealing  moneys  which  had  been 


shall  do  an  act  which  wonld  otherwise 
be  criminal  he  is  guilty  of  no  offense." 
Penal  Code  Texas,  art.  45.  But 
the  miHtalte  as  to  fact  which  will 
excuse  must  be  such  as  did  not  arise 
from  'a  w^ant  of  proper  care  on  the 
part  of  the  person  committing  the  of- 
fense. J&t'd.,  art.  46.  Whether  there 
was  such  a  want  of  proper  care  In  as- 
certaining the  fact  about  which  the 
defendant  claims  to  have  been  ignor- 
ant, whicli  ignorance  led  to  the  com- 
mission of  the  offense,  is  a  question 


for  the  jury  and  not  for  the  court  to 
determnie.  Halles  o.  State,  15  Tex. 
App.  94;  Watson  v.  State,  13  Tex. 
App.  7(). 

»  Dixon  V.  State,  3  la.  416;  Tyra  v. 
Com.,  2  Mete.  (Ky.)  1;  Ogletree  «. 
State,  28  Ala.  693. 

*  Ogletree  «.  State,  28  Ala.  693. 

»  Oliver  «.  State,  17  Ala.  588; 
«.  c.  Horr.  &  Thomp.  Cases  Self  De- 
fense, 725. 

4  Washington  v.  State,  63  Ala.  135; 
8,  c.  35  Am.  Rep.  8. 
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stolen ;  ^  or  under  an  indictment  for  giving  a  challenge  to  fight 
in  single  combat  with  deadly  weapons,  whether  the  defendant  in- 
tended, by  the  language  so  used,  to  challenge  the  prosecutor  so 
to  fight;  ^  these  and  every  like  question  must  be  decided  by  the 
jury  and  not  the  judge. 

§  2155.  [Illustration.]    Whether  the  Formation  op  a  Club  was 

INTENDED  AS  AN  EvASION  OP  THE  STATUTE   AGAINST  THE  SaLE  OP  InTOXI- 

CATiNO  Liquors. — In  a  criminal  prosecution  for  selling  intoxicating 
liquors  in  contravention  of  a  statute,  where  it  appeared  from  the  testi- 
mony of  the  defendant  that  he  and  a  number  of  his  neighbors  had 
formed  a  club  and  purchased  a  ten  gallon  keg  of  whisky,  agreeing  that 
each  one  should  pay  his  proportion  of  the  cost,  and  in  the  division  the 
defendant  received  less  than  a  gallon,  the  minimum  amount  denounced 
by  the  statute,  —  the  court  could  not  rule,  as  a  matter  of  law,  that  the 


^  Robinson  r.  State,  S4  Ind.  452, 
456.  Contrary  to  the  text,  it  is  heid  in 
Alabama,  and,  as  the  writer  conceives, 
erroneously,  that,  in  criminal  prosecu- 
tions for  larceny,  in  all  cases  which 
are  free  from  doubt  and  in  which 
there  is  no  conflict  in  the  evidence, 
the  question  of  intent  is  to  be  deter- 
mined by  the  court.  Johnson  v 
State,  73  Ala.  523  (overruling  on  this 
point  McMullen  o.  State,  53  Ala.  531). 
What  the  court  really  held  was  that  it 
is  competent  for  the  judge,  upon  a 
state  of  facts  which  shows  that  no 
felonious  intent  existed,  to  direct  the 
jury  to  bring  in  a  verdict  of  acqni  tal' 
Obviously,  it  Is  the  duty  of  the  court, 
where  the  evidence  shows  a  mere 
trespass,  and  in  other  appropriate 
cases,  so  to  direct  the  jury;  and  it 
has  been  frequently  so  held.  Mc- 
Court  V.  People,  G4  N.  Y.  583  i  Com.  r. 
Stebbins,  8  Gray  (Mass.),  492.  This 
was  all  that  was  held  on  this  point  In 
Green  v.  State,  68  Ala.  539,  which  is 
cited  by  the  court  as  authority  for  its 
position  in  the  case  upon  which  this 
comment  is  made.    See  also  Spivey  v. 


State,  26  Ala.  90;  Witt  v.  State,  9  Mo. 
671.  The  court  may,  of  course,  de- 
clare after  a  verdict  of  guilty,  in  de- 
ciding the  question  whetlier  there  was 
evidence  to  support  the  verdict,  that  a 
state  of  facts  shown  by  the  evidence 
constitutes  larceny.  Vaughn  v.  Com., 
10  Gratt.  (Va.)  758.  So,  it  may  de- 
clare that  the  facts  assumed  in  a  hy- 
pothetical instruction  do  not  constitute 
larceny.  Witt  v.  State,  9  Mo.  671; 
State  V,  Shermer,  55  Mo.  83;  State  v. 
Stone,  68  Mo.  101.  But  it  is  believed 
that  under  no  view  of  the  office  of 
judge  and  jury  in  criminal  cases  can 
the  judge,  as  against  the  accused, 
withdraw  the  question  of  intent  from 
the  jury.  He  may,  indeed,  instruct 
them  that  the  law  presumes  the  intent 
from  a  given  state  of  facts ;  but  they 
must  in  the  end  draw  the  conclusion 
and  not  he;  and  they  are  judges  of 
the  law  {ante,  §  2133,  et  seq.)  in  such 
a  sense  that  if  they  refuse  to  draw 
the  presumption  he  cannot  compel 
them  to  do  it. 

>  Ivey  0.  State,  12  Ala.  276. 
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scheme  was  intended  as  a  mere  evasion  of  the  law,  but  that  it  was  & 
question  for  the  jury  whether  it  was  or  was  not.^  This  is  in  conformity 
with  the  text  of  Dr.  Bishop:  "  From  whatever  motive  parties  so  shape 
a  transaction  that  it  does  not  constitute  a  sale,  or  a  sale  of  the  inhibited 
quantity,  and  it  is  not  meant  to  be  such,  they  escape  the  statutory  pen- 
alty. But  no  mere  evasion  of  the  law,  where  a  sale  is  the  thing  intended 
by  the  parties,  it  being  for  the  jury  to  say  wliether  or  not  such  was  their 
intent,  wiiere  prima  facie  the  transaction  was  not  a  sale,  will  avail 
them."  2 

§  2156.  An  Instruction  as  to  the  Intent  with  which  the  Accused 
ENTERED  A  DWELLING  IN  A  Case  OP  BuRGLAKv.  —  **  The  intent  with 
which  an  act  is  committed  being  but  a  mental  state  of  the  party  accused, 
direct  proof  of  it  is  not  required.  Nor,  indeed,  can  it  ordinarily  be  so 
shown ;  but  it  is  generally  derived  from  and  established  by  all  the  facts 
and  circumstances  attending  the  doing  of  the  act  complained  of,  as  dis» 
closed  by  the  evidence ;  and  in  this  case  the  intent  with  which  the  de> 
fendant  entered  the  dwelling-house  of  Gale,  if  he  did  enter  it,  must  be 
determined  by  you  from  all  the  evidence  in  the  case."  ^ 

§  2157.  Whether  an  Assembly  Unlawfal.  — It  is  said  that  an 
assembly  is  an  unlawful  one,  where  three  or  more  persons  assemble 
themselves  together  to  do  an  illegal  act.*,  So,  any  meeting 
assembled  under  such  circumstances  as,  according  to  the  opinion 
of  rational  and  firm  men,  is  likely  to  produce  danger  to  the 
tranquility  of  the  neighborhood,  is  an  unlawful  assembly.*  The 
difference  between  an  unlawful  assembly  and  a  riot  is  said  to  be 
this :  If  the  parties  assemble  in  a  tumultuous  manner,  and  actually 
execute  their  purpose  with  violence,  it  is  a  riot ;  but  if  they 
merely  meet  upon  a  purpose  which,  if  executed,  would  make 
them  rioters,  and,  having  done  nothing,  they  separate  without 
having  carried  their  purpose  into  effect,  it  is  an  unlawful  assem- 

• 

1  State  V.  Clark,  18  Mo.  App.  631.  Law,  §1600.    See  contra,  3  Greenl.Ev., 

So  held  in  a  similar  case  in  Cora.  v.  §  82. 

Smith,  102  Mass.  144.    Compare  Hogg  ^  4Bla.  Com.  146;  Cok.  8rd  Inst. 

V,  People,  16  Bradw.  (lU.)  288;  a.  c.  19  176;  Slater  v.  Wood,  9  Bosw.  (N.  Y.) 

Cent.  L.  J.  476.  16,  28. 

*  Bish.  Stat.  Crim.,  §  1013.  *  Reg.  v.  Vincent,  9  Carr.  &  V.  91 

8  Approved  in  State  r.  Maxwell,  42  and  275;  Keg.  r.  Xeale,  9  Carr.  &P.  431* 

lowa^    210,    citing  Wharton    on    Cr.  Slater  v.  Wood,  supra. 
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bly.^  Wliether  an  assembly  is  unlawful,  where  the  facts  are  con- 
ceded or  found,  is  necessarily  a  question  of  lawj^or  the  court ;^ 
but  where  the  facts  are  in  doubt  or  disputed,  it  is  a  mixed  ques- 
tion of  law  and  fact  to  be  submitted  to  the  jury  under  proper 
hypothetical^  instructions. 

§2158.  Meaninq  op  the  Words  "Willful,"  ''Wanton,"  etc. — 
In  the  prosecution  of  a  criminal  offense,  under  a  statute  which  predi- 
cates the  criminal  character  of  the  act  upon  the  fact  of  its  being 
willfully  done,  it  is  obvious  that  the  element  of  willfulness  is  a  material 
element  in  the  case.  ,  Of  this  character  are  prosecutions  for  malicious 
injuries  to  private  property,  or  the  willful  obstructing  of  private  roads^ 
and  the  like.  In  these  cases,  where  the  act  is  accidentally  done,  or 
done  without  evil  motive,  ihere  is  no  criminalit}'.  It  is  justly  said,  in 
speaking  of  this  subject,  that  the  word  ''  willful,"  when  used  in  a  penal 
statute,  means  more  than  it  does  in  common  parlance ;  it  means  with 
evil  intent  or  without  reasonable  grounds  for  believing  the  act  to  be 
lawful.^  It  is  therefore  error  to  charge  that  the  term  "  willfully  " 
means  voluntarily  and  knowingl3\'*  So,  where  the  word  "  wanton"  is 
used,  in  order  to  make  an  injury  to  property,  — the  killing  of  animals, 
for  instance,  —  a  wanton  act,  it  must  have  been  done  regardless  of  the 
rights  of  the  owner,  in  reckless  sport,  or  under  such  circumstances  as 
evince  a  wicked  or  mischievous  intent,  and  without  excuse.^  It  is  said, 
in  a  prosecution  under  art.  680  (Sayles,  1888  §  1167)  of  the  Texas  Penal 
Code,  which  provides  that  "  if  any  person  shall  willfully  or  wantonly 
kill,  maim,  wound,  disfigure,  poison,  or  cruelly  and  unmercifully  beat 
and  abuse  any  animal  or  bird  *  *  *  he  shall  be  fined,"  etc. ;  that 
^^  the  act  must  be  done  intentionally  and  by  design,  and  without  excuse, 
and  under  circumstances  evincing  a  lawless  and  destructive  spirit."^ 


*'  Slater  r.  Wood,  supra;  Rex  v. 
BiTt,  6  Carr.  &  P.  164. 

«  Slater  r. Wood,  9  Bosw.  (N.Y.)16. 
Thomas  v.  State,  14  Tex.  App. 
200,  204.  See  also  State  v.  Preston,  84 
Wis.  676;  State  v,  Clark,  29  N.  J.  L. 
96;  Savage  r.TuUer,  Bray t.  (Vt.)  223; 
U.  S.  V.  Three  Railroad  Cars,  1  Abb. 
U-  S.  196. 

*  Rose  17.  State,  19  Tex.  App.  470. 
Bnn  also  Thomas  v.  State,  14  Tex. 
A  r.  200. 


*  Thomas  v.  State,  14  Tex.  App. 
200,  206.  See  also  Jones  v.  State,  8 
Tex.  App.  228;  Branch  v.  State,  41 
Tex.  (^2;  Kilpatrick  v.  People,  6 
Denio  (N.  Y.),  277;  Com.  v.  Walden,  3 
Cush.  (Mass.)  658;  Wright  v.  State, 
30  Ga.  826;  State  v.  Pierce,  7  Ala. 
728. 

«  Branch  v.  State,  41  Tex.  622; 
Jones  V.  State,  3  Tex.  App.  228;  Lott 
V.  State,  9  Tex.  App.  206;  Davis  v^ 
State,  12  Tex.  App.  11. 
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In  such  a  prosecution  the  element  of  willfulness  or  of  wantonness  being 
thus  material,^  it  is  necessary,  under  tlie  Texas  statute,  which  requires 
the  court  to  charge  the  law  applicable  to  the  case,^  for  the  court  in  such 
prosecutions  to  define  the  meaning  of  these  terms  in  charging  the  jury.^ 
In  such  a  prosecution,  it  is  error  to  charge  the  jury  that  *'  the  willful 
intent  of  the  defendant  is  presumed,  and  it  devolves  upon  fhe  defendant 
to  show  his  innocent  intent."^  The  definition  of  ^'willfulness  *' that 
^'  by  willfulness,  as  used  in  this  charge,  is  meant  that  the  act  was  done 
without  reasonable  ground  to  believe  that  the  act  of  taking  was  lawful," 
has  been  several  times  approved.* 

§  2159.  Character :  Qnality.  — As  seen  in  a  former  chapter, 
questions  of  character,  quality  or  description,  are  generally 
questions  of  fact  for  the  jury.  So,  in  a  criminal  prosecution, 
what  constitutes  a  woman  a  prostitute^  is  a  question  of  fact  for 
the  .determination  of  the  jury,  and  an  instruction  which  endeavors 
to  lay  down  what  degree  of  unchastity  is  required  to  constitute  a 
woman  a  prostitute,  is  error.*  In  like  manner,  on  the  trial  of  an 
information  under  a  statute  for  selling  intoxicating  liquor  to 
an  habitual  drunkard^  it  is  a  question  for  the  jury  whether  the 
person  is  in  the  habit  of  becoming  intoxicated,  and  it  is  proper 
to  refuse  to  instruct  them  that  it  is  not  sufficient  to  show  that 
the  person  had  been  frequently  intoxicated,  or  that  ^ve  occasions 
of  intoxication  would  not  justify  the  finding  of  habitual  intoxica^- 
tion.^ 

§  2160.  Self-Defense  :  Reasonableness  of  Appearance  of 
Danger.  — It  is  the  settled  principle  of  law  that,  when  a  person 
is  assailed  by  another,  and  from  the  nature  of  the  attack,  viewed 
in  the  light  of  any  previous  threats  or  hostile  declarations  made 
by  the  assailant,  and  of  his  known  character  for  violence,  the 

*  Prim  V.  State,  36  Ala.  244.  App.  200;  Lane  v.  State,  16  Tex.  App. 

'  Tex.  Code  Crlm.  Proc,  art.  677.  173,  178;  Wood  v.  State,  16  Tex.  App. 

«  Trice  V.  State,  17  Tex.  App.  43.  574 ;  Shubert  v.   State,  16  Ttx.  App. 

<  Brinkoeter  ».  State,  14  Tex.  App.  645;     Trice    v.   State,  17  Tex.   App. 

67.     See  also  Jones  i?.  State,  18  Tex.  43,  46. 

App.  486.  •  State  r.  Rice,  66  la.  431. 

«  Owens  V.  State,  19  Tex.  App.  242.  »  Gallaglier  r.  People,  120  111.  179? 

Compare  Thomas  v.  State,    14  Tex.  «.  c.  11  N.  East.  Rep.  336. 
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assailed  has  reasonable  ground  to  believe,  and  does  believe,  that 
the  assailant  intends  presently  to  take  his  life  or  to  do  him  some 
great  bodily  injury,  he  will  be  justified  in  killing  his  assailant, 
provided  he  have  not  previously  brought  on  the  assault,  and  pro- 
vided the  circumstances  are  such  that  the  extreme  measure  would 
seem,  to  the  comprehension  of  a  reasonable  man,  necessary  in 
his  situation  to  prevent  the  threatened  injury.  Whether  the 
appearances  of  danger  are  sufficient  to  convince  a  reasonable  man, 
in  the  situation  of  the  accused,  that  death  or  a  felony  upon  the 
person  was  intended,  is  a  question  of  fact  for  the  jury.^  The 
principle  of  these  decisions  is  that  it  is  not  the  bare  belief,  on 
the  part  of  the  accused,  that,  he  is  in  danger  of  death  or  great 
bodily  harm  at  the  time  he  resorts  to  the  force,  which  will  ex- 
cuse or  justify  him,  but  that  upon  his  trial,  he  must  make  it  ap- 
pear, to  the  satisfaction  of  the  jury,  that  he  had  reasonable 
grounds  for  such  apprehension,  —  at  least  he  must  raise  a  rea- 
sonable doubt  in  their  minds  as  to  whether  he  had  not  such 
reasonable  grounds.  It  was  therefore  held  not  error  to  caution 
the  jury  that"  it  is  for  the  jury,  and  not  the  prisoner,  to  judge 
of  the  reasonable  grounds  of  apprehension."  *  As  was  well  said 
by  Nash,  C.  J. :  "  The  existence  of  reasonable  ground  is  a  mat^ 
ter  of  fact  to  be  determined  by  the  jury.  If  the  person  charged 
with  the  homicide  is  to  judge  for  himself  whether  this  reasonable 
ground  existed,  the  most  atrocious  murders  may  be  committed 


*  Com.  V,  Self  ridge,  Horr.  & 
Thomp.  Cas.  Self  Def.  2;  U.  S.  v. 
Wiltberger,  3  Wash  C.  C.  (U.  S.)  616; 
«.  c.  Horr.  &  Thomp.  Cas.  Self  Def.  86; 
State  «.  Harris,  1  Jones  L.  (N.  C.) 
190;  Goodall  v.  State,  1  Ore.  834; 
Isomer  r.  People,  4  Park.  Cr.  R.  (N.  Y.) 
658;  McPhersonc.  State,  22  Ga.  479, 
489,  aemble;  Meredith  v.  Com.,  18  B. 
Mon.  (Ky.)49, 66;  Shorter©.  People,  2 
N.  Y.  197. 

*  State  V.  Harris,  1  Jones  L.  (N.  C.) 
190;  a.  c.  Horr.  &  Thomp.  Cas.  Self 
Def.  276.  This  will  also  appear  from 
the  following  authorities:  Foster  Cr. 


L.  266;  Meade^s  Case,  Lewln  C.  C. 
184;  Cotton  v.  State,  81  Miss.  604;  s. 
c.  Horr.  &  Thomp.  Cas.  Self  Def.  810; 
Oliver  v.  State,  17  Ala.  687;  s.c.  Horr. 
&  Thomp.  Cas.  Self  Def.  726;  People 
V,  McLeod,  1  HIU  (N.  Y.),  377;  a.  c. 
Horr.  &  Thomp.  Cas.  Self  Def.  784; 
Jaclcson  V.  State,  Horr.  &  Thomp.  Cas. 
Self  Def.  476;  State  v.  Turpin,  77  N. 
C.  473,  477;  Williams  v.  State,  2  Tex. 
App.  271;  State  v.  Bbhan,  19  Kan.  28, 
66;  Davis  v.  People,  88  111.  850;  State 
V.  Abarr,  39  Iowa,  185.  Compare 
Gladden  v.  State,  12  Fla.  662,576. 
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with  impunity.  The  prisoner  says  he  believed  his  life  was  in 
danger.  Who  can  look  into  his  heart?  If  the  law  allows  him 
to  judge,  who  can  contradict  him?  The  circumstances  are  noth- 
ing; it  is  his  fieZee/*  that  justifies  him.  The  law  is  not  so.  It  is 
only  from  circumstances  accompanying  the  transaction,  that 
reasonable  ground  can  be  ascertained,  and  of  their  bearing  and 
influence  the  jury  are  the  sole  judges."  ^  In  a  like  manner  it  is 
said  by  Fisher,  J. :  **"VVhat  is  a  reasonable  ground  to  apprehend 
such  design  must  always  be  as  much,  or  indeed  more,  a  question 
of  fact  for  the  jury,  than  a  question  of  law  for  the  court;  for 
while  it  is  true,  in  regard  to  inanimate  subjects,  where  the  fact 
is  the  same,  the  law  must  also  be  the  same;  this  is  not 
true,  even  as  a  general  rule,  in  this  class  of  cases.  The 
hostile  demonstrations  of  two  men  may  in  every  respect  be 
the  same;  yet  the  party  threatened  may  be  placed  in  immi- 
nent peril  from  the  conduct  of  one,  and  feel  not  the  slightest 
apprehension  of  danger  from  the  other.  A  design  to  commit  a 
felony,  or  to  do  some  great  personal  injury  may  be  apprehended 
in  the  one  case,  and  it  may  have  no  existence  whatever  in  the 
other.  One  may  excite  fear  and  the  greatest  apprehensions  of 
danger,  while  the  same  demonstrations  on  the  part  of  another 
may  only  excite  mirth  and  ridicule.  The  question  is  in  both 
cases  the  same ;  was  there  imminent  danger  to  the  life  or  to  the 
person  of  the  party  threatened?  As  part  of  the  means  of  ar- 
riving at  the  truth  of  this  fact,  the  peculiar  character  of  the 
hostile  party  is  as  much  a  fact  for  the  consideration  of  the  jury 
as  any  other  fact  in  issue ;  and  the  jury  must  determine  from 
the  hostile  demonstrations,  whether  there  was  such  danger  of 
this  party' 8  executing  his  felonious  design  as  to  justify  the  party 
killing.  *  *  *  The  jury  must  of  necessity  be  the  judges^ 
whether  reasonable  ground  to  apprehend  the  design  contem- 
plated by  the  law  existed,  and  whether  there  was  imminent 
danger,  from  all  appearances,  that  such  design  would  be  exe- 
cuted." '-*     The  rule   simply   means  that  a  man,  under  such  cir- 

1  stater.  Harris,  1  Jones  L.  (N.  C.)  ^  Cotton  o.  State,  31  Miss.  504,  611; 

190,  105;  fi.  c.  Horr.  &  Thomp.  Cus.  ».  c  Ilorr.  &  Tliomp.  Cas.  Self  Def. 
Self.  Def.  276.  310,  315. 
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cumstances,  is  held  to  a  reasonable  exercise  of  his  faculties; 
that  he  may  not  plead  his  own  cowardice,  weakness,  idiosyncra- 
sies, unless  such  peculiarities  are  so  strong  as,  in  the  eye  of  the 
law,  to  deprive  him  of  responsibility.^  The  ''  reasonable  man  " 
of  the  law  is  each  particular  juror,  standing,  as  nearly  as  the 
effort  of  the  law  can  place  him,  in  the  precise  position  in  which 
the  defendant  stood  at  the  time  when  he  did  the  fatal  act.  *'  It 
is  sound  sense,"  said  Bynum,  J.,  in  a  very  clear  exposition  of 
the  law  on  this  subject,  *'  and  we  think  sound  law,  that,  before 
a  jury  should  be  required  to  say  whether  the  defendant  did 
anything  more  than  a  reasonable  man  should  have  done  under 
the  circumstances,  it  should,  as  far  as  can  be,  be  placed  in  the 
defendant's  situation,  surrounded  with  the  same  appearances 
of  danger,  with  the  same  degree  of  knowledge  of  the  de- 
ceased's probable  purpose,  which  the  defendant  possessed."* 
This  is  precisely  what  is  meant  by  the  courts  when  they  say  that 
the  assaulted  person  must  decide  at  his  peril  whether  it  is  neces- 
sary to  kill  his  assailant  or  not.  He  decides  at  the  peril  of  a 
jury  subsequently  finding  that  he  was  under  no  reasonable  appre- 
hension of  death  or  great  bodily  harm,  at  the  time  when  he  com- 
mitted the  act.^  It  is  scarcely  necessary  to  add  that  it  is  error 
for  the  court  to  decide  this  question  for  the  jury,  by  telling  them 
that,  under  the  circumstances  under  which  the  assault  was  made,* 
the  defendant  was  not  justified  in  using  a  deadly  weapon ;  *  for 
the  jury,  and  not  the  defendant,  are  to  judge  as  to  the  ground 
of  the  apprehension.^ 

§  2161.  Previous  Threats  by  Deceased  Agratnst  the  Ac- 
cused. —  So,  whether  previous  threats  taken  in  connection  with 
the  facts  surrounding  the  killing  are  sufficient  to  justify  the 
killing,  is  a  question  of  fact  for  the  jury;  and  it  has  been  held 
in  one  case  that  the  judge  cannot  determine  this  fact  as  a  ques- 
tion of  law,  by  ruling  that  the  facts  immediately  surrounding 
the  killing  do  not   afford  a  sufficient  predicate  for  the  introduc- 

*  State  r.  Shoultz,  25  Mo.  128,  149.  *  Davis  r.  People,  88  lU.  350. 

«  State  r.  Turpin,  77  N.  C.  473,  477.  «  State  v.  Abarr,  39  Iowa,  186c 

'  State  r.  Bohau,  19  Kan.  28,  55. 
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tion  of  evidence  of  such  threats.*  But  as  already  seen,*  the 
judge  must  determine  all  preliminary  questions  of  fact  involved 
in  the  question  whether  evidence  is  to  be  admitted  or  excluded. 
It  is  also  a  general  rule  that  mere  threats,  unaccompanied  by 
acts  indicating  a  present  purpose  of  carrying  them  into  execu- 
tion, will  afford  no  justification  or  excuse  for  homicide.  From 
this  it  follows  that,  except  in  a  limited  class  of  cases,  evidence 
of  them  is  not  admissible,  unless  there  be  also  evidence  of  such 
hostile  demonstration  or  act,  and  whether  there  is  such  evidence 
the  court  must  judge.^ 

2162.  Whether  the  Accnsed  used  Excessive  Force. —  On 

like  grounds  the  question  whether  the  degree  of  force  was  nec- 
essary for  the  protection  of  person  or  property,  and  therefore 
justified,  is  not  a  question  of  law  for  the  court,  but  a  question  of 
fact  for  a  jury.*  So,  a  wife  may  lawfully  fight  in  the  necessary 
defense  of  her  husband;  *  but  whether,  in  so  fighting,  she  used 
excessive  force  J  is,  in  a  subsequent  criminal  prosecution  for  assault 
and  battery,  to  be  determined  by  the  jury.* 

§  2163.  Instruction  as  to  right  op  Defense  Against  Felonious  As- 
sault. —  '*  A  person  may  repel  force  by  force  in  defense  of  his  person, 
habitation  or  property,  against  one  who  manifestly  intends  or  endeavors 
by  violence  or  surprise  to  commit  a  known  felony  on  either ;  and  if  a 
conflict  ensue  in  such  case,  and  life  is  taken,  the  killing  is  jnstifiable. 


1  Pridgen  w.  State,  81  Tex.  420; 
Jackson  v.  State  (Tenn.),  Horr.  & 
Thomp.  Cas.  Self  Def.  476. 

>  Ante,  §  Z\%€tseq. 

*  Evans  v.  State,  44  Miss.  762;  s.c. 
Horr.  &  Thomp.  Cas.  Self  Def.  829; 
Meyers  v.  State,  33  Tex.  635;  «.  c. 
Ilorr.  &  Thomp.  Cas.  Self  Def.  482; 
Hushey  v.  State,  47  Ala.  97 ;  «.  c.  Horr. 
&  Thomp  Cas.  Self  Def.  589,  note; 
State  V.  Leonard,  6  La.  Ann.  420; 
State  V.  Keene,  50  Mo.  357;  State  v. 
Sloan,  47  Mo.  604;  s,  c.  Horr.  & 
Thomp.  Cas.  Self  Def.  516;  Iloweil  ». 
Slate,  5  Ga.  48;  Lander  v.   State,  12 


Tex.  462;  «.  c.  Horr.  &  Thomp.  Cas. 
Self  Def .  366;  Cammms  r.  Crawford, 
88  lU.  312,  817;  Payne  v.  State,  60  Ala. 
80;  Kendrick  v.  State,  55  Miss.  486; 
People  V,  Taing,  63  Cai.  602;  8,  c.  8 
Rep.  618. 

*  State  V.  Clements,  32  Me.  279; 
Gallagher  v.  State,  8  Minn.  270;  8,  c. 
Horr.  &  Thomp.  Cas.  Self  Def.  720; 
Hopkinson  r.  People,  Id  111.  264,  8  t. 
Horr.  &  Thomp.  Cas.  Seif  Dof.  80. 

*  State  r.  Johnson,  75  N.  C.  174, 
State  r.  BullocK,  91  N.  C,  bU. 

*  Stat-e  p.  Bniiock,  supra;  States 
Jones,  7?  N.  C.  520. 
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It  mast  be  proved  that  the  assault  was  emiaently  perilous,  and  unless 
there  be  a  plain  manifestation  of  a  felonious  intent,  no  assault  will 
justify  killing  the  assailant.  A  party  is  not  compelled  to  flee  from 
his  adversary,  who  assails  him  with  a  deadly  weapon ;  before  he  can 
justify  the  homicide,  the  assault  must  be  so  fierce  as  not  to  allow  the 
party  assailed  to  yield  a  step  without  manifest  danger  to  his  life  or  of 
enormous  bodily  injury.  In  such  case,  if  there  be  no  other  way  of 
saving  his  own  life,  he  may,  in  self-defense,  kill  his  assailant."  ^ 

S  2164.  Instructions  as  to  Defense  against  Non-Felonious  As- 
saults. —  *'  But  the  rule  of  law  is  different  when  the  attack  not  felo- 
nious. ♦  *  »  An  assault  without  a  weapon  of  any  kind,  by  a  quar- 
relsome and  violent  man  upon  another,  when  there  is  no  reason  for  the 
belief  by  the  person  attacked,  that  his  person  was  in  danger  of  death  or 
great  bodily  hlirm,  but  that  an  ordinary  battery  was  all  that  was  in- 
tended, and  all  that  he  had  reason  to  fear  from  tlie  acts  of  his  assailant, 
the  party  assailed  has  no  right  to  take  the  life  of  such  assailant."  ^  -  -  -  - 
While  a  person  is  not  bound  to  retreat  from  a  place  where  he  has  a 
right  to  remain,  and  may  lawfully  epel  a  threatened  assault,  and  to 
that  end  may  use  force  enough  to  repel  the  assailant ;  yet  he  has  no 
right  to  repel  a  threatened  assault  with  naked  fists,  by  the  use  of  a 
deadly  weapon,  in  a  deadly  manner  and  which  he  has  concealed  up  to 
the  time  of  its  use.^ 

§  2165,  Instruction  as  to  Defense  of  Habitation.  —  "If  the  jury 
believe,  from  the  evidence,  that,  just  prior  to  his  death,  the  deceased 
attempted,  in  a  violent  manner,  to  enter  the  dwelling  of  the  defendant, 
for  the  purpose  of  assaulting  or  offering  personal  violence  to  the  de- 
fendant, being  in  said  dwelling,  or  any  other  person  dwelling  or  being 
therein,  and  that  the  defendant,  in  reasonably  resisting  such  attempt 
of  the  deceased,  unintentionally  and  without  malice  killed  the  deceased, 


1  Approved  in  State  v.  Kennedy,  20 
Iowa,  571;  citing  State  t?.  Thompson, 
9  Iowa,  188;  Fost.  Cr.  L.  273;  1  East 
P.  C.  272,  §§  44,  273,  45,221,  7,  p.  3; 
Hawk. P.  C,  §23;  Id.  87,  §  13;  1  Hale, 
488;  Keg.  v.  Smith,  8  C.  &  P.  160; 
Wild's  Case,  2  Lew.  C.  C.  214 ;  Iowa 
Code,  §  4112,  4113.  Some  general  in- 
strnctious  on  the  law  of  self-defeuse 
n6t  elsewhere  referred  to  in  this  chap- 


ter will  be  found  in  State  v.  Gee,  85 
Mo.  C47,  People  v.  Guidice,  73  Cal. 
226;  8.  c.  16  Pac.  Rep.  44;  People  v. 
Willett,  36  Hun  (N.  Y.),  500,  606  (ad- 
monishing the  jury  that  there  Is  no 
question  of  self-defense  In  the  case). 

*  Approved  in  State  v,  Kennedy,  20 
la.  671,  572. 

^  State  V.  Thompson,  9  la.  190. 
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then  the  killing  was  justifiable  or  excusable,  and  the  jury  ought  to 
acquit  the  defenrlant.  The  jury,  in  considering  whether  the  killing  was 
in  defense  of  habitation,  should  consider  the  circumstances  attending 
the  killing,  and  the  conduct  of  tlie  parties  at  the  time,  and  immediately 
previous  thereto,  and  the  means  and  force  used,  as  bearing  upon  the 
question  of  wlietlicr  the  killing  was  in  defense  of  habitation."  ^ 

§  2166.  lysTRucTiox  as  to  Obligation  to  Use  no  more  Force  thak 
Necessary. — "If  the  jury  believe  that  George  Guyer  and  deceased, 
acting  in  concert  and  with  the  intention  of  inflicting  great  bodily  harm 
upon  defendant,  attacked  him  with  clubs,  the  defendant  had  the  right 
to  resist  such  attack  with  a  weapon  of  like  character,  and  if,  in  the  nec« 
essary  defense  of  his  own  person  and  without  using  any  more  force,  or 
a  more  dangerous  weapon  than  was  being  used  against  him,  he  inflicted 
a  blow  which  he  had  reason  to,  and  did,  believe  was  necessary  for  his 
own  protection,  but  which,  unintentionally  upon  his  part,  produced 
death,  such  act  would  not  be  criminal  and  the  jury  should  acquit."  ^ 

§  2167.  Instruction:  No  Right  op  Self-Defense  in  One  who  Vol- 
untarily MAKES  AN  Attack  or  Brings  on  a  Difficlltt.  —  '*  The  law 
of  self-defense  does  not  imply  the  right  of  attack,  nor  will  it  permit  of 
acts  done  in  retaliation  or  for  revenge.  Therefore,  if  you  shall  believe 
and  find  from  the  evidence  that  the  defendant  sought,  brought  on  or 
voluntarily  entered  into  a  difficulty  with  the  deceased  for  the  purpose 


^  Approved  in  Greschia  v.  People, 
53  111.298  299.  In  Lilly  r.  State,  20 
Tex.  App.  11,  there  Is  an  Instruction 
applicable  to  particular  facts  involving 
the  question  of  the  right  of  defense  of 
property. 

*  Approved  in  State  v.  Burlce,  30 
la.  332,  333.  The  court  said:  *'The 
law  gives  a  person  the  same  right  to 
use  such  force  as  may  be  reasonably 
necessary,  under  the  circumstances  by 
which  he  is  surrounded,  to  protect 
himself  from  great  bodily  harm,  as.it 
does  to  prevent  his  life  being  taken. 
He  may  excusably  use  this  necessary 
force  to  save  himself  from  any  felooi- 
ous  assault."  "  It  was  expressly  so 
held  by  this  court  in  the  case  of  the 
State  V.  Benham;  23  la.  154,  162.    The 


same  view  is  supported  in  the  fol- 
lowing cases:  State  v.  Thompson,  9 
la.  188;  State  v.  Decklotts,  19  Id. 
447;  State  r.  Neeley,  20  Id,  108;  State 
v.  Kennedy,  Id.  669."  In  State  o. 
Burlse,  supra,  there  are  two  other 
instructions  applying  the  same  prin- 
ciple to  the  facts  in  evidence.  In 
Greschia  v.  People,  53  111.  298,  the 
same  principle  was  expressed  in  the 
following  instruction:  *^If  the  force 
used  was  unreasonable  in  amount  and 
character,  and  such  as  a  reasonable 
mind  would  have  so  considered  under 
the  circumstances,  it  is  proper  for  the 
jury  to  consider  that  fact  In  determin- 
ing whether  the  killing  was  In  self- 
defense." 
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of  wreaking  vengeance  upon  him,  or  if  you  shall  find  and  believe  that  he 
wounded  the  deceased  at  a  time  when  he  had,  because  of  the  acts  of 
the  deceased,  no  reasonable  apprehension  of  immediate  and  impending 
injury  to  himself,  and  did  so  from  a  spirit  of  retaliation  and  revenge 
for  the  purpose  of  punishing  the  deceased  for  past  injuries  done  him,  the 
defendant,  then  the  defendant  cannot  avail  himself  of  the  law  of  self- 
defense,  and  you  should  not  acquit  on  that  ground.  And  the  court 
further  instructs  you  that  in  case  you  find  that  the  defendant  sought, 
brought  on  or  voluntarily  entered  into  a  diflSculty  with  the  deceased,  it 
does  not  matter  in  the  application  of  the  law  of  self-defense  how  great 
the  danger  or  imminent  the  peril  to  which  the  defendant  may  have 
believed  himself  to  have  been  exposed  during  such  diflaculty."  ^ 

§  2168.  Unless  the  Assailant  Endeavors  in  Good  Faith  to  With- 
draw FROM  the  Combat.  —  '^  Before  the  defendant  can  claim  that  he 
was  acting  in  self-defense,  it  must  appear  that  the  defendant  must 
really  and  in  good  faith  have  endeavored  td  decline  any  further  struggle 
before  the  homicide  was  committed.  And  in  this  case,  if  you  believe 
from  the  evidence  that  the  defendant  was  engaged  in  mortal  combat 
with  Davis,  the  deceased,  and  that  the  defendant  did  not  really  and  in 
good  faith  endeavor  to  decline  any  further  struggle  before  the  homi- 
cide was  committed,  if  one  were  committed,  then,  and  in  such  case,  the 
defendant  cannot  avail  himself  of  the  plea  of  self-defense."  ^ 

§  2169.  [Continued.]  "  Retreatinoto the  Wall'*  — Non-Felonious 
Combat.  —  Homicide  is  excusable  when  it  is  committed  by  one  or 
two  ])ersons  who  have  mutually  and  voluntarily  engaged  in  an  unlaw- 
ful combat  without  any  felonious  purpose ;  and  after  they  have  mutu- 
ally so  engaged,  one  of  them  having  become  dissatisfied  with  it,  and 
desirous  to  withdraw  from  it,  makes  that  desire  manifest  by  abandon- 
ing the  combat  and  retreating  from  his  adversary,  who  nevertheless  pur- 


'  Approved  in  State  v.  Vansant,  80 
Mo.  67,  G9.  The  same  rule  is  expressed 
with  some  distinctness  in  instructions 
given  and  approved  in  the  following 
cases:  State  c.  Starr,  88  Mo,  271,  273; 
State V.  Pcali,  85  Mo.  190;  State  v,  Shel- 
3edy,  8  Iowa,  485;  State  v,  Maguire,  69 
Mo.  197,200;  K'?mp  ??.  State,  13  Tex. 
App.  5(»1,  The  following,  and  many 
oihei  cases  sanction  the  doctrme  of  the 
abov(:  instructions:  State  v.  Linney, 


62  Mo.  40;  State  r.  Underwood,  67 
Mo.  40;  State  v.  Brown,  64  Mo.  367; 
State  V.  Ferguson,  2  Hill  (S.  C.),619; 
Stater.  Lane,  1  Ired.  L.  (N.  C.)  113. 
*  Approved  in  People  v.  Robertson, 
67  Cal.  646,  649.  The  court  cite  Run- 
yon  V,  State,  57  Ind.  84;  1  Bish.  Crim. 
L  ,  §  806.  In  Texas  the  court  properly 
instructs  the  jury  that  a  person  as- 
sailed is  not  bound  to  retreat.  Kemp 
V.  State,  13  Tex.  App.  661. 
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sues  liiin  until  at  last  he  is  compelled,  in  the  necessary  defense  of 
himself  from  great  bodily  harm  or  death,  to  turn  upon  and  slay  his 
adversary.  In  such  case  the  law,  while  it  does  not  regard  the  slayer  as 
entirely  innocent,  because  he  had  first  voluntarily  engaged  in  the  con- 
test, yet  inasmuch  as  he  subsequently,  and  before  the  fatal  blow  was 
given,  did  all  he  could  to  repair  his  original  fault,  the  law  excuses  him 
because  of  the  necessity  under  which  he  was  placed  by  the  act  of  the 

deceased. ^'  Between  his  duty  to  flee  and  his  right  to  kill  he  must 

fly,  or,*  as  the  books  have  it,  must  retreat  to  the  wall.  But  by  this  is 
not  meant  that  a  party  must  always  fly,  or  even  attempt  flight.  The 
circumstances  of  the  attack  must  be  such,  the  weapon  with  which  he  is 
menaced  of  such  a  character,  that  retreat  might  well  increase  his  peril. 
By  ^  retreating  to  the  wall '  is  only  meant  that  the  party  must  avail  him- 
self of  any  apparent  and  reasonable  avenues  of  escape  by  which  his 
danger  might  be  averted,  and  the  necessity  of  striking  his  assailant 
avoided.  *■  But  if  the  attack  is  of  such  a  nature,  the  weapon  of  such  a 
character,  that  to  attempt  a  retreat  migiit  increase  the  danger,  the  party 
need  retreat  no  farther.'  'These  definitions  and  interpretations  of  the 
law  of  self-defence  are  general  rules  that  are  to  be  applied  by  the  jury- 
to  the  situation  and  conduct  of  both  the  defendant  and  the  prosecuting 
witnesses,  as  they  shall  determine  that  position  and  conduct  to  have- 
been  from  the  evidence  in  this  cause.'  "  ^ 

§  2170.  Instruction  as  to  the  Right  to  Act  on  Reasonable  Ap- 
pearances OF. Danger.  —  '*  In  order  to  justify  homicide  on  the  ground 
of  self-defense,  or  defense  of  another,  it  is  not  essential  that  there  should 
be  any  actual  or  real  danger. to  the  life  or  person  of  the  party  killing,  or 
to  the  life  or  person  of  the  party  for  whose  protection  the  homicide  is- 
committed,  if  there  be  an  appearance  of  danger,  caused  by  the  acts  or 
demonstrations  of  the  party  killed,  or  by  words  coupled  with  the  acta  or 
demonstrations  of  such  party ;  and  if  such  acts  or  demonstrations,  or 
such  words  coupled  with  acts  or  demonstrations,  produce  in  the  mind  of 
tiie  party  slaying  a  reasonable  expectation  or  fear  of  death  or  some 
serious  bodily  injury  to  himself,  or  to  the  person  in  whose  behalf  he 
interferes,  the  party  killing  will  be  justified  if  he  acts  on  such  appear- 
ance of  danger,  and  under  such  reasonable  expectation  or  fear,  even. 
though  it  subsequently  appear  that  there  was  in  reality  no  danger."  * 

*  Approved  In  People    v,  Guidice  is  applied  to  various  hypotheses  of  fact 
(Cal.),  15  Pac.  Rep.  44.  presented  by  the  evidence  in  a  charge- 

*  Approved   in  Kemp  v.  State,  13  which  was  highly  commended  by  the 
Tex.  App.  501, 5Go,  where  the  principle  appeUate  court. 
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§  2171.  The  Same  subject  continued.  — *'To  justify  the  use  of  a 
deadly  weapon  in  self-defense,  it  must  appear  that  the  danger  was  so 
urgent  and  pressing  that  in  order  to  save  his  own  life,  or  to  prevent  his 
receiving  great  bodily  harm,  the  attack  upon  the  prosecuting  witness 
was  absolutely  necessary ;  and  it  must  api^ear  that  the  prosecuting  wit- 
ness was  the  assailant  or  that  the  defendant  had  really  and  in  good 
faith  endeavored  to  decline  further  struggle  before  the  blow  was  given. 
A  bare  fear  of  the  commission  of  the  offense,  to  prevent  which  defend- 
ant used  a  deadly  weapon,  is  not  sufficient  to  justify  it;  •but  the  cir- 
cumstances must  be  sufficient  to  excite  the  fears  of  a  reasonable  man, 
and  the  party  attacking  must  have  acted  under  tiie  influence  of  such 
fears  alone.  It  is  not  necessary,  however,  to  justify  the  use  of  a  dead- 
ly weapon,  that  the  danger  be  actual.  It  is  enough  that  it  be  an  appar- 
ent danger;  such  an  appearance  as  would  induce  a  reasonable  person, 
in  defendant's  position,  to  believe  that  he  was  in  immediate  danger  of 
great  bodily  injury.  Upon  such  appearances  a  party  may  act  with 
safety ;  nor  will  he  be  held  accountable  though  it  should  afterwards  ap- 
pear that  the  indications  upon  which  he  acted  were  wholly  fallacious, 
and  that  he  was  in  no  actual  peril.  The  rule  in  such  cases  is  this : 
What  would  a  reasonable  person,  —  a  person  of  ordinary  caution, 
judgment  and  observation,  — in  the  position  of  the  defendant,  seeing 
what  he  saw,  and  knowing  what  he  knew,  suppose  from  this  situation 
and  these  surroundings?  If  such  reasonable  person,  so  placed,  would 
have  been  justified  in  believing  himself  in  imminent  danger,  then  the 
defendant  would  be  justified  in  believing  himself  in  such  peril,  and  act- 
ing upon  such  appearances."  ^ 

§  2172.  Another  Instruction  ON  THE  SAME  Principle. — "The  bare 
fear  that  a  man  intends  to  commit  murder  or  other  atrocious  felony, 
however  well  'grounded,  unaccompanied  by  any  overt  act  indicative  of 
any  such  intention,  will  not  warrant  killing  the  party  by  way  of  pre- 
vention. There  must  be  some  overt  act  indicative  of  imminent  danger 
At  the  time,  but  the  jury  will  judge  whether  the  conduct  and  acts  of 
the  deceased,  Henry  Brown,  at  the  time  of  the  shooting  were  of  such  a 
character  as  to  create  in  the  mind  of  the  prisoner  a  reasonable  fear 
that  the  deceased  intended  to  commit  murder  or  other  felony,  or  to  do 
the.  prisoner  great  bodily  harm.  Apprehension  of  danger,  to  justify  a 
homicide,  ought  to  be  based  not  alone  on  surmises ;  but  there  ought  to 
be   coupled  therewith  some  act  on  the  part  of  the  party  from  whom 

Approved  In   People  v.    Guidice  (Cal.),  15  Pac.  Rep.  44. 
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danger  was  apprehended,  evidencing  an  immediate  intention  to  carry 
into  execution  iiis  tiireals  or  designs ;  and  the  jury  are  to  judge  of  the 
reasonable  grounds  for  such  apprehension  on  the  part  of  the  prisoner, 
from  all  the  facts  and  circumstances,  as  they  existed  at  the  time  of  the 
killing."! 

§  2173.  Instruction  AS  to  Previous  Threats,  etc.,  Considered  ah 
Characterizing  the  Attack.  —  *'  Previous  threats  or  acts  of  hostility 
of  the  deceased  towards  the  defendant,  however  violent  they  may  have 
been,  were  not  of  themselves  sufficient  to  justify  defendant  in  seeking 
and  slaying  the  deceased.  To  excuse  him,  or  justify  him,  he  must 
have  acted  under  an  honest  belief  tliat  it  was  necessary  at  the  time  to 
take  the  life  of  the  deceased  in  order  to  save  his  own ;  and  it  must  ap- 
pear that  there  was  reasonable  cause  to  excite  this  apprehension  on  his 
part ;  so  that  if  you  find  that  the  deceased,  at  the  time  he  was  killed, 
did  nothing  to  excite  in  the  mind  of  tlie  defendant  the  fear  that  de- 
ceased was  about  to  execute  his  threats,  then  the  threats  and  bad  char- 
acter of  deceased,  whatever  you  may  find  them  to  have  been,  are 


1  Approved  in  State  v,  Cain,  20  W. 
Va.  710.  <*Thi8  instruction  pro- 
pounds the  law  correctly."  Stone- 
man's  Case,  25  Gratt.  (Va.)  887.  "  It 
also  recognizes  in  the  clearest  lan- 
guage what  we  have  already  decided, 
that  it  is  the  priaoner^s  stand-point 
which  the  jury  must  regard,  and  not 
that  of  the  ideal  <  reasonable  man.' '' 
This  principle  will  be  found  embodied 
in  many  other  instructions,  but  it  Is 
believed  in  none  in  a  clearer  manner 
than  in  the  three  foregoing.  See  in- 
structions on  this  subject  in  State  v, 
Starr,  88  Mo.  273;  State  v,  Thompson, 
9  Iowa,  190;  State  v.  Vansant,  80  Mo. 
67  (where  the  Supreme  Court  criticised 
the  use  of  tlie  word  *•  believe,"  and 
substituted  tlie  word  **  appreliend," 
so  as  to  malce  the  usual  exprcHsion 
read,  **  reasonable  cause  to  apprehend 
and  did  apprehend;"  instead  of, 
**  reasonable  cause  to  believe  and  did 
believe  ")  ;  People  v.  I)e  Witt,  68  Cal. 
r>84,  586;  Greschitt  r.  People,  53  111. 
296;  Williams  r.    State,  6  Neb.    336; 


May  V,  People,  8  Colo.  224;  State  v. 
Griffin,  87  Mo.  608,  613;  State  v.  Gee, 
85  Mo.  647;  State  v.  Bohan,  19  Kan. 
30  (on  the  authority  of  State  v. 
Home,  9  Kan.  119;  State  r.  Howard, 
14  Kan.  173) ;  Darling  r.  Williams, 
35  Oh.  St.  '61  (civil  case);  Lee  «. 
State,  21  Tex.  App.  244;  Reins  v. 
People,  30  111.  262;  State  v,  Jones,  78 
Mo.  283,  284  (citing  State  r.  Eaton, 
75  Mo.  586).  See  also  Grainger  v. 
State,  6  Yerg.  (Tenn.)459;  Rippyv. 
State,  2  Head  (Tenn.);  217;  Williams 
V,  State,  3Heisk.  (Tenn.)  876;  Teal  v. 
State,  22  Ga.  75;  States.  Sloan,  47 
Mo.  604;  State  v.  Byrant,  55  Mo.  75; 
Oliver  v.  State,  17  Ala.  587;  Carroll  «. 
State,  23  Ala.  28;  Noles  r.  State,  26 
Ala.  31;  Wesley  r.  State,  37  Miss.  327; 
Evans  v.  State,  44  Miss.  762;  Gladden 
V.  State,  12Fla.  562;  State  p.  Neeley, 
20  Iowa,  108;  State  v.  Collins,  32  la. 
3G;  State  r.  Morphy,  83  la.  270;  State 
V.  Potter,  13  Kan.  414;  Stoneman  v. 
Com.,  25  Gratt.  (Va.)  887. 
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unnvaiHng,  and  should  not  be  considered  by  you.  But  if  the  evidence 
leaves  you  in  doubt  as  to  what  the  acts  of  deceased  were  at  the  time, 
or  immediately  after  the  killing,  you  may  consider  the  threats  and 
character  of.  the  deceased,  in  connection  with  all  the  other  evidence,  in 
determining  who  was  probably  the  aggressor.  The  jury  are  instructed 
that  no  mere  threats  made  by  deceased  before  or  at  the  time  of  killing, 
unaccompanied  at.  the  time  of  killing  with  any  attempt  to  carry  them 
into  execution,  are  sufficient  to  justify  the  killing,  or  reduce  it  to  a 
lower  degree  of  homicide  than  murder;  and  if  you  find  that  delendant 
shot  and  killed  the  deceased  because  of  such  threuls,  and  because  de- 
fendant thought  such  threats  would  justify  him  in  killing  deceased,  and 
that  when  he  shot  and  killed  him  he  was  in  no  fear  of  imminent  danger, 
he  is  guilty  of  murder.  And  if  the  killing  was  the  result  of  a  deliberate 
purpose  fixed  in  his  mind  to  kill,  it  was  murder  in  the  first  degree."  ^ 

§  2174.  Instruction  as  to  Character  of  Deceased  for  Violence  as 
Characterizing  Appearance  of  Danger.  —  "  The  character  of  the  de- 
ceased is  a  proper  matter  for  your  consideration,  and  you  should  give 
it  such  weight  as  you  deem  proper,  in  determining  whether  or  not  he, 
by  his  acts  at  the  time  of  the  wounding,  gave  the  defendant  reasonable 
cause  to  apprehend  such  danger  as  to  justify  his  act  of  wounding  on 
the  ground  of  self-defense,  according  to  the  law  upon  that  subject  as 
stated  in  these  instructions.  The  mere  fact,  however,  that  the  deceased 
was  a  man  of  bad  character,  if  you  believe  he  was  of  such  character, 
will  not  justify  the  taking  of  his  life."  ^ 

§  2175.  Arrest  without  Warrant:  Beasonable  Appearance 
of  Offense  havingr  been  Committed.  —  In  making  an  arrest  upon 
personal  observation  and  without  warrant,  the  oiEcer  will  be  ex- 
cused when  no  offense  has  been  perpetrated,  if  the  circumstances 
are  such  as  reasonably  to  warrant  the  belief  that  it  has  been 
done ;  ^  and  whether  the  grounds  of  the  belief  were  reasonable 
will  be  a  question  for  a  jury.* 

1  Approved  in  Mlze  v.  State,  36  Ark.  State,  18  Tex.  App.  72, 90;  citing  Smith 

661,  662.    Other  instructions  on  the  v.  State,  15  Tex.  App.  338);  State  v. 

same  theory,  less  comprehensive  than  Jones,  78  Mo.  283;  People  v.  Guidice, 

the  foregoing,  will  be  found  in  tlie  fol-  73  Cal.  276;  8.  c.  15  Pac.  Rep.  44. 
lowing  cases:    State    v,    Shelledy,    8  *  Approved  in  State  v.  Vansant,  80 

Iowa,  485  (that  threats  do  not  justify  Mo,  67,  70. 

bringing  on  a  difficulty,  see   State  v.  *  Neal  r.  Joyner,  89  N.  C.  287. 

Vansant,  80   Mo.   67,    70;   Parker    r.  *  State  t?.  McNinoh,  90 N.  C.  695, 699. 
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§  2176.  Instruction  AS  to  Power  op  Peace  Officers  to  Arrest  for 
Breaches  op  the  Peace  in  their  Presence.  —  *'  Constables  are  peace 
officers,  and  it  is  their  right  and  duty  to  arrest,  with  or  without  a  war- 
rant, any  person  who  has  committed  any  public  offense  in  their  pres- 
ence, or  who  is  at  the  time  engaged  in,  or  about  to  commit,  any  breacli 
of  the  peace ;  and  they  have  the  right  in  making  such  arrest,  to  use  such 
force  as  is  necessary  tlierefor,  and  to  summon  to  their  aid  a  posse  suf- 
ficient to  accomplish  such  arrest.  A  breach  of  the  peace  is  a  public 
offense,  and  it  may  be  committed  by  any  loud  or  boisterous  language 
calculated  to  disturb  the  good  order  of  the  persons  there  assembled,  or 
by  the  drawing  or  brandisiiing  of  deadl}*^  weapons  accompanied  by 
tiireats  to  attack  or  kill  another  then  and  there  present."  ^ 


*  Approved  In  Fleetwood  v.  Com., 
80  Ky.  1  (citing  Mockabee  v.  Cora.,  78 
Ky.  380).  In  Fleetwood  v.  Com.,  there 
is  A  long  series  of  instructions  applica- 
ble to  the  various  Jiypotheses  of  fact 
arising  In  a  case  where  a  peace  officer 
was  killed  ia  endeavoring  to  effect  an 
arrest  for  a  breach  of  the  peace  com- 
mitted in  his  presence,  involving  the 
questions  of  unnecessary  force  on  the 
part  of  the  officer,  and  of  the  right  of 
self-defense  on  the  part  of  the  pris- 
oner, which  usually  arise  in  such 
cases.  In  State  v.  Green,  G6  Mo.  G40, 
€41,  there  are  two  instructions  on  the 
theory  that  the  killing  of  an  officer  in 
order  to  resist  or  avoid  arrest  is  mur- 
der in  the  first  degree.  The  court 
citing  in  support  of  the  common-law 
rule  that  such  a  killing  Is  murder,  the 
following  authorities:  1  Russ.  on 
Crimes,  592;  1  East  P.  C.  309;  1  Hale 
P.  C.  4G4-5;  2  Hale,  118;  and  under 
the  Missouri  statute  the  following: 
Johnson  V.  State,  7  Mo.  183;  State  v. 
Jennings,  18  Mo.  435.  In  Pierce  v, 
SUte,  17  Tex.  App.  238,  there  is  a 
series  of  instructions,  given  in  a  crim- 
inal prosecution  for  resistiuor  an 
officer  in  the  execution  of  a  warrant 
of  arrest,  under  the  Texas  statute. 
In  Ballard  v.  State,  43  Oli.  St.  341, 
there  is  a  series  of  instructions  given 


in  a  case  where  a  peace  officer  was 
killed  while  endeavoring  to  effect  an 
arre-^t,  and  the  prisoner  was    prose- 
cuted for  murder.    In  the  course  of 
this  instruction  the  following  propo- 
sition was  laid  down:  "The  point  is 
made  by  defense  that  unless  the  officer 
has  absolute  knowledge  that  an  offense 
is  being  committed  against  the  laws 
of  the  State,  he  has  no  ri^ht  to  arrest 
without  a  warrant  for  a  misdemeanor. 
This  claim  is  not  tenable.    If  the  per- 
son arrested  is,  as  a  matter  of  fact, 
in  the  act  of  committing  such  offense, 
at  the  time  of  the  arrest,  and  the  offi- 
cer has    information    or  knowledge 
which  induces  hiin  to  reasonably  be- 
lieve, and  at  the  time  of  the  arrest  he 
does  believe,  that  such  offense  is  being 
committed,  and  the  arrest  is  made  on 
that  account,  this  is  sufficient.*'    The 
same  charge  also  contained  the  fol- 
lowing   counter    proposition:    *' The 
State  claims  that  if  an  officer,  at  a  ven- 
ture, without  any  information,  knowl- 
edge, or   suspicion  on  the    subject, 
arrests  a  man  without  a  warrant  for 
unlawfully  carrying  a  pistol  concealed 
on  his  person,  and  it  turns  out  as  a 
matter  of  fact  tiiat  the  party  arrested 
is,  at  the  time  of  the  arrest  committing 
the  offense  for  which  he  is  arrested, 
the  officer  is  protected,  and  the  ar- 
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§  2177.  Necessity  of  Taking:  Life  in  Order  to  Prevent  a 
Rescue.  — Whether  it  was  necessary  for  an  oflBcer  having  a  pris- 
oner under  arrest  to  take  the  life  of  a  person  attempting  to  rescue 
him,  will  be  a  question  of/act  for  the  jury.^ 

§  2178,  Instance  op  a  Proper  Instruction  upon  this  Question.  — 
^'  If  the  jury  shall  be  satisfied  by  the  evidence,  that  the  defendant  was 
at  the  time  a  police  officer  of  Bell's  Ferry,  admitted  to  be  an  incorpo- 
rated town,  and  that  Tom  Brooks  was  in  said  town  at  the  time,  engaged 
in  a  difficulty  with  a  negro,  or  was  drunk  and  disorderly  in  the  pres- 
ence of  the  defendant,  then  the  defendant  not  only  had  the  right, 
but  it  was  his  duty  to  arrest  him  without  a  warrant ;  and  if  he  did 
arrest  him  under  such  circumstances,  he  had  the  right,  and  it  was  his 
duty  to  keep  him  in  custody,  and  to  this  end  to  commit  him  to  the 
place  of  confinement  used  by  the  town,  until  he  could  conveniently  be 
earried  before  the  mayor  of  the  town ;  and  if,  while  he  had  him  under 
arrest,  the  deceased  attempted  to  rescue  him,  or  to  prevent  the  defend- 
ant from  using  the  necessary  means  to  keep  him  in  custody  until  such 
time  as  he  might  conveniently  take  him  before  the  mayor  for  trial ;  and 
if,  in  order  to  keep  Brooks  in  custody  and  prevent  his  rescue  by  deceased 
it  was  necessary  for  the  defendant  to  strike  the  deceased  with  the  billy, 
and  defendant,  in  striking  the  blow,  used  no  more  force  than  was  neces- 
sary (and  in  estimating  the  necessary  force  in  this  view  of  the  case,  the 
jury  need  not  be  very  nice,  or,  as  is  sometimes  said,  weigh  in  gold 
scales),  the  defendant  will  be  justified  or  excused,  and  the  jury  will  re- 
turn a  verdict  of  not  guilty."  ^ 

§  2179.  [Continued.]  When  the  Officer  would  be  Guilty  of 
Manslaughter.  —  **  But  when  the  defendant  arrested  Brooks,  it  was 
his  duty  to  carry  him  before  the  mayor  for  trial  as  soon  as  he  con- 
veniently might ;  and  if  he  could  have  done  so  immediately,  and  Brooks 
at  the  time  was  not  too  much  intoxicated,  but  in  condition  to  be  tried 
by  the  mayor,  then  the  defendant  had  no  right  to  carry  him  to  the 
place  of  confinement  used  by  the  town ;  and  unless  defendant  acted 

rest  Is  lawful.    This  claim,  I  say  to  lief  should  be  based  upon  such  facts 

the  jury,  cannot  be  allowed.     In  such  or  such  information,  or  both,  as  might 

case,  to  make  the  arrest  lawful,  the  reasonably  induce  such  belief.** 

ofl9cer  should  believe  that  the  party  *  State  v.  Bland,  ?>7  N.  C.  438. 

arrested  is  guilty  of  the  offense  for  *  Approved  in  State  r.  Bland,  97  N. 

which  the  arrest  is  made,  and  the  be-  C.  438. 
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honestly,  according  to  Ins  sense  of  right,  and  not  under  a  pretext  of 
duty  in  starting  wiih  Brooks  to  such  place, — if  he  struck  the  de- 
ceased the  fatal  blow  to  prevent  the  deceased  from  defeating  his, 
defendant's  purpose  to  carry  Brooks  to  such  place  of  custody,  he  would 
be  guilty  of  manslaughter."  ^ 

§  2180.  Necessity  of  Tying:  tlte  Prisoner.  —  An  officer  ar- 
resting a  prisoner,  under  a  State's  warrant  charging  him  with  an 
escape,  has  a  right  to  tie  him  if  he  deem  it  necessary  to  secure 
him ;  and  of  this  he  is  necessarily  the  judge,  subject  to  the  future 
decision  of  ajurf/^  in  an  indictment  for  assault  and  battery,  upon 
the  question  whether  he  acts  in  good  faith  and  as  a  man  of  ordi- 
nary prudence  would  act  under  the  circumstances;  and  it  is  for 
them  to  say  whether  he  abused  his  authority.^ 

§  2181.  Wliat  is  a  Deadly  or  Dangerous  Weapon.  — Whether 
a  weapon  used  in  making  an  assault  was  a  deadly  weapon,  under 
the  circumstances  in  which  it  was  used,  is  generally  a  question  of 
fact  for  the  jury,^  to  be  determined  from  its  description  by  wit- 
nesses, the  nature  of  the  wound  inflicted,  the  opinion  of  experts, 
and  other  circumstances  in  evidence.*  The  court  should  not,  in 
instructing  the  jury,  assume  that  a  deadly  weapon  was  used,  or 
that  the  weapon  which  is  shown  by  the  evidence  to  have  been 
used,  was  a  deadly  weapon ;  but  it  will  not  be  presumed  on  appeal, 
where  the  record  does  not  disclose  the  fact,  that  the  court  failed 
properly  to  instruct  the  jury  as  to  what  would  constitute  a  deadly 
weapon,  within  the  meaning  of  the  law.* 


1  Approved  in  State  ».  Bland,  97  N. 
C. 439. 

2  State  r.  Stalcup,  2  Ired.  L.  (N.  C.) 
60.  Compare  Stat«  v.  Pendergrass,  2 
Dev.  &  Bat.  L.  (N.  C.)  365,  where  the 
question  related  to  the  power  of  a 
schoolmaster  to  inflict  punishment. 

»  People  17.  McFadden,  G5  Cal.  445. 

♦  Sylvester  r.  State,  71  Ala.  18,  26. 

«  Jenkins  r.  State,  82  Ala.  25 ;  ».  c,  2 
South.  Rep.  150.  In  a  prosecution 
under  a  statute  for  committing  an  as- 


sault with  a  dangerous  weapon  (Act  of 
Congress  of  March  8d,  1826,  §22;  4  U. 
S.  Stat,  at  Large,  121),  it  is  reasoned 
that,  while  the  court  may.  In  general 
terms,  define  the  meaning  of  the  statute, 
as  that  it  means  that  the  weapon  used 
must  be  a  weapon  dangerous  to  life^  — 
and  while,  in  many  cases,  It  will  be 
practicable  for  the  court  to  declare 
that  tlie  particular  weapon  was  or  wa«< 
not  a  dangerous  weaj  on,  within  the 
nienuing  of  the  law,  and  that,  when  it 
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§  2182.  I>isturbin?  Rellgrioas  Worship.  —  Whether  a  soci- 
ety is  *'  met  together  for-  public  worship,"  within  the  meaning 
of  a  statute 'defining  and  punishing  the  disturbance  of  religious 
worship,  has  been  held  a  question  of  fact,  in  the  sense  that  the 
judge  cannot  direct  the  jury  that  a  society  is  not  so  assembled, 
even  after  the  pastor  has  pronounced  the  benediction.^  But, 
with  more  sense,  it  was  said  by  another  court:  **  After  the  min- 
ister in  charge  dismisses  the  congregation,  it  then  ceases  to  be  a 
congregation  met  for  religious  worship.  There  must  be  some 
point  of  time  when  the  purpose  for  which  the  congregation 
met  is  ended,  and  that  time  has  always  been  understood  to  be 
when  the  head  of  the  congregation  dismisses  it;  "  ^  and  accord- 
ingly, an  instruction  was  approved  which  told  the  jury  that  if 
the  acts  complained  of  were  not  committed  until  after  the  con- 
gregation were  dismissed,  they  would  find  the  defendant  not 
guilty.^  Whether  a  temperance  camp-ineeting  is  **  a  public  as- 
sembly convened  for  the  purpose  of  religious  worship,"  within 
the  meaning  of  a  statute  punishing  the  offense  of  disturbing  such 
assemblies,^  has  been  held  a  question  of  fact  for  the  jury.* 

§  2183.  Manslaughter:  Reasonable  Provocation :  ^'Goolingr 
Time/* — If  a  homicide  be  committed  under  the  influence  of 
passion,  or  in  heat  of  blood,  produced  by  an  adequate  or  reason- 
able provocation,  and  before  a  reasonable  time  has  elapsed  for 
the  blood  to  cool  and  reason  to  resume  its  habitual  control,  and 
is  the  result  of  the  temporary  excitement  by  which  the  control 

Is  so  practicable,  it  is  a  matter  of  lawy  to  the  jury ;  and  it  must  be  left  for  them 

and  the  court  must  take  the  responsi-  to  decide  whether  the  assault,  if  com- 

bility  of  so  declaring  (United  States  mitted,  was  with  a  dangerous  weapon. 

V.  SmaU,  2  Curt.  C.  C.  (U.  S.)  241,  243;  United  States  v.  Small,  supra  (citing 

citing  United  States  v,  Wilson,  Baldw.  Rex  v,  Noakes,  6  Carr.  &  P.  826). 
(U.  S.)  78),  yet  where  the  question  is  *  State  v.  Snyder,  14  Ind.  429, 

whether  an  assault  with  a  dangerous  *  State  v.  Jones,  63  Mo.  488. 

weapon  has   been   proved,   and   the  «  jj^i^^    Another   instruction   In  a 

weapon  might  be  dangerous  to  life  or  case  of  disturbing  religious  worship 

not,  according  to  the  manner  in  which  will  be  found  In  State  t;.  Stubblefleld, 

It  was  used,  or  according  to  the  part  of  32  Mo.  564. 

the  body  attempted  to  be  struck,  then  a  *  Gen.  Laws  N.  H.,  ch.  273,  §  9. 

more  general  direction  must  be  given  ^  State  v.  Norris,  59  N.  H.  536. 
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of  reason  has  been  disturbed,  rather  than  of  any  wickedness  of 
heart  or  cruelty  or  recklessness  of  disposition,  the  offense  is 
manslaughter  only,  and  not  murdfer.*  The  provocation  which 
will  have  this  effect  is  often  spoken  of  in  the  books  as  a  rea- 
sonable  provocation.^  It  has  been  ruled  that  the  question 
what  is  a  sufficient  provocation  to  reduce  the  homicide  to  the 
grade  of  manslaughter  is  a  question  of  laic,  to  be  ruled  by  the 
court,  and  to  be  expounded  by  the  judge  to  the  jury  in  hypo- 
thetical instructions;  and  that  it  would  be  error  to  submit  that 
question  to  the  jury.*'  It  was  so  held  of  the  following  instruc- 
tion: *'  If  the  jury  believe  from  the  evidence  that  Payne  killed 
White  upon  legal  provocation,  and  without  malice,  and  in  sudden 
heat  and  passion,  and  not  in  self-defense,  they  must  find  him 
guilty  of  manslaughter.'**  On  the  contrary,  it  has  been  rea- 
soned in  a  leading  case,  in  which  the  opinion  was  given  by  a  judge 
who  was  a  master  of  the  criminal  law,  that,  the  question  whether 
the  provocation  was  adequate  or  reasonable,  such  as  will  reduce 
the  homicide  to  the  grade  of  manslaughter,  is  a  question  of  fact 
for  the  jury ;  so  also  is  the  question  whether,  at  the  time  when 
the  fatal  act  was  committed,  a  reasonable  time  had  elapsed  for 
the  passions  to  cool  and  for  reason  to  resume  its  accustomed 
sway.*  Indeed,  it  is  difficult  to  understand  how  this  question  of 
reasonableness  can  be  decided  as  a  question  of  law,  since  reason- 
ableness generally  is  a  question  of  fact  for  the  jury,*  and  since 
the  law  cannot  formulate  any  definite  rule  upon  the  subject  for 
the  guidance  of  juries.  In  one  case,  where  the  question  related 
not  to  manslaughter  but  to  murder  in  the  second  degree  under  a 


1  Maher  v.  People,  10  Mich.  212. 

«  1  East.  P.  C.  232;  2  Bish.  Cr.  L. 
(7th  ed.),  §  697;  1  Whart.  Cr.  L.  (7th 
ed.),  §  9G9;  1  Russ.  Cr.  L.  (7th  Am.  ed.) 
580;  State  v.  Holme,  54  Mo.  153,  165; 
Young  V.  State,  U  Humph.  (Tenn.) 
200;  Fo.st.  Cr.  L.  313;  Rose.  Crim. 
Ev.  657;  State  v,  Zellers,  7  N.  J.  L. 
220;  State  v.  Ellis,  74  Mo.  207,  216 
(where  there  is  an  argument  proving 
that  the  word  <<  reasonable  "  Is  used 


in  this  connection  interchangeably 
with  *♦  lawful »»  "  legal,"  "  sufficient," 
etc.). 

s  State  V,  Dunn,  18  Mo.  419;  State 
r.  Jones,  20  Mo.  58,  64;  Payne  v.  Com., 
1  Mete.  (Ky.)  370 ;  State  v.  Ellis,  74 
Mo.  207,  219. 

^  Payne  r.  Com.,  1  Mete.  (Ky.)  370. 

»  Maher  r.  People,  10  Mich.  212. 

•  AtUe,  §  1630. 
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peculiar  construction  of  a  statute,  it  was  said:   **  What  words  of 
reproach   and  attendant  circumstances  will  be  deemed  a  just 
cause  of  provocation,  and  constitute  the  homicide  murder  in  the 
second  degree,  is,  in  every  case,  a  question  of  law  for  the  court; 
and  whether  the  state  of  mind  necessary  to  make  the  killing  the 
lowest  grade  of  murder,  was,  in  fact,  superinduced  by  such  provo- 
cation and  actually  existed  at  the  time  of  the  killing,  is  a  ques- 
tion of  fact  for  the  jury.     And  the  cases  must  be  decided  as  they 
arise,  each  upon  its  own  facts."  ^    In  another  case,  in  the  same 
court,  it  was  said:   **  It  is  impossible,  in  the  nature  of  things, 
for  the  court  to  lay  down  a  rule  explaining  lawful  provocation  in 
every  given  case.     This  must  depend  upon  the  varied  facts  and 
matters  introduced  in  evidence ;  and  when  facts  are  offered  in 
evidence  for  the  purpose  of  showing  a  lawful  provocation,  it  is 
the  duty  of  the  court  to  pronounce  whether,  in  law,  such  facts 
amount  to  a  la'wful  provocation  or  not."  ^    The  judge  always  de- 
termines this  question  in  a  negative  way  in  deciding  whether 
there  is  evidence  tending  to  show  such  a  provocation,  and  hence 
whether  in  the  state  of  the  evidence  it  is  proper  to  submit  the 
question  of  manslaughter  to  the  jury  at  all.     In  like  manner, 
where  there  has  been  a  state  of  mind  produced  by  such  a  provo- 
cation as  would  reduce  the  killing  to  manslaughter,  whether  be- 
fore the  fatal  blow  was  struck,  there  had  been  what  the  law 
denominates  cooling  time,  has  been  held  a  question  of  law  which 
must  not  be  submitted  to  the  jury.     Accordingly,  the  following 
instruction  was  held  error:   **  If,  at  the  time  the  prisoner  shot, 
he  was  smarting  under  the  blow  he  had  received  from  the  axe, 
and  there  had  not  been  time  to  cool,  this  would  be,  in  law,  a 
legal  provocation,"   etc.*    The  court  may,  of  course,  properly 
tell  the  jury  that  a  provocation  induced  by  insulting  words  is  not 
sufficient  in  law  to  reduce  a  homicide  to  manslaughter.^ 

1  State  9.  EUis,  74  Mo.  207,  219.  Colo.  21 7,  Tfhere  several  instractions 

>  State  V.  Nueslein,  25  Mo.  111,127.  under  this  head  wiU    be   found.    In 

'  State   V.  Sizemore,  7  Jones    L.  State  v.  Shelledy,  8  la.  485, 489  (where 

(N.  C.)  206.  the  instructions  were  approved  on  ap- 

*  Cotton    V,    State,    32    Tex.    626  peal),  the  question  was  submitted  to 

(where  snch  an  instruction  was  ap-  the  jury  under  the  following  instruct 

proved).    See  also  May  v.  People,  8  tion:  ^*The  jury,  if  they  are  satisfied 
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§  2184.  Court  cannot  grive  Imperative  Iristructious  as  to 
Grades  of  Crime.  —  By  section  39  of  the  statute  of  Ohio  known 
as  the  Crimes  Act,  **  in  all  trials  for  murder,  the  jury  before 
whom  the  trial  is  had,  if  they  find  the  prisoner  guilty  thereof, 
shall  ascertain  in  their  verdict  whether  it  be  murder  in  the  first 
or  second  degree  or  manslaughter."  Under  this  statute,  it  has 
been  held  error  to  instruct  the  jury  on  the  trial  of  an  indictment 
for  murder  in  the  first  degree  by  means  of  poison,  that,  in  that 
kind  of  a  case,  murder  is  not  of  different  degrees,  and  that  if 
the  jury  find  the  defendant  guilty  as  he  stands  charged  in  the  in- 
dictment, they  must  return  a  verdict  for  murder  in  the  first  de- 
gree. Such  an  instruction  was  regarded  as  &n  invasion  0/  the 
province  of  the  jury  as  defined  in  the  above  statute.^  It  has  been 
said  in  a  subsequent  case  that  it  was  not  intended  by  the  ruling 
above  referred  to  to  deny  that  it  is  the  right  and  duty  of  the 
court  to  instruct  the  jury  upon  all  questions  of  law  arising  be- 
fore them  in  the  case ;  nor  to  release  the  jury  from  the  duly  of 
receiving  the  law  as  given  to  them  by  the  court.  **  The  princi- 
ple of  the  ruling,"  said  White,  J.,  **  is  that  the  jury  must  not  be 
imperatively  required  to  render  a  verdict  for  a  particular  degree 
of  homicide ;  nor  must  the  instruction  be  such  as  to  deny  to 
them  the  power  of  rendering  such  verdict  as  their  judgment  and 
conscience  dictate,  after  being  fully  instructed  as  to  their  duty."  ^ 


of  the  homicide,  in  determining  the 
degree  of  the  crime  committed  in 
causing  the  death,  cannot  consider  any 
provocation,  on  the  part  of  the  de- 
ceased, for  the  purpose  of  reducing  it 
from  murder  to  manslaughter — unless 
said  provocation  was  so  recent,  that 
the  homicide  was  committed  in  a  sud- 
den transport  of  passion,  occasioned 
by  that  provocation  —  that  is,  that  if 
between  the  provocation  and  the  hom- 
icide, there  was  sufficient  time  for  the 
blood  to  cool,  passion  to  subside,  and 
reason  to  interpose  —  the  provocation, 
however  great,  amounts  to  naught, 
and  cannot  be  considered  by  the  jury. 
That  in  determining  the  time  for  the 


passion  to  cool,  the  inquiry  is,  whether 
the  suspension  of  reason,  arising  from 
sudden  passion,  continued  from  the 
time  of  provocation,  tiU  the  very  in- 
stant the  act  producing  death  took 
place ;  and  that  if,  from  any  circum- 
stance whatever,  it  appears  that  the 
parties  reflected  or  deliberated,  or  if,  in 
legal  presumption,  there  was  time  or 
opportunity  for  cooling — that  then  the 
provocation  cannot  be  considered  by 
the  jury  in  making  up  their  verdict** 
For  instructions  defining  man- 
slaughter, see  post,  §  2212,  et.aeq. 

1  Bobbins  v.  State,  8  Ohio  St.  132, 
194. 

>  Adams  v.  State,  29  Ohio  St.  412>  415. 
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The  Pennsylvania  statute  is  similar  to  that  of  Ohio,  and  has  re- 
ceived  a  similar  interpretation.^  In  a  case  in  that  State  the  trial 
court  charged  the  jury  thus:  *'  If  the  prisoner  is  guilty,  there 
can  be  no  difficulty  in  ascertjiining  the  degree ;  for,  being  by 
poison,  it  must  be  in  the  first  degree,  if  purposely  adminis- 
tered. *  •  *  If  you  are  convinced  that  he  is  guilty  of  the 
crime,  it  is  murder  in  the  first  degree,  as  declared  by  the  act  of 
the  assembly,  and  it  is  your  duty  to  say  so  without  regard  to  the 
consequences  to  the  prisoner."  This  charge  was  held  not  to 
be  erroneous,  the  court  being  of  opinion  that  it  did  not  take 
from  the  jury  the  right  of  deciding  the  degree  of  the  crime ;  but 
the  court,  nevertheless,  said:  **  The  question  in  this  case  ap- 
proaches closely  to  the  boundary  line  of  peremptoriness ;  but  we 
«annot  say  it  overstepped  it,  in  view  of  those  parts  of  the  charge 
which  left  them  [the  jury]  free  to  act  for  themselves."  *  It  is 
scarcely  necessary  to  say  that  for  the  judge  to  tell  the  jury  that 
if  the  defendant  purposely  killed  the  deceased  in  attempting  to 
rob  him,  the  offense  was  murder  in  the  first  degree,  and  not 
murder  in  the  second  degree,  —  does  not  infringe  even  this  strict 
rule,  but  is  a  correct  instruction  which  it  is  the  duty  of  the  court 
to  give.'  But  as  hereafter  seen*  the  court  is  not  bound  to 
charge  the  law  in  respect  of  any  grade  of  crime  which  the  evi- 
dence does  not  tend  to  pjove. 

§  2185.  Restriction  where  the  Indictment  Contains  Several 
Counts.  — Where  an  indictment  for  murder  in  the  first  degree 
<K)ntains  several  counts,  under  either  of  which  it  is  equally  com- 
petent on  the  same  proof  to  return  a  verdict  of  murder  in  the 
second  degree,  it  is  not  to  the  prejudice  of  the  accused  for  the 


1  Rhodes  v.  Com.,  48  Pa.  St.  896; 
Xiane  v.  Com.,  59  Pa.  St.  371. 

*  Shafifner  r.  Com.,  72  Pa.  St.  60. 

*  Adams  v.  State,  29  Ohio  St.  412. 

*  Post^  §  2188.  Useful  precedents  of 
instructions  as  to  the  grade  of  crime 
in  cases  of  murder  vi'iW  be  found  in 
Kemp  V.   State,     13    Tex.    App.  561 


(charge  as  a  whole  highly  commended 
on  appeal) ;  in  State  v,  Thomas,  78 
Mo.  336  (charge  drawn  by  an  ablL* 
judge  and  commended  on  appeal) ;  in 
May  r.  People,  8  Colo.  217,  and  in 
fact  in  most  of  the  cases  of  murder 
where  the  instructions  are  set  out. 
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court  to  restrict  the  jury ^  in  finding  the  defendant  guilty  of  mur- 
der in  the  second  degree,  (o  one  of  (he  counts  only^ 

§  2186.  Questions  of  Jarisdiction .  — In  one  case  it  was  laid 
down  by  Mr.  Justice  Daniel,  of  the  Supreme  Court  of  the  United 
States,  at  circuit,  as  follows:  **  Questions  of  jurisdiction  ordi- 
narily belong  to,  and  are  decided  exclusively  by  the  court,  as  pure 
matters  of  law.  »  •  *  Where  the  jurisdiction,  however,  de- 
pends  upon  the  existence  of  factSy  the  jury  may,  under  the  direc- 
tion of  the  court  as  to  matter  of  law,  afBrm,  through  the  medium 
of  a  general  verdict,  that  there  is  or  is  not  jurisdiction."  Thus, 
on  the  trial  of  an  Indian  for  murdering  a  boy  reputed  to  be 
white,  evidence  was  heard  that  the  mother  of  the  boy  was  an  In- 
dian, and  the  court  being  of  opinion  that  the  rule  in  such  a  case 
Is  that  the  condition  of  the  child  follows  that  of  the  mother,  left 
it  to  the  jury  to  say  whether  the  mother  of  the  child  was  an  In- 
dian woman  or  not ;  the  defense  being  that  the  court  was  ivith- 
out  jurisdiction  over  a  murder  committed  by  one  Indian  upon 
another.^ 

§  2187.  Materiality  of  Testimony  on  which  Perjury  As- 
signed.—  The  materiality  of  the  testimony  of  a  witness  upon 
which  perjury  is  assigned,  is  a  question  of  law  for  the  court.' 

§  2188.  Instructions  as  to  the  Penalty. — The  rule  under 
this  head  is  analogous  to  that  in  civil  cases,  in  respect  of  the 
measure  or  rule  of  damages.^  The  rule  in  civil  cases  is  that, 
where  there  is  an  established  rule  of  law  as  to  the  measure  of 
damages  applicable  to  a  particular  case,  the  judge  ought  to  inform 
the  jury  what  that  rule  really  is,  and  that  a  failure  to  do  so  is 
ground  for  a  new  trial.*     So  important  is  this  rule  that,  although 

1  Adams  v.  State,  29  Oh.  St.  412.  Dunston,  Ry.  &  M.  109,  Abbott,  C.  J,, 

-  United  States  9.  Sanders,  Hempst.  decided  tlie  question  as  one  of  law. 

(U.  S.)  483,  486.  *•  Ante,  §  20(50,  et  seq. 

3  Gordon  t?.  State,  48  N.  J.  L.  611;  *  Hadley  «.  Baxendale.  9  Excli.  841: 

Cothran  v.  State,  SU  Miss.  541.    Wliat  s.  c.  18  Jur.  358;  23  L.  J.  (Excli.)  179'. 

proof  ncccHsarj  to  establish  materi-  Blake  v.  Midland  etc.  R.  Co.,  21  L.  ^. 

ality  of  testimony:  Com.  v.  ToUard,  (Q.  B.)  233,  237. 

12    Mete.   (Mass.)   225.      In    Hex   v. 
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non-direction  is  in  general  no  ground  for  a  new  trial  in  civil 
cases,  unless  a  proper  instruction  is  requested  and  refused,  yet 
the  failure  to  instruct  the  ju'ry  as  to  the  rule  of  damages  has  been 
held  grouiid  of  a  new  trial,  even  where  the  specific  instruction 
was  not  asked. ^  It  is,  accordingly,  right  for  the  judge  to  tell  the 
jury  in  a  civil  case,  if  such  be  tlje  law,  that  the  plaintiff  is  en- 
titled to  no  more  than  nominal  damages,^  or  to  explain  to  them 
how  large  a  verdict  will  carry  costs. ^  For  stronger  reasons,  it  is 
the  duty  of  the  judge  in  a  criminal  trial  where  the  jury  assess  the 
punishment,  to  advise  them  as  to  the  punishment  which  the  law 
annexes  to  the  crime  charged ;  and  it  is  supposed  that  a  failure 
to  do  this,  even  where  not  requested,  would  in  most  jurisdictions 
be  ground  of  reversing  the  judgment.  Where  the  offense  con- 
sists of  several  degrees,  the  same  observation  may  be  made  in  re" 
spect  of  the  duty  of  advising  the  jury  as  to  the  several  grades  of 
crime,  of  which  they  may  find  the  defendant  guilty.  The  judge 
is  not  bound,  in  general,  to  charge  the  law  in  respect  of  any 
grade  of  the  offense  charged  in  the  indictment,  if  there  is  no  evi- 
dence tending  to  prove  the  defendant  guilty  of  that  grade  of  the 
offense.  Where  the  indictment  was  for  robbery,  and  the  judge 
instructed  the  jury :  **  You  may  find  a  verdict  against  the  defend- 
ant, guilty  as  charged  in  the  indictment,  of  the  crime  of  robbery ; 
or  you  may  find  a  verdict  of  grand  larceny ;  or  you  may  find  a 
verdict  of  acquittal ;  as  you  may  think  proper  under  the  instruc- 


'  Knight  V.  Egerton,  7  Exch.  407. 

•  Twyman  v.  Knowles,  13  C  .B.  222. 

•  Ibid,  Levy  v.  Milne,  12  Moore, 
418;  8.  e.  4  Bing.  195.  See  Mears  v. 
Griffln,  2  Scott  (N.  R.),  16;  ».c.  1  Man. 
&  G.  79G;  KUraore  r.  Abdoolah,  27  L. 
J.  (Exch.)  307.  In  Pool  v.  Whitcombe 
(3  Fost.  &  F.  70;  8.  c.  6  L.  T.  (x.  8.) 
783),  it  was  held  at  nisi  priuSf  that,  in 
making  up  their  verdict,  the  jury  have 
no  right  to  talce  Into  consideration 
what  amount  of  damages  will  carry 
costs.  To  the  same  point  is  Waffle  v. 
Dillenbeclc,  39  Barb.  (N.  Y.)  123.  Oth- 
er authority  is  to  the  effect  that  in  civU 


cases,  it  is  discretionary  with  the  trial 
court  to  call  the  attention  of  the  jury 
to  the  consequences  of  their  verdict, 
as,  for  Instance,  what  costs  will  flow 
from  it  (Tucker  t.  Ely,  37  Ilun  (N.  Y.), 
565;  distinguishing  Kanna  v.  Kester, 
15  Weekl.  Dig.  (N.  Y.)  119;  Andrews 
V.  Miles,  Id.  290;  Rewey  v.  Kiley,  17 
Id.  673) ;  or  whether,  the  action  being 
grounded  on  fraud,  a  verdict  for  the 
plaintiff  will  enable  him  to  have  an 
execution  against  the  body  of  the  de- 
fendant. Keller  v.  Strasburger^  90 
N.  Y.  879. 
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tions  which  I  have  given;  "  it  was  held  that  the  instruction  pre- 
sented no  available  error. ^ 

§  2189.  Error  as  to  Penalty. — In  Texas  the  courts  have  settled 
upon  the  rule  that  an  error  in  the  charge  in  respect  of  the  penalty  which 
the  law  attaches  to  the  offense  for  which  the  accused  is  on  trial,  will 
operate  to  reverse  a  conviction,  whether  the  error  be  excepted  to  or 
not,^  and  although  tlie  error  is  favorable  to  the  defendant.^  This  is  con- 
trary to  the  rule  which,  so  far  as  the  writer  knows,  is  universally  held 
in  other  jurisdictions,  that  the  fact  that  the  judge  has  directed  the  jury 
wrongly  will  not  be  ground  of  reversal,  where  the  jury,  disregarding  the 
instruction,  have  decided  the  question  rightly ;  ^  and  the  folly  of  such  a 
doctrine  culminates  in  the  conclusion  to  which  it  has  led,  that,  where 
the  jury  have  been  misdirected  as  to  the  penalty,  the  conviction  cannot 
be  sustained,  although  the  punishment  assessed  is  one  which  might  law. 
fully  be  assessed  under  an  accurate  charge  of  the  court,^  or  even  though 
it  gave  the  accused  a  lighter  punishment  than  that  prescribed  by  stat- 
ute.® This  Texas  doctrine  is  founded  in  a  provision  of  the  Code  of 
Criminal  Procedure  of  that  State,  which  code  is  spotted  all  over  with 
the  finger-marks  of  lawyers  who  get  their  living  by  defending  persons 
accused  of  crime,  that  it  is  the  duty  of  the  presiding  judge,  in  a  crim- 
inal case,  whether  asked  or  not,  to  give  to  the  jury  a  written  charge, 
in  which  ho  shall  distinctly  set  forth  the  law  applicable  to  the  case.^  In 
that  State  an  extreme  disposition  to  refine  in  criminal  cases  and  to  pre- 
sume nothing  in  favor  of  the  intelligence  of  the  juries,  has  induced  the 


1  People  V.  Robinson,  G5  Cal.  136. 
For  a  good  model  of  an  instruction 
under  this  head,  where  the  indictment 
«  was  for  murder  in  the  first  degree  and 
the  evidence  presented  an  hypothesis 
under  which  the  jury  might  find  the 
defendant  guilty  of  manslaughter  in 
the  fourth  degree,  see  State  v.  Van- 
sant,  80Mo.  67,  72. 

>  Robinson  v.  State,  2  Tex.  App. 
890;  Hamilton  v.  State,  2  Tex.  App. 
494.  So  of  a  failure  to  charge  as  to 
the  penalty  which  the  law  annexes  to 
the  offense.  Collins  v.  State,  5  Tex. 
App.  83. 

»  Buford  V,  State,  44  Tex.  625; 
Jones  V.  State,  7  Tex.  App.  388  j  Boul- 


din  V.  State,  8  Tex.  App.  624;  Cohen  o. 
State,  11  Tex.  App.  387;  Wilson  v. 
State,  14  Tex.  App.  524;  Turner  v. 
State,  17  Tex.  App.  587;  Searcy  v. 
State,  1  Tex.  App.  440;  Allen  v.  State, 
1  Tex.  App.  614;  Garnet  o.  State,  ITcx. 
App.  606;  Howard  v.  State,  18  Tex. 
App.  848. 

*  Po8t^  §2104;a7ite,  §  1020. 

*  Jones  V.  State,  7  Tex.  App.  338; 
Bouldin  r.  State,  8  Tex.  App.  624; 
Wilson  f>.  State,  14  Tex.  App.  624; 
Garnet  v.  State,  1  Tex.  App.  605. 

^  Cohen  t7.  State,  11  Tex.  App. 
337. 

*  Tex.  Code  Crim.  Proc,  art.  677. 
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Lolding  that  It  is  groand  of  reversing  a  conviction  that  the  court  in- 
structed the  jury  as  follows:  "  If  the  jury  find  the  defendants  guilty 
of  the  theft  as  charged  in  the  indictment,  they  will  so  say  and  will  as- 
sess the  punishment,  if  the  value  of  t)ie  property  be  worth  $20.00  or 
over,  not  less  than  two  nor  more  than  five  years  ;  if  the  value  was  less 
than  $20.00,  for  a  term  not  less  than  one  nor  more  than  two  j-ears.*'  ^ 
The  reason  given  for  the  ruling  was  that  the  instruction  omitted  to  say 
where  the  confinement  must  be ;  and  this,  although  there  was  no  ques- 
tion that  the  jury  had  returned  a  correct  verdict  under  the  law.^  It  is 
a  just  conclusion,  however,  that  in  every  charge  in  a  criminal  case  the 
jury  ought  to  be  informed  of  the  penalty  which  the  law  affixes  to  the 
crime,  in  order  that,  in  assessing  the  penalty,  they  may  have  in  their 
minds  a  just  conception  of  the  magnitude  of  the  crime  in  the  intend- 
ment of  the  law. 


Article  II. — ^Prbgedents  of  Instructions  as  to  Particular  Crimes. 

Section 

2193.  Adulterons  Cohabitation. 

2194.  Assault. 

2195.  Burglary  hi  the  First  Degree,  in  Missouri. 

2196.  Bape. 

2197.  Robbery. 

2198.  [Continued.]    Concert  among  Bobbers  provable  by  Circumstances, 

2199.  Conspiracy. 

2200.  Conspiracy  to  Murder. 

2201.  Embezzlement  by  a  Bailee. 

2202.  Larceny. 

2203.  Perjury:  Strength  of  Evidence  to  Convict. 

2204.  Murder  at  Common  Law. 

2205.  General  Instructions  upon  Hypothesis  of  Murder  in  First  Degree. 

2206.  An  Instruction  Embracing  the  Proposition  that  there  need  be  no  Appre- 

ciable Time  between  the  Formation  of  the  Intent  and  the  doing  of 
the  Act. 

2207.  Murder  in  the  Second  Degree. 

2208.  [Continued.]    Murder  Presumed  to  be  in  Second  Degree. 

2209.  Definition  in  Murder  Cases :  "Wilfully,"  •*  Deliberately,"  "  Premedi- 

tatedly,"  ** Malice,"  «  Heat  of  Passion." 

2210.  [Continued.]    "Malice,"      "Malice     Aforethougiit,"    "Premeditated 

Malice." 

1  Hamilton   v.   State,  2  Tex.  App.  >  Hamilton  v.    State,  2  Tex.  App. 

494.  494. 
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appropriate  the.  proceeds  of  the  sale,  he  would  not  be  guilty  of  embez- 
zling the  organ."  ^ 

§  2202.  Larcent  —  '^To  find  the  defendants  guilty  under  the  indict- 
ment, the  jury  must  believe  from  the  evidence  that  the  defendant,  at 
the  tim^e  he  caught  said  mare,  took  her  with  the  felonious  Intent  to  con- 
vert her  permanently  to  his  own  use."  ^  .  .  _  .  «<  jf  jqq  fl^^i  from  the 
evidence  that  said  goods  were  lost ;  that  the  sanie  were  found  by  the 
defendant ;  that  at  the  time  he  found  the  same  he  did  not  know  who 
owned  them ;  that  there  were  no  marks  upon  or  about  the  goods  show- 
ing to  whom  they  belonged,  so  that  defendant  could  identify  the  owner 
at  once  —  even  though  defendant  could  afterwards  have  discovered  the 
owner  by  honest  diligence, —  then  you  must- acquit  the  defendant,"  ^ 


1  Approved  in  Epperson  v.  State, 
22  Tex.  App.  694,  697;  «.  c.  3 
S.  W.  Rep.  789,  Wilson,  J.,  say- 
ing: "  It  clearly  and  distinctly  states 
the  correct  rule  aS  announced  in 
the  decisions  on  the  subject."  Cit- 
ing Leonard  v.  State,  7  Tex.  App.  417. 
In  State  t?.  Wingo,  89  Ind.  206,  there 
is  a  series  of  instructions  in  a  prose- 
cution for  larceny  by  a  bailee  under 
the  Indiana  statute  —  holding  in  sub- 
stance that  the  offense  cannot  be  lar- 
ceny, and  the  court  in  approving  it 
held  that  while  it  cannot  be  larceny  it 
may  be  embezzlement.  The  court 
cite  Keely  v.  State,  14  Ind.  36;  Hart  v. 
State,  57  Ind.  102;  Jones  r.  State,  69 
Ind.  229;  Umphrey  t7.  State,  63  Ind. 
223;  Starck  v.  State,  63  Ind.  285; 
Moore  Crlm.  Law,  §  918.  In  State  v. 
Leicham,  41  Wis.  681,  682,  there  is 
also  a  series  of  instructions  approved 
on  appeal  in  a  prosecution  for  larceny 
by  an  agent.  In  State  v,  Baumhager, 
28  Minn.  229,  there  is  a  charge  on  the 
subject  of  embezzlement  of  public 
moneys  by  a  county  treasurer  by  means 
of  a  county  order.  In  approving 
which  the  court  cite  Rose.  Ev.  453; 
2  Arch.  Cr.  Pr.  &  PI.  678;  Rex  v.  Hall, 
8  Starkie,  67. 


In  State  v.  Ware,  62  Mo.  597,  602, 
the  court  ruled  that  this  instruction 
was  unquestionably  the  law  and 
should  have  been  given  (citing  State 
V,  Shermer,  55  Mo.  88,  and  cases  there 
cited) . 

'  Approved  in  State  v.  Dean,  49  la. 
74.  Citing  Iowa  Code,  1873,  §§  8907, 
1514,  1515,  1516,  1518  and  1522;  Peo- 
ple V.  Cogdell,  1  Hill  (N.  Y.),  94;  Peo- 
ple V.  Anderson,  14  Johns.  (N.  Y.) 
294;  State  v.  Conway,  18  Mo.  321; 
Wright  V.  State,  6  Yerg.  (Tenn.)  154; 
Slate  V,  Wood,  46  la.  116;  Abrams  v. 
People,  6  Hun  (N.  Y.),  491;  Wilson 
V.  People,  89  N.  Y.  469.  Other  useful 
authorities  on  the  subject  of  larceny 
will  be  found  in  the  following  cases : 
People  V.  Crawford,  48  Mich.  500; 
Ferrill  v.  Com.,  1  Duv.  (Ky.)  154, 
(larceny  committed  in  another  State 
and  the  stolen  goods  brought  Into 
Kentucky) .  Reviewing  the  following 
authorities:  People  v,  Gardner,*  2 
Johns.  (N.  Y.)  477 ;  Simmons  v.  Cool, 
6  Binn.  (Pa.)  617;  Com.  t?.  Cullins,  1 
Mass.  116;  State  r.  Ellis,  3Conn.  186; 
Hamilton  v.  State,  11  Oh.  436;  1  Bish. 
Crim.  Law,  §  69,  p.  598; /d.,  §§  596; 
590;  /(f.,  §§  596,  597  a.);  Lawrence  «. 
State,  20  Tex.  App.  636,  541  (instruc- 
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§  2203.  Perjury:  Strength  op  Evidence  to  Convict.  —  '*  The  evi- 
dence of  one  witness  as  to  the  falsily  of  the  evidence  upon  which  per- 
jury is  assigned  is  not  sufficient  to  warrant  conviction.  If  there  is  but 
one  witness  testifying  directly  to  the  falsity  of  the  evidence  of  one 
charged  with  perjury,  there  must  be  evidence  of  circumstances  corrob- 
orating such  falsifying  testimony.  There  is  no  rule  by  which  the  exact 
weight  of  the  corroborating  circumstances  requisite  to  warrant  a  con- 
viction can  be  determined ;  and  it  must  be  for  the  jury  to  determime 
whether  such  corroborating  circumstances  are  sufficient  to  justify  a  ver- 
dict of  guilty.  It  is  frequently  stated  that  such  corroborating  circum- 
stances must  be  equivalent  to  the  positive  or  direct  testimony  of  a  wit- 
ness. But  such  is  not  the  rule  of  law.  If  it  were  the  rule,  it  would  be 
a  rule  without  sense,  furnishing  no  guidance  to  the  jury ;  for  the  weight 
which  attaches  to  the  direct  testimony  of  a  witness  can  scarcely  be  said 
to  be  exactly  equal  in  any  two  individual  cases ;  and  consequently 
there  could  be  no  rule  for  arriving  at  the  weight  of  the  direct  testimony 
of  one  witness."  ^ 

§  2204.  Murder  at  Coiocon  Law.  —  '*  Murder  is  the  unlawful  kill- 
ing of  a  human  being  in  the  peace  of  the  people,  with  malice  afore- 
thought, either  express  or  implied  by  law."  2  .  ^  .  .  **  It  is  not  necessary 
that  when  a  purpose  to  take  life  is  formed,  the  particular  party  who  is 
killed  shall  be  present  to  the  mind  of  the  party  accused.  It  is  sufficient 
if  the  purpose  was  formed  to  kill  any  one  coming  along,  who  presented 
the  opportunity  and  inducements  to  the  crime."  »  -  -  -  -  "  In  general, 
where  an  involuntary  killing  happens  in  consequence  of  an  unlawful  act, 
it  will  be  either  murder  or  manslaughter,  according  to  the  nature  of  the 
act  which  occasions  it.  If  it  be  in  the  prosecution  of  a  felonious  intent, 
or  in  consequence  of  an  act  naturally  tending  to  bloodshed,  it  will  be 


tion  on  the  theory  of  taking  property 
with  an  honest  though  mistaken  be- 
lief in  his  own  title) ;  State  v.  Heaton, 
23  W.  Va.  776  (as  to  the  title  and  pos- 
session of  the  owner),  State  v.  Hill,  65 
Mo.  85  (citing  State  v.  Donnegan,  84 
Mo.  67). 

1  Approved  in  Galloway  v.  State, 
29  Ind.  442.  Citing  Starkie  on  Ev., 
649  et  seq.;  State  v.  Dickson,  6 
Kan.  211;  State  v.  Gee,  85  Mo.  647; 


State  V.  Shelledy,  8  la.  485;  McDer- 
mott  V.  State,  89  Ind.  192;  State  t7. 
Jones,  78  Mo.  280;  State  v.  Thomas, 
78  Mo.  386  (drawn  by  an  able  judge 
and  commended  on  appeal) ;  Cotton  v. 
State,  32  Tex.  626. 

'  Approved  in  Jackson  «.  People,  18 
111.  270. 

3  Approved  in  State  v.  Dickson,  6 
Kan.  218. 


1568 


PROVINCE  OF  COURT  AND  JURY.     [2  Thonip.  Tr., 


murder.     If  no  more  was  jntended  than  a  mere  Civil  trespass,  it  is  man- 
slaughter." ^ 

§  2205.  General  Ixstrcction  upon  Hypothesis  op  Murder  in  First 
Degree.  —  **  If  you  shall  find  and  believe  from  the  evidence  that  at  the 
county  of  Jackson,  State  of  Missouri,  at  any  time  prior  to  the  31st  day 
of  May,  1883,  llie  day  on  which  the  indictment  in  this  cause  was  filed, 
the  defendant  John  Vansant,  in  the  manner  and  by  the  means  specified 
in  the  indictment,  willfully,  with  deliberation,  premeditation  and  malice 
aforethouglit,  assaulted  and  wounded  the  deceased.  Porter  Armstrong, 
and  that  within  one  year  and  a  day  thereafter,  and  before  the  filing  of 
said  indictment,  the  said  Pointer  Armstrong,  at  the  county  and  State 
aforesaid,  died  from  the  effects  of  the  wound  so  inflicted  upon  him  by 
the  defendant,  the  verdict  should  be  that  defendant  is  guilty  of  murder 
in  the  first  degree."  ^ 

§  2206.  An  Instruction  Embracin'g  the  Proposition  that  there 
NEED  be  no  Appreciable  Time  Between  the  Formation  of  the  Intent 
AND  the  Doing  of  the  Act.  —  "In  this  degree  of  felonious  homicide, 
there  must  be  the  elements  of  purpose,  malice  and  premeditation.  If 
either  of  these  elements  be  absent,  there  can  be  no  conviction  of  this 
grade  of  felonious  homicide.  A  premeditated  design  or  purpose  is  one 
resulting  from  thought  and  reflection.  A  design  conceived  and  after- 
wards so  deliberately  considered  as  to  become  resolved  and  fixed,  is 
regarded  by  the  law  as  premeditated.  When  the  design  to  take  human 
life  is  formed  after  deliberation,  and  where  there  is  adequate  time  and 
opportunity  for  deliberate  thought,  then,  no  matter  how  soon  the 
felonious  killing  miay  follow  the  formation  of  the  settled  purpose,  it  is 


*  Approved  in  State  v.  Shelledy,  8 
la.  485, 495.  For  other  iustractions  see 
State  V.  Dickson,  G  Kan.  211;  Jackson 
V.  People,  18  111.  270  (under  Illinois 
statute) ;  In  State  v.  Shelledy,  supra, 
there  are  several  Instructions  applica- 
ble to  the  hypothesis  of  deceased  be- 
ing taken  out  by  the  defendant  and 
others,  and  thrown  into  the  river 
where  he  drowned,  or  else  that  he 
jumped  into  the  river  to  escape  from 
his  captors.  In  Epps  v.  State,  102 
Ind.  639,  553,  useful  instructions  will 


be  found  In  a  case  of  murder  by  poi- 
soning. In  State  v.  Gee,  85  Mo.  647, 
there  is  a  series  of  instructions  in  a 
case  of  murder  applicable  to  several 
phases  of  the  evidence,  drawn  by  a 
judge  of  ability,  which  the  present 
writer  commends  as  a  good  model  to 
practitioners  in  that  State.  For  an 
instruction  defining  murder  under  the 
Colorado  statute,  see  May  v.  People, 
8  Colo.  217. 

*  Approved  in  State  v.  Vansant,  80 
Mo.  07. 


Tit.  V,  Ch.  LXI.]         MATTERS   OF   CRIME. 


1569 


murder  in  the  first  degree.  There  need  be  no  ippreciable  space  of 
time  between  the  formation  of  the  intention  to  kill  and  the  killing ;  ibcy 
may  be  as  instantaneous  as  successive  thoughts.  It  is  only  necessary 
that  the  act  of  killing  be  preceded  by  the  concurrence  of  will,  delibera- 
tion and  premeditation  on  the  part  of  the  slayer ;  but  when  there  is  no 
time  and  opportunity  for  deliberate  thought,  then  the  unlawful  killing 
cannot  be  murder  in  the  first  degree."  ^ 

§2207.  Murder  IN  THE  Second  Degree.  —  "If  you  shall  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant,  at 
the  time  and  place  mentioned  in  the  indictment,  with  a  pistol,  willfully, 
premeditatedly,  and  of  his  malice  aforethought,  but  without  deliberation, 
shot  and  killed  Peter  Minnick,  you  will  find  him  guilty  of  murder  in 
the  second  degree,  and  assess  his  punishment  in  the  penitentiary  for  a 
term  not  less  than  ten  years."  ^  _,..*»  jf  you  shall  believe  from  the 
evidence,  that  the  defendant  shot  and  killed  Minnick  while  he,  the  de- 
fendant, was  in  a  violent  passion,  suddenly  aroused  by  opprobrious 
epithets  or  abusive  words  spoken  by  Minnick  to  defendant,  then  such 
shooting  and  killing  was  not  done  with  deliberation,  and  was  not  murder 
in  the  first  degree.  On  the  other  hand,  although  the  defendant  shot 
and  killed  Minnick  while  the  defendant  was  in  a  violent  passion,  sud- 
denly aroused  by  opprobrious  epithets  or  abusive  words  spoken  to  him 
by  Minnick,  —  yet  if  such  shooting  and  killing  was  done  willfully,  pre- 
meditatedly  and  of  his  malice  aforethought,  as  heretofore  explained, 
then  defendant  was  guilty  of  murder  in  the  second  degree.*'  ^ 


1  Approved  in  Koemer  v.  State,  98 
Ind.  8.  The  court  say  that  the  in- 
struction is  within  the  doctrine  of 
Fahnestock  v.  State,  23  Ind.  231,  and 
Blnns  V.  State,  66  Ind.  428,  and  Whar- 
ton on  Homicide,  §  180.  Other  useful 
instructions  on  the  liypothesis  of  mur- 
der in  the  first  dep^ce  will  be  found  in 
State  V.  Wisdom,  84  Mo.  177,  187; 
State  V.  Alexander,  66  Mo.  148;  State 
V.  Wingo,  66  Mo.  181;  State  v.  Curtis, 
70  Mo.  594 ;  State  v.  Dicl^son,  78  Mo. 
438 ;  May  v.  People,  8  Colo.  217 ;  Cotton 
V,  State,  82  Tex.  626. 

>  Approved  in  State  v.  Gee,  85  Mo. 
847,  648. 

'  Approved  In  State  v.  Gee,  85  Mo. 


647,  649.  The  crime  of  murder  in  the 
second  degree  is  entirely  a  creature  of 
statute,  and  the  statutes  of  different 
States  which  define  this  crime  are  not 
uniform  in  their  terms,  nor  are  their 
decisions  uniform  in  the  construction 
of  them.  The  leading  characteristics 
of  murder  in  the  second  degree  are  the 
presence  of  malice  (distinguishing  it 
from  manslaughter)  and  the  absence 
of  premeditation  or  deliberation,  —  in 
Missouri,  the  absence  of  deliberation 
merely.  Other  instructions  dcUuing 
this  crime  either  in  the  abstract  or  in 
the  concrete  with  reference  to  states 
of  fact  in  evidence,  will  be  found  in 
the  following  cases:    State    v.  Gee, 
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§  2208.  fCONTTNUED.]  MURDEB  PRESUMED  TO  BE  IN  SECOND  DE- 
GREE. —  *'  The  court  instructs  the  jury  that  where  a  homicide  is  proved 
the  presumption  is  that  it  is  murder  in  the  second  degree.  If  the  State 
would  elevate  it  to  murder  in  the  first  degree,  she  must  establish  the 
characteristics  of  that  crime,  and  if  the  prisoner  would  reduce  it  to 
manslaughter,  the  burden  is  on  him."  ^ 

§  2209.  Definitions  in  Murder  Cases:  "Willfully,"  "Deliber- 

ATELT, '  *     '  *  PREMEDrrATEDLY, "     *  *  MaLICE,  "     "  HeAT     OF     PaSSION.  ' ' 

"  The  word  willful,  as  used  in  the  indictment  and  in  these  instructions, 
means  intentionally,  that  is,  not  accidentally ;  deliberately  means  in  a 
cool  state  of  the  blood,  that  is,  not  in  the  heat  of  passion ;  premedi- 
tated means  thought  of  beforehand  for  any  length  of  time  however 
short;  malice  in  the  instructions  does  not  mean  hatred  or  ill-will,  as  it 
commonly  does,  but  it  means  the  intentional  doing  of  a  wrongful  act ; 
heat  of  passion  as  used  in  these  instructions,  means  a  condition  of  quick 
anger  or  sudden  injury,  engendered  by  a  real  or  supposed  grievance 
suffered  at  the  time,  and  in  order  to  reduce  the  crime  from  murder  in 
the  first  degree  to  murder  in  the  second  degree,  the  killing  must  be 
done  upon  the  instant  the  provocation  is  given,  before  the  blood  has 
had  time  to  cool  and  reason  to  resume  its  sway,  before  the  mind  has 
time  to  consider  the  character  and  gravity  of  the  act  about  to  be  done, 

and  not  from  hatred  or  for  pre-existing  revenge."  ^ *'  The  word 

*  willfully,'  as  used  in  these  instructions,  means  intentionally,  not  acci" 
dentally.  '  Deliberately '  does  not  mean  brooded  over,  considered  or 
reflected  upon  for  a  week,  a  day  or  an  hour,  but  it  means  an  intent  to 
kill,  executed  by  the  defendant  in  a  cool  state  of  the  blood,  in  further* 
ance  of  a  formed  design  to  gratify  a  feeling  of  revenge,  or  accomplish 
some  other  unlawful  purpose,  and  not  under  the  influence  of  a  violent 


supra;  State  v,  Achey ,  64  Ind.  59 ;  State     this  offense  would  ordinarily  be  mnr- 


V.  Shelledy,  8  la.  485;  State  r.  Thomas, 
78  Mo.  336  (Instructions  drawn  by  an 
able  judge  and  commended  on  appeal) ; 
State  17.  Harris,  59  Mo.  553;  State  v. 
Smith  (la.),  34  N.  \V.  Rep.  697.  In 
State  t7.  Meshek,  61  Iowa,  316,  319. 
there  is  an  instruction  on  the  hypotlie- 
sis  tliat  the  killing  of  an  officer  in  the 
known  resistance  of  a  lawful  arrest, 
is  murder  in  the  second  degree ;  but  ^ 


der  In  the  first  degree. 

A  Approved  In  State  v.  Cain,  20  W. 
Va.  679,  709.  Citing  Hlirs  Case,  3 
Gratt.  (Va.)  695.  The  principle  cm- 
bodied  in  the  above  Instruction  is 
believed  to  be  universally  acknowl* 
edged. 

2  Approved  in  State  v.  Jones,  78  Mo. 
278,  280. 
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passion  suddenly  aroused  by  a  real  or  supposed  ^evance,  amounting 
to  a  temporary  dethronement  of  reason."  ^ 

§  2210.  [CoNTiNiTED.]  "  Malice,"  "  Malice  Aforethought," 
•'Preheditated  Malice."  —  *' Malice  may,  in  general  terms,  be  de- 
fined to  be  the  doing  of  a  wrongful  act  intentionally,  without  just  cause 
or  excuse.  As  employed  in  the  foregoing  definition  of  murder,  the 
term  malice  includes  in  its  meaning  all  those  states  of  the  mind  under 
which  the  killing  of  a  human  being  takes  place  without  any  cause  which 
will  in  law  justify,  excuse  or  extenuate  the  homicide."  ^ "Pre- 
meditated malice  is  where  the  intention  to  unlawfully  take  life  is  delib- 
erately formed  in  the  mind,  and  that,  determination  meditated  upon 
before  the  fatal  stroke  is  given.  There  need  be  no  appreciable  space 
of  time  between  the  formation  of  the  intention  to  kill  and  the  killing. 
They  may  be  as  Instantaneons  as  successive  thoughts.  It  is  only 
necessary  that  the  act  of  killing  be  preceded  by  a  concurrence  of  will, 
deliberation  and  premeditation  on  the  part  of  the  slayer."  3  -  -  -  -  *'  Mal- 
ice, as  used  in  the  indictment,  does  not  mean  mere  spite,  ill-will,  or  dis- 
like, as  it  is  ordinarily  understood ;  but  it  means  that  condition  of  the 
mind  which  prompts  one  person  to  take  the  life  of  another  without  just 
oause  or  justification,  and  it  signifies  the  state  of  disposition  which 
shows  a  heart  regardless  of  social  duty  and  fatally  bent  on  mischief. 
Malice  aforethought  means  that  the  act  was  done  with  malice  and  pre- 
meditation." ^ 

§  2211.  Hohicide:  Burden  on  Defendant  to  show  Circumstances 
OF  Excuse  or  Justification.  —  *'  If  the  jury  shall  find  from  the  evi- 
dence, that  the  killing  of  Roman  Morris  has  been  proved  as  charged, 
then  any  defense  which  the  defendant  may  rely  upon  in  justification  or 
-excuse  of  the  act,  or  to  reduce  the  killing  to  the  grade  of  manslaughter. 


*  Approved  In  State  v,  Thomas,  78 
Mo.  227,  838;  State  v.  Gee,  85  Mo. 
«47;  May  v.  People,  8  Colo.  217. 

>  Approved  in  Kemp  v.  State,  13 
Tex.  App.  662. 

^  Approved  In  Binns  v.  State,  66 
Ind.  433.  Citing  Beaachamp  v.  State, 
6  Black!.  (Ind.)  299;  Fahnestock  v. 
State,  23  Ind.  231 ;  Keenan  v.  Common- 
wealth, 44  Pa.  St.  65;  McKenzle  r. 
State,  26  Ark.  334:  State  v.  Dunn,  18 


Mo.  419  }•  State  v,  Jennings,  18  Mo. 
435. 

*  Approved  in  State  v.  Gee,  85  Mo. 
647,  649.  Other  instructions  embrac- 
ing similar  definitions  will  be  found  in 
State  V.  Shelledy,  8  Iowa,  486  ("Ma- 
lice Aforethought");  May  v.  People, 
8  Colo.  217;  Jackson  r.  People,  18  111. 
270;  Thomas  v.  State,  78  Mo.  336; 
State  r.  Achey,  G4  Ind.  69;  Cotton  v. 
State,  32  Tex.  626. 
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it  IS  iDCumbent  ou  the  defendant  satisfactorily  to  establish  such  defense^ 
unless  the  proof  thereof  arise  out  of  the  evidence  produced  against 

hinu If  the  Killing  of  the  person  mentioned  in  the  indictment  be 

satisfactorily  shown,  beyond  all  reasonable  doubt,  to  have  been  the  act 
of  the  defendant,  then  the  law  pronounces  it  murder,  unless  the  de- 
fendant has  shown,  or  it  appears  by  the  evidence  for  the  people,  that 
circumstances  existed  excusing  or  justifying  the  act,  or  mitigating  it 
so  as  to  make  it  manslaughter."  ^ 

§  2212.  Manslaughter.  — ''  Manslaughter  is  the  unlawful  killing  of  a 
human  being  without  malice,  express  or  implied,  either  voluntarily  upon 
a  sudden  heatj  or  involuntarily  but  in  the  commission  of  some  unlaw- 
ful act.  And  if  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  did  the  killing  unlawfully  and  voluntarily  but  in  a 
sudden  heat  or  transport  of  passion,  or  involuntarily  in  the  commis- 
sion of  an  unlawful  act,  and  without  malice,  express  or  implied, 
then  the  offense   would  be  manslaughter,  and  you  should  so  find  him 

guilty."  ^ **  Manslaughter  is  the  unlawful  and  felonious  killing  of 

another,  without  malice,  either  express  or  implied.  It  differs  from 
murder  in  this :  That  though  the  act  which  occasions  the  death  be  un- 
lawful, or  likely  to  be  attended  with  bodily  mischief,  yet  malice,  either 
express  or  implied,  which  is  the  very  essence  of  murder,  is  presumed  to 
be  wanting ;  and  if,  therefore,  in  doing  an  unlawful  act,  or  in  carrying 
out  an  unlawful  design,  death  happen,  but  without  malice,  the  offense 
would  be  only  manslaughter,  provided  such  unlawful  act  or  design  be 
not  a  felony ;  because,  then,  the  law  implies  the  existence  of  malice. 
But  if  the  intent  goes  no  farther  than  to  commit  a  bare  trespass,  it  will 
be  manslaughter."  3  .  .  .  .  «^The  court  instructs  the  jury  that  the  crime 
of  murder  requires  the  mind  to  have  acted  from  deliberation  and  intelli- 
gence, and  when  it  is  clouded  by  a  passion,  apparently  irresistible  in  a 
reasonable  person,  the  killing  is  only  manslaughter.  The  passion  which 
in  law  rebuts  the  imputation  of  malice,  so  as  to  reduce  the  killing  to 
manslaughter,  need  not  be  so  overpowering  as  for  the  time  to  shut  out 
knowledge  and  destroy  volition,  but  that  heated  condition  of  the  mind 
that  would  render  a  reasonable  man  deaf  to  the  voice  of  reason,  so  that 

^  Approved  in  Jackson  V.  People,  18  la.  485.      Citing  2  Bishop  Cr.  Law, 

111.270.  §§    624,    627;     People  «.    Enoch,    13 

2  Approved  in  Powers  p.  State,  87  Wend.  (N.  Y.)  1G8;  People  v.  Rector, 

Ind.  154.  19  Wend.  (N.  Y.)  592. 

*  Approved  in  State  v.  Shelledy,  8 
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although  the  act  done  was  likely  to  produce  death,  it  was  not  the  re- 
sult of  malignity  of  heart,  but  imputable  to  human  infirmity.  There  is 
no  necessity  that  the  reason  should  be  dethroned,  or  that  the  slayer 
should  act  in  a  whirlwind  of  passion,  but  there  must  be  a  sudden  pas- 
sion upon  reasonable  provocation,  apparently  sufficient  to  make  the 
passion  irresistible."  ^ 

§2213.  Another  Precedent.  —  '*  Manslaughter  is  voluntary  homi-. 
cide  committed  under  the  immediate  influence  of  sudden  passion,  aris- 
ing from  an  adequate  cause,  but  neither  justified  not  excused  by  law. 
By  the  expression  '  under  the  immediate  influence  of  sudden  passion ' 
is  meant:  1.  That  the  provocation  must  arise  at  the  time  of  the  com- 
mission of  the  offense,  and  that  the  passion  is  not  the  result  of  a  former 
provocation.  2.  That  the  act  must  be  directly  caused  by  the  passion 
arising  out  of  the  provocation.  It  is  not  enough  that  the  mind  be  merely 
agitated  by  passion  arising  from  some  other  provocation,  or  provocation 
given  by  some  person  other  than  the  person  killed.  3.  The  passion  in- 
tended is  either  of  the  emotions  of  the  mind  known  as  anger,  rage,  sudder 
resentment  or  terror,  rendering  it  incapable  of  cool  reflection.  By  th^ 
^expression  '  adequate  cause '  is  meant  such  as  would  commonly  pro- 
duce a  degree  of  anger,  rage,  resentment  or  teiTor  in  a  person  of  ordi 
nary  temper,  sufficient  to  render  the  mind  incapable  of  cool  reflec- 
tion.   In  order  to  reduce  a  voluntary  homicide  to  the  grade  o/ 

manslaughter,  it  is  necessary  not  only  that  adequate  cause  exist  to  pro- 
duce a  degree  of  anger,  rage,  sudden  resentment  or  terror,  sufficient  to 
render  the  mind  incapable  of  cool  reflection,  but  also  that  such  state 
of  mind  did  actually  exist  at  the  time  of  the  commission  of  the  of- 
fense.   Thus,  gentlemen,  when  a  voluntary  homicide  takes  place 

under  the  immediate  influence  of  sudden  passion,  as  explained  above, 
and  no  cause  exists  which  will  in  law  justify  or  excuse  its  commission, 
then  to  determine  whether  such  homicide  is  manslaughter  or  murder  in 
the  second  degree,  the  true  test  is,  was  there  adequate  cause  to  produce 
such  passion  ?  If  there  was  such  adequate  cause,  the  homicide  will  be 
manslaughter ;  if  there  was  not  such  adequate  cause,  the  homicide  will 
be  murder  of  the  second  degree.'*  ^ 

1  Approved  in  May   v.    People,  8  and  hence  not  uniform  in  their  charac- 

Colo.  210,  224.  ter  will  be  found  in  State  v,  France,  76 

^  Approved    and     commended    in  Mo.  684  (citing  and  relying  on  State  v, 

Kemp  V.  State,  13  Tex.  App.  661,  563.  Holme,  64  Mo.  153;  2  Bish.  Cr.  L  ,  § 

Other  instructions  on  the  subject  of  man-  038);  Sparks  v.  Com.,  3  Bush  (Ky.)f 

Jlaui^/Uer,  given  under  different  statutes  113  (hypothetical  instruction);  State 
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§  2214.  Involuntary  Manslaughter.  —  *'  If  you  are  convinced  be- 
yond a  reasonable  doubt  by  the  evidence,  tliat  the  defendant,  Henry 
Johnson,  unlawfully  commited  an  assault  and  battery  upon  the  person 
of  James  Carbon,  in  Porter  county,  Indiana,  on  the  16th  day  of  August, 
1884,  without  any  intention  or  purpose  to  kill  him,  the  said  James  Car- 
bon, but  thereby  inflicted  a  wound  upon  his  person,  by  reason  of 
which  the  said  Carbon  died  in  said  county,  on  the  24th  day  of  August, 
^1884,  the  defendant  is  guilty  of  involuntary  manslaughter.  Assault 
and  battery,  as  used  in  this  instruction,  may  be  defined  as  any  unlaw- 
ful touching,  striking,  biting,  beating  or  wounding  of  one  person  by 
another,  in  a  rude,  insolent  and  angry  manner."  ^ 

§  2215,  Op  Homicide  per  Infortunium.  —  **  If  the  jury  find  from  the 
evidence,  that  the  deceased  and  defendant  were  riding  the  same  horse 
along  the  road,  the  defendant  having  a  pistol  in  his  hand,  and  that  the 
deceased  seized  hold  of  the  pistol  in  the  hand  of  defendant  and  at- 
tempted to  take  the  pistol  from  defendant  by  force,  and  in  the  scuffle 
which  ensued  the  pistol  was  accidentally  discharged  and  produced  the 


V.  Jones,  78  Mo.  280  (hypothetical 
Instruction  as  to  "  heat  of  blood  "  pro- 
duced by  adultery  with  defendant's 
wife  and  subsequent  •*  cooling  time  *') ; 
State  t7.  Thomas,  78  Mo.  330  (without 
a  design  to  produce  death,  but  in  a 
cruel  or  unusual  manner,  and  also  on 
other  elements  of  the  crime);  State 
V,  Greschia,  63  111.  296 ;  State  v.  Gee,  86 
Mo.  647  (excellent  series  of  Instruc- 
tions in  a  case  of  murder) ;  State  v. 
Peak,  86  Mo.  190  (manslaughter  in  the 
third  degree  under  Missouri  statute); 
State  V,  Vansant,  80  Mo.  67  (detailed 
Instruction  on  hypothesis  of  man- 
slaugliter  in  the  fourth  degree  under 
Missouri  statute)  ;  Kelley  v.  State,  53 
Ind.  312  (hypotheticallnstruction  as  to 
manslaughter  under  Indiana  statute)  ; 
State  r.  Christian,  66  Mo.  143  (iu- 
structiou  as  to  manslaughter  in  third 
degree  under  Missouri  stiitute)  ;  State 
r.  Hardie,  47  la.  648  (instruction  as  to 
manslaughter  by  the  negligent  use  of 
a  deadly  weapon)  ;  State  v.  Shelledy, 
S  la.  485    (instruction   as  to   man- 


slaughter in  arresting  a  man,  binding 
him,  carrying  him  away  and  exposing 
him  so  that  death  ensued,  not  '<  re- 
turning him  safely  to  his*  family  ") » 
Solander  v.  People,  2  Colo.  48, 64  (In- 
struction as  to  manslaughter  In  effect- 
ing a  criminal  abortion).  See  also 
May  V.  People,  8  Colo.  217. 

1  It  was  held  on  the  State's  appeal 
in  State  v.  Johnson,  102  Ind.  247,  that 
it  was  error  to  refuse  this  Instruction. 
The  statute  (R.  S.  Ind.  1881,  §  1908) 
reads  as  follows :  "  Whoever  unlaw- 
fully kills  any  human  being  without 
malice,  express  or  implied,  ♦  ♦  • 
Involuntarily,  but  in  the  commission 
of  some  unlawful  act,  is  guilty  of 
manslaughter,*'  etc.  In  approving 
this  instruction  the  court  cite :  Com.  v. 
McAfee,  108  Mass.  458;  Com.  v.  Fox, 
7  Gray  (Mass.),  686;  Adams  v.  State> 
65  Ind.  665:  Bruner  v.  State,  68  Ind. 
159  Willey  r.  State,  46  Ind.  363;  4Bla. 
Com.  192;  Post.  Cr.  L.  259;  1  Bish. 
Crim.L.  (7thed.),§§331,332;lWhart. 
Crlm.  L.  (8th  ed.),  §§  816,  324,  825. 
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death  of  the  deceased  by  accident,  and  without  the  fault  or  culpable 
negligence  of  the  defendant,  and  without  tlie  defendant  commencing  or 
bringing  on  the  difficulty  with  the  deceased,  the  jury  will  find  the  de- 
fendant not  guilty."  ^ 

§  2216.  Who  Liable  as  Atoers  Ain>  Abettors.  — ''All  persons  are 
principals  who  are  guilty  of  acting  together  in  the  commission  of  an 
offense.  When  an  offense  is  actually  committed  by  one  or  more  per- 
sons, but  others  are  present,  and,  knowing  the  unlawful  intent,  aid  by 
acts  or  encourage  by  words  or  gestures  those  actually  engaged  in  the 
commission  of  the  unlawful  act,  such  persons  so  aiding  or  encouraging 
are  principal  offenders,  and  may  be  prosecuted  and  convicted  as 
such."  ^ ''  The  bare  presence  of  defendant  at  the  time  of  the  tak- 
ing (if  you  should  find  from  the  evidence  that  he  was  present),  would 
not  justify  his  conviction,  unless  the  evidence  shows  that  he  com- 
mitted some  act  aiding,  abetting,  assisting  or  encouraging  the  person 
who  did  commit  the  theft."  ^ 

S  2217.  Riot:  What  Participants  Guiltt. — *'That  all  concerned 
in  the  unlawful  assembly  are  equally  guilty  of  the  subsequent  acts  done 
by  any  of  them  in  furtherance  of  the  common  objects  of  the  assembly ; 
and  all  who  joined  them  after  the  original  meeting,  and  who  were  present 
at  any  subsequent  act,  and  were  either  active  in  doing,  countenancing, 
or  supporting,  or  ready,  if  necessary  to  support  the  unlawful  act,  there- 
by became  parties  to  the  riot,  and  are  equally  guilty  of  all  their  subse- 
quent acts."^ 


1  Approved  in  State  r.  Wisdom,  84 
Mo.  177,  190. 

■  Approved  In  Pierce  v.  State,  17 
Tex.  App.  232,  239.  The  same  charge 
also  contains  instructions  applying 
this  principle  to  the  facts  in  evidence. 
A  similar  instruction, approved  on  ap- 
peal, will  be  found  in  Cotton  v.  State, 
32  Tex.  627.  An  instruction  applying 
this  principle  in  a  case  of  house- 
breaking is  found  in  State  v.  Butter- 
field,  75  Mo.  301.  Another  applying 
it  in  a  case  of  murder  is  found  in 
State  V.  Maloy,  44  la.  113.  See  also 
note  to  State  v,  Ponyier,  6  Crim.  Law 
Mag.  351-^55. 


*  In  Jackson  v.  State,  20  Tex.  App. 
190,  192;  it  was  held  error  to  refuse  an 
instruction  drawn  in  the  above  lan- 
guage, the  court  citing  the  following 
authorities  as  showiug  that  the  in- 
struction announced  a  correct  prop- 
osition of  law:  1  Blsh.  Crim.  Law 
(7th  ed.),  §§  633,  684;  Mercersmith  v. 
State,  8  Tex.  App.  211;  Stevenson  t7. 
State,  17  Tex.  App.  619;  Golden  v. 
State,  18  Tex.  App.  637;  Burrell  v. 
State,  18  Tex.  713;  Ring  v.  State,  42 
Tex.  282. 

*  Given  In  United  States  v.  Fen- 
wick,  4  Cranch,  C.  C.  (U.  S.)  675,  680. 
It   is  believed   that   this  instruction 
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§  2218.  Drunkenness  as  Affecting  Degree  of  Guilt.  —  '*  While 
drunkenness  is  no  excuse  for  any  crime  or  misdemeanor,  unless  occa- 
sioned by  the  fraud,  contrivance  or  force  of  some  other  person,  for  the 
purpose  of  causing  the  perpetration  of  an  offense,  yet  if  it  be  a  fact  ap- 
pearing in  the  evidence,  it  is  to  be  considered  by  the  jury  in  connection 
with  all  other  facts  in  determining  the  degree  of  guilt.  The  fact  that 
the  prisoner  was  drunk,  if  proven,  does  not  render  his  act  any  the  less 
criminal,  and  in  this  sense-it  is  not  available  as  an  excuse,  but  upon  the 
question  whether  the  act  was  deliberate  or  premeditated  it  is  proper  to 
be  considered,  and  only  for  this  purpose.  It  neither  excuses  the 
offense,  nor  avoids  the  punishment  which  the  law  inflicts  when  the  char- 
acter of  the  offense  is  ascertained."  ^ 

§  2219.  Other  Instructions  in  Criminal  Cases.  —  In  the  cases  below 
cited,  instructions  approved  on  appeal  or  error,  will  be  found  on  the  sub- 
ject of  the  right  of  a.  deputy  sheriff  to  bear  arms;  *  of  anattempt  to  commit 
arson  ;^ot  offering  to  bribe  a  state  officer;^  of  endeavoring  to  conceal  the 
birth  of  Achild;^  of  disturbing  the  peace  &nd  quiet  of  another  person ;  ®  of 
obtaining  money  under  false  pretenses ;  ^  of  gaming ;  ^  ot  intoxication,^ 
under  an  indictment  for  being  intoxicated ;  ^  of  selling  intoxicating  liquors 
as  a  dram-shop  keeper  on  Sunday ;  ^^  of  selling  beer  on  Sunday  under 
Indiana  statute  ;*^  of  malicious  mischief;  ^^  of  seduction;  ^^  of  conspiracy 
to  seduce  a  female ;  ^'^  of  running  a  railway  train  on  Sunday  in  violation 


must  be  read  with  the  qualification 
that  the  last  clause  must  have  been  in- 
tended to  be  understood  with  refer- 
ence to  the  facts  of  the  particular 
ease.  It  cannot  be  the  law  that  a  per- 
son who  attends  a  riotous  assembly 
and  afterwards  withdraws  from  It  is 
responsible  for  acts  done  by  those 
who  continue  in  it  after  his  withdrawal. 

*  Approved   in   May   v.   People,  8 
Colo.  210,  220. 

«  State    V.    Wisdom,    84    Mo.  177, 
190. 

»  State  V.  Hayes,  78  Mo.  809. 

*  O'Brien  v.  State,  6  Tex.  App.  667. 

*  State  V.  White,  7G  Mo.  98. 

<  State  V.  Bums,  85  Kau.  890. 
'  State  V,  Montgomery,  56  la.  198. 


B  Rice  V,  State,  8  Kan.  157  (com- 
mended on  appeal) ;  Stevens  v.  People, 
67  111.  588  (keeping  a  gambling  house) ; 
State  V.  Jackson,  89  Mo.  420  (betting 
on  "pool*'), 

*  State  9.  Huxfordy  47  la.  18. 

*•  State  V.  Leeper,  78  Mo.  470. 

"  Morel  V,  .State,  89  Ind.  278. 

M  O'Dea  r.  State,  16  Neb.  242  (ma- 
liciously destroying  a  public  bridge); 
State  V.  Underwood,  87  Mo.  226  (ma- 
liciously tearing  down  a  dwelling 
house). 

^  State  V.  Bryan,  84  Kan.  64  (ob- 
taining illicit  intercourse  under  prom- 
ise of  marriage) ;  State  v,  Lewis,  48  la. 
579. 

14  Smith  V.  People,  25  111.  21. 
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a  statute ;  ^  of  unlawful  cohabitation;  ^  of  vagrancy  under  a  city  ordi- 
nance ;  ^  of  the  responsibility  of  a  wife  for  a  murder  committed  with  her 
husband.^ 

1  State  V,  Bailroad  Co.,  24  W.  Ya.  (citing  State  v.  Maryhi,  12  la.  499). 
785;  State  v.  Baltimore  &c.  R.  Co.,  16  »  Shanley  v.  Wells,  71  111.  80. 

W.  Ya.  367.  ^  State  v.  Hendricks^  82  Kan.  564. 

s  Stote  V.  Kirkpatricky  63  la.   55<^ 
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§  2225.  Constitutional  Right  of  Trial  by  Jury  in  the  Fed- 
eral Courts.  —  The  Constitution  of  the  United  States  (7th 
amendment)  provides  that  in  all  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law.  This  provision  is  re- 
strictive upon  the  Federal  courts  only.  It  is  competent  for  the 
States  to  abolish  the  right  of  trial  by  jury  if  they  shall  see  fit.* 

§  2226.  The  Bight  of  Trial  hy  Jury  as  grnaranteed  in  the 
State  Constitutions.  —  The  right  of  trial  by  jury  is  guaranteed  in 

1  Livingston  v.  Mayor  of  New  York,  see  v,  Moore,  7  Pet.  (IT.  S.)  469,  551  j 

8  Wend.    (N.  Y.)  85.    See  also  Bar-  Fox  v,  Ohio,  5  How.  (U.  S.)  410,  434; 

ron  V.  Baltimore^  7  Pet.  (U.  S.)  243;  James  v.  Common  wealth,  12  8erg.  & 

Bonaparte   v.  Camden,  &c.,  R.  Co.,  R.  (Pa.)  221;  Barker  v.  ThePeople^  8 

Baldw.  (U.S.)  220;  Llyingston*8  Les-  Cow.  (N.  Y.)  686. 
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the  Constitutions  of  all  the  States,  the  provisions  being  as  fol- 
lows :  — 

Alabama.  —  The  right  of  trial  by  jury  shall  remain  inviolate.^ 

Arkansas.  —  The  right  of  trial  by  jury  shall  remain  inviolate, 
and  shall  extend  to  all  cases  at  law  without  regard  to  the  amount 
in  controversy;  but  a  jury  trial  may  be  waived  by  the  parties  in 
all  cases,  in  the  manner  prescribed  by  law.* 

California.  — The  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate;  but  in  civil  actions  three-fourths  of 
a  jury  may  render  a  verdict.  A  trial  by  jury  may  be  waived  in 
all  criminal  cases,  not  amounting  to  felony,  by  the  consent  of « 
both  parties,  expressed  in  open  court,  and  in  civil  actions  by  the 
consent  of  parties,  signified  in  such  manner  as  may  be  prescribed 
by  law.  In  civil  actions,  and  cases  of  misdemeanor,  the  jury 
may  consist  of  twelve,  or  of  any  number  less  than  twelve  upon 
which  the  parties  may  agree  in  open  court.s 

Colorado.  —  The  right  of  trial  by  jury  shall  remain  inviolate 
in  criminal  cases;  but  a  jury  in  civil  cases  in  all  courts,  or  in 
criminal  cases  in  courts  not  of  record,  may  consist  of  less  than 
twelve  men,  as  may  be  prescribed  by  law.* 

Connecticut.  —  The  right  of  trial  by  jury  shall  remain  invio- 
late.' 

Delaware.  —  Trial  by  jury  shall  be  as  heretofore.' 

Florida.  —  The  right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate  forever ;  but  in  all  civil  cases  a  jury  trial  may 
be  waived  by  the  parties  in  the  manner  to  be  prescribed  by  law.^ 

Georgia. — The  right  of  trial  by  jury,  except  where  it  is 
otherwise  provided  in  this  Constitution,  shall  remain  inviolate.* 

Illinois. — The  right  of  trial  by  jury,  as  heretofore  enjoyed, 
shall  remain  inviolate;  but  the  trial  of  civil  cases  before  justices 
of  the  peace  by  a  jury  of  less  than  twelve  may  be  authorized  by 
law." 


1  Ala.  Const,  of  1875,  art.  1,  §  12. 
«  Ark.  Const,  of  1874,  art.  2,  §  7. 
«  Cal.  Const.  1879,  art.  1,  §  7. 
«  CoL  Const.  1876,  art  2,  §  23. 
»  Conn.  Const,  of  1818,  art.  1,  §  21. 


•  Del.  Const,  of  1831,  art.  1,  §  4. 

'  Florida  Const,  of  1868,  art.  1,  §3. 

*  Georgia  Const,  of  1877,  art.  6,  §  18. 
>  Const,  of  lU.  1870,  art.  2,  §  5. 
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Indiana,  — In  all  criminal  cases  whatever,  the  jury  shall  have 
the  right  to  determine  the  law  and  the  facts.*  In  all  civil  cases, 
the  right  of  trial  by  jury  shall  remain  inviolate.' 

Iowa,  — The  right  of  trial  by  jury  shall  remain  inviolate;  but 
the  general  assembly  may  authorize  trial  by  a  jury  of  a  less 
number  than  twelve  men  in  the  inferior  courts.® 

Kansas.  —  The  right  of  trial  by  jury  shall  be  inviolate.* 

Kentucky,  —  That  the  ancient  mode  of  trial  by  jury  shall  be 
held  sacred,  and  the  right  thereof  remain  inviolate,  subject  to 
such  modifications  as  may  be  authorized  by  this  Constitution.' 
»  Louisiana.  —  In  all  criminal  prosecutions  the  accused  shall  en- 
joy the  right  to.  a  speedy  public  trial  by  an  impartial  jury  except 
in  cases  where  the  penalty  is  not  necessarily  imprisonment  at 
hard  labor  or  death.  The  general  assembly  may  provide  for 
the  trial  thereof  by  a  jury  less  than  twelve  in  number,  provided 
that  the  accused  in  every  instance  shall  be  tried  in  the  parish 
where  the  offense  shall  have  been  committed,  except  in  cases  of 
change  of  venue.* 

Maine.  —  In  all  civil  suits,  and  in  all  controversies  concern- 
ing property,  the  parties  shall  have  a  right  to  a  trial  by  jury, 
except  in  cases  where  it  has  heretofore  been  otherwise  practiced ; 
the  party  claiming  the  right  may  be  heard  by  himself  and  his 
counsel,  or  either,  at  his  election.^ 

Maryland,  —  That  the  inhabitants  of  Maryland  are  entitled  to 
the  common  law  of  England,  and  the  trial  by  jury,  according  to 
the  course  of  that  law.®  ♦  •  •  That  the  trial  of  facts,  where 
they  arise,  is  one  of  the  great  securities  of  the  lives,  liberties, 
and  estate  of  the  people. •  The  parties  to  any  cause  may  submit 
the  same  to  the  court  for  determination  without  the  aid  of  a  jury  .^ 

Massachusetts.  —  In  all  controversies  concerning  property,  and 
in  all  suits  between  two  or  more  persons,  except  in  cases  in 

1  Ind.  Const,  of  1851,  art  1,  §  19.  •  La.  Const,  of  1879,  BiU  of  Rights, 

«  Ibid.,  §  20.  art.    7. 

>  Iowa  Const,  of  1857,  art.  1,  §9.  ^  Me.  Const,  of  1819,  art.  1,  §  20. 

«  Kan.    Const,     of    1859,    Bm  of  «  Md.  Const.  1867,  Dec.  of  Rights, 

Rights,  §  5.  art.  5. 

»  Ky.  Const,  of  1850,  art.  18,  §  8.  »  Ibid.,  art.  20. 

i<> /did.,  art.  4,  §8,  Amend,  of  1675. 
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which  it  has  heretofore  been  otherways  used  and  practiced,  the 
parties  have  a  right  to  a  trial  by  jury ;  and  this  method  of  pro- 
cedure shall  be  held  sacred,  unless  .in  causes  arising  on  the  high 
seas,  and  such  ad  relate  to  mariners'  wages,  the  legislature  shall 
hereafter  find  it  necessary  to  alter  it.^ 

Michigan.  —  The  right  of  trial  by.  jury  shall  remain,  but  shall 
be  deemed  to  be  waived  in  all  civil  cases,  unless  demanded  by 
one  of  the  parties,  in  such  manner  as  shall  be  prescribed  by  law,* 
.  Minnesota.  —  The  right  of  trial  by  jury  shall  remain  inviolate, 
and  shall  extend  to  all  cases  at  law  without  regard  to  the  amount 
in  controversy,  but  a  jury  trial  may  be  waived  by  the  parties  in 
all  cases  in  the  manner  prescribed  by  law.^ 

Mississippi.  —  The  right  of  trial  by  jury  shall  remain  invio- 
late.* 

Missouri.  —  The  right  of  trial  by  jury,  as  heretofore  enjoyed, 
shall  remain  inviolate  ;^  but  a  jury  for  the  trial  of  criminal  or  civil 
cases,  in  courts  not  of  record,  may  consist  of  less  than  twelve 
men,  as  may  be  prescribed  by  law/ 

Nebraska.  — The  right  of  trial  by  jury  shall  remain  inviolate, 
but  the  legislature  may  authorize  trial  by  a  jury  of  a  less  num- 
ber than  twelve  men,  in  courts  inferior  to  the  District  Court.^ 

Nevada.  —  The  right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate  forever;  but  a  jury  trial  may  be  waived  by 
the  parties  in  all  civil  cases  in  the  manner  to  be  prescribed  by 
law  ;  and  in  civil  cases  if  three-fourths  of  the  jurors  agree  upon  a 
verdict,  it  shall  stand  and  have  the  same  force  and  effect  as  a 
verdict  by  the  whole  jury;  provided,  the  legislature,  by  a  law 
passed  by  a  two-thirds  vote  of  all  the  members  elected  to  each 
branch  thereof,  may  require  a  unanimous  verdict  notwithstand- 
ing this  provision.^ 

Npv)  Hampshire.  —  In  all  controversies  concerning  property, 
and  in  all  suits  between  two* or  more  persons,  except  in  cases  in 
which  it  has  been  heretofore  otherwise  used  and  practiced,  the 

^  Mass.  Const,  of  1780,  part  1,  art.  ^  Miss.  Const,  of  18C9,  art.  1,  §  12. 

15.  *  Mo.  Const,  of  1875,  art.  2,  §  28. 

«  Mich.  Const,  of  I860,  art.  6,  §  27.  «  Neb.  Const,  of  1876,  art.  1,  §  6. 

*  Minn.  Const,  of  1857,  art.  1,  §  4.  ^  NeV.  Const,  of  1864,  art.  1,  §  8. 
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parties,  have  a  right  to  trial  by  jury ;  and  this  method  of  proced- 
ure shall  be  held  sacred,  unless,  ia  cases  arising  on  the  high  seas, 
and  such  as  relate  to  mariners*  wages,  the  legislature  shall  think 
it  necessary  hereafter  to  alter  it.^  In  order  to'  reap  the  fullest 
advantage  of  the  inestimable  privilege  of  the  trial  by  jury,  great 
care  ought  to  be  taken  that  none  but  qualified  persons  shall  be 
appointed  to  serve,  and  such  ought  to  [be]  fully  compensated 
for  their  travel,  time  and  attendance.^ 

New  Jersey,  — The  right  of  trial  by  jury  shall  remain  invio- 
late; but  the  legislature  may  authorize  the  trial  of  civil  suits, 
when  the  matter  in  dispute  does  not  exceed  fifty  dollars,  by  a 
jury  of  six  men.^ 

New  York,  —  The  trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  inviolate  forever ;  but  a  jury 
trial  may  be  waived  by  the  parties  in  all  civil  cases  in  the  man- 
ner to  be  prescribed  by  law.*  , 

North  Carolina. — In  all  controversies  at  law  respecting 
property,  the  ancient  mode  of  trial  by  jury  is  one  of  the  best 
securities  of  the  rights  of  the  people,  and  ought  to  remain  sacred 
and  inviolable.' 

Ohio.  —  The  right  of  trial  Iby  jury  shall  be  inviolate.* 

Oregon.  — In  all  civil  cases  the  right  of  trial  by  jury  shall  re- 
main inviolate.' 

Pennsylvania,  — Trial  by  jury  shall  be  as  heretofore,  and  the 
right  thereof  remain  inviolate.®  The  parties,  by  agreement 
filed,  may  in  any  civil  case  dispense  with  trial  by  jury,  and  sub- 
mit the  decision  of  such  case  to  the  court  having  jurisdiction 
thereof,  and  such  court  shall  hear  and  determine  the  same;  and 
the  judgment  thereon  shall  be  subject  to  writ  of  error  as  in 
other  cases. • 

Rhode  Inland.  — The  right  of  trial  by  jury  shall  remain  invio- 
late.i® 

1  N.  H.  Const  of  1702,  part  1,  §  20.  »  Oregon  Const,    of    1867,  art.   1, 

«  Ibid.,  §  21.  §  17. 

»  N.  J.  Const,  of  1844,  art.  1,  §  7.  •  Pa.  Const,  of  1874, art  1,  §  6. 

<  N.  Y.  Const,  of  1846,  art.  1,  §  2.  •  Ibid,,  art  5,  §  27. 

•  N.  C.  Const,  of  1876,  art  1,  §  19.  »  B.  I.  Const  of  1842,  art  1,  §  16. 

'«  Ohio  Const  of  1851,  art  1,  §  6. 
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South  Carolina.  —  The  right  of  trial  by  jury  shall  remain  in- 
violable.^ 

Tennessee,  — That  the  right  of  trial  by  jury  shall  remain  in- 
violate, and  no  religious  or  political  test  shall  ever  be  required  as 
a  qualification  for  jurors.^ 

Texas.  —  The  right  of  trial  by  jury  shall  remain  inviolate. 
The  legislature  shall  pass  such  laws  as  may  be  needed  to  regu- 
late the  same,  and  to  maintain  its  purity  and  eiBciency.^  In  the 
trial  of  all  causes  in  the  District  Courts,  the  plaintiff  or  defend- 
ant shall,  upon  application  made  in  open  court,  have  the  right  of 
trial  by  jury;  but  no  jury  shall  be  impaneled  in  any  civil  case 
unless  demanded  by  a  party  to  the  case,  and  a  jury  fee  be  paid 
by  the  party  demanding  a  jury,  for  such  sum  with  such  except 
tions  as  may  be  prescribed  by  the  legislature,* 

Ve7-mont.  — That  when  any  issue  of  fact,  proper,  for  the  cog- 
nizance of  a  jury,  is  joined  in  a  court  of  law,  the  parties  have  a 
Tight  to  trial  by  jury,  which  ought  to  be  held  sacred.* 

Virginia.  — That  in  controversies  respecting  property,  and  in 
suits  between  man  and  man,  the  trial  by  jury  is  preferable  to  any 
other,  and  ought  to  be  held  sacred.* 

West  Virginia.  —  In  suits  at  common  law,  where  the  value  in 
-controversy,  exclusive  of  interest  and  costs,  exceeds  twenty  dol- 
lars, the  right  of  trial  by  a  jury  of  twelve  men,  if  required  by 
-either  party,  shall  be  preserved ;  except  that  in  appeals  from  the 
judgment  of  justices,  a  jury  of  a  less  number  may  be  authorized 
by  law ;  but  in  trials  of  civil  cases  before  a  justice,  no  jury  shall 
be  allowed.  No  fact  tried  by  a  jury  shall,  in  any  case,  be  other- 
wise re-examined  than  according  to  the  rules  of  the  common  law.^ 

Wisconsin. —  The  right  of  trial  by  jury  shall  remain  inviolate, 
and  shall  extend  to  all  cases  at  law  without  regard  to  the  amount 
in  controversy  ;  but  a  jury  trial  may  be  waived  by  the  parties  in 
all  cases  in  the  manner  prescribed  by  law.^ 

>  8.  C.  Const,  of  1868,  art.  1,  §  11.  «  Va.  Const,  of  1870,  art.  1,  §  13. 

«  Tenn.  Const,  of  1870,  art.  1,  §  6.  ^  West  Va.  Const,  of  1872,  Art.  8, 

*  Tex.  Const,  of  1876,  art.  1,  §  16.  §  13. 

*  Ibtd.y  art.  6,  §  10.  •  Wis.  Const,  of  1848,  art.  1,  §  6. 

*  Vt.  Const.  9f  1793,  ch.  1,  art.  12. 
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§  2227.  No  Power  at  C^ommonljaw  to  Compel  a  Nonsait.  — 

It  is  an  established  rule  of  the  common  law  that  the  court  can- 
not compel  the  plaintiff  to  submit  to  a  nonsuit.  The  court  may 
advise  a  nonsuit  and  direct  the  plaintiff  to  be  called,  but  if  he 
refuse  to  suffer  a  nonsuit,  the  court  can  protect  and  enforce  its 
opinion  in  no  other  manner  than  by  awarding  a  new  trial,  in 
case  the  jury  find  against  its  direction.^  If  the  plaintiff,  after 
learning  the  opinion  of  the  court  upon  his  case,  insists  upon 
having  it  submitted  to  the  jury,  they  must  return  a  verdict  there- 
upon.''* Accordingly,  where,  under  the  Missouri  practice,  a  de- 
murrer to  the  petition  is  sustained,  if  the  plaintiff  declines  to 
amend,  a  final  judgment  ought  to  be  entered  on  the  demurrer. 
The  plaintiff  may  either  stand  on  the  demurrer  or  amend  his 
petition,  but  cannot  be  forced  to  take  a  nonsuit  because  the  de- 
murrer has  been  sustained.*  So,  it  has  been  held  error  to  in- 
struct the  jury  at  the  close  of  the  plaintiff's  case,  or  at  the  close 
of  the  whole  case,  that  if  they  believe  a  certain  btate  of  facts^ 
they  will  find  as  in  case  of  a  nonsuit.  The  court  reason  that, 
if  such  an  instruction  means  that  the  plaintiff  is  to  be  forced  ta 
take  a  nonsuit,  it  is  error,  for  neither  the  court  nor  the  jury 
can  oblige  him  to  take  this  course  ;  it  is  his  privilege  to  have  his 
case  passed  upon  finally  by  the  jury,  however  unwise  it  may  be 
of  him  to  exercise  it.  The  court  may,  where  the  plaintiff  has 
failed  to  make  out  a  case  which  would  entitle  him  to  recover, 
advise  him  to  take  a  nonsuit,  or  instruct  the  jury  that  upon  the 
evidence  before  them  the  plaintiff  is  not  entitled  to  a  verdict. 
Where  the  court  so  instructs  the  jury  it  operates  as  a  demujrer 


1  Rossr.  Gm,  1  Wash.  (Va.)  87; 
Thornton  t?.  Jett,  Id,  138;  Girard  v. 
Gettig,  2  Blnn.  (Pa.)  234. 

»  2  Tidd  Pr.  869;  Dewart?.  Purday, 
4  N.  &  M.  633;  s.  c.  8  Ad.  &  £1.  166;  1 
H.  &  W.  227;  Newmarch  v.  Clay,  14 
East,  239 ;  Watkins  v.  Towers,  2  T. 
R.  275.  Recognized  in  Elworthy  v. 
Bird,  13  Price,  222.  See  also  Atwood 
V,  Small,  1  Man.  &  Hyl.  2iG.  261 ;  Min- 
chin  o.  Clement,  6  Barn.  &  Aid.  252; 


Davis  V.  Hardy,  6  Bam.  &  Cres.  225» 
Rex  V.  Undertakers  &c.,  2  T.  R.  662; 
Rex  17.  White,  1  Burr.  338 ;  Harris  ©. 
Butterly,  Cowp.  483;  Jackson  v.  WiU- 
iamson,  2  T.  R.  281;  WeUs  v.  Gaty,  6 
Mo.  681;  Clark  r.  Steamboat  Monnd 
City,  9  Mo.  146;  MarshaU  v.  Wolfe,  IX 
Mo.  608;  Martin  v.  Henley,  13  Mo. 
312. 

*  Comstock  V,  Davis,  51  Mo.  569. 
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to  the  evidence^  and  the  finding  of  the  jury  would  necessarily  be 
for  the  defendant.  This  finding  would  be  a  bar  to  a  subsequent 
action  for  the  same  cause,  while  a  nonsuit  would  not  prejudice 
the  plaintiff  in  a  subsequent  action  which  he  might  choose  to 
bring.^ 

§  2228.  [Continued.]  Modem  American  Authorities  Con- 
flicting:.— There  is  a  conflict  of  authority  in  America,  as  to 
whether  a  judge  can,  against  the  consent  of  the  plaintiff,  after 
the  jury  have  •  been  sworn  and  evidence  adduced  before  them, 
direct  a  judgment  of  nonsuit.  In  the  courts  of  the  United 
States,'  North  Carolina,®  Tennessee,*  Alabama,*  Arkansas,*  Mis- 
souri,' Kansas,®  Indiana,' Vermont,^®  Michigan,^^  and  Mississippi,*^ 
the  judge  cannot  in  any  case  direct  a  nonsuit,  where  the  plaint- 
iff insists  on  going  to  the  jury.     But  in  New  York,*®  Pennsyl- 


1  MarshaU  v.  Wolfe,  11  Mo.  608. 

*  Elmore  v.  Grymes,  1  Pet.  (U.  S.) 
469;  De  Wolf  v,  Rabaud,  1  Pet.  (U.  S.) 
476,  497;  Crane  v.  Morris,  6  Pet. 
(U.S.)  598;  609;  Castle  v.  Bullard, 
23  How.  (U.  S.)  172;  Boucicault  v. 
Fox,  5  Blatchf .  (U.  &.)  87;  Foote  v. 
Silsby,  1  Blatchf.  (U.  S.)  445;  aflEd.  14 
How.  (U.  S.)  218;  Thompson  v.  Camp- 
bell, Hempst.  (U.  8.)  8. 

«  Dickey r.  Johnson,  1  Sired.  (N.  C.) 
150.  But  see  Smith  v.  Smith,  8  Ired. 
(N.  C.)  29,  where  it  is  held  that  error 
will  not  lie  for  a  refusal  to  nonsuit 
the  plaintiff,  except  in  a  few  cases,  in 
which  the  duty  is  imposed  by  statute. 
InHatchellv.  Odom,  2  Dev.  &  Batt. 
(N.  C.)  302,  it  was  held  that  the  re- 
fusal of  the  judge  to  grant  a  nonsuit 
may  not  be  assigned  as  error. 

*  Scruggs  V,  Brackin,  4  Yerg. 
(Tenn.)  528. 

*  Hunt  V.  Stewart,  7  Ala.  525. 

«  Martin  c.  Webb,  6  Ark.  72;  Ringo 
V,  Field,  6  Ark.  43;  Carr  v.  Craiu,  7 
Ark.  241.  But  it  is  no  assumption  of 
the  power  of  the  jury  to  instruct  them 


to  And  as  in  case  of  nonsuit.  HiU  o. 
Rucker,  14  Ark.  706. 

7  St.  Louis  Floating  Dock  Ins.  Co. 
V.  Soulard,  8  Mo.  665 ;  Wells  o.  Oaty, 
8  Mo.  681. 

^  Case  V.  Hannahs,  2  Kan.  490. 

»  Williams  17.  Port,  9  Ind.  651. 

M  French  v.  Smith,  4  Vt.  868. 

u  Cahill  9.  Kalamazoo  Mutual  Ins. 
Co.,  2  Dougl.  (Mich.)  124. 

»  Winston  v.  MiUer,  12  Smed.  &  M. 
(Miss.)  550. 

>3  Pratt  V.  Hull,  13  Johns.  (N.  Y.) 
334;  Bettsv.  Jackson,  6  Wend.  (N,  Y.) 
173,  203;  Foot  v,  Sabln,  19  Johns. 
(N*.  Y.7  155,  159;  Jansen  v.  Acker,  23 
Wend.  (N.  Y.)  480;  Wilds  v.  Hudson 
River  R.  Co.,  24  N.  Y.  430;  Fort  v. 
Collins,  21  Wend.  (N.  Y.)  109;  Rudd 
v.  Davis,  3  Hill  (N.  Y.),  287.  It  has 
been  held  in  New  York  that  a  justice 
of  the  peace  may  nonsuit  the  plaintiff 
when,  in  his  opinion,  the  -testimony 
offered  does  not  support  the  action. 
Clements  v.  Benjamin,  12  Johns. 
(N.  Y.)  299.  It  is  error  for  the  court 
to  refuse  to  nonsuit  the  plaintiff  In 
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yania,*  Ohio,^  Wisconsin,'  Iowa,*  Connecticut,*  Maine,®  New 
Hampshire,^  California,®  Georgia,^  New  Jersey,^*  and  South  Caro- 
lina,^* the  power  of  the  judge,  in  proper  cases,  to  order  a  nonsuit 
without  the  consent  of  the  plaintiff,  is  conceded ;  and  what  those 
cases  are,  will  be  hereafter  considered. 

§  2229.  [Oontinaed.]  Where  the  Plaintiff  Fails  to  Ap- 
pear.—  The  failure  of  the  plaintiff  to  appear,  when  his  case  is 
called  for  trial,  ii  equivalent  to  the  expression  of  an  election  on  his 
part  to  become  nonsuit.  In  such  a  case  no  judgment  can  be  taken 
against  him,  but  his  action  should  be  dismissed,  or  judgment  of 
nonsuit  entered."  This  rule  does  not  apply  to  actions  where  the 
defeiviant,  in  the  event  of  the  plaintiff  not  succeeding,  will  be  en- 


1 


New  York,  on  motion  of  the  defend- 
ant, where  the  evidence  entirely  fails 
to  support  the  plaintiff^ s  case.  Foot 
V,  Sabin,  supra.  See  also  Clemence  v. 
Auburn,  66  N.  Y.  33 1.  The  circum- 
stances under  which  he  will,  in  this 
State,  be  warranted  in  directing  a 
nonsuit,  will  be  elsewhere  considered. 
Post,  §  2250. 

^  Munn  V.  Mayor  of  Pittsburgh,  40 
Pa.  St.  864 ;  Myers  v,  Glrard  Ins.  Co., 
26  Pa.  St.  192.  Formerly,  the  contrary 
rule  obtained.  Irving  v.  Taggart,  1 
Serg.  &  R.  (Pa.)  860;  Girard  v.  Gettig, 
2  Binn.  (Pa.)  234;  Lyon  v.  Daniels,  14 
Pa.  St.  197.  The  subject  seems  now 
to  be  governed  by  statute.  Penn.  Act 
of  March  11,  1875,  No.  8,  p.  6. 

«  Ellis  r.  Ohio  L.  Ins.  &  Trust  Co., 
4  Oh.  St.  628;  Slipher  v.  Fisher,  11 
Ohio,  299;  Powell  t.  Jones,  12  Ohio, 
36. 

8  "Woodward  v,  McReynolds,  1 
Chandl.  (Wis.)  244;  Cutler  u.  Hurlbut, 
29  Wis.  152,  166.  per  Dixon,  C.  J.; 
Hoeflingerv.  Stafford,  38  Wis.  391. 

<  Eddy  V.  Wilson,  1  G.  Greene  (la.), 
250. 

^  By  statute;  and  this  statute  is 
held  not  unconstitutional  as  impairing 


the  right  of  trial  by  jury.  Naugatuck 
R.  Co.  V.  Waterbury  Button  Co.,  24 
Conn.  468. 

«  Perley  «.  Little,  3  Me.  97;  Lyon 
V,  Sibley,  32  Me.  577,  per  Tenney,  J. 
But  a  nonsuit  cannot  be  ordered,  ex- 
cept by  consent,  after  testimony  has 
been  introduced  for  the  defense. 
Ibid.;  Emerson  V.  Joy,  34  Me.  847. 

»  Bailey  v.  Kimball,  26  N.  H.  851. 
And  it  is  error  not  to  do  it  in  a  proper 
case.  Stickney  v.  Stickney,  21  K.  H. 
61. 

8  Ringgold  V.  Haven,  1  Cal.  108; 
Dalryraple  v.  Hanson,  1  Cal.  125;  Ma- 
teer  17.  Brown,  1  Cal.  221;  Ensminger 
V.  Mclutire,  23  Cal.  593. 

•  Tison  17.  Yawn,  16  Ga.  491;  Long 
V.  Lewis,  16  Ga.  164. 

w  Aycrigg  v.  New  York  &c.  R.  Co., 
80  N.  J.  L.  460;  Central  R.  Co.  r. 
Moore,  24  N.  J.  L.  824,  830. 

"  Tumbull  V.  Rivers,  3  McCord, 
(S.  C.)  131;  Clason  c.  Bird,  2  Brev, 
(S.  C.)  370.  But  the  practice  is  to  be 
pursued  with  caution.  Rogers  v. 
Madden,  2  Bailey  (S.  C),  321. 

1*  Nordmanser  v,  Hitchcock,  40  Mo. 
178,  188. 
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titled  to  a  judgment  against  him,  — as,  for  instance,  to  actions  of 
replevin^  where  the  plaintiff  has  acquired  possession  of  the  prop- 
erty under  an  order  of  delivery;  or,  under  the  practice  in  Lou- 
isiana, where  there  is  what  is  termed  a  reconventional  demand^ 
or  some  demand  equivalent  thereto  ;  but  where  there  is  no  such 
demand,  the  rule  is  there,  as  elsewhere,  that  failure  of  the  plaint- 
iff to  appear  when .  his  cause  is  called  for  trial,  entitles  the  de- 
fendant to  a  judgment  of  nonsuit.^ 

§  2230.  Bight  of  Plaintiff  to  take  a  Nonsait. — While 
speaking  on  the  subject  of  nonsuits,  it  may  not  be  improper  so 
far  to  digress  from  the  general  line  of  the  discussion,  as  to  point 
out  the  difference  between  involuntary  nonsuits^  such  as .  those 
just  spoken  of,  and  nonsuits  voluntarily  taken  by  the  plaintiff. 
Except  in  such  cases  as  those  suggested  in  the  preceding  sections, 
where  the  defendant,  in  the  event  of  the  plaintiff  failing  in  his 
action  will  be  entitled  to  a  judgment  against  him,  and  possibly 
in  some  other  cases,  it  is  the  right  of  the  plaintiff  at  any  stage  of 
the  proceeding  or  trial  before  the  cause  is  finally  submitted  to 
the  court  or  jury  for  decision,  to  become  nonsuit*  The  import- 
ance of  the  right  consists  in  the  fact  that,  by  taking  a  nonsuit, 
where  the  plaintiff  has  for  some  reason  failed  to  produce  testi- 
mony upon  which  he  feels  safe  in  submitting  the  cause  for  de- 
cision, he  prevents  an  adjudication  of  the  merits;  the  judgment 
of  nonsuit  is  no  estoppel;  he  may  begin  over  again  by  bringing 
a  new  action.  But  if  he  submits  his  cause  for  decision,  and  it  is 
decided  against  him,  and  the  decision  is  not  set  aside  or  reversed, 
he  is  forever  concluded. 

§  2231.  This  Right  accorded  by  Statutes.  —  The  codes  of 
procedure  of  several  of  the  States  confirm  this  rule.  The  Mis- 
souri statute  provides  that:  **  The  plaintiff  shall  be  allowed  to 
dismiss  his  suit,  or  take  a  nonsuit,  at  any  time  before  the  same 
is  finally  submitted  to  the  jury,  or  to  the  court  sitting  as  a  jury, 
or  to  the  court,  and  not  afterwards."^    It  is  held,  construing  the 

1  Fhmips  V.  Cassidy,  36  La.  Aim.  >  Bev.  Stat.  Mo.  1879,  §  8556. 

288. 
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above  section,  that  a  nonsuit  may  be  taken  at  any  time  before 
the  jury  retires,  or  before  a  final  submission  to  the  court  and 
after  the  law  is  declared.^  And  where  the  case  is  tried  by  a  jury, 
it  is  error  to  refuse  to  permit  the  plaintiff  to  take  a  nonsuit  at 
any  time  before  the  jury  have  retired  to  consider  their  verdict.* 
Moreover,  where  a  cause  is  tried  by  a  court  sitting  as  a  jury,  and 
the  parties  request  declarations  of  law  applicable  to  the  case,  the 
plaintiff  should  have  an  opportunity  to  take  a  nonsuit  after  the 
court  has  declared  the  law.  Such  a  proceeding  on  the  part  of 
the  court  as  deprives  him  of  this  opportunity,  as  where  the  court 
takes  the  case  under  advisement  and  afterwards  draws  up  and 
gives  an  instruction  that  upon  the  evidence  the  plaintiff  is  not 
entitled  to  recover,  at  the  same  time  rendering  a  verdict  and  en- 
tering judgment  for  the  defendant,  —  is  error  for  which  the 
judgment  will  be  reversed.'  In  a  Missouri  case,  on  the  evening 
when  the  cause  was  submitted  to  the  jury,  the  court  by  consent, 
gave  certain  instructions.  The  next  morning  the  jury  returned 
into  court  and  informed  the  court  that  they  could  not  agree. 
The  court  thereupon  withdrew  the  instructions  given  and  gave 
new  ones.  It  was  held  that  the  plaintiff  had  a  right  to  take  a 
nonsuit  after  the  new  instructions  were  given  and  before  the 
jury  had  again  retired.* 

§  2232.  Exists  althongh  Set-off  pleaded. — This  right  of 
the  plaintiff  to  take  a  nonsuit  is  not  affected  by  the  fact  that  the 
defendant  may  have  pleaded  a  set-off  in  excess  of  the  demand 
sued  for;  the  defendant  cannot  have  the  cause  retained  in  court 
under  the  Missouri  practice,  for  the  purpose  of  having  a  judg- 
ment rendered  in  his  favor  upon  his  matter  of  set-off.* 


1  Wood  V.  Nortman,  86  Mo.  298, 
804. 

*  Templeton  v.  Wolf,  19  Mo.  101. 
s  Lawrence  r.  Shreve,  26  Mo.  492. 
<  Hensley  v.  Peck,  13  Mo.  687. 

*  Fink  V.  Bruihl,  47  Mo.  173;  Nord- 
manscr  ».  Hitchcock,  40  Mo.  178,  182. 
Compare  Branham  v.  Brown,  1  Bailey 
(S.  C),  262;  Cummiugs  i7.  Pruden,  11 


Mass.  206;  Riley  r.  Carter,  3  Humph. 
230;  Slaughter  v,  Hailey,  21  Tex.  637; 
Crain  t;  HiIligro88,  21  Ind.  210;  Bar- 
row V.  Bobichaux,  15  La.  Ann.  70; 
Plant  V.  Flemming,  20  Cal.  92 ;  Lewis 
p.  Denton,  13  la.  441 ;  WisweU  v.  First 
Congregational  Church,  14  Oh,  St.  31 ; 
Burlington  &c  B.  Co.  o.  Sater,  1  la.. 
421. 
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§  2233.  But  not  on  the  Trial  of  an  Issue  of  DeTlsavit  vel 
non. — Cases,  however,  exist  where,  even  under  the  operation  of 
such  a  statute  as  that  of  Missouri,  cited  in  a  preceding  section,^ 
the  plaintiff  is  not  permitted  to  take  a  nonsuit  or  to  dismiss  the 
proceeding  without  prejudice.  It  is  generally  so  held  in  a  pro- 
ceeding in  a  superior  court  of  record,  before  a  jury,  to  establish 
a  will.  This  proceeding  is  denominated  probate  in  solemn  foi^my 
in  contradistinction  to  the  ordinary  probate  of  a  will  before  the 
court  having  jurisdiction  of  the  administration  of  the  estates  of 
deceased  persons  where  there  is  no  contest,  which  is  denominated 
probate  in  common  form.  This  probate  in  solemn  form  is  other- 
wise called  the  trial  of  the  issue  of  devisavit  vel  non.  In  North 
Carolina,  Missouri,  and  doubtless  in  many  other  States,  the  issue  is 
made  up  in  the  probate  court,  and  sent  to  the  circuit  court  or  other 
superior  court  of  record,  for  trial  before  a  jury.  In  the  circuit 
court  the  proponents  of  the  will,  those  having  the  affirmative  of 
the  issue,  cannot  take  a  nonsuit,  if  the  contestants  insist  upon  a 
verdict.^ 

§  2234.   [Oontinned.]     Nonsuits  in  Equity  Proceeding's.  — 

According  to  the  English  chancery  practice,  as  it  formerly  ex- 
isted, the  complainant  might,  at  any  time  before  the  final  decree, 
upon  the  payment  of  costs,  dismiss  his  bill.®  "At  law,"  said 
Scott,  J.,  **  under  the  old  system,  when  the  matter  to  be  tried 
was  by  the  pleadings  narrowed  down  to  a  single  issue,  there  was 
a  propriety  in  refusing  a  plaintiff  the  liberty  of  taking  a  nonsuit 
after  submitting  his  case ;  but  as  matters  of  chancery  jurisdiction 
were  usually  complicated,  in  which  many  facts  were  involved, 
the  law,  in  its  wisdom,  permitted  a  plaintiff  to  dismiss  his  bill 
before  a  final  decree,  and  to  renew  his  suit,  when,  by  oversight 
or  any  other  cause,  he  had  failed  to  present  it  in  the  way  it 

1  AnUt  §  2231.  Ragl&nd,  6  Humph.  (Tenn.)  484;  Col- 

s  St.  John's  Lodge  v.  Callender,  4  lier  v.  Idley,  1  Bradf .  (N.  Y.)  95. 

Ired.L.(N.C.)  342;  Benoistu.^Murrin,  »  Adams' Equity  (7 th  Am.  ed.),  878; 

48  Mo.  48 ;  Roberts  v,  Trauwick,  18  Ala.  Hesse  o.  Missouri  &c.  Ins.  Co.,  21  Mo. 

68,  86;  Whitefield  v.  Hurst,  9  Ired.  98,  96,  per  Scott,  J. 

L.  (N.    C.)  175.    And  see  Burrow  v. 
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should  have  been."  ^  It  was  held  in  Missouri  in  1855,  in  the 
then  state  of  the  statute  law  that,  notwithstanding  the  exist- 
ence of  the  statute  prohibiting  the  plaintiff  from  taking  a 
nonsuit  after  the  cause  had  been  submitted  to  a  jury,  or  to  the 
court  sitting  as  a  jury,  yet  in  suits  which  under  the  former  prac- 
tice would  have  been  denominated  suits  in  equity,  the  plaintiff 
might  still  dismiss  his  petition  at  any  time  before  a  final  judg- 
ment. The  statute  referred  to  was  held  to  apply  only  to  actions 
at  law. ^  In  a  subsequent  case  in  equity  (anno  1873)  it  was 
said  by  Adam^,  J. :  ^'  The  plaintiff  by  taking  a  nonsuit  in  effect 
voluntarily  dismisses  his  petition  without  prejudice.  A  nonsuii 
with  leave  to  move  to  set  it  aside  can  only  be  taken  in  a  case  at 
law,  so  as  to  bring  before  us  the  question  of  law  and  fact  passed 
on  by  the  court.  In  suits  in  equity,  the  court  below  must  be 
allowed  to  adjudicate  on  the  facts  and  law,  so  as  to  authorize  us 
to  pass  upon  them  on  appeal  or  writ  of  error.  And  in  such  suits 
this  court  will  examine  into  all  the  evidence,  and  decide  the  case 
according  to  the  preponderance  of  testimony  and  the  law  arising 
thereon."  ®  In  a  still  later  case  (anno  1875)  it  was  said  by  Vo- 
ries,  J.,  quoting  the  preceding  case :  "It  is  also  doubtful  whether 
a  nonsuit  with  leave  to  set  the  same  aside  can  be  taken  in  a  suit 
in  equity,  so  as  to  bring  the  case  before  this  court  so  as  to  be 
reviewed."*  Where  an  action  of  ejectment  was  blended  and 
confused  with  an  equitable  proceeding,  and  in  the  equity  branch 
of  the  case  no  issues  had  been  framed  for  subriiission  to  the  jury, 
but  the  hearing  was  nevertheless  before  a  jury,  and  upon  the 
court  instructing  the  jury  contrary  to  the  views  of  the  plaintiff 
as  to  the  law  of  the  case,  the  plaintiff  elected  to  take  a  nonsuit 
without  submission  of  the  equity  branch  of  the  case  to  the  court 
at  all,  —  it  was  held  that  the  Supreme  Court  would  not  interfere 
to  set  the  nonsuit  aside.  The  plaintiff  still  adhered  to  hia 
abandonment  of  the  ejectment  branch  of  his  suit,  treating  it  as 
mere  surplusage,  and  sought  to  have  his  standing  in  court  re- 
stored merely  as  to  the  equity  branch  of  the  case.     This  prao- 

1  Hesse  v,  Missouri  &c.  Ins.  Co.,  ^  GiU  v. Clark,  54  Mo.  415,  416. 

aupra,  ^  Conn  v.  Ferree,  60  Mo.  17. 

s  Hesse  v.  Mo.  &c.  Ins.  Co.,  8upra. 
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tice,  the  court  ruled,  was  not  allowable;  a  nonsuit  as  to  the 
equity  side  of  the  litigation  was  purely  voluntary,  and  the  case 
must  be  disposed  of  as  in  other  instances  of  voluntary  nonsuit.^ 

§  2235.  In  Proceedings  for  Partition. — In  a  proceeding 
for  a  partition  there  are  two  judgments,  the  one  interlocutory 
and  the  other  final.  The  first  is  a  judgment  quod  partUia  fiat 
inter  partes  de  tenementis^  upon  which  a  writ  or  commission  goes, 
commanding  that  partition  be  made.  Upon  the  return  of  this 
writ  or  commission  executed,  if  the  proceedings  are  approved  by 
the  court,  a  second  judgment  is  given  quod  partitiofirma  et  stOr- 
bills  in  perpetum  tenealur.  This  is  the  principal  judgment,  and 
before  it  is  given  no  writ  of  error  lies.^  The  reason  is  said  to  be 
that,  before  final  judgment,  the  plaintiff  may  become  nonsuit; 
and  it  is  accordingly  held  that,  in  a  proceeding  for  partition,  the  - 
petitioner  may  take  voluntary  nonsuit  or  dismiss  the  proceeding, 
at  any  time  before  the  cause  is  finally  submitted  to  the  court  on 
the  question  of  confirming  the  report,  though  not  afterwards, 
under .  the  Missouri  statute.  The  rule  was-  applied  in  what 
was  deemed  a  hard  case,  and  was  said  to  be  too  well  settled 
to  be  disturbed.^ 

§  2236.  In  Statutory  Actions  to  quiet  Titles.  —  So,  also,  in 
statutory  actions,  such  as  exist  in  Missouri,  Indiana  and  some  of 
the  States,  to  quiet  title,  by  compelling  the  plaintiff,  who  asserts 
an  adverse  title,  to  bring  a  suit  in  ejectment,  the!  ordinary  rule 
touching  the  plaintiff's  right  to  take  a  nonsuit  at  anytime  before 
final  submission  obtains.  And  where,  in  an  action  brought  un- 
der the  statute  to  quiet  title,  a  plaintiff  had  been  forced  by  the 
action  of  the  court  to  take  a  nonsuit,  and  then  filed  the  usual 
motion  to  have  the  same  set  aside,  and  the  court  sustained  this 
motion  and  then  entered  a  judgment  forever  disbarring  the  plaint- 
iff from  claiming  any' rights  adverse  to  the  defendant,  it  was,  of 
course,  held  that  this  was  error.* 

1  Kirby  t?.  Bnins,  45  Mo.  234.  »  Ivory  v,  Delore,  26  Mo.-  605. 

2  GudgeU  V.  Mead,  8  Mo.  53;  ^  Yankee  v.  ThompsoD,  51  Mo.  284>. 
Stephens  v,  Hume,  25  Mo.  349. 
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.  §  2237.  ll'onsuit  set  aside  if  Plaintiff  driven  to  it  by  Erro- 
neous Rnlingrs.  —  But  where  the  plaintiff  is  driven  to  a  non- 
suit by  an  adverse  ruling  of  the  court  which  strikes  at  the  merits 
of  his  case,  and  prevents  a  recovery  in  whole  or  in  part,  he  may 
move  to  have  the  same  set  aside,  and  if  this  motion  is  overruled 
he  may  take  a  bill  of  exceptions,  and  if  the  ruling  of  the  eourt 
is  erroneous  in  point  of  law,  the  nonsuit  will  be  set  aside  on  ap- 
peal or  error. ^     It  has  also  been  reasoned  that,  according  to  the 
usual  course  of  a  trial,  the  rejection  of  any  material  evidence 
offered  by  the  plaintiff  and  necessary  to  his  recovery,  puts  a 
stop  to  the  trial  at  the  point  where  the  rejection  occurs,  the 
plaintiff  taking  a  nonsuit  and  prosecuting  an  appeal  or  writ  of 
error,  if  dissatisfied  with  the  ruling  of  the  trial  court;  and  it  was 
said  in  the  Supreme  Court  of  Missouri  that  the  court  had  never 
refused  to  set  aside  a  nonsuit  in  such  a  case  where  the  evidence 
was  improperly  rejected,  either  on  the  ground  that  it  did  not 
appear  on  the  record  that  the  plaintiff  was  prepared  with  proof 
of  the  other  material  facts  of  his  case,  or  because  the  evidence 
may  have  been  rejected  on  account  of  its  being  introduced  out  of 
order  of  time,   as  prescribed  by  the  court.^    And  the   rule  in 
Missouri  may  fairly  be  said  to  be  that,  where  the  plaintiff  offers 
an  instrument  or  element  of  evidence,  which  is  necessary  to  es- 
tablish his  case  as  laid  in  his  petition  or  declaration,  and  the 
court  excludes  this  evidence,  it  is  not  necessary  for  him  to  do  the 
vain  thing  of  proceeding  further,  but  he  is  at  liberty  to  take  a 
nonsuit  and  move  to  have  the  same  set  aside,  and  if  his  motion 
is  refused,  to  take  a  bill  of  exceptions  and  prosecute  his  appeal 
or  writ  of  error;  in  which  case,  if  the  appellate  court  is  of 
opinion  that  the  instrument  or  element  of  evidence  was  improp- 
erly rejected,  they  will  reverse  the  verdict  of  nonsuit  and  remand 
the  cause  for  another  trial.^    In  another  case,  the  plaintiff  of- 
fered certain  evidence,  which  the  court  excluded  on  the  ground 
that  it  varied  from  the  declaration,  and  the  plaintiff  thereupon 
took  a  nonsuit.     After  the  entry  of  a  nonsuit  upon  the  min- 

1  Leimer  r.  Pac.  R.  R.  Co.,  2G  Mo.  '  This  was  done  in  Hart  v.  Rector, 

26.  7  Mo.  631. 

*  Dowd  V,  Winters,  20  Mo.  361. 
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utes  of  the  clerk  and  before  the  jury  had  dispersed,  the  plaintiff 
prayed  the  court  to  cancel  the  order  of  nonsuit  and  allow  the 
case  to  proceed,  so  as  to  enable  him  to  read  from  another  deposi- 
tion on  file.  .  This  motion  the  court  overruled,  and  afterwards 
overruled  a  formal  motion  to  set  aside  the  nonsuit  and  reinstate 
the  cause.  The  Supreme  Court  held  that,  under  the  circum- 
stances of  the  case,  this  was  such  an  abuse  of  the  discretion  of 
the  trial  court  as  would  warrant  them  in  reversing  the  judgment 
of  nonsuit  and  remanding  the  cause  for  another  trial. ^ 

§  2238.    Otherwise   if  Needlessly  or  Yolantarily  Taken.  — 

It  is  therefore  believed  to  be  a  general  rule  of  procedure  that  a 
nonsuit  will  not  be  set  aside  because  preceded  by  some  errone- 
ous ruling,  unless  the  ruling  was  such  as  to  preclude  the  plaintiff 
from  a  recovery.^  Upon  this'  question  it  has  been  well  said: 
**  It  is  only  where  the  ruling  of  the  court  is  such  as  strikes  at 
the  root  of  the  case,  and  precludes  the  plaintiff  from  a  recovery, 
that  we  will  undertake  to  review  the  action  of  the  court  below 
after  a  voluntary  nonsuit.  A  contrary  practice  would  encour- 
age parties  to  appeal  upon  every  trivial  dispute  to  the  court,  and 
thus  keep  the  matter  in  controversy  in  endless  litigation."'  It 
has  been  so  held,  where  the  plaintiff'  took  a  nonsuit  upon  the 
refusal  of  the  court  to  strike  out  an  insufficient  answer ^  and 
then  moved  to  have  the  nonsuit  set  aside,  and,  his  motion  being 
overruled,  prosecuted  a  writ  of  error.*  The  reason  given  for  so 
holding  was:  *'  If  it  was  allowed  to  plaintiffs  to  take  nonsuits 
on  every  motion  they  might  make  and  which  the  court  might 
overrule,  and  then  bring  the  case  here  to  test  the  correctness  of 
the  decision  upon  the  motion,  this  court  would  be  filled  with 
cases,  in  all  different  stages  of  progress,  and  every  question  of 
practice  might  be  brought  here  to  be  settled  before  the  merits 
of  ihe  case  were  reached.  Although  the  court  refused  to  give 
judgment  on  the  answer,  on  the  motion  made  by  the  plaintiff, 

1  CoUier  V,  Swinney,  13  Mo.  478.  ton  v,  Kiney,  supra;  Schulter  v.  Bock- 

*  Hageman  r.  Mpreland,  83  Mo.  86.  winkle,   19   Mo.    648;   Louisiana   &c. 
«  Xiayton  v,  Riney,  33  Mo.  87,  88.  Plank  Road  Co.  r.  Mitchell,  20  Mo. 

*  Hageman  r.  Mureland,  supra;  Lay-  432. 
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there  was  still  to  be  a  hearing  of  the  cause  ;  and  until  that  hear- 
ing, there  could  be  no  decision  by  which  the  plaintiff  was 
obliged  to  take  a  nonsuit.**  ^  It  was  so  held,  under  like  circum- 
stances, where  the  plaintiff  voluntarily  took  a  nonsuit  upon  tlie 
court's  rcyec^i^i^ an  instrument  of  evidence  .which  the  plaintiff  had 
offered,  which  in  no  way  affected  the  merits  of  the  case.^  So, 
where  the  plaintiff's  cause  of  action  was  admitted  and  the 
instructions  given  for  the  defendant,  and  one  refused  upon  the 
request  of  the  plaintiff  related  solely  to. a  matter  of  setroff 
pleaded  by  the  defendant,  and  the  plaintiff  thereupon  volun- 
tarily took  a  nonsuit,  it  was  held  that  the  court  would  not 
relieve  him.'  So,  also,  where  the  court  gave  a  declaration  of 
law  which  would  merely  have  the  effect  of  cutting  dowa  the 
amount  of  damages  claimed  by  the  plaintiff.^  In  the  last  case  it 
was  said  by  IViartin,  C. :  **  It  would  be  vain  in  the  court  to  con- 
sume its  time  in  settling  questions  relating  to  the  measure  of 
damages,  when  the  plaintiff,  by  his  voluntary  act  in  withdrawing 
his  case*,  renders  it  impossible  to  know  whether  they  would  have 
ever  come  before  the  trier  of  facts  for  consideration.  If  the 
plaintiff  maintains  his  action  by  a  verdict  or  finding  of  recovery^ 
and  fails  to  obtain  the  damages  he  is  legally  entitled  to,  it  will 
be  time  enough  then,  to  consider  instructions  which  may  possibly 
have  curtailed  the  anoount  of  his  recovery.  If  the  verdict  goes 
against  him,  it  is  evidence  that  h^  cannot  be  injured  by  an  er- 
roneous ruling  relating  merely  to  the  amount  of  damages  incident 
to  the  rights  of  recovery  in  his  cause  of  action." 


1  Gamble,  J.,  in  Schulter  v.  Bock- 
winkle,  19  Mo.  648;  Ryland,  J.,  in 
Dumey  v.  Schoeffler,  20  Mo.  828.  The 
same  ruling  has  been  made,  under  like 
circumstances,  where  the  plaintiff 
voluntarily  took  a  nonsuit  after  the 
oveiTuling  of  a  motion  to  strike  out  a 


portion  of  the  defendant's  answer. 
Dumey  v.  Schoeffler,  20  Mo.  823; 
Roger  V.  Hays,  57  Mo.  329. 

s  Gentry  Co.  v.  Black,  32  Mo.  542. 

»  Corby  t;.  Taylor,  32  Mo.  374. 

4  ChUeso.  Wallace,  83  Mo.  85,  93. 
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2255.  [Continued].    Under  the  Missouri  Statute.  ' 
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2259.  Variance  between  Allegation  and   Record  Evidence  Explainable  by 
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2260.  Variance  in  Actions  for  Slander. 

2261.  Other  Instances  of  Immaterial  Variance. 

2262.  (c.)  Where  the  Facts  are  Undisputed  or  Admitted.     ' 

2263.  (d,)  Where  the  Evidence  leaves  a  Single  Material  Fact  Unproved. 

2264.  (e.)  Where  the  Plaintiff^s  Evidence  is  Irreconcilable  with  Existing 

Physical  Facts. 
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2270.  At  what  Stage  of  the  Trial  Nonsuit  granted  or  Peremptory  Instructions 

given. . 

2271.  Defendant's  Evidence  helping  out  Plaintiff's  Case. 

2272.  When  Kaintiff  Estoppefl  on  Appeal  to  insist  that  he  was  entitled  to  go 

to  the  jury. 

2273.  Verdicts,  how  Considered  on  Appeal  or  Error. 

§  2242.  The  Legral  Sufficiency  of  the  Evidence.  —  It  is  often 
said  that  the  evidence  offered  to  a  jury  has  a  "  twofold  suffi- 
ciency—.-a  sufficiency  in  law^  and  a  sufficiency  in  fact.  Of  its 
sufficiency  in  law,  the  court,  when  applied  to  for  that  purpose, 
are  the  exclusive  judges."  ^  **  It  appertains  to  the  court,"  it  is 
said  in  another  case,  *'  to  determine  upon  the  legal  sufficiency  of 
evidence  to  prove  a  fact."^  And  the  same  court,  in  another 
case,  thus  expresses  the  doctrine:  *<It  is  the  peculiar  province 
of  the  court  to  determine  all  questions  of  law  arising  before 
them;  'and  the  undoubted  right  of  the  jury,  to  find  all  matters  of 
fact,  when  evidence,  legally  sufficient  for  that  purpose,  is  sub- 
mitted to  their  consideration.  And  this  legal  sufficiency  is  a 
question  of  law,  of  which  the  court  are  the  exclusive  judges."  * 
**  When,  assuming  that  all  the  testimony  adduced  by  the  one  or 
the  other  party  is  true,  it  does  not  support  his  issue,  it  is  the 
duty  of  the  judge  to  declare  this  clearly  and  directly."  *  **  The 
legal  sufficiency  of  proof,"  says  Ames,  C.  J.,  **  and  the  moral 
weight  of  legally  sufficient  proof  are  very  distinct  in  legal  idea. 
'  The  first  lies  within  the  province  of  the  court,  the  last  within 
the  province  of  the  jury."  * 

§  2243.  The  Legal  Sufficiency  of  the  Facts.  —  But  this  ex- 
pression is  not  to  be  commended,  because  it  is  liable  to  be  mis- 
understood.    AH  judicial  administration  exhausts   itself  in  the 

1  Cole  V,  Hebb,  7  GIU  &  J.  (Md.)  (Md.)  36.    To  the  same    doctrine  is 

20;  Belt  i\  Marriott,  9  Gill  (Md.),  331,  Belt  v.   Marriott,  9  GiU   (Md.),  331, 

334 ;  Davis  v.  Davis,  7  Harr.  &  J.  (Md.)  334. 
36.  *  Campbell,  J.,  in  Chandler  v.  Von 

•  Chase,  C.  J.,  in  Tyson  r.  Ricltard,  Boeder,  24  How.  (U.  S.)  227. 

3  Harr.  &  J.  (Md.)  109, 116.  »  Wheeler  v.  Schroeder,  4  K.  1. 383, 

*  Davis    V.  Davis,  7    Harr.   &    J.      392. 
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twofold  office  (!)  of  finding  the  ultiinate  or  co^stitutive  facta 
upon  which  the  rights  of  the  parties  depend,  and  (2)  in  applying 
the  law  to  those  facts.  In  cases  where  the  dual  tribunal  of  judge 
and  jury  exists,  the  judge  performs  the  twofold  office  of  (1) 
determining  whether  any  evidence  has  been  presented  tending  to 
establish  the  constitutive  facts  advanced  by  the  party  sustaining 
the  burden  of  proof,  and  (2)  of  applying  the  law  to  the  facts  so 
found.  Where  the  judge  ascertains  that  there  is  evidence  tend- 
ing to  show  the  constitutive  facts  advanced  by  the  party  sustain- 
ing the  burden  of  proof,  it  is  for  the  jury  to  say  whether  the  evi- 
dence \Bsufficknt  for  that  purpose.^  Thus,  where  parol  evidence 
is  invoked  to  explain  the  meaning  of  a  written  instrument,  — 
as,  for  instance,  a  wilU  —  and  the  evidence,  assunjing  that  it  is 
believed  by  the  jury  and  allowed  full  effect  in  respect  of  all  that 
it  tends  to  prove,  fails  to  alter  the  meaning  of  the  will  as  found 
in  the  language  used,  the  court  may  properly  charge  the  jury  to 
disregard  such  evidence  entirely,^  and  generally,  where  there  is 
no  conflict  in  the  evidence,  no  dispute  as  to  the  facts,  there  is 
nothing  to  submit  to  the  jury,  and  the  question  is  one  of  law, 
and  can  be  decided  only  by  the  court.  In  such  cases  it  is  proper 
for  the  court  to  direct  the  verdict,  and  a  verdict  thus  ordered 
will  be  sustained  if  the  law,  and  the  facts  disclosed  by  the  evi- 
dence, warrant  it.* 

§  2244.  Liegal  Effect  of  the  Evidence. — Another  expres- 
sion of  the  same  doctrine  is,  that  it  is  the  province  of  the  court 
to  determine  the  legal  effect  of  the  evidence.*  Thus,  where  the 
evidence  is  all  in,  and  the  judge  sees  that  it  does  not  have  the 


1  The  line  which  defines  the  rela- 
tive provinces  of  the  court  and  jury 
distinguishes  between  the  sufficiency 
of  evidence  to  prove  certain  facts,  and 
the  legal  sufficiency  of  facts  to  invoke 
a  certain  judgment.  It  is  the  province 
of  the  jury  to  decide  as  to  the  former, 
but  of  the  court,  if  invoked  for  the 
purpose,  to  decide  as  to  the  latter. 
Davis  V.  Mmer,  14  Gratt.  (Va.)  1,  22; 


reaffirmed  in  Burke  v.  Lee,  76  Va.  886, 
891. 

*  Burke  v,  Lee,76  Va.  386.  Compare 
Pasley  v,  English,  10  Gratt.  (Va.)  236. 

■  St.  Johnsbury  v,  Thompson,  9 
Atl.  Rep.  671;  «.  c.  69  Vt.  800;  Lind- 
say V,  Lindsay,  11  Vt.  621;  Wilder  t?. 
Wlieeldon,  66  Vt.  844;  Noyes  t?.  Rock- 
wood,  66  Vt.  647. 

*  Harris  v.  Woody,  9  Mo.  113. 
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effect  in  law  to.  entitle  the  plaintiff  to  recover, 'it  ia  his  duty  to 
to  instruct  the  jury  to  find  for  the  defendant.  Therefore,  in  an 
action  for  slander,  when  all  the  evidence  offered,  admitting  it  to 
be  true,  shows  simply  that  the  defendant  charged  the  plaintiff 
with  having  sworn  to  a  lie,  but  there  was  no  evidence  that  the 
charge  was  made  with  reference  to  any  judicial  proceeding,  it 
was  held  proper  for  the  court  to  instruct  the  jury  that  the  plaintiff 
could  not  recover.  Such  an  instruction  was  in  the  nature  of  a 
ruling  on  a  demurrer  to  the  evidence.^  So,  in  an  action  for  an 
illegal  arrest,  the  presumption  being  that  the  arrest  was  legal,  if 
there  is  no  evidence  which  has  the  legal  effect  of  overcoming  this 
presumption,  the  case  should  not  be  submitted  to  the  jury.^ 

§  2245.  Where  there  is  no  Evidence.  —  The  most  frequent 
expression  of  the  rule  is  that,  where  there  is  no  evidence  tending 
to  prove  the  constitutive  facts  set  up  by  the  party  who  sustains 
the  burden  of  proof,  the  court  is  bound,  on  request,  to  direct  the 
jury  to  return  a  verdict  for  the  opposite  party.'  On  the  other 
hand,  where  there  is  any  evidence  tending  to  prove  such  facts, 
the  court  cannot  so  direct  the  verdict,  but  must  submit  the  evi- 
dence to  the  jury  and  leave  it  to  them  f o  determine  whether  it  is 
sufficient  to  that  end.*  The  rule  has  been  thus  expressed :  *  *  When 
the  testimony  is  all  in  one  direction^  or  when  all  the  evidence  for 
the  plaintiff  has  been  given,  and  it  has  no  tendency  whatever  to 


^  Ibid, 

s  Stouffer  V,  Latshaw,  2  Watts 
(Pa.),  166. 

»  Tison  V.  Yawn,  16  Ga.  491;  Bo- 
land  V,  Missouri  R.  Co.,  36  Mo.  484, 
491;  Meyer. V.  Pacific  R.  R.,  40  Mo. 
161;  Clark  o.  Hannibal  &c.  R.  Co.,  86 
Mo.  202,217;  Lee  v.  David,  11  Mo.  114, 
116;  Callahan  p.  Wame,  40  Mo.  131; 
Charles  «.  Patch,  87  Mo.  460, 462 ;  Rus- 
sell V,  Barcroft,  1  Mo.  662;  Alexan- 
der V.  HarrisoTi,  38  Mo.  268;  McFar- 
land  V.  Bellows,  49  Mo.  811. 

*  Cookt?.  Hannibal  &c.  R.  Co.,  63  Mo. 
S97;  St,  Yrain  v.  Columbia  Bottom 


Levee  Co.,  66  Mo.  590;  Tutt  t;.  Cloney, 
62  Mo.116;  Halliday  v.  Jones,  69  Mo. 
482,  484;  GroU  t?.  Tower,  86  Mo.  249; 
Moody  V.  Dentsch,  85  Mo.  237;  Alex- 
ander V,  Harrison,  38  Mo.  268,  266; 
Routsong  V.  Pacific  R.  Co.,  45  Mo. 
236;  Hays  v.  Bell,  16  Mo.  496;  Emer- 
son V.  Sturgeon,  18  Mo.  170;  MacFar- 
land  V.  Bellows,  49  Mo.  311 ;  Smith  v. 
Hutchinson,  83  Mo.  683;  Bowen  v. 
Lazalere,  44  Mo.  383;  Williamson  o. 
Fischer,  50  Mo.  198;  Grady  v.  Ins.  Co., 
60  Mo.  116;  Baum  o.  Fiyrear,  85  Ma 
161. 
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prove  the  particular  issue  relied  on  to  recover,  and  there  is  no 
question  in  regard  to  the  credibility  of  the  witnesses  who  have 
given  the  evidence^  the  court  may  determine  the  whole  case  as  a 
question  of  law."  ^  **  But  when  the  facts  are  disputed,  or  the 
credibility  of  witnesses  is  drawn  in  question,  or  a  material  fact  is 
left  in  doubt,  or  there  are  inferences  to  be  drawn  from  facts 
proven,  the  case,  under  proper  instructions,  should  be  submitted 
to  the  jury."  ^  It  is  said  that  a  nonsuit  ought  not  to  be  granted, 
if  the  evidence  is  sufficient  to  authorize  the  jury  to  find  for  the 
plaintiff,  although  it  may  not  be  sufficient  to  require  them  to  do 
so.^  Again,  it  is  said  that  if  there  is  any  evidence  upon  which  a 
verdict  can  be  rendered,  it  is  error  to  award  a  nonsuit.*  With 
equal  vagueness,  it  is  said  in  another  case,  that  a  nonsuit  ought 
not  to  be  granted,  where  the  jury  may  have  found  facts  from 
the  evidence  offered  to  support  the  action.*  The  judge  merely 
decides  whether  there  is,  prima  facie ^  any  reason  for  allowing 
the  evidence  to  be  considered  by  the  jury  at  all,  and  his  decision 
on  the  point,  if  erroneous,  may  be  reviewed  on  5rror.*  The  ques- 
tion  whether  there  is  any  evidence  tending  to  prove  a  fact  in 
issue,  is  a  preliminary  question  which  the  judge  must  decide, 
either  at  the  close  of  the  plaintiff's  case  or  at  the  close  of  the 
whple  evidence,  before  submitting  the  fact  to  the  decision  of  the 
jury;  since  it  is  error  to  submit  to  the  jury  a  question  which 
there  is  no  evidence  tending  to  prove.' 

§  2246.  The  Doctrine  of  << Scintilla"  of  Evidence. — Those 
courts  which  uphold  with  jealousy  the  right  of  trial  by  jury, 
have  agreed  upon  this  doctrine :  That  where  there  is  any  evi- 
dence, however  slight,  tending  to  support  a  material  issue,  the 
case  must  go  to  the  jury,  since  they  are  the  exclusive  judges  of 

1  Boland  v.  Missouri  &c.  R.  Co.,  86  >  Phmips  v,  Brigham,  26  Ga.  617) 

Mo.  484,  491.    To  the  same  effect  is  619. 

the  language  of  Redfleld,  J.,  in  Vin-  ••  Tison  r.  Yawn,  16  Ga.  491. 

ton  ».  Schwab,  32  Vt.  612.  »  Biggers  v.  Pace,  5  Ga.  171,  176. 

*  Kelly  V.  Hannibal  &c.  R.  Co.,  70  •  Cleave  v.  Jones,  7  Exch.  421. 

Mo.  604,  608;  Eichey  v.  Bums,  88  Mo.  ^  Ryder    v.    Worabwell,    L.  R.  4 

862,  364.  Exch.  82;  8,  c.  88  L.  J.  Exch.  8. 
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the  weight  of  evidence.^  And  this  is  so,  although  the  judge  may 
be  of  opinion  that  the  weight  of  evidence  is  insufficient  to  support 
the  issue.2  In  other  words,  where  the  facts  offered  in  evidence 
by  the  plaintiff,  if  true,  make  out  a  prima  facie  case,  the  jury, 
and  not  the  judge,  ought  to  pass  upon  them,  however  meager  or 
improbable  the  evifience  may  be.^ 

0 

§  2247.  This  Doctrine  Denied  in  England. — This  doctrine 
seems  at  one  time  to  have  had  a  foothold  in  England,  but  in 
more  recent  times  it  has  been  denied  by  all  the  courts  of  that 
country.  The  doctrine  which  now  prevails  in  that  country  was 
thus  expressed  by  Mr.  Justice  Maule,  in  language  which  has  been 
very  much  quoted:  **  Perhaps  it  cannot  with  strict  propriety  be 
said,  where  the  facts  proved  ai-e  not  inconsistent  either  with  the 
affirmative  or  the  negative  of  the  allegation  sought  to  be  estab- 
lished, that  there  is*  no  evidence,  to  go  to  the  jury.  That  would 
exclude  many  cases  where  no  doubt  there  would  be  evidence, 
though  slight,  which  ought  to  be  submitted  to  the  jury.  Apply- 
ing the  maxim-  de  minimus  non  curat  lex,  when  we  say  that  there 
is  no  evidence  to  go  to  a  jury,  we  do  not  mean  that  there  is  lit- 
erally none,  but  that  there  is  none  which  ought  reasonably  to 


1  Mercler  r.  Mercler,  43  Ga.  823; 
Johnston  v,  Crawley,  22  Ga.  348; 
Stampers.  Hayes,  25  Ga.  646;  Phillips 
V.  Brigham,  26  Ga.  617;  Thornton  v, 
Gibson,  43  Ga.  396;  Denny  v,  Williams, 
6  Allen  (Mass.),  1;  Brooks  v,  Somer- 
ville,  106  Mass.  271,  275;  Hays  ».  Bell, 
16  Mo.  496;  Houghtaling  r.  Ball,  19 
Mo.  84;  Chambers  t?.  McGiveron,  33 
Mo.  202;  Deere  t?.  Plant,  42  Mo.  60; 
McKown  V.  Craig,  39  Mo.  156;  Mat- 
thews V.  St.  Louis  Grain  Elevator  Co., 
60  Mo.  149;  Chamberlin  v.  Smith,  1 
Mo.  482;  Speed  v.  Herrin,  4  Mo.  356; 
Obouchon  v.  Boon,  10  Mo.  442;  Rob- 
bins  V.  Alton  Marine  &c.  Ins.  Co.,  12 
Mo.  380;  Dooly  v,  Jinnings,  6  Mo.  61; 
Todd  V.  Boone  County,  8  Mo.  432, 437; 
Winston  V,  Wales,  13  Mo.  569:  Clark 


V.  Hannibal  &c.  R.  Co.,  36  Mo.  202; 
Lee  V.  David,  11  Mo.  114,  116;  Meyer 
V.  Pacific  Railroad,  40  Mo.  151;  Glas- 
gow 1?.  Copeland,  8  Mo.  268;  Way  v. 
lUinQis  &c.  R.  Co.,  35  Iowa,  585; 
Muldowney  v.  Illinois  &c.^R.  Co.,  32 
Iowa,  178;  Lewis  v,  Pratt,  48  Vt.  358; 
Hughes  V,  Ellison,  5  Mo.  110;  Morton 
V.  Reeds,  6  Mo.  64 ';  Emerson  v.  Stur- 
geon, 18  Mo.  170;  Rlppey  t;.  Friede,2G 
Mo.  523;  Cumberland  Coal  &c.  Co.  v. 
Scally,  27  Md.  589;  Flori  u.  St.  Louis, 
3  Mo.  App.  231.  And  whether  direct 
or  inferential,  Charles  v.  Patch,  87 
Mo.  450,  462. 

>  Bowen  v.  Lazalere,  44  Mo.  383, 388. 

>  Woods  V.  Atlantic   Mutaal  Ins. 
Co.,  50  Mo.  112. 
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satisfy  a  jury  that  the  fact  sought  to  be  proved  is  established. 
There  may  be  evidence  upon  which  a  jury  may  properly  proceed, 
although  the  contrary  is  possible;  for  instance,  when  the  question 
is  whether  a  certain  document  is  in  the  handwriting  of  A.  B., 
and  a  witness  conversant  with  the  handwriting  of  that  person 
states  that  he  believes  it  was  written  by  him,  it  is  consistent  with 
that  evidence  that  the  document  may  not  be  in  the  handwriting 
of  A.  B.,  and  yet  the  jury  would  be  well  warranted  in  coming 
to  the  conclusion  that  it  was,  even  though  there  might  be  wit- 
nesses on  the  other  side  to  pledge  their  belief  that  it  was  not. 
In  the  case  of  presumptive  evidence  of  a  given  fact,  all  possibil- 
ity of  the  contrary  is  not  necessarily  to  be  excluded:  a  very  high 
degree  of  probability  must  often  be  treated  as  an  absolute  cer- 
tainty. Even  in  criminal  cases,  it  constantly  happens  that  evi- 
dence is  acted  upon,  even  to  the  infliction  of  the  highest  penalty 
of  the  law,  which  is  not  inconsistent  with  the  innocence  of  the 
party  charged.*'  ^  The  same  doctrine  was  tersely  expressed  by 
Williams,  J.,  when  he  said :  •*  A  scintilla  of  evidence  or  a  mere 
surmise  that  there  may  have  been  negligence  on  the  part  of  the 
defendants,  clearly  would  not  justify  the  judge  in  leaving  the 
case  to  the  jury ;  there  must  be  evidence  upon  which  they  might 
reasonably  and  properly  conclude  that  there  was  negligence."  * 
In  another  case  the  question  was  said  to  be  **  whether  the  proof 
was  such  as  that  a  jury  could  reasonably  come  to  the  conclusion" 
that  the  issue  was  proved.*  **  Such  a  question,"  said  Willes,  J., 
**is  one  of  mixed  law  and  fact.  In  so  far  as  it  is  a  question  of 
fact,  it  must  be  determined  by  a  jury,  subject  no  doubt  to  the 
control  of  the  court,  who  may  set  aside  the  verdict  and  submit 
the  question  to  the  decision  of  another  jury.  But  there  is  in 
every  case  *  *  *  a  preliminary  question,  which  is  one  of 
law,  namely,  whether  there  is  any  evidence  on  which  the  jury 

>  JeweU  V,  Parr,  13  Com.  Bench,  C.  B.  (n.  s.)  146,  160;  approved  in 
909,  915,  916.  Quoted  with  approyal  Comman  v.  Eastern  Counties  R.  Co.,  4 
by  Hand,  J.,  in  Claflin  v.  Meyer,  75  Hurl.  &  N.  781,  786,  per  Bramwell,  J. : 
N.  Y.  260,  266,  and  by  Van  Vorst,  J.,  and  in  Giblin  v.  McMuUen,  L.  B.  2  P. 
ki  Madan  v.  Covert,  18  Jones  &   S.  C.  317,  335. 

(N.  Y.  Super.)  245,  250.  »  Wheelton  v.  Hardisty,  8  El.  &  Bl. 

>  Toomey  v.  London  &c.  B.  Co.,  8     231,  262. 
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could  properly  find  the  question  for  the  party  on  whom  the  onus 
of  proof  lies.  If  there  is  not,  the  judge  ought  to  withdraw  the 
question  from  the  jury  and  direct  a  nonsuit,  if  the.onus  is  on  the 
plaintiff,  or  direct  a  verdict  for  the  plaintiff  if  the  onus  is  on  the 
defendant.  It  was  formerly  considered  necessary  in  all  cases  to 
leave  the  question  to  the  jury,  if  there  was  any  evidence,  even  a 

« 

scintilla,  in  support  of  the  case;  but  it  is  now  settled  that  the 
question  for  the  judge  (subject,  of  course,  to  review),  is,  as 
stated  by  Maule,  J.,  in  Jewell  v.  Parr,^  *  not  whether  there  is 
literally  no  evidence,  but  whether  there  is  none  that  ought  rea- 
•  sonably  to  satisfy  the  jury  that  the  fact  sought  to  be  proved  is 

established.'  ''« 

• 

§  2248.  And   in   the   American  Federal   Gourtfl.  —  In  the 

Federal  courts,  "  the  judges  are  no  longer  required  to  submit  a 
case  to  the  jury,  merely  because  some  evidence  has  been  intro- 
duced by  the  party  having  the  burden  of  proof  unless  the  evi- 
dence be  of  such  a  character  that  it  would  warrant  the  jury  to 
proceed  in  finding  a  verdict  in  favor  of  the  party  introducing 
such  evidence.  Decided  cases  may  be  found,  where  it  is  held 
that,  if  there  is  a  scintilla  of  evidence  in  support  of  a  case,  the 
judge  is  bound  to  leave  it  to  the  jury ;  but  the  modern  decisions 
have  established  a  more  reasonable  rule,  to  wit:  that  before  the 
evidence  is  left  to  the  jury,  there  is,  or  may  be  in  every  case,  a 
preliminary  question  for  the  judge,  not  whether  there  is  literally 
no  evidence,  but  whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the  party  producing  it, 
upon  whom  the  burden  of  proof  is  imposed."  "     In  a  very  early 


M8C.B.  909,916. 

2  Kyder  v,  WombweU,  L.  R.  4  Exch. 
32,  38;  reaffirmed  in  the  Hoase  of 
Lords  in  Metropolitan  R.  Co.  o.  Jack- 
son, L.  R.  3  App.  Cas.  193,  207;  8.  c. 
47  L.  J.  C.  P.  303;  37  L.  T.  679;  26  W. 
R.  175;  reversing  *.  c.  in  Court  of  Ap- 
peal, 2  C.  P.  Div.  126;  46  L.  J.  C.  P. 
376;36L.T.485;26W.R.  661;  and  also 
in  Common  Pleas,  L.  R.  10  C.  P.  49;  44 
L.  J.  C.  P.  83;  31  L.  T.  476;  23  W.  R. 


78,  per  Lord  Blackburn,  and  in  Dublin 
&c.  R.  Co.  V.  S lattery,  L.  R.  3  App. 
Cas.  1166,  1171,  per  Lord  Hatherley. 
Similarly,  the  foUowing  American 
cases:  Beaulieu  v.  Portland  Co.,  48 
Me.  291 ;  Greenleaf  v.  Illinois  &c.  B. 
Co.,  29  Iowa,  14,  22;  Lehman  «. 
Brooklyn,  29  Barb.  (N.  Y.)  234. 

^  Commissioners  v.  Clark,  94  U.  S. 
278,  284,  per  Mr.  Justice  Clifford. 
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case,  substantially  the  same  rule  was  thus  enunciated  by  Mar- 
shall, C.  J. :  *^  The  general  doctrine  on  a  demurrer  to  evidence  has 
been  correctly  stated  at  the  bar.  The  party  demurring  admits 
the  truth  of  the  testimony  to  which  he  demurs,  and  also  those 
conclusions  of  fact  which  a  jury  may  fairly  draw  from  that  tes- 
timony. Forced  and  violent  inferences  he  does  not  admit ;  but  the 
testimony  is  to  be  taken  most  strongly  against  him,  and  such  con- 
clusions as  a  jury  mi^A^/u«^e/?a&Zy(2rat£',  the  court  oughtto  draw."  * 

§  2249.  And  in  the  Courts  of  many  of  the  Axaerican 
States. — The  old -rule  is  likewise  exploded  in  several  of  the 
States,  whose  courts  are  now  in  the  constant  habit  of  ordering 
nonsuits  against  the  consent  of  the  plaintiff,^  of  giving  peremp- 
tory instructions  to  the  jury  to  find  for  one  party  or  the  other ,^ 
or  of  sustaining  demurrers  to  the  evidence,  in  cases  where  there 
is  confessedly  some  evidence  supporting  a  material  issue.  This 
is  often  done  under  the  disguise  of  various  expressions  which 
seem  to  leave  the  ancient  prerogative  of  the  jury  intact.  In 
Maryland,  and  perha^Ss  other  States,  the  judge  achieves  this  re- 
sult by  determining  the  legal  sufficiency  of  the  evidence,*  and  in 
Missouri,  by  determining  its  legal  effects  The  Supreme  Court 
of  the  latter  State,  which  in  former  years  upheld  the  preroga- 
tive of  juries  to  an  absurd  extent,  has  lately  reproached,  in 
expressive  language,  the  weakness  of  the  circuit  judges  in  sub- 
mitting cases  to  juries,  in  which  a  verdict  ought  not  to  be  allowed 
to  stand,  if  rendered  for  the  plaintiff.*     In  North  Carolina  the 


1  Pawling  V.  United  States,  4 
Cranch  (U.  S.)f  219,  222. 

«  Colt  v.  Sixth  Av.  R.  Co.,  49  N.  Y. 
€71 ;  Wombougli  v.  Cooper,  4  Tliomp. 
&  C.  (N.  Y.)  686 ;  Sliirley  v.  Vail,  38 
How.  Pr.  (N.  Y.)  406;  Broolts  ».  Buf- 
falo &c.  R.  Co.,  25  Barb.  (N.  Y.)  600; 
BaUey  v.  Kimball,  26  N.  H.  851 ;  Mason 
V,  Xewis,  I  G.  Greene  (la.)i  494; 
Brown  v.  European  &c.  R.  Co.,  58  Me. 
384;  Morton  v.  Frankfort,  55  Me.  46; 
Cooper  V.  Waldron,  50  Me.  80.  See 
Brooks  V.  SomervlUe,  106  Mass.  271, 
275. 


8  Wittkowsky  v.  Waeson,  71  N.  C. 
461 ;  Fort  Scott  Coal  &  Mining  Co.  v. 
Sweeney,  15  Kan.  244;  Reed  v.  Deer- 
fleld,  8  Allen  (Mass.),  622,  524;  Todd 
V.  Old  Colony  R.  Co.,  7  Allen  (Mass.), 
207;  Denny  v.  Williams,  5  Allen 
(Mass.),  1,  5;  Gavett  v.  Manchester 
&c.  R.  Co.,  16  Gray  (Mass.),  501. 

*  Antey  §  2242. 

*  Ante,  §  2244. 

0  Morgan  v,  Dorfee,  69  Mo.  469, 
476 ;  «.  e.  9  Cent.  L.  J.  12,  opinion  by 
Sherwood,  C.  J.  In  9  Cent.  L.  J.  102, 
wiU  be  found  a  forcible  aiiicle  on  this 
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English  rule  is  conoeded,  that  there  must  be  some  evidence  from 
which  the  jury  might  reasonably  come  to  the  conclusion  that  the 
issue  was  proved.^  In  Maryland  it  was  early  ruled  that  when- 
ever the  testimony  adduced  by  either  party  **  is  so  light  and  in- 
conclusive, that  no  rational,  well-constructed  mind  can  infer  from 
it  the  fact  which  it  is  offered  to  establish,  it  is  the  duty  of  the 
court,  wlien  applied  to  for  that  purpose,  to  instruct  the  jury  that 
that  there  is  no  evidence  before  them  to  warrant  their  finding  the 
fact  thus  attempted  to  be  proved."*  In  Maine  it  was  forcibly 
said:  "  A  jury  cannot  be  permitted  to  find  there  is  evidence  of 
a  fact  when  there  is  not  any.  .  A  plaintiff  cannot  read  his  writ  to 
the  jury  and  claim  a  verdict  without  submitting  any  evidence. 
Nor  can  he  do  so  where  the  evidence  is  too  slight  or  trifling  to  be 
considered  and  acted  upon  by  a  jury.  The  evidence  must  have 
some  legal  weight.  There  is  no  practical  or  logical  difference 
between  no  evidence  and  evidence  without  legal  weight."  **  The 
old  rule  that  a  case  must  go  to  the  jury  if  there  is  a  scintilla  of 
evidence  has  been  almost  everywhere  exploded.  There  is  no  ob- 
ject in  permitting  a  jury  to  find  a  verdict  which  a  court  would 
set  aside  as  often  as  found.  The  better  and  improved  rule  is, 
not  to  see  whether  there  is  any  evidence,  a  scintilla^  or  crumb, 
dust  of  the  scales,  but  whether  there  is  any  upon  which  a  jury 
can,  in  any  justifiable  view,  find  for  the  party  producing  it,  upon 
whom  the  burden  of  proof  is  imposed."^  Accordingly,  the  pre- 
siding judge  directs  a  nonsuit  where  the  jury  would  not  be 
authorized  to  find  for  the  plaintiff  under  the  evidence  adduced.* 


subject  by  H.  C.  McDougal,  Esq.  For 
other  Missouri  cases  tending  tlie  same 
way,  see  Maher  v,  Atlantic  &c.  R.  Co., 
64  Mo.  267;  Fletcher  w.  Atlantic  &c. 
R.  Co.,  64  Mo.  484;  Railroad  Co.  v. 
Houston,  96  U.  S.  697;  «.  c.  6  Cent. 
L.  J.  132;  1  Thomp.  on  Neg.  444;  No- 
lan V.  Shickle,  3  Mo.  App.  300. 

1  Wittkowsky  v,  Wasson,  71  N.  C. 
451. 

s  Belt  V,  Marriott,  9  GiU  (iCd.),  831, 
884. 


s  Connor  t?.  Giles,  76  Me.  182,  184^ 
opinion  of  the  court  by  Peters,  C.  J. 
The  court  cite  Bouv.  Law  Diet.,  Scin- 
tilla of  Evidence;  Beauliea  v.  Port- 
land Company,  48  Me.  294 ;  Brown  v. 
European  &c.  B.  Co.,  58  Me.  384; 
Rourke  o.  BuUens,  8  Gray  (Mass.), 
549. 

<  Pray  r.  Garcelon,  17  Me.  146  j 
Head  o.  Sleeper,  20  Me.  814. 
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§  2250.  Farther  Explanations  of  the  Bale:  (a.)  Where 
the  Verdict  would  he  set  aside  if  f oand  for  the  Party  Sustain- 
ing: the  Burden  of  Proof.  —  Several  modern  courts  have  united 
upon  the  rule  that  it  is  the  duty  of  the  judge  to  sustain  a  de- 
murrer to  the  evidence,  or  grant  a  peremptory  instruction  or-  a 
nonsuit,  according  to  the  form  of  practice  prevailing  in  the  par- 
ticular jurisdiction,  where  the  state  of  the  evidence  is  such  that 
the  judge  can  clearly  see  that  it  would  be  his  duty  to  set  aside  a 
verdict  if  rendered  in  favor  of  the  party  sustaining  the  burden  of 
proof ,^  even  if  there  is  some  slight  conflict  in  the  testimony.* 
Other  courts  state  the  same  rule  less  distinctly.  In  Georgia,  a 
nonsuit  is  granted  where  there  is  no  proof  to  support  the  issue,* 
or  where  the  essential  allegations  in  the  declaration  are  not 
proved.^    In  Massachusetts,  the  practical  line  of  distinction  un- 


'  Herbert  v.  Butler,  97  U.  8.  319; 
ImproyemeDt  Co.  v.  Munson,  14  Wall. 
(U.  S.)  442;  Pleasants  t?.  Fant,  22  WaU. 
(U.  S.)  116;  Randall  v.  Baltimore  &c. 
R.  Co.,  109  U.  S.  478;  Bowditch  v, 
Boston,  101  U.  S.  16;  Griggs  v.  Hous- 
ton, 104  U.  S.  553;  Simmons  v.  Chicago 
&c.  R.  Co.,  110  111.  340;  Ryder  v. 
Wombwell,  L.  R.  4  Excii.  39 ;  Wilds  v. 
Railroad  Co.,  24  N.  Y .  433 ;  Mercliants' 
Bank  v.  State  Bank,  10  Wall.  (U.  S.) 
637;  Giblin  v,  McMuUen,  L.  R.  2 
P.  C.  835;  JeweU  v.  Parr,  13  C. 
B.  916;  Wheelton  t;.  Hardisty,  8 
£1.  &  Bl.  266;  Schuckardt  v.  Aliens, 
1  Wall.  (U.  S.)  359,  369;  Toomey 
V.  London  &c.  R.  Co.,  3  C.  B.  (n.  s.) 
146,  150;  Jackson  v.  Hardin,  83  Mo. 
175;  Royer  v,  Schultz  Belting  Co., 
29  Fed.  Rep.  281;  Powell  v,  Mis- 
souri &c.  R.  Co.,  76  Mo.  80;  Geary 
V.  Simmons,  89  Cal.  224;  Vanderford 
V,  Foster,  65  Cal.  49 ;  Jackson  v.  Har- 
din, 83  Mo.  175,  186;  Landis  v. 
Hamilton,  77  Mo.  554;  Wriglit  v. 
Maiden  &c.  R.  Co.,  4  Allen  (Mass.), 
283;  Todd  v.  Old  Colony  R.  Co.,  7 
Allen  (Mass.),  207;  Steves  v.  Oswego 
Ac  R.  Co.,  18  N.  Y.  422;  Morton  v. 


Frankfort,  66  Me.  46;  Cooper  v,  Wal- 
dron,  50  Me.  80;  Ringgold  v.  Haven,  1 
Cal'.  108;  Dalrymple  v,  Hanson,  1  Cal. 
125;  Mateer  v.  Brown,  1  Cal.  221; 
Ensminger  v,  Mclntire,  23  Cal.  593; 
Sliirley  v.  VaU,  38  How.  Pr.  (N.  Y.) 
406;  Stuart  v.  Simpson,  1  Wend. 
(N.  Y.)  376;  Sheldon  v.  Hudson  River 
R.  Co.,  29  Barb.  (N.  Y.)  226;  Brother- 
son  V.  Jones,  Hill  &  Denio,  Supp. 
(N.  Y.)  171 ;  Deyo  v.  New  York  &c. 
R.  Co.,  34  N.  Y.  9;  Scott  v.  Simp- 
son, 1  Sandf.  (N.  Y.)  601;  Steves  v, 
Oswego  &c.  R.  Co.,  18  N.  Y.  422,  425; 
Hartfleld  v.  Roper,  21  Wend.  (N.  Y.) 
615;  «.  c  2  Thomp.  on  Neg.  1121; 
Cooper  V,  Waldron,  50  Me.  80;  Brown 
V.  European  &c.  R.  Co.,  58  Me.  384. 
See,  however,  Labar  v.  Koplin,  4  N.  Y. 
646.  Or  if  the  verdict  would  be 
against  the  clear  weight  and  effect  of 
the  evidence,  Rudd  v.  Davis,  7  HiU 
(N.  Y.),  529. 

*  Coming  V,  Troy  Iron  Factory,  44 
N.  Y.  577. 

»  Tison  V.  Yawn,  15  Ga.  491. 

*  Long  V.  Lewis,  16  Ga.  154.  See 
Renwick  o.  La  Grange  Bank,  29  Ga. 
200. 
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der  this  head  is  said  to  be,  ^^  that  if  the  evidence  is  such  that  the 
court  would  set  aside  any  number  of  verdicts  rendered  upon  it, 
toHes  quotiesy  then  the  cause  should  be  taken  from  the  jury  by 
instructing  them  to  find  a  verdict  for  the  defendant.  On  the 
other  hand,  if  the  evidence  is  such  that,  though  one  or  two  ver- 
dicts rendered  upon  it  would  be  set  aside  on  motion,  yet  a  second 
or  third  verdict  would  be  suffered  to  stand,  thfe  cause  should  not 
be  taken  from  the  jury,  but  should  be  submitted  to  them  under 
instructions,**^ 

§  2251.  (6.)  Where  the  Par<y  sustaining  the  Harden  ot 
Proof  alleges  one  State  of  Facts  and  proves  ai!k  entirely  Dif- 
ferent State  of  Facts.  — Where  there  is  merely  what  is  termed  a 
vaHance  between  the  allegations  and  the  proof  of  the  party  sus- 
taining the  burden  of  proof,  the  other  party  will  not,  according 
to  modern  practice,  be  entitled  to  a  nonsuit  or  to  a  peremptory 
direction  to  the  jury,  unless  he  satisfies  the  court,  by  a  seasonable 
objection,  and,  under  some  modern  codes  of  practice  by  affida- 
vit, that  he  has  been  actually  misled  thereby,  in  which  case  the 
opposite  party  will  be  entitled  to  amende  though  upon  such  terms, 
either  in  respect  of  time  or  of  costs,  as  to  the  court  may  seem 
reasonable.*  Where  a  plaintiff  avers  a  particular  state  of  facts, 
he  is  entitled  to  a  verdict  only  in  virtue  of  giving  evidence  tend- 
ing to  prove  the  state  of  facts  so  averred.  If  his  evidence  tends 
to  prove  another  and  a  different  state  of  facts,  it  will  not  entitle 
him  to  go  to  the  jury,  although  such  state  of  facts  may  in  them- 


i  Denny  v.  WiUiams,  6  AUen 
(Mass.),  1,  5. 

2  An  objection  to  evidence  on  the 
ground  of  variance  must  be  taken 
when  the  evidence  is  offered ;  it  can- 
not be  made  for  the  first  time  on  a 
motion  for  a  new  trial  nor  in  an  appel- 
late court.  Roberts  v.  Graham,  6 
WaU.  (U  S.)  678,  681  (citing  Mosher 
V,  Lawrence,  Thomp.  Carr.  Pass.  554, 
note  7).  If  the  objection  is  not  taken 
when  the  evidence  is  offered,  the  court 
may  instruct  the  jury  upon  the  whole 


field  of  inquiry  covered  by  the  evidence. 
Boyce  v.  California  &c.  Stage  Co.^ 
25  Cal.  460.  The  cases,  no  doubt, 
bear  out  the  rule  stated  by  Cowan^ 
J.,  that  where  the  action  Is  in 
tort  or  on  the  custom  against  a  com- 
mon carrier,  instead  of  on  the  contract, 
formal  variances  will  be  disregarded 
at  nisi  prius,  and  on  the  motion  for 
new  trial  the  party  wUl  be  allowed  to 
amend.  Weed  v.  Saratoga  &c.  R.  Co., 
19  Wend.  (N.  Y.)  634. 
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selves  constitute  a  right  of  recovery.  Of  course,  he  may  amend 
at  the  trial  so  as  to  make  his  allegations  conform  to  his  evidence, 
the  defendant  being  entitled  to  a  continuance  in  case  the  amend- 
ment works  a  surprise.  But  where  he  omits  to  do  this,  the  court 
will  direct  a  nonsuit  on  the  ground  that  the  case  stated  in  his 
petition  is  left  substantively  unproved.  It  is  regarded  as  not  a 
mere  case  of  variance,  but  as  a  total  failure  of  proof.*  So,  it  is 
held  that  a  pleader  cannot  state  a  cause  of  action  in  his  petition 
and  then  ask  that,  if  he  has  mistaken  his  remedy  and  should  fail 
to  obtain  the  relief  prayed  for,  another  and  dijfferent  cause  of 
action  may  be  tried. ^  And  where  the  plaintiff  proves  a  contract 
essentially  different  from  the  one  declared  on,^  or  alleges  one 
trespass  and  proves  another,^  the  defendant  is  entitled  to  a  non- 
suit on  the  groimd  of  failure  of  proof.  Nor  is  he  precluded 
from  moving  for  a  nonsuit  for  this  reason,  because  he  permitted 
the  plaintiff 's  evidence  to  be  admitted  without  objection."  Nor 
can  he  declare  on  a  parol  contract  and  then  prove  a  contract  un- 
der seal;  ®  nor  frame  his  petition  or  declaration  in  tort  for  the 
unlawful  taking  and  conversion  of  personal  property,  and  re- 
cover upon  evidence  which  would  raise  an  implied  contract  of 
sale  and  delivery.'  On  like  grounds,  where  the  declaration  in  a 
suit  against  a  municipal  corporation  for  a  personal  injury  alleged 
misfeasance  merely,  and  the  defendant's  proof  made  out  no  more 
than  a  case  of  nonfeasance,  it  was  held  a  proper  case  for  a  non- 
suit.^    So,  where  a  count  in  the  declaration  charged  the  defend- 


1  Waldhier  v.  Hannibal  &c.  R. 
Co.,  71  Mo.  614;  Nichols  v,  Larkln, 
79  Mo.  264.  See  also  Jackson  v,  Har- 
din, 83  Mo.  175,  187;  Bafflngton  v. 
Atlantic  &c.  K.  Co.,  64  Mo.  246; 
Capital  Bank  v.  Armstrong,  62  Mo. 
59;  Chapman  v,  Callahan,  66  Mo.  299, 
312;  Carson  v,  Cnmmings,  69  Mo. 
325;  Railroad  Co.  v,  Troesch,  68  111. 
545;  Dougherty  v,  Matthews,  35  Mo. 
520;  Harris  v.  Hannibal &c.  R.  Co.,  37 
Mo.  308 ;  Jones  o.  Londerman,  39  Mo* 
288;  Merle  v.  HascaU,  10  Mo.  406; 
Bobinson  v.  Rice,  20  Mo.  230. 


*  Pensennau  v.  Fensennan,  22  Mo. 
27. 

^  Johnson  v.  Moss,  45  Cal.  515. 

*  Memphis  &c.  R.  Co.  v.  Chastine, 
54  Miss.  503. 

6  Ibid, 

*  Dougherty  o.  Matthews,  35  Mo. 
520. 

'  Singleton  v.  Pacific  Railroad,  41 
Mo.  465 ;  Carson  v.  Cummings,  69  Mo. 
325. 

^  Flanagan  v.  Wilmington,  4  Houst. 
(Del.)  548. 
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ant,  a  factor,  with  **  not  selling  for  the  best  price,"  and  the  evi- 
dence merely  showed  that  the  defendant* had  been  guilty  of  a 
delay  in  selling,  but  had  obtained  the  best  price  to  be  had  at  the 
time  of  sale,  it  was  held  that  this  was  a  failure  to  prove  the  cause 
of  action  stated.  The  delay  in  selling  should  have  been  alleged 
as  the  ground  of  recovery.*  So,  where  in  an  action  on  a  con- 
tract to  buy  a  note,  there  was  no  evidence  of  a  contract  to  6wy, 
but  evidence  of  a  contract  to  pay,  which  contract  was  void  under 
the  statute  of  frauds,  the  court  erred  in  refusing  a  nonsuit.^ 
Nor  can  a  party  be  permitted  at  the  trial  to  set  up  a  state  of  facts 
in  contradiction  of  his  own  pleading.^  In  order  to  bring  the  case 
within  the  rule  entitling  the  objecting  party  to  a  nonsuit  or  a 
peremptory  direction,  the  evidence  must  be  such  as  leaves  the 
affirmative  allegations  of  his  opponent  unproved  in  their  entire 
scope  and  meaning.^ 

§  2252.  This  Knle  not  Affected  by  a  Statute  Gnringr  Vari- 
ances. —  This  rule  is  a  fundamental  one,  and,  when  properly 
applied,  is  not  affected  by  a  statute  designed  to  enable  a  party 
to  a  cause  on  trial  to  cure  variances  between  his  allegations  and 
his  evidence  by  amending  his  pleading.  Thus,  the  Missouri 
statute  provides:  **No  variance  between  the  allegation  in  the 
pleading  and  the  proof  shall  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice  in  maintaining 
his  action  or  defense  upon  the  merits.  When  it  shall  be  alleged 
that  the  party  has  been  so  misled,  that  fact  shall  be  proved  to 
the  satisfaction  of  the  court  by  affidavit,  showing  in  what  respect 
he  has  been  nai^led,  and  thereupon  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  as  shall  be  just,*  This 
statute  has  reference  to  mere  discrepancies  between  the  issues 
raised  by  the  pleadings  and  the  evidence  offered  in  support  of 
such  issues,  and  not  to  cases  where  the  substance  of  the  issue, 

1  Merle  t?.  Hascall,  10  Mo.  406.  evidence  which  Is  not  presented  In  his 

*  Hoeffiinger  V.  Stafford,  38  Wis.  891.  answer.    Currier  v.  Lowe,  sriprar 

»  Bruce  v,  Sims,  34  Mo.  246;  Cur-  *  Ahrens  v.  State  Bank,  8  S.  C.  401, 

Tier  V,  Lowe,  32   Mo.  203.     Neither  411. 

can  a  defendant  set  up  by  a  defense  ^  Rev.  Stat.  Mo.  1879,  sec.  3566. 
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so  to  speak,  has  no  support  in  the  testimony  adduced.^  An 
affidavit  setting  forth  in  what  respect  the  party  hits  been  misled 
is  the  only  test,  under  this  statute,  of  the  materiality  of  the  dis- 
crepancy between  the  allegations  and  the  proof  .^  The  principle 
embodied  in  the  statute  is  that  what  is  termed  a  variance  be- 
tween the  allegations  and  the  evidence  is  presumptively  not  ma- 
terial or  prejudicial  to  the  opposite  party,  and  is  therefore  to  be 
disregarded  by  the  court,  unless  the  opposite  party  proves  by 
affidavit  that  he  has  been  misled  by  the  variance,  in  which  case 
the  other  party  is  to  be  allowed  to  amend  upon  terms.* 


1  Waldhier  v,  Hannibal  &c.  B.  Co., 
71  Mo.  614,  617. 

»  Turner  v,  ChiUicothe  &c.  R.  Co.,  61 
Mo.  601,  609;  Fischer  v.  Max,  49  Mo. 
404;  Myer  f.  Chambers,  68  Mo.  626; 
Clements  v.  Maloney,  66  Mo.  863; 
Wells  V,  Sharp,  67  Mo.  66 ;  Ely  v.  Por- 
ter, 68  Mo.  168. 

*  By  the  terms  of  another  statute  in 
the  practice  act  of  the  same  State, 
**  Where  the  allegation  of  the  cause  of 
action  or  defense  to  which  the  proof 
is  directed  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  sliaU 
not  be  deemed  a  case  of  variance,  but 
a  failure  of  proof."  Mo.  Rev.  Stat. 
1879,  §  3702.  These  statutes  are 
plain  enough,  and  when  properly  ap- 
plied result  in  the  doing  of  obvious 
justice.  They  are  a  part  of  the  re- 
formed statutory  system  of  civil  pro- 
cedure in  Missouri,  one  of  the  primary 
objects  of  which  is  that  pleadings 
shall  be  so  framed  as  fairly  to  notify 
the  opposite  party  of  the  pleader^ s 
substantial  ground  of  action  or  de- 
fense, to  the  end  that  he  may  know 
the  case  or  the  defense  which  he 
is  called  upon  to  meet.  But  it  is  con- 
fidently submitted  that,  in  the  applica- 
tion of  these  statutes,  the  Supreme 
Court  of  Missouri  has  been  in  the 
habit  of  refining  too  much  for  the  pur- 


poses of  practical  justice,  so  much  so, 
indeed,  as  to  create  the  impression 
that  its  efforts  have  been  to  educate 
lawyers  as  pleaders,  instead  of  settling 
controverted  questions  of  right  be- 
tween man  and  man.    Thus,  in  a  case- 
decided  in  1863,  the  petition  stated  in 
substance  that  the  defendant  was  in- 
debted to  plaintiff  for  staU  No.  20  in 
the  North  Market,  which  had  been  pur- 
chased by  plaintiff  from  a  third  party 
for  defendant  at  his  special  instance 
and  request.    The  plaintiff^s  evidence 
tended  to  show  that  the  plaintiff  had 
bought  the  stall  for  himself  and  had 
aftervrards  sold  it  to  the  defendant. 
It  was  held  that  this  was  an  entire 
failure  of  proof  within  the  meaning  of 
the  statute  last   cited  (Beck  v.  Fer- 
rara,  19  Mo.  30) ;  and  this  decision  was 
cited  with  approval  by  the  same  court 
as  late  as  the  year  1880.     Waldhier  v, 
Hannibal  &c.  R.  Co.,  71  Mo.  614,  618. 
But  it  seems  quite  obvious  that  this 
was  a  mere  case  of  variance.    The  es- 
sential fact  stated  was  that  the  defend- 
ant was  indebted  to  the  plaintiff  for 
StaU  No.  20  in  the  North  Market,  and 
the    plaintiff^s    evidence    tended    to 
prove  that  fact.    The  variance  related 
merely  to  the  inquiry  how  the  indebt- 
edness came  to  arise,  and  it  ought  to 
have  been  treated  as  a  case  within  the 
St  itute  which  cures  immaterial  vari- 
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§  2253.  Instances  OF  Material  Variances. — Under  a  declaration 
that  the  defendant  ^'  negligently  drovcy  conducted  and  managed  his 
coach/'  it  was  held  that  there  could  be  no  recoveiy,  if  the  negligence 
proved  consisted  in  sending  out  an  insufficient  coach,^  So,  where  the 
allegation  was  that  the  injury  was  produced  by  defective  ties,  a  defective 
wheel  and  the  unskillf ulness  of  the  company's  servant,  it  was  held  error 
to  permit  the  plaintiff  to  introduce  evidence  tending  to  show  that  the 
accident  was  caused  by  the  high  rate  of  speed  of  the  defendant's  train.* 
Where  the  calrier/aiZs  to  transport  the  passenger  according  to  the  oon« 
tract,  passage  money  may  be  recovered  under  account  for  money  had 
and  received,  but  not  under  a  count  for  money  loaned  and  advanced,  or 
for  money  paid,  laid  out  and  expended.^  Under  a  count  setting  out  a 
contract  to  transport  the  plaintiff  in  a  particular  vessel^  it  was  held  that 
the  plaintiff  could  not  recover  damages  for  failing  to  transport  him  in 
any  vessel^  —  the  particular  vessel  having  been  wrecked.     He  could 


ances,  which  statute  is  stated  in  the 
above  text.  So,  in  an  action  against 
a  railroad  company  for  damages  for 
negligence,  the  allegation  in  the 
plaintiffs  petition  was  that  he  had  re- 
ceived the  injuries  complained  of 
through  the  negligence  of  the  defend- 
ant, In  having  and  using  defective 
machinery  and  in  running  and  man- 
aging its  railroad  and  cars,  and  the 
evidence  was  that  the  injury  was 
caused  by  a  broken  frog.  The  court 
strained  the  rule  of  the  statute  so  far 
as  to  hold  that  this  was  not  a  case  of 
variance  merely,  but  a  case  of  an  en- 
tire failure  to  prove  the  allegations  of 
the  petition.  The  court  could  not  un- 
derstand that  a  broken  frog  could 
come  within  the  meaning  of  the  term 
defective  machinery,  nor  could  the 
court  see  the  propriety  of  a  rule  which 
would  require  the  defendant  to  object 
to  the  evidence  in  limin**^  and  which 
would  apprise  the  plaintiff  of  the  va- 
riance, if  any,  and  give  him  an  oppor- 
tunity to  amend  his  pleading  at  the 
trial  BO  as  to  conform  to  his  proof. 
Waldhier  v,  Hannibal  &c  R.  Co.,  71 
Mo.  514.     Upou  any  fair  and  just  view 


of  the  statute,  the  plaintiff^s  allega- 
tions in  this  case  were  not  left  un- 
proved, "  in  their  entire  scope  and 
meaning."  The  essential  averment  of 
the  petition  was  an  injury  happening 
to  the  plaintiff  through  the  negligence 
of  the  defendant  in  and  about  its  raU- 
road.  The  matters  of  which  the 
negligence  consisted,  whether  of  mis- 
management in,  the  operation  of  its 
train,  or  want  of  care  in  the  construc- 
tion or  reparation  of  its  machinery  or 
of  its  road-bed,  were,  within  any  fair 
and  just  view  of  the  statute,  "par- 
ticulars only,''  and  a  variance  between 
the  allegations  and  tlie  proof  in  these 
particulars  ought  only  to  have  been 
held  such  a  variance  as  may  be  cured 
by  amendment  under  the  provisions 
of  the  statute  quoted  in  the  preceding 
section. 

*  Mayor  V.  Humphries,  1  Carr.  &  P., 
251. 

*  Toledo  &c.  R.  Co.  t?.  Beggs,  85  111. 
80.  Compare  Union  Pacific  R.  Co.  v. 
Hand,  7  Kan.  380. 

>  Briggs  V,  Yanderbilt,  16  Barb. 
(N.  Y.)  222. 
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only  recover  the  passage  money  which  he  paid,  with  interest.^  Where 
the  plaintiff,  suing  for  rent,  counted  upon  a  written  leaae^  and  offered 
in  evidence  the  making  of  the  lease  by  parol  and  a  written  agreement  to 
pay  a  stated  rent  thereunder,  it  was  held  that  the  evidence  was  not  ad- 
missible.^ A  petition  alleged  that  the  plaintiff  and  defendant  ^ '  jointly 
leased"  certain  premises  of  one  A.,  and  that  the  defendant  collected 
the  rents  and  failed  to  account  to  the  plaintiff  for  his  share,  one-half  of 
such  rents.  Upon  the  trial,  the  plaintiff  offered  in  evidence  a  lease  of 
the  premises  from  a  third  person  to  A.  and  an  assignment  by  A.  to  the 
plaintiff  and  the  defendant.  It  was  held  that  this  was  a  variance,  and 
that  the  court  might  properly  refuse  to  receive  the  assignment  in  evi- 
dence, unless  the  plaintiff  would  amend  his  petition  so  as  to  make  it 
correspond  with  the  proof.  ^  In  a  proceeding  by  scire  facias  to  revive  a 
judgment,  the  scire  facias  described  the  judgment  as  follows:  ^^As^ 
well  the  sum  of  $1200  a  certain  debt,  as  the  sum  of  $248  for  his  dam- 
ages, which  he  had  sustained,  as  well  by  reason  of  the  detention  of  that 
debt  as  for  his  costs,"  etc.  The  record,  when  offered  in  evidence, 
showed  a  recovery  of  $1200  debt  and  $248  damages  and  costs.  It 
was  held  that  the  variance  was  fatal  under  a  plea  of  nul  tiel  record.^ 
A  substantial  variance  between  the  names  of  the  parties  as  recited  in  the 
vyrit  and  declaration  and  as  recited  in  the  verdict  and  judgment^  will  re* 
quire  a  reversal  of  the  judgment  and  the  award  of  a  new  trial.  It  was 
so  held  where  the  writ,  declaration  and  plea  described  one  of  the  de-- 
fendants  as  David  Sharpcj  and  the  verdict  and  judgment  described  him 
as  Daniel  Sharpe,^ 

§  2254.  Instances  of  Immaterial  Variances.  —  Under  a  declaration 
which  states  that  the  defendant  contracted  to  carry  the  plaintiff  from 
London  to  Blackheath,  evidence  was  given  that  the  coach  ran  from 
Charing  Cross  to  Blackheath,  that  it  was  inscribed,  *'  London  to  Black- 
heath,"  and  that  the  plaintiff  got  on  at  the  Elephant  and  Castle,  that 
being  within  what  is  commonly  called  London.  This  was  held  no  va- 
riance.^ So,  a  declaration  that  the  plaintiff  delivered  a  trunk  to  the 
defendant,  to  be  put  into  a  coach  at  Chester  in  the  County  of  Chester^ 

1  Ibid.  See  also  Bibbins  v.  Noxon,  4  Wend. 

*  Browning   v.  Walbrun,    46    Mo.  (N.  Y.)  207. 

477.   '  *  Sweazy  v.  Nettles,  2  Mo.  6. 

<  Deickman  v,  McCormick,  24  Mo.  ^  Ditcham  v.  Chivis,  4  Bing.  706^ 

596.  9.  c.  1  Moore  &  P.  785. 

4  Blakey  v-  Saunders,  9   Mo.  742. 
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was  held  supported  by  evidence  that  it  was  delivered  in  the  city  of 
Chester,  which  is  a  county  of  itself,  separate  from  the  county  of  Chester 
at  large,  there  being  no  evidence  of  the  existence  of  any  other  place  called 
Chester.^  And  where  the  complaint  charged  tlie  defendants  as  common 
carriers  generally,  without  defining  their  route,  evidence  that  they  con- 
fined themselves  to  New  York  and  Brooklyn  was  held  to  create  no 
variance.*  Where  two  persons,  A.  and  B.,  jointly  undei'took  the  manage- 
ment of  a  stage  wagon,  each  with  his  own  horses,  for  a  specified  dis- 
tance, and  were  jointly  interested  in  the  profits,  and  an  action  was 
brought  by  a  passenger  against  A.  only,  for  an  injury  which  he  had 
sustained  while  being  transported  by  servants  of  A.  and  B.,  an  averment 
that  the  negligence  was  that  of  a  driver  of  A.  was  sustained  by  proof 
that  the  driver  was  actually  employed  by  B.  in  conducting  the  wagon 
for  his  own  stages.^  In  such  an  action,  evidence  to  the  effect  that  the 
wheel  of  a  stage  coach  ran  off,  in  consequence  of  the  nut  which  secured 
it  being  unfit  for  that  purpose,  was  held  admissible  under  an  allegation 
that  the  coach  was  so  carelessly  provided,  fitted  out,  etc.,  that  it  broke 
down.^  An  allegation  that  the  passage  money  was  paid  by  the  plaintiff 
was  held  sustained  by  proof  that  it  was  paid  by  the  charterers  of  the 
ship,  to  whom  the  plaintiff  was  clerk,  and  for  whom  he  acted  as  super- 
cargo on  the  voyage.^  So,  an'  allegation  of  the  delivery  of  baggage  to  a 
carrier  by  the  plaintiffs  is  supported  by  evidence  of  its  delivery  by  an 
agent  of  the  plaintiff.^ 

§  2255.  Variances  Under  the  Missouri  Statute. — The  Missouri 
statute  provides  that  '^  When  the  variance  between  the  allegation  in  the 
pleading  and  the  proof  is  not  material,  the  court  may  direct  the  facts  to 
be  found  according  to  the  evidence,  or  may  order  an  immediate  amend- 
ment without  costs."  ^  Where  such  a  statute  exists,  it  will  become  an 
important  subject  of  inquiry,  which  must  frequently  be  settled  during 
the  conduct  of  a  trial,  what  variances  between  the  pleadings  and  evi- 
dence are  to  be  deemed  material.  In  the  first  place,  it  should  be  stated 
that  mere  verbal  differences  of  expression  which  convey  the  same  mean- 
ing, are  of  course  immaterial  variances.  It  was  so  held  wh^re  the  plead- 
ings recited  the  name  of  the  plaintiff  as  the  *'  International  Insurance 

1  Woodward  v.  Booth,   7  Bam.  &  *  Ware  v.  Gay,  11  Pick.  106. 
Cres.  301.  *  Young  v,  Fewson,  8  Carr.  &  P.  65. 

2  Richards    v,   Westcott,  2    Bosw.  •  Richards  v,    Westcott,  2    Bosw. 
(N.  y.)  689.  (N.  Y.)  689. 

s  Waland  v.  Elkins,  1  Stark.  272.  ^  Mo.  Rev.  Stat.  1879,  §  3566. 
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Company  of  New  York,"  and  an  instrument  offered  to  prove  the  plaint- 
iff's incorporation  gave  its  name  as  the  '^  International  Insurance  Com- 
pany of  the  City  and  State  of  New  York."  ^  It  ought  also  to  be  stated 
that  the  fact  that  the  evidence  recites  the  mode  in  which  an  act  alleged 
in  the  pleading  was  done,  does  not  constitute  a  variance.  If  the  con- 
stitutive fact  was  the  doing  of  the  particular  act,  the  mode  in  which  it 
was  donew9amere\j  &n  evidential  matter^  which,  upon  well  settled  prin- 
ciples, ought  not  to  be  pleaded,  but  is  to  be  supplied  by  the  evidence. 
So,  where  the  plaintiff  declared  on  a  judgment  of  the  '*  County  Court'* 
of  Louisa  County,  Ya.,  and  the  plaintiff,  to  support  this  allegation, 
offered  in  evidence  the  record  of  the  judgment  rendered  by  the  Court  of 
'^Quarterly  Session"  of  such  county,  but  the  record  in  another  case 
contained  the  recital,  ^^  at  rules  held  in  the  clerk's  office  of  the  County 
Court  at  Louisa  County,"  etc.,  following  with  a  recital  of  the  judg- 
ment, —  it  was  held  that  there  was  no  variance,  since  the  record  indi- 
cated that  the  Court  of  Quarterly  Session  was  the  County  Court."  ^  So, 
where  a  petition  described  certain  writings  as  promissory  notes,  and  it 
appeared  in  proof  that  they  were  negotiable  notes,  there  was  no  vari- 
ance, since  negotiable  notes  are  promissory  notes.^  When,  therefore, 
the  petition  charged  generally  that  the  defendant  executed  a  deed,  and 
the  evidence  showed  that  he  executed  it  through  an  attorney  in  fact  who 
held  his  power  of  attorney,  this  it  was  held,  was  no  variance.*  So,  in 
declaring  upon  a  promissory  note,  it  is  sufficient  to  state  that  the  de- 
fendant made  the  note,  and  it  is  not  necessary  to  state  how  or  by  what 
agent  he  made  it;  since  that  would  be  an  evidentiary  matter;  and  such 
a  declaration  or  petition  would  be  sustained  by  evidence  that  the  signa- 
ture was  that  of  the  defendant  or  of  his  duly  authorized  agent.^  It 
should  further  be  stated  that  the  fact  that  the  evidence  tends  to  prove 
mare  than  the  fact  alleged  in  the  pleading,  does  not  make  a  case  of  va- 
riance, where  the  additional  matter  is  irrelevant  sund  hence  surplusage. 
Thus,  where  the  petition  stated  a  judgment  and  execution  under 
which  a  sale  was  made,  as  being  a  judgment  and  execution  against  B., 
and  the  sheriff's  deed  described  them  as  a  judgment  and  execution 
against  B.  and  two  others,  —  it  was  held  that  this  was  not  such  a  vari- 
ance as  to  prevent  the  deed  being  read  in  evidence.^  So,  where  the 
petition  undertook  to  recite  a  sealed  obligation  according  to  its  substance 

1  International  Ins.  Co.  v.  Daven-  *  Murphy  v.  Price,  48  Mo.  247,  250. 

port,  57  Mo.  289.  *  Slevin  v,  Reppy,  46  Mo.  606. 

«  Chandler  t;.  Garr,  8  Mo.  428.  •  Erfort  v,  Consalus,  47  Mo.  209. 
>  Beech  v.   Curie,  15  Mo.  105,  115. 
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and  effect,  but  did  not  recite  ttiat  it  contained  the  woi'ds  '^  wUhorU  de- 
JalcatUm  or  discount^**  and  the  instrament,  when  offered  in  evidence,  was 
found  to  contain  these  words,  it  was  held  that  the  variance  was  imma- 
terial.^ Where  the  action  alleged  a  sale  and  delivery  of  four  carts  to  a 
partnership  firm,  of  which  the  defendant  was  a  member,  and  the  evi- 
dence tended  to  show  that  the  firm  had  received  the  carts  upon  a 
promise,  on  a  certain  day,  to  deliver  to  the  plaintiffs  four  other  carts 
of  equal  goodness  and  make  and  of  equal  value,  which  promise  they 
had  not  kept, —  it  was  held  that  this  was  a  variance,  within  the  mean- 
ing of  the  statute ;  and  as  the  defendant  had  acknowledged  his  indebt- 
■edness  to  the  plaintiffs,  the  variance  was  to  be  deemed  immaterial  in 
the  absence  of  any  aflldavit  showing  that  he  had  been  misled  by  it.^ 

§  2256.  Variances  in  the  Spelling  of  Names  which  are  Idex 
SoNANS.  —  Again,  a  variance  between  the  pleading  and  the  evidence  in 
respect  of  the  spelling  of  a  name  will  be  deemed  immaterial,  if  the  names 
are  idem  aonansJ^  There  is  a  great  deal'  of  decided  law  upon  the  ques- 
tion which  names  are  idem  sonajis^  and  the  courts  have  gone  to  great 
lengths  in  holding  that  different  spellings  represent  names  similar  in 
sound,  in  order  to  save  substantial  rights.  Thus,  in  an  action  on  a 
foreign  judgment,  the  petition  described  the  one  of  the  plaintiffs  as  J. 
McJunkin,  while  the  transcript  of  the  judgment  gave  his  name  as  J.  M. 
Junkin.  It  was  held  that  this  was  no  variance.^  So,  Dierges  has  been 
held  idemsonans  with  Dierkes,  it  being  a  German  name.^  So,  where  the 
petition,  in  a  suit  on  a  foreign  judgment,  recited  that  the  judgment  had 
been  recovered  by  Jas.  J.  Randolph  and  Carman  Randolph,  and  the  trans- 
cript of  the  foreign  judgment  recited  the  names  of  the  plaintiffs  as  James 
F.  Randolph  and  Carman  F.  Randolph,  it  was  held  that  the  variance  was 
immaterial.®  In  a  suit  upon  a  promissory  note,  where  the  petition  alleged 
a  promise  to  pay  **  David  A.  Ely,"  but  the  evidence  showed  that  the  note 
was  payable  to  ^*  D.  A.  Ely,"  it  was  held  that  this  variance  was  presump- 
tively immaterial,  and  the  defendant  having  failed  to  prove  that  it  was 
material  and  that  he  was  misled  by  it  by  affidavit  as  was  required  by 
the  statute,  could  not  be  heard  afterwards  to  complain.^ 

§  2257.  Variances  in  Respect  op  Matters  op  Inducement  not  the 
Foundation  op  the  AotioNc  —  Moreover,  a  variation  between  the  alle- 

*  Powers  V,  Browder,  13  Mo.  166.  *  Grorman  v.  Dierkes,  87  Mo.  676.. 
s  Wells  V.  Sharp,  67  Mo.  66.  «  Randolph  v,  Keller,  21  Mo.  667. 
>  See  ante,  §  1626.  '  Ely  o.  Porter,  68  Mo.  168. 

*  Campbell  r.  Wolf,  88  Mo.  459. 
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Rations  and  the  evidence  in  respect  of  mere  matter  of  inducement,  or 
a  description  of  instruments  and  records  which  are  not  the  foundation 
of  the  action,  will  be  held  immaterial.^  Treating  of  this  point  of  prac- 
tice, Chief  Justice  Marshall  said:  '^Examining  the  subject  with  a  view 
to  the  great  principles  of  justice,  and  to  those  rules  which  are  calculated 
for  the  preservation  of  right  and  for  the  prevention  of  injury,  no  reason 
is  perceived  for  requiring  the  proof  of  a  perfectly  immaterial  averment, 
unless  that  averment  be  descriptive  of  a  written  instrument  which,  by 
being  untruly  described,  may  by  possibility  mislead  the  opposite  party. 
Where  then,  the  averment  in  the  declaration  is  of  a  fact  de  hors  the 
written  contract,  which  fact  is  in  itself  immaterial,  it  is  the  opinion  of 
the  court  that  the  party  making  the  averment  is  not  bound  to  prove 
it."  ^  So,  in  an  action  for  verbal  slander,  the  petition  charged  that  the 
defendant  had  said  that  the  plaintiff  had  forged  the  words,  ^^  that  the 
work  shall  be  done  in  a  workmanlike  manner,"  in  a  certain  contract  be- 
tween the  defendant  and  the  directors  of  School  District  No.  7.  The 
instrument,  when  offered  in  evidence,  appeared  to  be  a  contract  executed 
on  the  part  of  the  school  directors  of  School  District  No.  8,  and  was  only 
signed  by  the  plaintiff  as  a  director  of  such  district.  The  court  over- 
ruled objections  to  this  evidence  and  it  was  held  that  this  was  not  error. 
It  was  regarded  merely  as  a  case  of  technical  variance  between  the  al- 
legations and  the  proof  in  respect  of  an  instrument  which  was  only 
referred  to  in  the  petition  of  a  preliminary  inducement  to  explain  the 
nature  of  the  slanderous  charge  made  by  the  defendant  against  the 
plaintiff.  It  was  hence  not  necessary  to  set  it  out  in  the  petition  with 
any  great  particularity,  but  was  sufficient  to  refer  to  it  in  a  general  way, 
so  as  to  notify  the  defendant  of  the  particular  charge  intended  to  be 
proved.  The  defendant  not  having  proved  by  affidavit,  as  required  by 
the  statute,  that  he  had  been  misled  by  the  variance,  it  was  too  late  to 
complain  of  it  on  appeal.^ 

S  2258.  Variances  in  Respect  of  Dates.  —  The  rule  then  may  be 
said  to  be  that  variances  between  the  pleadings  and  evidence,  in  respect 
of  the  dates  of  judgments  is  to  be  regarded  as  immaterial  in  the  absence 
of  a  state  of  the  pleadings  making  the  date  a  matter  of  essence  or  sub- 

1  Ward  V,  Steamboat,  7  Mo.  682;  *  Wilson   v,    Codman,    8     Cranch 

CunnlDghamo.  Kimball,  7  Mass.  65;  (U.  S.)?  193. 

Wilson  V.  Codman,  3  Cranch  (U.  S.),  «  Clements  v.  Maloney,  56  Mo.  852, 

198;     denying    Brlstow   v,    Wright,  60. 
Doug.  (Mich.)  666. 
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stance.*^  The  old  rule  was  said  to  be,  that  when  a  particular  fact  is  to 
be  tried,  a  variance  from  the  date  will  not  be  material,  although  it  is 
proved  by  the  record,  or  other  written  instrument,  provided  the  same  is 
not  alleged  as  descriptive  of  the  record,  by  means  of  a  protU  patet  per 
recordam  or  otherwise ;  and  therefore  where,  in  an  action  for  malicious 
prosecution,  the  plaintiff  alleged  that  he  was  acquitted  on  a  particular 
date,  it  was  held  that  the  precise  day  was  not  material,  the  substance 
of  the  allegation  being  that  the  plaintiff  was  acquitted  before  the 
commencement  of  the  present  action.^  80,  in  an  action  on  a  sheriff's 
bond,  the  judgment,  in  respect  of  which  the  alleged  misprision  arose, 
was  recited  in  the  petition  as  having  been  rendered  on  the  14th  day  of 
April,  1839,  whereas  the  record  produced  in  evidence  showed  that  it 
was  rendered  on  the  15th  day  of  April,  1840.  But  this  variance  was 
held  immaterial,  since  the  action  was  not  upon  the  judgment  but  upon 
the  sheriff's  bond.^  So,  where  the  allegation  stated  that  the  contract 
sued  on  was  made  about  the  first  of  September j  and  the  plaintiff's 
evidence  tended  to  show  that  it  was  made  about  the  first  of  October, 
the  answer  having  denied  that  it  was  made  at  any  time,  it  was 
held  that  the  evidence  was  admissible ;  that  it  had  no  tendency  to 
mislead  the  defendants  to  their  prejudice,  and  that  if  thej^  were  mis- 
led they  should  have  followed  the  statute  and  obtained  an  order 
compelling  the  amendment  of  the  petition  upon  terms.  If  they  were 
surprised,  an  amendment  might  have  entitled  them  to  a  continuance,  at 
the  costs  of  the  plaintiff.^ 

§  2259.  Variance  betwiben  Alleoation  and  Record  Evidence  Ex- 
plainable BY  Parol.  —  Moreover,  where  the  fact  is  correctly  alleged 
in  |;he  petition  or  declaration,  and  is  to  be  supported  by  evidence 
of  a  judicial  record,  the  fact  that  the  record  is  imperfect  and  that 
it  does  not  precisely  correspond  to  the  plaintiff's  allegation,  will 
not  defeat  his  right  of  recovery,  but  he  may  help  out  the  defi- 
ciency of  the  record  by  parol  evidence.  Thus,  where  Joseph  J.  Stone 
brought  an  action  for  a  malicious  prosecution,  and  in  support  of  his 
declaration  offered  in  evidence  the  transcript  of  a  justice  of  the 
peace,  which  showed  that  the  defendant  had  instituted  a  criminal  pros- 
ecution against Stone,  it  was  held  that  the  plaintiff  was  entitled 

to  show  that  he  was  the  person  described  therein,  and  that  the  tran- 

^  Martin  v.  Miller,  3  Mo.  135;  State  <  State  v.  Martin,  S  Mo.  102. 

V.  Martin,  8  Mo.  102.  <  Fischer  v.  Max,  49  Mo.  404. 

>  Purcell  V,  MacNamara,  9  East,  157. 
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script,  together  with  his  explanation,  ought  to  have  gone  to  the  jury.^ 
So,  where,  in  an  action  for  slander,  there  was  a  variance  between  the 
all^ation  of  a  Jadicial  proceeding  and  the  record  of  the  proceeding 
produced  in  evidence,  in  that  the  record  showed  that  S.  &  W.  were 
plaintiffs,  whereas  the  declaration  recited  that  S.  was  plaintiff,  it  was  held 
that  the  variance  was  not  material,  and  that  parol  evidence  was  admissible 
to  identify  the  record  with  the  proceeding  referred  to  in  the  declaration.^ 

§  2260.  Variances  in  Actions  for  Slander. — The  question  fre- 
quently arises  as  to  what  discrepancies  between  the  allegations  and  the 
evidence,  in  actions  for  slander,  will  be  regarded  as  variances  merely, 
or  as  a  failure  of  proof.  In  an  early  casein  Missouri*  it  was  said  by 
Scott,  J. :  '^  The  rule  is  stated  in  the  books,  that  the  slander  proved 
must  substantially  correspond  with  that  charged  in  the  declaration. 
By  this,  it  is  not  to  be  understood,  that  if  certain  words  are  employed 
to  convey  a  slanderous  imputation,  those  words  will  support  a  declar- 
ation containing  the  same  imputation  in  different  words.  The  mean- 
ing of  the  rule  seems  to  be  that  if  the  words  charged  to  have  been 
spoken  are  proved,  but  with  the  omission  or  addition  of  others  not  at  all 
varying  or  affecting  their  sense,  the  variance  will  not  be  regarded. 
Although  the  words  proved  are  equivalent  to  the  words  charged  In 
the  declaration,  yet,  not  being  the  same  in  substance,  an  action  can- 
not be  maintained ;  and  although  the  same  idea  is  conveyed  in  the 
words  charged  and  those  proved,  yet  if  they  are  not  substantially  the 
same  words,  though  they  contain  the  same  charge,  but  in  different 
phraseology,  the  plaintiff  is  not  entitled  to  recover."  ^  The  principle 
upon  which  all  the  cases  seem  to  unite  is,  that  the  words  which  are 
alleged  to  have  been  uttered  by  the  defendant  must  be  proved  as  laid, 
and  that,  although  it  may  not  be  necessary  to  prove  all  of  them  as  laid, 
yet  so  much  of  them  must  he  proved  as  is  sufficient  to  sustain  the  cause 
of  action^  ^  and  that  it  is  not  enough  to  prove  words  of  equivalent 
meaning.^    The  rule  has  been  carried  to  the  extent  of  holding  that,  in 

1  Stone  v.  Powell,  6  Mo.  435.  *  Ibid,;  Fox  v.  Vanderbeck,  6  Cow. 

«  Hibler  r.  Servoss,  6    Mo.  24.  (N.  Y.)    616;    Olmsted  ».   Miller,   I 

3  Berry  v.  Dryden,  7  Mo.  824,  Wend.  (N.  Y.)  606;  Creelman  «. 
quoted  with  approval  in  Birch  v.  Marks,  7  Blacki.  (Ind.)  281 ;  Iseley  v. 
Benton,  26  Mo.  163,  161.  Lovejoy,  8  Blackf.    (Ind.)  462;  Will- 

4  Maitland  v.  Goldney,  2  East,  488;  iams  v,  Bryant,  4  Ala.  44;  Easeley 
Creelman   v.  Marks,  7  Blackf.  (Ind.)  v.  Moss,  9  Ala.  267. 

281;   Iseley    v.    Lovejoy,    8    Blackf. 
(Ind.)  462. 
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order  to  sustain  the  action,  it  is  necessary  to  prove  so  many  of  the 
**  identical  words  charged  as  are  necessary  to  constitute  of  themselves 
the  slanderous  accusation ;"  ^  and  it  has  been  held  that  a  declaration  in 
an  action  for  slander  is  not  supported  by  evidence  tending  to  show  the 
utterance  of  words  of  precisely  the  same  meaning  as  those  charged.^ 
Thus,  where  the  declaration  charged  that  the  defendant  had  said  of  the 
plaintiff's  wife  that  she  was  a  '^  whore"  and  the  evidence  tended  to 
show  that  he  had  said  that  she  was  a  ^^  strumpet,"  this  was  not  a  mere 
vai'iance,  but  a  failure  of  proof.  ^ 

§  2261.  Other  Instancbs  of  I&ctfATERiAL  Variance.  —  It  is  not  a 
material  variance  for  the  pleader  in  setting  out  a  written  instrument  to 
correct  erroneous  spelling  of  words  therein.^  The  rule  is  said  to  be  that 
where  a  fact  is  simply  alleged  without  vouching  any  instrument,  and 
the  instrument  is  used  as  mere  evidence^  a  variance  will  not  be  material 
if  the  substance  is  proved.^  It  is  scarcely  necessary  to  say  that  variance 
between  the  allegations  and  the  evidence  in  respect  of  matters  wliich  are 
not  necessary  to  he  pleaded  aJt  all^  will  be  regarded  as  immaterial. 
Another  way  of  stating  the  same  rule  is  that,  where  such  a  discrepancy 
arises,  the  immaterial  matter  in  the  pleading  will  be  rejected  as  surplus' 
age.  Thus,  in  an  action  upon  a  judgment,  the  declaration  recited  the 
name  of  the  judge  by  whom  judgment  had  been  rendered,  but  the  record 
of  the  judgment,  when  offered  in  evidence,  failed  to  show  by  what  judge 
it  had  been  rendered.  It  was  held  that  this  was  an  immaterial  variance.^ 
Where  a  second  trial  takes  place  upon  the  same  evidence  which  was  ad- 
duced on  the  first  trials  the  objection  that  there  is  a  variance  between 
the  petition  or  declaration  and  the  evidence  is  res^arded  as  immaterial, 
since  from  the  nature  of  the  case  it  could  produce  no  surprise.'' 

§  2262.  (c.)   Where   the    Facts   are    Undispated   or  Ad- 
mitted. —  It  follows  from  the  foregoing  statements,  that*  where 


1  Iseley  v.  Love  joy,  9upra, 

*  Easeley  v.  Moss,  9  Ala.  267. 

«  Williams  v,  Bryant,  4  Ala.  44. 
4  Dent  V.  Miles,  4  Mo.  419. 

*  Bell  V.  Scott,  8  Mo.  212;  8  Stark. 
Ev.  1()03,  old  edition. 

«  Hutchinson  t?.  Patrick,  3  Mo.  66. 

'  Carroll  v,  Paul,  16  Mo.  226,  239. 
Variance  as  to  tlie  mode  in  which  the 
negligence  of  the  defendant  operated  to 


produce  the  result;  Reeves  r.  Larkln, 
19  Mo. 192.  In  actions  commenced  be- 
fore justices  of  the  peace:  Metz  v. 
Eddy,  21  Mo.  18.  Variance  between 
writ  and  declaration  or  petition  no 
ground  of  dismissal:  Jones  v.  Cox,  7 
Mo.  173;  Freeman  v.  Camden,  7  Mo. 
298;  Hite  r.  Hunton,  20  Mo.  285. 
>  AntCy  §  2242. 
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the  facts  are  undisputed  or  admitted ,  the  only  questions  for  de- 
cision are  questions  of  law.  In  such  a  case,  it  only  remains  for 
the  judge  to  apply  the  law  to  the  facts  and  to  decide  whether 
they  constitute  a  cause  of  action  or  defense.^  But  where  the 
facts  are  dieputed^  and  the  evidence  in  respect  to  them  is  con- 
flicting,  such  is  not  the  case.  Here  it  is  not  for  the  court  to  find 
the  facts,  and  from  them  to  say  whether  the  law  is  for  the  one 
party  or  the  other.* 

§  2263.  (c2.)  Wbere  the  Evidence  leaves  a  single  Ma- 
terial Fact  unproved. — The  failure  to  prove  a  single  material 
fact  which  is  necessary  to  the  plaintiff's  right  to  recover,  will, 
of  course,  prevent  the  case  from  going  to  the  jury.  Thus, 
where  the  plaintiff  sought  to  recover  damages  for  the  death  of 
her  husband,  alleged  to  have  been  produced  by  a  fall  caused  by 
the  negligence  of  the  defendant,  his  employer,  in  furnishing  a 
defective  platform,  and  the  evidence  failed  to  show  that  the 
plaintiff  fell  at  all,  a  demurrer  thereto  was  properly  .sustained.® 

§  2264.  {e.)  Where  the  PlaintifTs  Evidence  is  Irreconcila- 
ble with  Existing  Physical  Facts.  — It  is  conceived  that,  in  an 
action  for  damages  for  negligence,  if  the  evidence  of  the  plaint- 
iff is  irreconcilable  with  physical  facts,  the  existence  of  which  is 
conclusively  proved  or  admitted,  the  court  will  instruct  the  jury 
that  the  plaintiff  cannot  recover.  But  the  court  will  be  very 
cautious  in  holding  that  the  testimony  of  witnesses,  as  to  facts 
to  which  they  distinctly  testify,  is  irreconcilable  with  physical 
facts.* 

§  2265.  {f.)  In  Actions  upon  Biils  of  Exchange  where 
nothing  is  required  but  a  Computation,  etc.  — When  there  is 
nothing  for  the  jury  to  determine,  except  the  amount  of  th^ 

1  Hall  «.    Durham    (Ind.),    10  N.  *  Chicago  &c.  R.  Co.  v,  Lewis,  109 

East.   Kep.  581.    See  also  Adams   v.  111.  121. 

Kennedy,  90  Ind.  318;  Carver t7.  Carver,  *  GroU  t?.  Tower,  86  Mo.  249. 

97  Ind.  497;  Wabash  Ry.  Co.  t?.  Will-  ♦  See  for  illustration,  Coudy  r.  St. 

lamson,  104  Ind.  154;  8  N.  East.  Rep.  Louis  &c.  R.  Co.,  85  Mo.  79, 84;  afflrm- 

814.  ing  s,  c.  18  Mo.  App.  587. 
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principal  and  interest  due  on  a  note,  it  is  competent  for  the  court 
to  instruct  them  as  to  the  character  of  their  verdict.^  Where 
the  question  in  controversy  depends  wholly  on  documentary  evi« 
dence,  such  as  the  terms  of  A  bill  of  exchange  and  the  sufficiency 
of  its  protest,  and  there  are  no  controverted  facts,,  it  is  no  inva* 
sion  of  the  province  of  the  jury,  for  the  court  to  instruct  them 
to  find  for  one  or  the  other  of  the  parties.* 

§  2266,  (^.)  In  Equitable  Actions  in  Pennsylvania.  —  In  Penn- 
sylvania, an  action  of  ejectment  brought  to  enforce  specific  execution  of 
a  contract  to  convey  land,  is  governed  by  the  same  rules  as  a  bill  in 
equity  for  that  purpose.  If,  in  such  an  action,  in  the  opinion  of  the 
judge,  the  facts  would  move  a  chancellor  to  decree  a  specific  ezecotion 
of  the  contract,  the  judge  should  give  a  binding  instruction  to  that  ef- 
fect to  the  jury.  The  province  of  the  jury  in  such  cases  is  not  to  ad- 
minister equities,  but  to  find  facts,  and,  in  a  proper  case,  the  judge  may 
properly  tell  them  that  the  plaintiff  has  no  equity.^ 

§  2267.'  Office  of  an  In'straction  in  the  Nature  of  a  Rnling- 
sustainiugr  a  Demurrer  to  the  Evidence. — The  demurrer  to 
evidence,  used  in  the  ancient  common-law  practice,  seems  to  have 
passed,  for  the  most  part,  out  of  use  in  American  jurisdictions. 
In  the  place  of  it,  the  defendant  moves  for  a  nonsuit,  or  requests 
the  court  to  give  a  peremptory  instruction  to  the  jury  to  return  a 
verdict  for  the  defendant.  In  either  case,  the  effect  is  substan- 
tially the  same  as  a  demurrer  to  the  evidence  under  the  ancient 
practice.  An  order  of  nonsuit,  or  a  peremptory  instruction  given 
in  compliance  with  such  a  motion  does  not  undertake  to  decide 
any  question  of  fact,  but  simply  pronounces  the  law  arising  upon 
the  evidence,  admitting  the  same  to  be  true.^  In  this  way  the 
court  pronounces  upon  the  legal  effect  of  the  facts  which  the  evi- 
dence may,  in  the  opinion  of  the  jury,  prove.  If  there  is  no  evi- 
dence  tending  to  support  the  allegations  of  the  plaintiff's 
declaration,  petition  or  complaint,  it  is,  under  all  theories  of 


*  Potter  17.  Wooster,  10  la.  334. 
'  Thorp  V.  Craig,  10  la.  461.    Com- 
pare Uulf  V.  Cole,  45  Ind.  300. 


<  Piersol  v.  Neill,  63  Pa.  St.  420. 
*  Harris  v.  Woody,  9  Mo.  113,  116, 
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procedure,  the  duty  of  the  court  to  instruct  the  jury  that  he  can- 
not recover.^  Like  the  ancient  demurrer  to  evidence^  a  motion 
for  a  judgment  of  nonsuit^  or  for  a  peremptory  instruction  to  re- 
turn a  verdict  for  the  de;fendant,  admits  everything  which  the  evf- 
dence  fairly  tends  to  prove ^  but  challenges  its  sufficiency  in  law.^ 
Everything  will  be  taken  against  the  party  demurring,  which  the 
evidence  tends  to  prove,  including  every  fair  inference  of  fact 
deducible  therefrom.*  The  court  is  required  to  make  every  in- 
ference of  fact  in  favor  of  the  party  offering  the  evidence  which 
a  jury  might,  with  any  degree  of  propriety,  have  inferred  in  his 
favor;  and  if,  when  received  in  this  light,  it  is  insufficient  to 
support  a  verdict  in  his  favor,  the  demurrer  should  be  sus- 
tained." ^  The  reason  is  that  the  judge  is  not  permitted  to  de- 
termine controverted  facts^  or  to  say  what  inferences  of  fact 
shall  be  drawn  from  the  facts  which  the  evidence  proves  or  tends 
to  prove.  The  sole  object  of  such  a  demurrer  or  motion  is  so  to 
present  the  case  to  the  judge  that  he  shall  determine  what  infer- 
ences of  law  are  to  be  drawn  from  the  facts  which  the  evidence 
tends  to  prove.  It  is,  therefore,  analogous  to  a  demurrer  to  a 
pleading  which  admit?  all  the  facts  to  be  true  which  are  yet 
pleaded ;  or  to  a  special  verdict,  where,  the  jury  having  found  the 
facts,  the  judge  announces  what  conclusions  of  law  shall  be  drawn 
therefrom.  This  being  so,  it  is  never  safe,  where  the  ancient 
common-law  rule  of  procedure  prevails,  to  demur  to  the  evidence, 
if  there  is  any  evidence  tending  to  prove  negligence  on  the  part 


1  Lee  V.  David,  11  Mo.  114;  Clark 
«.  Hannibal  &c.  R.  Co.,  36  Mo.  202, 
213;  Harris  r.  Woody,  9  Mo.  113. 

s  Chicago  &c.  B.  Co.  v.  Lewis,  109 
HI.  121;  Stone  V.  Chicago  &c.  R.  Co., 
47  Iowa,  82;  «.  c.  10  Ch.  Leg.  N.  78;  6 
Reporter,  489 ;  McClenaghan  v.  Brock, 
5  Rich.  L.  (S.  C.)  17;  Wolf  v.  Washer, 
32  Kan.  533;  Beqnillard  v.  Bartlett,  19 
Kan.  382;  Brown  v.  Atchison  &c.  R. 
Co.,  31  Kan.  1;  Doane  v.  Lockwood, 
115  ni.  490;  Bartelott  v.  International 
Bank,  119111.259,  271. 
»  Nordyke  &c.  Co.  r. Van  Sant,  99  Ind. 


188;  Finnell  v.  Stringer,  59  Ind.  655; 
Atherton  v.  Sugar  Creek  &c.  Co.,  67 
Ind.  334;  Willcuts  v.  Northwestern 
Mnt.  Life  Ins.  Co.,  81  Ind.  300;  Ruff 
V.  Ruff,  85  Ind.  431 ;  Kincaid  t7.  Nicely, 
90  Ind.  403;  BetheU  v.  Bethell,  92  Ind. 
318. 

^  Bueschingt?.  St.  L.  Gas  Light  Co., 
73  Mo.  219,  231.  See  also  Wilson  v. 
Board  of  Education,  63  Mo.  137;  Smith 
V.  Hannibal  &c.  R.  Co.,  37  Mo.  287; 
Smith  V.  Hutchinson,  83  Mo.  683,  690; 
Woods  V.  Atlantic  &c.  B.  Co.,  50  Mo. 
112. 
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of  the  defendant;  for  then  the  judge  will  accept  the  evidence  as 
true,  and  determine  therefrom  as  a  conclusion  of  law,  that  there 
was  negligence ;  ^  although  he  cannot,  on  overruling  a  demurrer 
to  the  evidence,  enter  a  judgment,  but  must  direct  an  inquiry  of 
damages.^ 

>  §  2268.  When  such  a  Motion  shoald  not  be  granted.  — It 

is  scarcely  necessary  to  recall  the  principle  that  a  nonsuit  can- 
not be  granted,  or  a  peremptory  instruction  for  the  defendant 
given,  where  there  is  evidence  tending  to  show  a  right  of  recov- 
ery in  the  plaintiff,  although  the  court  may  believe  that  the  weight 
of  evidence  is  with  the  defendant;  ^  or,  to  state  it  more  loosely, 
though  in  language  which  is  found  in  judicial  opinions,  where, 
from  the  evidence,  the  jury  may  properly  find  a  verdict  for  the 
plaintiff.^  So,  where  certain  facts  are  established  by  the  plaint- 
iff from  which  othe^*  facts  tending  to  support  his  case  may  be 
inferred^  the  court  should  not  direct  a  verdict  for  the  defend- 
ant.^ So,  in  an  action  on  a  due  bill,  if  the  instrument  is  intro- 
duced in  evidence,  a  verdict  for  the  defendant  ought  not  to  be 
directed,  although  the  only  witness  who  has  testified  to  the 
defendant's  signature  is  not  familiar  with  his  handwHting,^ 

§  2269.  Whether  a  Nonsuit  may  be  ordered  or  a  Perempt- 
ory Instruction  sriven  upon  New  Matter  elicited  upon  Cross- 
examination  of  Plaintiff 's  Witnesses.  —  It  is  apprehended  that 
this  question  will  be  resolved  either  way,  according  to  the  view 


^  As  to  the  practice  under  a  de- 
murrer to  the  evidence,  see  Wright  v. 
Pindar,  Style,  84;  Copeland  v.  New 
England  Ins.  Co.,  22  Pick.  CMass.) 
188;  Young «.  Black,  7  Cranch  (U.  S.), 
568;  Fowle  v.  Alexandria,  11  Wheat. 
(U.  S.)  822;  Mobile  Ac.  R.  Co.  v.  Mc- 
Arthur,  43  Miss.  180;  Pent  v.  Toledo 
&c.  R.  Co.,  1  Thomp.  on  Neg.,  p.  186; 
8.  C.  59  111.  849. 

*  Mobile  &c.  R.  Co.  v.  McArthur,  48 
Miss  180. 

'  Chicago  &c.  R.  Co.  v,  Lewis,  109 


m.  121;  Jones  o.  Pashby  (Mich.),  9^ 
N.  W.  Rep.  874. 

*  Stanford  v.  Davis.  54  Ind.  45; 
Nordyke  &c.  Co.  v.  Van  Sant,  99  Ind. 
188. 

«  Re  Ripp  (Mich.),  29  N.  W.  Rep. 
517. 

•  Buler  0.  Granger  (Mich.),  29  N.  W. 
Rep.  718;  ».  c.  56  Mich.  209;  58  Mich. 
274.  Compare  Fourth  Nat.  Bank  «. 
Olney  (Mich.),  29  N.  W.  Rep.  513; 
Egbert  v.  Peters  (Minn.),  29  N.  W, 
Rep.  184^  8.  e.  35  Minn.  312. 
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which  is  taken  in  the  particular  jurisdiction  of  the  right  of  a 
party  to  cross-examine  his  opponent's  witnesses  upon  new  mat- 
ter not  touched  upon  in  their  direct  examination.  This  subject 
is  elsewhere  considered.*  Where  the  so-called  English  rule 
obtains,  which  permits  the  defendant  to  cross-examine  the 
plaintiff 's  witnesses,  not  only  as  to  the  matter  embraced  in  their 
direct  examination,  but  as  to  any  new  matter  relevant  to  the 
issues,  without  making  them  his  own,  there  is  possibly  room  for 
the  conplusion  that  if,  from  the  new  matter  thus  elicited,  it  un- 
avoidably appears  that  the  plaintiff  cannot  recover,  the  judge 
may  so  direct  the  jury.  This  has  been  held  in  Missouri,  as 
already  seen,  in  respect  of  contributory  negligence,  —  the 
Supreme  Court  of  that  State,  in  one  or  two  recent  cases,  going 
so  far  as  to  hold  that,  where,  in  an  action  grounded  upon  negli- 
gence, an  unavoidable  inference  of  contributory  negligence 
arises  out  of  the  testimony  of  the  plaintiff,  or  out  of  the  testi- 
mony of  the  plaintiff 's  witnesses,  either  upon  their  direct  or 
their  cross-examination,  —  the  court  must  instruct  the  jury,  if  so 
requested,  that  he  cannot  recover.*  But  where  the  so-called 
American  rule  '  obtains,  which  strictly  confines  the  cross-examin- 
ation to  the  matter  drawn  out  in  the  direct-examination,  the 
contrary  conclusion  would  seem  to  follow.  Accordingly,  in  a 
late  case  in  Pennsylvania,  the  rule  of  that  State  is  thus  formu- 
lated: **  Where  the  defendant  is  improperly  allowed  to  cross- 
examine  the  plaintiff 's  witness  and  educe  matter  of  defense,  the 
jury  should  consider  the  testimony  so  drawn  out  as  if  the  wit- 
ness had  been  called  and  examined  in  chief  on  the  part  of  the 
defendant.  Under  such  circumstances,  it  is  error  for  the  court 
to  order  a  nonsuit  on  the  ground  that  the  plaintiff 's  own  wit- 
nesses had  testified  to  matters  constituting  a  good  derense."  ^ 

§  2270.  At  what  Stage  of   the   Trial  Xonsoit   granted  or 
Peremptory  Instraotion  given.  —  After  the  plaintiff  has  closed 

1  Ante,  $  430,  et  seq,  Co.,  104  Fa.  St.  207,  213;  Jackson  v. 

*  Ante,  §  1680.  Litch,  62  Fa.  St.  451 ;   Hopkinson  v. 

3  Ante,  §  432.  Leeds,  78  Pa.  St.  896;  Fulton  v,  Cen- 

<  Hughes    V,  Westmoreland  Coal     tral  Bank,  92  Pa.  St.  112. 
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his  evidence,  the  defendant  may,  as  a  matter  of  right,  demand 
the  opinion  of  the  court  on  the  plaintiff's  case,  and  the  court 
cannot  refuse  a  peremptory  instruction,  requested  by  the  de- 
fendant, merely  on  the  ground  that  the  defendant  intends  to 
give  further  evidence .  The  plaintiff  cannot  insist  upon  having 
the  opportunity  of  cross-examining  the  defendant's  witnesses,  in 
order  to  present  evidence  in  chief  to  help  out  his  own  case.* 
Nor  is  it  error  for  the  trial  court  to  give  such  a  direction  before 
the  defendant  formally  announces  that  he  has  closed  his  defense. 
After  the  plaintiff  has  closed  his  case  the  defendant  is  at  liberty 
to  take  his  own  course.  He  has  a  right  to  ask  instructions 
without  saying  that  he  has  closed.  If  his  instructions  are  re- 
fused, this  may  render  it  necessary  for  him  to  introduce  evidence 
on  his  part.  To  allow  him  to  a-k  for  a  peremptory  instruction 
in  the  nature  of  a  demurrer  to  the  plaintiff  's  evidence,  without 
closing  his  own  case,  contributes  to  the  dispatch  of  business  and 
tends  to  shorten  trials,  which  might  otherwise  be  unnecessarily 
prolonged.  This  is  a  matter  of  practice  so  entirely  within  the 
discretion  of  a  trial  court,  that  an  appellate  court  will  not  inter- 
fere with  it.*  Nor  does  a  statute,  which  provides  that  **  when 
the  evidence  is  concluded,  and  before  the  case  is  argued,  or  sub- 
mitted to  the  jury,  either  party  may  move  the  court  to  give 
instructions  on  any  point  of  law  arising  in  the  cause,"' change 
this  rule.  The  object  of  such  a  statute  is  to  authorize  the  giving 
of  written  instructions,  and  to  require  a  court  to  give  them  at 
the  instance  of  either  party,  at  the  conclusion  of  the  evidence, 
or  before  submitting  the  cause  to  the  jury,  rather  than  to  fix  the 
exact  order  of  practice ;  and  when  the  plaintiff  has  concluded  his 
evidence,  it  may  well  be  said  that  the  evidence  is  concluded  for 
all  the  purposes  of  instructions  such  as  these.*  On  the  other 
hand,  the  defendant  does  not  waive  his  right  to  such  an  instruc- 
tion at  the  close  of  the  whole  case,  by  not  asking  for  it  at  the 
close  of  the  plaintiff's  evidence.  A  nonsuit  may  sometimes  be 
ordered  at  the  close  of  the  defendant's  evidence,  although  at  the 

^  Rucker  v.  Eddlngs,?  Mo.  115.  ^  Clark  v.  Hannibal  &c.  R.  Co.,  86 

a  Harris  v.  Woody,  9  iMo.  116.  Mo.  202,  216. 

«  Rev.  Stat.  Mo.  1856,  p.  12G8. 
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close  of  the  plaintiff 's  there  was  a  prima  facie  case.^  In  a  late 
case  in  Illinois,  it  was  said  by  Mr.  Justice  Scholfield,  in  giving 
the  opinion  of  the  court:  **  It  would  certainly  be  proper,  and, 
where  the  motion  can  rightly  be  sustained,  most  convenient,  to 
present  the  motion  at  the  conclusion  of  the  plaintiff's  evidence, 
so  as  to  at  once  terminate  the  trial ;  but  we  know  of  no  reason 
or  authority  why  it  may  not  be  made  after  evidence  is  heard  on 
behalf  of  the  defendant.  At  most,  so  far  as  is  now  perceived, 
delaying  the  motion  until  after  the  introduction  of  defendant's 
evidence  could  only  affect  the  question  of  costs  incident  to  the 
examination  of  the  defendant's  witnesses,  —  and  this,  obviously, 
would  appeal  only  to  the  discretion  of  the  court,  on  a  motion  to 
re-tax  costs,  as  in  case  of  the  examination  of  unnecessary  wit- 
nesses." ^ 

§  2271.  Defendant's  Evidence  helping  out  Plaintiff's 
Case.  —  Whether  or  not  the  trial  court  errs  in  refusing  to  grant 
a  nonsuit  or  to  give  a  peremptory  instruction  for  the  defendant, 
according  to  the  practice  in  the  particular  jurisdiction,  at  the 
close  of  the  plaintiff  's  case,  is  not  to  be  determined  by  the  state 
of  the  evidence  as  it  then  stood,  but  by  the  state  of  the  evidence 
as  it  stood  at  the  end  of  the  trial ;  the  rule,  in  such  cases,  being 
that  a  judgment  will  not  be  reversed  for  this  cause,  if  either 
party  afterwards  supplied  the  evidence  necessary  to  make  out 
the  plaintiff's  case.' 

§  2272.  When  Plaintiff  estopped  on  Appeal  to  insist  that  he 
was  entitled  to  go  to  the  Jury.  —  In  New  York  the  rule  is  that 


*  Unger  v.  Forty-second  Street  R. 
Co.,  51  N.  Y.  497;  s.  c.  1  Thomp.  Neg. 
(Ist  ed.),  392.  See  also  Cooper  v. 
Waldron,  50  Me.  80,  82.  In  the  fol- 
lowing cases  the  practice  seems  to 
have  been  to  entertain  the  motion  after 
hearing  the  evidence  of  the  defendant : 
Beed  V.  Inhabitants,  8  Allen  (Mass.)> 
524;  Improvement  Co.  v.  Munson,  14 
WaU.  (U.  S.)  442;  Randall  v.  Balti- 
more   &c.    R.    Co,    103    U.  S.    478; 


Herbert  v.  Butler,  97  Id.  319.  And 
that  practice  is  recommended  in  City 
of  Mattoon  v.  Fallin,  113  111.  249. 

'  Bartelott  v.  International  Bank, 
119  III.  259,  269. 

'  Schenectady  &c.  R.  Co.  r.  Thatch- 
er, 11  N.  Y.  102;  Kent  r.  Harcourt,  83 
Barb.  (N.  Y.)  491;  Colvin  r.  Burnet,  2 
Hill  (N.  Y.),  620;  Hearsey  v.  Pruyn,  7 
Johns.  (N.  Y.)  179;  Dean  r.  Corbett,  61 
N.  Y.  Super.  (19  J.  &.  S.)  103. 
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where  parties  have,  by  motion  for  a  nonsuit  or  by  resting  their 
defense  upon  certain  propositions  of  law,  waived  their  right  to 
go  to  the  jury,  and  have  not  requested  to  go  to  the  jury  after 
the  motion  for  a  nonsuit  is  denied  or  the  law  held  adversely  to 
them,  they  are  estopped  from  making  the  point  in  an  appellate 
court  that  there  were  questions  to  be  passed  upon  by  the  jury.^ 
Where  a  verdict  was  directed  in  favor  of  the  defendant,  it  was 
held  that  where  there  was  a  general  exception,  in  the  absence  of 
anything  from  which  it  might  be  implied  that  the  right  to  go  to 
the  jury  had  been  waived,  a  special  request  was  not  required.' 

§  2273.  Verdicts  how  Considered  on  Appeal  or  Error.  — 

A  slight  digression  will  here  be  made  merely  to  speak  of  a  sub- 
ject which  is  not  within  the  plan  of  this  work.  Courts  of  error 
or  appeal  are  more  reluctant  to  disturb  the  verdicts  of  juries  than 
trial  courts  are,  —  and  this  for  the  obvious  reason  that  the  judges 
of  the  appellate  courts  do  not  see  and  hear  the  witnesses  and  ob- 
serve the  manner  of  their  giving  their  testimony,  which  the  trial 
judge  does.  It  is  believed  that  the  following  four  propositions 
may  be  safely  stated:  1.  That  courts  of  error  or  appeal  will  set 
aside  a  verdict  in  every  case  where  the  record  discloses  that  there 
was  no  9ubstarUial  evidence  to  support  it.'  2.  That  they  will  not 
in  general  set  aside  a  verdict  where  the  evidence  is  conflicting.^ 
3.  That  they  will  not  in  general  set  aside  a  verdict  because  the 
jury  have  disregarded  testimony  of  apparently  credible  wit- 
nesses.*   4.  By  analogy  to  a  rule  which  obtains  in  respect  of  the 


1  Ormes  v.  Dauchy,  82  N.  Y.  448, 
448;  Trustees  v.  Kirk,  68  N.  Y.  459, 
464;  Wlnchell  v.  Hicks,  18  N.  Y.  558; 
O'NeUl  V.  James,  48  N.  Y.  84. 

*  Trustees  v.  Kirk,  supra.  S^e  also 
Muller  V.  McKesson,  78  K.  Y.  198; 
TraiQ  V.  Holland  Purchase  Ins.  Co.,  62 
N.  Y.  698. 

*  Hacker  v.  Brown,  81  Mo.  68; 
Foster  v,  Foster,  77  Mo.  227;  School- 
ing 0.  St.  Louis  &c.  R.  Co.,  75  Mo. 
518. 

<  People  0.  Moore,  52  Mich.  568; 


Willis  V.  Whltsltt  (Tex.),  4  S.  W.Rep. 
258,  256;  Fleckenstein  o.  Drydock  &c. 
Co.  (N.  Y.),  11  N.  East.  Rep.  960. 

A  McAfee  v.  Ryan,  11  Mo.  864,  866; 
Steamboat  v.  Matthews,  28  Mo.  248 ; 
Rosecrans  v.  Wabash  &c.  R.  Co.,  83 
Mo.  678,  682.  In  one  of  the  appellate 
courts  of  Missouri  the  following  rule 
was  laid  down :  **  Where  the  testi- 
mony offered  in  support  of  the  alle- 
gations of  the  party  who  sustains  the 
burden  of  proof  is,  if  believed,  suffi- 
cient to  make  out  his  case,  and  is 
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award  of  damages  made  made  by  juries,^  an  appellate  court  will 
set  aside  the  yerdiet  where  the  evidence  against  it  preponderates 
to  such  an  extent  as  to  create  an  unavoidable  conclusion  that  the 
verdict  was  the  result  of  passion  or  prejudice.^ 


clear,  consistent  with  itself ,  deliyered 
by  an  unimpeached  witness,  and  no 
circumstance  is  developed  to  cast  sus- 
picion upon  It,  and  no  substantial 
countervailing  evidence  is  offered  by 
the  other  party,  —  if  the  jury  never- 
theless disregard  it  and  return  a  ver- 
dict against  it,  it  will  be  the  duty  of 
the  trial  court,  on  a  motion  for  a  new 
trial,  and  of  an  appellate  court  on  ap- 
peal or  error,  to  set  it  aside  as  being 
the  result  of  a  manifest  mistake." 
Lionberger  v,  Pohlman,  16  Mo.  App. 
392,  S98;  Boatmen^s  Savings  Bank  v. 
Overall,  16  Mo.  App.  610,  614;  Bor- 
graef  e  v.  Supreme  Lodge,  22  Mo.  App. 
127,  148.  The  Supreme  Court  of  Mis- 
souri laid  down  a  rule  quite  parallel 
to  this  in  a  civil  case  which  involved 
the  right  of  the  defendant  to  commit 
an  assault  upon  the  plaintiff  in  the 
necessary  defense  of  his  property.  The 
court,  referring  to  an  English  nisi  prius 
case  on  the  question  of  the  right  of 
defense  of  property  (Hinchcliff^s  case, 
1  Lewin  C.  C.  161 ;  f.  c.  Cases  Self  De- 
fense, 126)  said:  ''That  case  is  also 
authority  for  the  exercise  of  the  power 
by  a  trial  court,  seldom  brought  into 
requisition,  however,  owing  to  a  pitia- 
ble and  painful  weakness  in  the  dor- 
sal region,  of  directing  a  verdict  for 
either  party  where  the  facts  are  undis- 
puted and  the  witnesses  unimpeached, 
or  where  the  yerdicty  if  returned  for 


the  opposite  party,  would  be  set  aside 
as  against  the  law  and  evidence.  This 
doctrine  is  well  established."  Mor- 
gan 9.  Durfee,  69  Mo.  469,  476 ;  citing 
Proffat  Jur.  Tr.,  §§  861,  862,  864. 

1  Ante,  §  2067. 

2  Rosecrans  v,  Wabash  &c.  R.  Co., 
88  Mo.  678,  680.  Decisions  on  this 
subject  can  be  accumulated  almost 
without  limit,  and  no  uniform  rules 
could  possibly  be  stated,  unless  the 
decisions  in  each  State  were  separately 
arrayed.  Someot  the  rules,  so  called, 
are  no  rules  at  all,  but  remit  the  whole 
subject  to  the  discretion  of  the  appel- 
late court.  Thus,  in  New  York  the 
Court  of  Appeals  follows  the  conclu- 
sions of  fact  of  the  trial  court,  unless 
for  some  obvious  and  si^fflcient  reason. 
Field  V.  Field,  77  N.  Y.  294 ;  Johnson 
V.  Myers  (N.  Y.),  9  N.  East.  Rep. 
66.  Again,  in  Nebraska  where  the  evi- 
dence is  conflicting  and  nearly  equally 
balancedf  a  verdict  will  not  be  set  aside 
on  appeal  as  being  against  the  weight 
of  evidence.  DriscoU  v,  Troughton 
(Neb.),  34  N.  W.  Rep.  497.  Nor  do  we 
gain  anything  by  such  a  statement  as 
that,  where  an  action  at  law  is  tried  by 
the  court,  its  findings  have  the  force 
and  effect  of  a  verdict  and  will  not  be 
disturbed  on  appeal,  ''  if  there  is  evi- 
dence which,  fully  considered,  toar- 
rants  the  finding,*^  Swayne  v,  Waldo 
(Iowa),  88  N,  W.  Rep.  78. 
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§  2280.  Judges  Prohibited  from  Chargrlii^  on  Questtonft 
of  Fact.  —  In  addition  to  what  has  been  already  given,^  the  con- 
stitutions of  some  of  the  States  contain  this  provision:  **  Judges 
shall  pot  charge  juries  with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law."  ^  A  statute  of  Massa- 
chusetts is  in  the  same  language.^  A  statute  of  North  Carolina 
is  of  like  import,  but  in  more  explicit  terms.*  A  statute  of 
Georgia  prohibits  the  judge,  during  the  progress  of  the  trial,  or 
in  his  charge  to  the  jury,  from  expressing  or  intimating  his  opin- 
ion as  to  what  has  or  has  not  been  proved,  or  as  to  the  guilt  of 
the  accused ;  and  requires  the  Supreme  Court  to  reverse  the 
decision  and  grant  a  new  trial  for  a  violation  of  its  provisions.* 
A  statute  of  Alabama  provides  that  **  the  court  may  state  to  the 
jury  the  law  of  the  case,  and  may  also  state  the  evidence  where 
the  same  is  disputed,  but  shall  not  charge  upon  the  effect  of  the 
testimony,  unless  required  to  do  so  by  one  of  the  parties.* 

1  Ante  §  2226.  *  Rev.  Code  N.  C.  1883,  §  418. 

*  Cal.  Const,  of  1879;   art.  6,  §  19;  ^  Ga.  Act  of  1850,  p.  271.  Cobb  Ga. 

Xev.  Const,  of  1864,  art.  6,  §  12;   S.  Stats,  p.  462;  Rev.  Code  Ga.,  §  418; 

C.  Const   of  1868,  art.  4,  §  26;  Tenn.  Rev.  Stats.  Ga.  1878,  §  3284. 
Const,  of  1870,  art.  6,  §  9.  Ala.  Code  1886,  §  2754. 

>  Pub.  Stats.  Mass.  1882,  ch.   153, 

§  5- 
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§  2281.  Bat  may   State   the   Testimony  and  Declare  the 

liaw. — This  prohibition  as  to  charging  on  matters  of  fact, 
coupled  with  the  license  of  stating  the  testimony  and  declaring 
the  law,  means  that  the  judge  is  at  liberty,  in  his  charge,  to  re- 
view the  evidence,  —  that  is,  to  recall  to  the  minds  of  the  jury 
what  the  witnesses  for  the  opposing  parties  have  sworn  to,  or 
what  other  evidence  has  been  adduced  for  their  consideration ; 
carefully  refraining,  at  the  same  time,  from  expressing  or  inti- 
mating his  opinion  to  them  as  to  the  conclusion  of  fact  which  the 
evidence  proves ;  in  other  words,  it  leaves  the  judge  at  liberty 
to  sum  up  the  evidence  according  to  the  practice  at  common  law, 
but  with  the  restraint  that  he  is  to  refrain  from  expressing  his 
opinion  as  to  whether  the  evidence  proves,  or  leaves  unproved, 
any  essential  contested  fact,  or  as  to  what  their  verdict  should 
be.^  Such  constitutional  and  statutory  provisions,  where  there 
are  no  restraining  words,  extend  to  criminal  as  well  as  to  civil 
cases;'  but  they  prohibit  him  from  expressing  to  the  jury  his 
opinion  whether  the  defendant  is  or  is  not  guilty  upon  the  evi- 
dence.^ He  cannot,  for  instance,  tell  them  that  it  has  been 
sufficiently  proved  that  the  mortal  blow  was  given  without  ade- 
quate provocation,  or  that  it  was  given  after  the  prisoner  had 
received  a  blow,  where  these  facts  are  contested;  but  he  may 
properly  recall  to  their  minds  that  the  State's  witnesses  have 
given  one  account  of  the  transaction,  and  the  defendant's  wit- 
nesses another ;  and  it  has  been  said  that  he  is  bound,  by  the  terms 
of  the  statute,  in  summing  up,  to  draw  the  attention  of  the  jury 
to  any  conflict  in  the  testimony  and  to  explain  the  import  of  it.^ 
Such  a  provision  does  not  prohibit  him,  in  a  civil  case,  from  order- 
ing a  nonsuit  or  directing  a  verdict,  where,  under  the  principles  , 
of  common-law  procedure,  already  explained,*  he  would  be  at 
liberty  to  do  it, —  that  is,  where  the  party  sustaining  the  burden 
of  proof,  has  adduced  no  evidence,  sufficient  in  point  of  law,  to 
entitle  him  to  take  the  opinion  of  the  jury  upon  his  case.* 

1  Com.  V,  Barry,  9  AUen  (Mass.)?  *  State  v.  Angel,  7  Ired.  L.  (N.  CO 

276.  27. 

»  People  V.  Welch,  49  Cal.  174,  181.  «  Ante,  §  2227. 

«  State  V,  Dixon,  75  N.  C.  275.  «  People  v.  Welch,  49  Cal.  174. 181. 
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§  2282.  Further  of  Stating  the  Testtmony.  —  It  has  been 
held  that  this  power  to  **  state  the  testimony  "  ^  may  be  exercised 
by  the  judge  in  a  criminal  case  by  telling  the  jury,  in  answer  to 
their  request,  after  they  have  been  out  for  a  time  deliberating 
upon  their  verdict,  what  the  testimony  of  a  particular  witness 
was  upon  the  point  of  inquiry ;  and  that,  when  so  stating  the 
testimony,  the  court  may  properly  stop  the  counsel  for  the  de- 
fendant and  prevent  him  from  giving  his  version  of  it  to  the 
jury.*  Referring  to  the  provisions  of  the  constitution  of  Cali- 
fornia, already  quoted, •  it  has  been  held  that  it  is  always  safer 
for  the  judge  to  read  testimony  from  his  notes,  or  from  the 
short-hand  reporter's  notes,  if  he  can  adopt  them  as  correct;  but 
if  testimony  has  been  introduced  to  prove  a  certain  matter,  the 
court  may  instruct  the  jury  that  testimony  has  been  introduced 
to  prove  such  matter,  and  such  instruction  is  not  an  expression  of 
the  opinion  of  the  court  as  to  the  weight  or  effect  of  evidence, 
or  as  to  what  has  been  proved.*  Accordingly,  these  expressions 
in  a  charge:  **  The  testimony  there  certainly  could  be  no  mis- 
understanding with  regard  to;"  **  I  state  as  testimony  in  the 
case,  the  only  testimony  in  the  case  touching  the  time  when  the 
watch  was  taken,  is  that  tending  to  show  it  was  taken  near  the 
door,  and  that  of  the  defendant  that  he  picked  it  up  in  front  of 
counter,"  etc. — were  held  not  to  amount  to  a  charge  with  respect 
to  matters  of  fact,  within  the  meaning  of  the  constitutional  inhi- 
bition. It  was  not  denied  that  there  was  testimony  tending  to 
prove  that  the  watch  was  taken  near  the  door,  nor  was  it  denied 
that  the  defendant  alone  testified  that  he  '' picked  it  up  near 
the  counter."  The  court  said:  «*  The  use  of  the  word  *  taken, ' 
in  the  connection  in  which  it  was  employed,  did  not  imply  an 
opinion  of  the  judge  that  there  had  been  a  felonious  taking. 
Nor  was  there  fatal  error  in  the  statement  that  there  could  be  no 
misunderstanding  in  regard  to  the  testimony,  which  was  merely 
a  declaration  that    the   words  and   meaning  of  the  witnesses 

1  Tenn.  Const,  of  1870,  art.  6,  §  9.  »  AnU,  §  2280. 

«  Atchison  V.   State,    18    Lea     (77  <  People  v  Perry,  66  Cal.  668;  cit- 

Tenn.),  276,  279.  Ing  People  v.  Vasquez,  49  Cal.  660. 
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were  clear  and  unambigous."  ^  It  has  been  well  ruled  that  this 
provision  is  violated  by  the.judge  charging  the  jury,  in  a  criminal 
case,  that  the  testimony  shows  a  certain  state  of  facts  prejudicial 
to  the  defendant.  ''To  state  the  testimony  is  one  thing;  to 
declare  what  it  shows  is  another  and  very  different  thing.  It  is 
for  the  jury  exclusively  to  determine  what  the  testimony  shows."* 
Nor  is  it  error,  in  some  jurisdictions,  for  the  court  to  instruct 
the  jury  that  the  evidence  tends  to  prove  a  certain  matter  in 
issue.*  So,  in  Iowa,  the  court  is  at  liberty  to  tell  the  jury  that 
the  facts  claimed  by  the  plaintiff  are  '*  briefly  as  follows"  (stat- 
ing them),  —  where  the  facts  were  stated  not  as  facts  proved 
but  merely  facts  claimed  to  be  established  by  the  evidence.* 
Another  court  has  held,  on  even  more  obvious  grounds,  that 
''  where  the  existence  of  a  fact  is  established  by  the  evidence 
without  any  conflict,  contradiction  or  dispute  whatever,  it  is  not 
an  available  error  for  the  court  to  instruct  the  jury  that  there  is 
evidence  tending  to  prove  such  fact.  * 

§  2283.  Decisions  Under  the  Georgia  Statute. —  Under  the  Georgia 
statute,  already  spoken  of,  it  is  error  for  the  judge,  in  an  action  of 
ejectment,  to  tell  the  jury  that  the  plaintiff's  title  was  ''  UDiDterrupted, 
continuous,  notorious,  sufficient  and  adverse ;"  ^  or  that  the  ^'  plaintiff 
had  shown  sufficient  title  to  enable  him  to  recover,  prima  facie;'*  ^  or 
even  at  the  request  of  the  jury,  that  there  had  been  no  evidence  intro- 
duced on  the  trial  to  establish  a  particular  fact ;  ^  or  to  state,  giving  his 
reasons  therefor,  that,  in  his  view,  the  testimony  of  a  certain  witness 
was  not  oiaterial ;  ^  or  to  assume  in  his  charge  that  a  certain  material 
fact,  as  to  which  there  was  evidence,  had  not  been  proved ;  ^^  or  in  any 
case,  civil  or  criminal,  at  law  or  in  .equity,  to  state  or  to  intimate  his 


>  People  V,  Perry,  66  Cal.  668. 

a  People  v.  Casey,  65  Cal.  260. 

8  Morris  v.  Lachman,  68  Cal.  109, 
113;  People  t>.  Ferry,  65  Cal.  568; 
People  V.  Vasquez,  49  Cal.  660. 

*  HaTVley  v,  Chicago  &c.  R.  Co. 
71  Iowa,  717;  ».  c.  29  N.  W.  Rep.  787. 

*  Koerner  v.  State,  98  Ind.  18. 

«  Beverly  r.  Burke,  9  Ga  440,  447. 
«'  All  the  authorities,"  said  the  court, 
"  concur  in  holding  that  the  question 


of  adverse  possession  is  not  for  the 
court  to  decide,  but  exclusively  for  the 
jury." 

^  Ratteree  r.  Nelson,  10  6a.  439, 
442. 

B  Rushin  V,  Shields,  11  Ga.  636, 
642. 

*  Jessup  V.  Gragfi;,  12  Ga.  261,  264. 
10  Roberts  v.  Mansfield,  32  Ga.  228; 
Buttram  v.  Jackson,  82  Ga.  409;  Whit- 
ley V.  State,  38  Ga.  50. 
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opinion  as  to  what  had,  or  bad  not  been  proved;  or  in  a  criminal 
case,  to  give  his  opinion  as  to  the  guilt  or  innocence  of  the  accused ;  ^ 
or  to  say,  in  the  hearing  of  the  jury,  **  Never  mind  reading  the  testi- 
mony taken  down  ,on  cross-examination ;  it  does  not  amount  to  much 
any  way, —  "  ^  though  if  the  evidence  alluded  to  was  entirely  irrelevant, 
such  a  remark  would  not  require  a  reversal  of  the  judgment.  •*  So,  of 
course,  it  was  error,  where  the  evidence  was  conflicting,  to  tell  the  jury 
that  they  were  bound  to  find  in  a  particular  way ;  ^  but  this  would  have 
been  so  before  the  statute.  Nor  can  the  judge  recount  certain  facts,  and 
tell  the  jury  that,  if  they  believe  those  facts,  they  are  bound  to  find  the 
prisoner  guilty ;  ^  nor  tell  the  jury  that,  if  they  believe  certain  witnesses, 
they  ought  to  find  for  the  plaintiff  in  the  amount  which  he  claims.^  Nor 
can  the  judge  say  to  the  jury,  where  the  evidence  is  conflicting,  that 
there  is  no  ground  of  recovery  against  a  particular  defendant  under  the 
law  and  evidence  in  the  case ; ''  nor  say  ^^  that  he  was  surprised  that  no 
demurrer  had  been  filed  to  the  bill,  or  some  motion  made  to  dimiss  it ; 
but  as  no  one  had  made  any  such  motion,  he  would  go  on  and  charge 
them  the  law  in  the  case."  ®  Nor  ought  the  judge  to  charge  the  jury 
that,  in  the  opinion  of  the  court,  the  plaintiff  had  an  insurable  interest ; 
he  ought  to  put  the  case  hypothetically :  "  If  tlie  jury  believe  from  the 
evidence,"  so  and  so,  ^*  then,  in  the  opinion  of  the  court,  under  the  law, 
you  will  find  that  he  had  an  insurable  interest  ;*'  but  where  the  verdict 
was  right,  such  an  error  was  not  sufficient  to  reverse.^  Nor  ought  he  to 
tell  them  that  certain  evidence,  which  bad  been  introduced,  ^as  of  little 
value,  and  to  give  his  reasons  therefor ;  ^^  nor  charge  them  that  they 
must  find  according  to  the  testimony  of  a  particular  witness ;  ^^  nor  charge 
them  what  presumptions  they  ought  to  draw  from  certain  evidence.^^ 
But  he  might,  as  stated  in  another  section,^  lay  down  general  rules  to 
them,  as  to  the  weighing  o^  the  testimony.     He  might  explain  to  them 


1  Stephenson  v.  State,  40  Ga.  291. 
»  Crawford  v.  State,  12  Ga.  142. 
»  Fitzgerald  v.  State,  12  Ga.  218. 

•  Scott  V.  Winshlp,  20  Ga.  429. 

«  Ells  V,  State,  20  Ga.  438 ;  McLe- 
land  V.  State,  25  Ga.  477;  Parker  v. 
State,  34  Ga.  262. 

•  Jarrett  v.  Arnold,  30  Ga.  823. 
'  King  V,  Khig,  87  Ga.  205. 

Ibid,  219. 

•  Southern  Ins.  &  Trust  Co.  v,  Lew- 
Is,  42  Ga.  588. 


M  Wannack  v.  Mayor  of  Macon,  53 
Ga.  162;  Southern  Life  Ins.  Co.  v* 
Wilkinson,  53  Ga.  535,  548. 

1^  Moore  v.  Stone,  50  Ga.  157. 

*2  Mitchell  V.  Mayor  of  Rome,  49  Ga. 
19;  i;0-a,  §  2290.  See  also  Deupree 
V,  Deupree,  49  Ga.  825;  Johnson  r. 
Wright,  48  Ga.  G48;  Gardner  v.  Lam- 
back,  47  Ga.  133. 

"  Infra,  §  2414,  et  seq. 
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the  nature  and  effect  of  direct  and  circumstantial  evidence,  such  as  '*  the 
act  of  the  accused  in  absconding  or  concealing  himself  for  the  purpose 
of  escaping  the  laws ;  or  bis  being  possessed  of,  or  using,  large  sums  of 
money  wliich  he  could  not  honestly  account  for."  ^  •  He  may  properly 
tell  them  that  they  are  bound  to  regard  the  law,  as  stated  by  liim,  to 
be  the  law  of  the  case ;  for  the  fact,  that  the  jury  are  sworn  in  Georgia 
a  true  verdict  to  give,  according  to  equity  and  the  opinion  they 
entertain  of  the  evidence  produced  to  them,  to  the  best  of  their  skill 
and  knowledge,  etc.,  does  not  change  the  rule  that  the  jury  is  bound  to 
take  the  law  from  the  court.*  In  this  instance,  the  word  "  equity" 
means  the  same  as  the  word  ^'  law."  ^  It  was  not  error  for  him  to  tell 
the  jury  that  he  had  received  an  anonymous  letter,  charging  him  with 
corruption  in  connection  with  the  case  on  trial.  Such  a  statement  was 
looked  upon  more  as  a  matter  of  taste  and  manners,  than  of  law.^  Nor 
does  the  statute  prohibit  him  from  reciting  such  facts  in  the  evidence,  as 
are  undisputed.'^  Nor  does  it  prevent  him  from  stating  to  the  jurj^  that 
certain  portions  of  the  testimony,  which  had  been  offered  and  objected 
to  during  the  trial,  were  competent  proof,  leaving  its  sufficiency  to  be 
passed  upon  by  them.^  Nor  does  the  statute  prohibit  the  judge  from 
summing  up  the  evidence,  provided  he  do  it  without  intimating  an  opin- 
ion as  to  the  weight  to  be  given  to  the  whole  or  any  part  of  it ;  "^  nor  from 
deciding,  on  a  motion  for  a  nonsuit,  whether  the  proof  is  or  is  not  suffi- 
cient to  support  the  action ;  ^  but,  of  course,  he  cannot,  where  there  is 
a  conflict  of  testimony,  charge  them  that  they  are  bound  to  find  in  a 
particular  way.  ^  Nor  was  it  within  the  inhibition  of  the  statute,  for  the 
court  to  tell  the  jury,  that  the  evidence  on  a  certain  point  was  such  that 
it  was  impossible  to  come  to  any  correct  conclusion  upon  the  point.  ^^ 
From  these  and  other  cases,  it  would  seem  that  the  statute  does  not 
prohibit  the  judge  from  commenting  upon  the  evidence,  so  that  be  do 
not  express  or  intimate  an  opinion  as  to  what  has  or  has  not  been 
proved."^^  Nor  do  statements  of  fact  to  the  jury,  which  are  wholly 
immaterial,  afford  ground  for  reversing  a  judgment.^*    Nor  was  it  error 

A  Bulloch  V,  State,  10  6a.  47,  61.  •  Scott  v.  Wlnship,  20  Ga.  429. 

«  Thornton  v.  Lane,  11  Ga.  459.  ^  Wyley  r.  Stanford,  22  Ga.  385. 

>  IhUL  '1  Reinbart  v,    Hiller,  22  Ga.   403, 
4  Ibid,  417. 

A  Marshall  v.  Morrls,16  Ga.  368, 876.         "  Johnson  v.  State,  30  Ga.  426.    See 

>  CdrroUv.  Roberts,  23  Ga.  492.  also  Auderson  v.  State,  14  Ga.  709; 
7  Shiels  V,  Stark,  14  Ga.429.  Grant  &.   State,  45  Ga.  477;   Compton 

>  Perry  V.  Banks,  14  Ga.  699;  ante^     v,    Cassada,  64  Ga.  74;    Johnson  o. 
{  2228.  Sims,  60  Ga.  119. 
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for  the  court  to  express  its  opinion  to  the  jury  as  to  the  grade  of  homi- 
cide, where  it  was  not  done  by  way  of  direction,  but  simply  as  a  reason 
for  declining  to  instruct  them  as  to  the  law  relating  to  a  particular 
grade.  Accordingly,  the  following  charge  was  held  not  erroneous: 
*'  There  are  several  grades  of  homicide  recognized  by  the  law,  involv- 
ing different  degrees  of  punishment,  such  as  murder,  voluntary  and 
involuntary  manslaughter,  and  justifiable  homicide.  The  defendant  in 
this  easels  indicted  for  murder,  and,  in  the  opinion  of  the  court,  there 
can  be  no  intermediate  verdict  between  that  of  guilty  of  murder  and 
that  of  not  guilty ;  and  it  is  therefore  unnecessary  to  charge  you  as 
to  the  minor  grades  of  homicide."^  So,  it  has  been  held  that  if  the 
judge  in  a  criminal  case  charge  that,  if  certain  facts  are  true,  the  prisoner 
is  guilty,  is  not  error,  if  the  charge  is  supported  by  proof.*  Nor  is  it 
error  for  the  judge,  at  the  request  of  the  jury,  to  read  from  the  evidence 
of  the  witnesses,  the  parties  being  present.^ 

§  2284.  Rule  under  the  Texas  statute.  —  Under  the  Texas  statute, 
**  a  charge  is  perfectly  unexceptionable  only  when  it  expresses  the  law 
applicable  to  the  case,  without  expressing  or  intimating  any  opinion  as 
to  the  weight  of  evidence,  or  the  credibility  of  the  statements  made  by 
the  party  accused,  or  by  the  witnesses."  *  *'  A  charge  which  extends 
beyond  a  plain  statement  of  the  law  of  the  case  made,"  it  is  said  in 
another  case,  '^  invades  the  province  of  the  jury,  a  full  and  independent 
exercise  of  which  has  been  so  plainly  and  earnestly  sought  by  the  legis- 
lature."  ^    Other  cases  uphold  the  statute  with  equal  stringency.^ 

§  2285.  Must  not  Charge  as  to  the  Credibility  of  Particu- 
lar Witnesses.  — Under  the  foregoing  and  similar  constitutional 
and  statutory  provisions,  for  the  judge  to  express  an  opinion  to 
the  jury,  or  in  their  hearing,  as  to  the  credibility  of  a  particular 
witness,  or  as  to  the  weight  which  they  should  attach  to  his  tes- 
timony, is  error .^  The  law  imposes  no  obligation  on  a  juror  to 
believe  a  witness  who  is  unimpeached.     It  gives  to  the  testimony 

1  Choice  V,  State,  81  Ga.  424,  469.  State,  43  Tex.  390;  Searcy  v.  State,  1 

»  Kitchens  v.  State,  41  Ga.  2J7.  Tex.  App.  440;  Murray  v.  State,  1  Tex. 

*  Green  t7.  State,  43  Ga.  308.  App.  415;  Rice  v.  State,  8  Tex.   App. 

*  Ross  V,  State,  29  Tex.  499.  461,  455. 

*  Brown  v.  State,  23  Tex.  196,  202.  '  Crutchfield  r.  Richmond  &c.   R. 
«  Jones  v.  State,  13Tex.  176;  Butler  Co.,  76  N.  d  320. 

9.  State,  3  Tex.  App.  48;  Bishop  v. 
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of  such  a  witness  no  artificial  force,  bat  leaves  it  to  operate  on 
the  mind  of  each  juror  with  that  force  only  which  it  may  natur- 
ally have  upon  his  mind  in  producing  belief.  It  has,  therefore, 
been  held  error  for  the  judge  to  instruct  the  jury  that  they  are 
bound  to  believe  a  witness  unless  he  is  impeached  either  by  the 
testimony  of  another  witness  or  by  some  other  fact  or  circum- 
stance in  the  case.^ 

§  2286.  Instances  under  Tms  Rule. — Thus,  where  a  witness  was 
introduced  for  the  purpose  of  impeaching  a  former  witness,  and  the 
judge  told  the  jury  that  the  former  witness  was  a  man  of  high  character 
in  his  profession,  and  that  he  appeared  to  be  a  man  of  culture,  but  said 
nothing  concerning  the  latter,  it  was  held  error. ^  So,  on  a  trial,  the 
judge  stated  that  a  particular  witness  was  one  of  the  most  respectable 
women  in  his  neighborhood.  This  was  objected  to  by  counsel,  to  which 
the  judge  replied,  that  he  did  not  mean  to  say  she  was  one  of  the  most 
respectable,  but  ft  woman  of  respectability.  This  was  held  error.  Had 
the  judgment  depended  in  any  degree  upon  this  witness,  it  would  have 
been  reversed.^  So,  in  a  case  of  homicide,  the  judgment  was  reversed, 
because  the  judge  told  the  jury  to  find  the  prisoner  guilty,  if  they 
believed  from  the  evidence  that  the  deceased  was  killed  under  the  cir- 
cumstances detailed  by  a  designated  witness.^  So,  where  in  a  criminal 
case,  the  credit  of  witnesses,  who  were  policemen,  was  assailed  on  ac- 
count of  their  occupation,  and  the  judge  told  the  jury  that,  in  very 
many  of  the  cases  which  had  been  tried  at  that  term  of  court,  policemen 
had  been  the  principal  witnesses,  and  he  thought  the  jury  would  agree 
with  him  in  the  opinipn  that  in  all  those  cases  they  had  manifested  great 
intelligence  and  testified  with  apparent  candor  and  impartiality,  it  was 
held  error,  and  a  verdict  of  guilty  was,  for  that  reason,  set  aside.^  So, 
in  a  suit  brought  by  a  landlord  against  a  tenant  and  a  sub-tenant  by 
attachment  of  the  crop,  on  the  ground  that  they  were  removing  it  with- 
out paying  the  rent,  it  was  held  that  the  court  could  not  have  properly 
given  the  following  instructions :  ' '  In  determining  whether  such  was  the 
intention  of  the  defendants,  or  either  of  them,  evidence  of  the  statement 
of  either  of  them,  as  to  his  or  their  determination  to  remove  and  continue 

1  State  V.  Smallwood,  75  N.  C.  104;  8  McMinn  v.  Whelan,  27  Cal.  800, 
Nolaud  V.  McCracken,  1  Dev.  &  B.  (N.      819. 

C.)  694.  *  Rice  V,  State,  3  Tex.  App.'  46U 

2  Crutchfield  v.  Richmond    &c.  R.      455. 

Co.,  70  N.  C.  320.  fi  Com.  v,  Barry,  9  Allen,  276. 
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to  remove  corn  until  stopped  by  law,  is  prima  facie  sufficient  to  establish 
the  fact  that  the  landlord  was  in  danger  of  losing  his  rent.*'  ^  So,  in 
a  case  of  murder  it  was  urged  that  tho  trial  court  erred  in  not  compljing 
with  the  request  of  the  prisoner  to  charge  the  jury  that  boasting  and 
threatening  remarks  by  a  person  in  an  intoxicated  condition  are  entitled 
to  very  little  weight  or  consideration  in  determining  the  question  of  his 
intent.  But  it  was'  held  that,  this  being  a  fact  exclusively  for  the  jury, 
and  not  being  a  question  of  law,  it  wa^  not  the  duty  of  the  court  to  say 
anything  about  it.  The  court  was  not  bound  to  argue  the  case  for  the 
prisoner.* 

§  2287.  Mast  not  Chargre  as  to  the  Weight  of  Evidence.  — 

It  is  little  more  than  a  repetition  of  the  foregoing  statements 
to  say  that  the  judge  must  not  charge  the  jury  (except  in  those 
jurisdictions  where  the  English  rule  prevails)  ^  upon  the  weight 
or  sufficiency  of  the  evidence  to  establish  issuable  or  essential 
facts.*  To  judge  of  the  credibility  of  witnesses,  and  how  far  evi- 
dence is  of  weight  in  the  establishing  of  a  given  fact,  is  a  matter 
exclusively  within  the  province  of  the  jury,*  It  is,  therefore, 
error  for  a  judge  to  instruct  the  jury  that  certain  evidence  is  or 
is  not  sufficient  to  establish  a  given  fact.*  In  several  of  the 
States  it  is  error  for  the  judge  to  intimate  an  opinion  upon  the 
weight  of  the  evidence,  unless  it  is  of  a  character  which  the  law 
deems  conclusive,  and  such  as  will  warrant  a  pereinptory  instruc- 
tion; ^  or  to  define  the  character  and  amount  of  testimony  neces- 
sary to  warrant  a  verdict;  *  or,  in  effect,  to  tell  the  jury  that 


1  GiUiam  v.  Ball,  49  Mo.  249. 

2  State  V.  Smith,  49  Conn.  876,  887. 
8  PoHy  f  2292. 

^  Ledbetter  v.  State,  21  Tex.  App. 
344;  Payne  V.  State,  21  Tex.  App.  184. 

*  Otterback  v.  Brown,  2  MacArthur, 
(D.  of  C.)641 ;  Jones  v.  State,  66  Ga.  506. 

•  So^ris  V,  Truax,  1  Col.  91 ;  Nap- 
per  V.  Young,  12  Iowa,  450;  Boyd  v, 
Mclvor,  11  Ala.  822;  Bufflngton  v. 
Cook,  35  Ala.  312;  Battersby  w.  Ab- 
bott, 9  Cal.  565;  Stacy  v,  Cobbs,  36 
111.  849;  Schneer  v.  Lemp.  17  Mo.  142; 
Clapp  V.  Bromagham,  9  Cow.  (N.  Y.) 
530;  Kimbro  v.  Hamilton,  28  Tex.  500; 


Saunderson  v.  Lace,  1  Chand.  (Wig.) 
281;  Mariner  v.  Pettlbone,  14  Wis. 
195;  Berry  v.  State,  10  Ga.  512;  Mor- 
ris V,  Lachman,  68  Cal.  109,  113.    - 

'  Frame  v.  Badger,  79  111.  441; 
Jenkins  «.  Tobin,  81  Ark.  307;  Wan- 
nack  0.  Mayor  of  Macon,  58  Ga.  162. 

^  Thus,  in  an  action  against  a  rail- 
way company  for  the  killing  of  the 
plaintiff  ^s  cattle,  it  was  not  error  for 
the  judge  to  refuse  to  instruct  the  jury 
''  that  it  devolved  upon  the  plaintiff  to 
prove  that  the  damages  alleged  were 
iuflicted  by  the  trains  of  the  defend- 
ant, and  if  it  did  not  fairly  and  with 
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they  must  find  in  a  particular  way,  when  to  do  so,"  would  be  to 
disregard  a  part  of  the  testimony  in  the  case ;  ^  or  to  tell  them  that 
certain  evidence  is  sufficient  to  authorize  a  judgment  in  favor 
of  the  plaintiff,  unless  it  is  overbalanced  by  the  evidence  of  the 
defendant,  —  for  this  is  assuming  that  the  plaintiff 's  evidence  is 
indisputable,  and  of  this  the  jury  are  to  judge;  ^  or,  on  the  trial 
of  an  issue  of  devisavit  vel  norij  to  couple  together  a  number  of 
circumstances  having  a  bearing  on  the  capacity  of  the  testator  at 
the  time  of  making  the  will,  and  to  tell  the  jury  that  they  were 
all  strong  circumstances  to  disprove  capacity.^  Where  the  evi- 
dence as  to  a  fact  in  dispute  is  conflicting  it  is  error  for  the  court 
to  state  to  the  jury  a  conclusion  as  to  the  fact.*  It  is  not  error 
to  refuse  an  instruction  requested  by  the  defendant  in  a  criminal 
trial,  which  singles  out  a  particular  inculpatory  fact,  and  tells  the 
jury  that  "it  is  by  no  means  conclusive  of  his  guilt;'*  that 
**  standing  by  itself,  it  is  not  sufficient  to  justify  the  jury  in  find- 
ing him  guilty."  *  But  where  the  plaintiff  makes  out  his  case 
by  undisputed  testimony,  it  is  not  error  to  instruct  the  jury  that, 
if  they  believe  such  testimony,  to  find  for  the  plaintiff,  and  to 
point  out  to  them  the  fact  that  the  defendant  has  seen  fit  to  offer 
no  countervailing  testimony.*  But  under  any  theory  of  the  rela- 
tive province  of  court  and  jury,  where  there  are  questions  of 
fact  for  the  determination  of  the  jury,  it  is  error  even  in  those 
jurisdictions  where  the  court  is  allowed  to  sum  up  the  evidence  to 
give  a  charge  which  virtually  decides  the  questions  of  fact  and 
withdraws  that  from  the  consideration  of  the  jury.' 

« 

§  2288.  Instances  under  this  Rule. — In  a  trial  for  murder,  the 
closing  sentence  in  the  paragraph  of  an  instruction  was  as  follows :  ''If, 
however,  you  shall  have  a  reasonable  doubt  of  his  being  guilty  of  mur* 

certainty  appear  from  the    testimony  ♦  ReKlpp(Mich.),29N.W.Rep.  617. 

that  such  was  the  fact,  the   finding  '^  Hughes  o.  State,  75  Ala.  31,  33. 

should  be  for  the  defendant."    Nail  v,  •  Kaech  v,  Bissell,  52  Mich.  455. 

St.  Louis  &c.  R.  Co.,  69  Mo.  112.  • '  Ranney  r.  Barlow,  112  U.  S.  207; 

i  Reid  V.  Piedmont  &c.  Life  Ins.  Co.,  Adams  v.  Roberts,  2  How.  (U.  S.)  48r.; 

5S  Mo  421.  Reese  v.  Beck,  24  Ala.  661;  Gmbe  f». 

2  HuflE  r.  Cox,  2  Ala.  810.  Nichols,  36  111   92;  ChappeU  9.  AUen, 

3  Jenkius  V.  Tobin,  31  Ark.  307.  38  Mo.  213,  220. 
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der  in  the  first  degree,  you  will  acquit  him  of  murder  in  the  first  de- 
gree and  find  him  guilty  of  murder  in  the  second  degree,  and  assess  his 
punishment  at  confinement  in  the  penitentiary  for  any  member  of  years 
not  less  than  five ;  "  the  substantial  reason  being  that  the  court  cannot, 
in  a  criminal  case,  direct  a  verdict  of  guilty  as  to  any  grade  of  the 

offense  charged.' In  an  action  for  damages  caused  by  an  overflow 

of  water  through  the  breaking  of  the  defendant's  dam,  it  was  held  error  - 
for  the  court  to  instruct  the  jury,  as  being  an  invasion  of  their  province, 
that,  '*  if  you  find  from  the  evidence  that  the  defendant  did  not  have 
sufficient  gates  to  let  out  the  water,  so  as  to  prevent  any  break  that 
occurred  below  the  top  of  the  dam  from  being  enlarged  by  the  contin- 
ual flow  of  the  waters  through  it,  then  said  dam  is  insufficiently  and 
negligently  constructed.     It  should  have  had  gates  sufficient  to  let  all  the 
water  out  by  degrees,  so  as  to  prevent  a  flood  below  by  a  sudden  break- 
ing of  the  dam."  ^  -  -  -  -  In  such  an  action  it  also  error  to  instruct  the 
jury  that  it  was  the  duty  Of  the  defendant  constantly  to  examine  the 
dam  during  the  freshets.     Whether  or  not  such  a  duty  would  devolve 
upon  the  defendant  depended  upon  the  circumstances  surrounding  the 
case,   and  should  furnish  a  question  of  fact  to  be  decided  by  the 
jury.^ It  has  been  held  error  for  the  court,  on  the  trial  of  ap  in- 
dictment, for  an  assault  with  an  intent  to  murder,  to  charge  the  jury, 
'^  If  you  believe  from  the  testimony  that  he  committed  the  assault 
under  circumstances  as  detailed  bv  the  witnesses  that  would  have  made 
the  crime  murder  (if  death  had  ensued)  then  death  not  having  etisued 
the  crime  is  an  assault  with  intent  to  murder."     There  were  no  punctu- 
ation  marks  in  the  record  of  this  charge,  and  the  court  held  it  to  mean, 
as  it  stood,  that  if  the  jury  believed  the  circumstances  detailed  and  the 
assaulted  person  had  died,  the  case  was  murder ;  and  he  not  dying,  it 
'  was  assault  with  intent  to  murder.     It  was,  therefore,  regarded  as  a 
charge  upon  the  weight  of  evidence,  and  the  conviction  was  accordingly 
reversed.^ Thus,  where,  in  a  trial  of  murder  depending  upon  cir- 


^  Smith  V.  State,  19  Tex.  App.  96; 
Des  Art  v.  Leggett,  6 Duer  (N.  Y.)i  156, 
161.    Compare  Smith  v,  Hockwell,  2 
Hill  (N.  Y.),  482. 

>  VVciderkind  Vi  Tuolumne  Water 
Co.,  65  Cal.  431. 

*  Koss  V.  State,  59  Ga.  249.  An  in- 
stance of  a  charge  which  was  held  er- 
roneous because    it   withdrew  from 


the  jury  the  question  of  premedita- 
tion and  deliberation,  the  indictment 
being  for  murder,  is  found  in  People 
r.  Kelley,  85  Hun  (N.  Y.),  295.  The 
court  cited  in  support  of  its  conclu- 
sion Stokes  V,  People,  53  N.  Y.  164; 
McKenna  v.  People,  81 N.  Y.  860;  Peo- 
ple V.  Conroy,  20  Week.  Dig.  (N.  Y.) 
242;  «.  c.  38  Hun  (N.  Y.),  119. 
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cumstantial  evidence,  the   court,  in  charging  the  jury,  pronounced  a 
eulogy  upon  a  judge  of  the  Supreme  Court,  and  read  to  them  an  extract 
from  an  opinion   delivered  by  him,  wherein  he  used  this  language: 
*'  Juries  are  generally  too  reluctant  to  convict  on  circumstantial  evi- 
dence," ^  and  then  read  the  law  laid  down  in  the  remaining  paragraph 
of  the  opinion,  it  was  held  error.     '*  What  is  here  stated,"  said  Craw- 
ford, J.,  in  giving  the  opinton  of  the  Supreme  Court,  *'  was  never  in- 
tended as  anything  more  than  a  fact,  and  as  such  was  not  proper  to 
have  been  given  to  the  jury  in  a  charge,  as  it  was  calculated  to  affect 
their  minds  adversely  to  the  interests  of  the  prisoner.     Whilst  we 
wis  would  not  hold  it  sufficient  to  authorize  the  granting  of  a  new  trial, 
we  think  it  should  have  been  eliminated  from  the  principle  charged."  ^ 
In  a  case  where  contributory  negligence  is  to  be  submitted  to  the  jury 
as  a  question  of  faot,^  on  the  question  when  contributory  negligence  is 
for  the  jury,^  the  court  charged  the  jury,  submitting  to  them  this  ques- 
tion, and  then  made  this  remark:    ^'Ido  not  see  that  the  question 
whether  or  not  a  person  driving  at  a  certain  gait  along  a  road  known  to 
him  after  night  is  an  unreasonable  act  —  soinething  which  an  ordinary 
man  would  not  do."     It  was  held  that  this  was  in  effect  telling  them 
that  there  was  no  contributory  negligence  by  the  plaintiff,  and  that,  as 
there  was  a  question  for  the  jury  upon  this  point,  the  remark  was  an 
invasion  of  their  exclusive  province  and  ground  of  new  trial.  ^ A  the- 
ory is  found  in  some  of  the  books  that  all  the  facts  essential  to  the  judg- 
ment must  be  submitted  to  the  decision  of  the  jury  in  their  special  verdict, 
not  only  those  which  are  disputed,  but  those  which  are  not  disputed.    Ac- 
cordmgly,  where  the  trial  court  told  the  jury  that  it  had  been  agreed  that 
they  should  return  a  special  verdict  on  the  disputed  facts,  and  that  the 
court  should  enter  judgment  thereon,  and  on  the  facts  not  disputed, 
and  a  verdict  was  rendered  and  judgment  entered  accordingly,  it  was 
reversed  and  a  new  trial  ordered.^ 

§  2289.  Instances:  Xot  a  Charge  upon  tlie  Weight  of  Evi- 
dence. —  In  Texas,  where  the  province  of  the  jury  is  guarded 
with  great  jealousy,  in  a  trial  of  title  to  land,  the  plaintiff 's 
alleged  title  consisted  of  a  number  of  facts  establishing  a  continued 

1  See  Newman  v.  State,  26  Ga.  637.  ^  Andrews  v.  Runyan,  65  Cal.  620, 

*  Jones  ».  State,  65  Ga.  506,  511.  633.    Compare  Lee  v.  Troy  &c.  Gas- 
»  See  Fernandez r.  Sacramento  City     light  Co.,  98  N.  Y.  116. 

R.  Co.,  52  Cal.  45.  •  Wallingford  v,  Dunlap,  14  Pa.  St, 

*  Ante,  §  1664.  31. 
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possession  and  claim,  under  a  color  of  title,  with  defined  bound- 
aries, for  ten  years.  The  judge,  in  his  charge,  enumerated  the 
various  facts  thus  alleged,  and  instructed  the  jury  to  find  for  the 
plaintiff,  if  they  had  been  proved.  It  was  held  that  this  was  not 
a  charge  upon  the  weight  of  the  evidence.^  It  is  not  an  invasion 
of  the  province  of  the  jury,  for  the  judge  to  tell  them  that  they 
may  consider  certain  evidence  as  tending  to  prove  a  certain  fact, 
without  making  any  comment  as  to  the  weight  of  such  evidence,^ 
or  that  testimony  has  been  introduced  to  prove  a  certain  matter, 
if  such  is  the  fact.*  Nor  was  it  deemed  error  for  the  judge,  in 
an  action  for  damages  for  seduction,  to  recite  the  testimony  in 
the  case,  and  then  to  ask  the  jury  if  they  have  found  any,  or  can 
lay  their  fingers  on  any  portion  of  it,  which  can  satisfy  them 
that  the  plaintiff  consented  to,  or  connived  at,  the  prostitution 
of  liis  daughter,  or  was  guilty  of  such  gross  negligence  as 
amounted  to  such  connivance.  **  It  is  certain,"  said  Gaston,  J., 
^*  that  this  question  might  have  been  proposed  in  such  a  tone  and 
manner  as  to  manifest  the  clear  conviction  of  the  inquirer  how 
it  ought  to  be  answered ;  but  we  cannot  intend  any  circumstances 
of  this  sort;  and,  without  some  peculiarity  of  tone  or  manner, 
intimating  the  opinion  of  the  speaker,  and  influencing  or  tending 
to  influence  the  judgment  of  those  addressed,  the  question  sub- 
mitted very  properly  directed  the  attention  of  the  jury  to  a 
material  inquiry  of  fact."  * 

§  2290.  Nor  Draw  Presumptions  or  Inferences  of  Fact.  — 

A  presumption  of  fact  differs  from  a  presumption  of  law  in  this: 
A  presumption  of  law  is  a  conclusive  or  indisputable  inference 
virhich  the  law,  by  a  settled  rule,  draws  from  a  given  fact.  Such 
an  inference  is  therefore  made  by  the  judge,  and  not  by  the  jury. 
But  a  presumption  of  fact  is  simply  an  inference  or  conclusion 
of  the  existence  of  a  fact  from  some  other  fact.  It  is  always 
drawn  by  the  jury,  who  are  the  triers  of  questions  of  fact.  It 
is,  therefore,  merely  a  repetition  of  what  has  already  been  said, 

■ 

*  Andrews  v,  Parker,  48  Texas,  94,  •  People  v,  Vasqnez,  49  Cal.  660. 

99.  *  McRae  v.  LiUy,  1  Ired.  L.  (N.  C.) 

«  Beattie  t?.  UUl,  GO  Mo.  72,  78.  118. 
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to  say  that  it  is  for  the  jury,  and  not  for  the  judge,  to  draw  pre- 
sumptions of  fact ;  and  that,  for  the  judge  to  tell  the  jury  what 
presumptions  of  fact  they  ought  to  draw  from  a  given  fact  or 
series  of  facts,  is  a  usurpation  of  their  functions.^ 

§  2291.  Nor  construe  the  Ijangruage  of  Witnesses.  —  In  like 
manner,  it  has  been  held  that  a  judge  cannot  construe  the 
language  of  a  witness,  when  it  is  susceptible  of  different  inter- 
pretations; it  is  for  the  jury  to  do  that.^     So,  of  course,  an  in- 


^  The  following  cases  state  and 
illustrate  the  doctrine  of  the  text: 
Bond  V,  Warren,  8  Jones  L.  (N.  C.) 
191;  Easterling  v.  State,  30  Ala.  4G; 
Williams  v.  Cannon,  9  Ala.  348 ;  Knight 
V.  Vardeman,  26  Ala.  262;  White  r. 
Hass,  32  Ala.  430;  Glover  r.  Duhle,  19 
Mo.  3G0;  State  v.  Lynott,  6  R,  I.  295; 
Burt  r.  Gwinn,  4  Harr.  &  J.  (Md.)  507; 
Case  V,  Weber,  2  Ind.  108;  Union 
Mutual  Life  Ins.  Co.  v.  Buchanan,  100 
Ind.  63,  81  (where  the  doctrine  of  the 
above  text  is  quoted  with  approval) ; 
Woolen  V,  Whitacre,  91  Ind.  502; 
Milluer  V,  Eglin,  04  Ind.  197;  Newman 
V,  Hazelrigg,  96  Ind.  73;  Finch  t?.  Ber- 
gins,  89  Ind.  360;  Works  v,  Stephens, 
70  Ind.  181;  Davis  t;.  Hardy,  76  Ind. 
272 ;  Garfield  v.  State,  74  Ind.  60 ;  Voss 
V.  Prler^  71  Ind.  128;  Evansville  &c. 
R.  Co.  V,  Wolf,  59  Ind.  89;  Pratt  v. 
State,  66  Ind.  179;  Veatch  v.  State,  56 
Ind.  584 ;  Nelson  v,  Vorce,  55  Ind.  455 ; 
Greer  v.  State,  53  Ind.  420;  Lee  v. 
Troy  Citizens'  Gaslight  Co.,  98  N.  Y. 
115;  Lanigan  v.  New  Yorlc  &c.  Co.,  71 
N.  Y.  30.  See  the  observations  of 
Scott,  J.,  in  Chouquette  v,  Barada,  28 
Mo.  491,  499,  and  also  Anderson  v. 
Kincheloe,  30  Mo.  620,  525;  Fine  v. 
St.  Louis  Pub.  Scliools,  39  Mo.  59,  67; 
Rose  V,  Spies,  44  Mo.  20;  Jones  v. 
Jones,  57  Mo.  138;  State  v.  Breeden, 
68  Mo.  507;  Schneer  v.  Lemp,  17  Mo. 
142,  145.     The  same  conclusion  is  em- 


bodied in  the  statement  frequently 
met  with  in  decisions  in  Missouri  that 
the  judge  is  not  to  '*  comment  on  the 
evidence"  or  to  give  Instructiong 
which  are  a  mere  commentary  on  the 
evidence.  State  v,  Breden,  supra; 
Schneer  v,  Lemp,  supra.  Illustrations 
of  improper  comments  on  the  evidence 

.for  Which  convictions  were  reversed 
will  be  found  in  State  v,  Dancy,  78 
N.  C.  437  (prosecution  for  rape  on  a 
child),  and  Smith  v.  State,  43  Tex.  103 
(prosecution  for  larceny,  a  good  illus- 
tration of  the  difference  between  the 
Texas  rule  and  the  English  rule), 
where,  on  the  trial  of  an  indictment 
for  rape,  the  prosecutrix  held  her  head 
down  much  affected,  and  the  court  de- 
clined, at  the  request  of  the  prisoner's 
counsel,  to  compel  her  to  speak  loud- 
ly, saying  in  the  hearing  of  the  jury- 
that  *'  some  allowance  must  be  made 
for  the  woman,  as  she  is  overcome 
with  emotion,"  —  this,  in  the  view  of 
the  court,  was  not  invading  the  prov- 
ince of  the  jury.  State  v,  Laxton,  78 
N.  C.  564.  An  example  of  a  most  ex- 
travagant charge  in  a  prosecution  for 
rape  in  North  Carolina  which  was  held 
not  sufficient  to  worlc  a  reversal  of  a 
conviction  is  found  in  State  v.  Brown, 

.  67  N.  C.  435,  442,  and  is  quoted  in 
Thomp,  Charg.  Jur.,  §  133. 

« Prairie  State  &c.  Co.  v.  Doig,  70  lU. 
52. 
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struction  which  misrepresents  the  evidence  before  the  jury,  is 
erroneous.^  And  where,  in  a  criminal  case,  the  counsel  dis- 
agreed as  to  what  the  witnesses  had  said,  the  judge  said  that  he 
intended  to  state  the  testimony  of  the  witnesses  to  the  jury  in 
such  a  way  that  it  would  be  moral  perjury  in  the  jury  to  accept 
the  statement  of  the  defendant's  counsel  as  the  correct  one,  it 
was  held  that  he  had  invaded  the  province  of  the  jury,  and  the 
judgment  was,  therefore,  reversed.^ 

§  2292.  English  Rule  that  the  Judge  may  Comment  on  the 
Facts  and  Express  his  Opinion  thereon.  —  The  English  rule 
on  this  subject  is  totally  different  from  that  which  obtains  in 
most  of  our  State  courts.  In  that  country,  the  judges  in  sum- 
ming up,  are  in  the  constant  habit  of  intimating  to  the  jury  their 
opinions  upon  the  weight  of  the  evidence ;  and  even  where  the 
question  is  purely  one  of  fact,  it  is  no  ground  for  a  new  trial, 
that  the  judge  expressed  his  opinion  in  strong  terms  upon  the 
facts,  provided  he  left  the  jury  to  the  exercise  of  their  discre- 
tion.* On  the  contrary,  it  is  held  to  be  the  undoubted  right  of 
the  judge  to  state  to  the  jury  his  own  impressions  of  the  evi- 
dence, even  though  he  do  it  in  strong  terms.*  An<J  it  ha^  even 
been  held  in  that  country,  that  a  wrong  observation  of  the  judge 
upon  a  question  of  fact,  which  was  left  as  a  question  of  fact  to 
the  jury,  is  no  ground  for  a  new  trial.*  Nor,  in  the  view  of  those 
courts,  is  it  good  ground  for  a  new  trial,  that  the  judge  intimated 
in  the  presence  of  the  jury  that  it  would  be  better  for  the  parties 


J  Frame  r.  Badger,  79  111.  441. 

«  State  V.  Sykes,  79  N.  C.  618. 

»  Belcher  v.  Prittie,  4  Moore  & 
Scott,  295;  s.  c.  10  Bing.  408;  Foster 
V.  Steele,  6  Scott,  28 ;  Solarte  v,  Mel- 
ville, 7  Bam.  &  Ores.  430, 435.  " Lord 
EUenborough  was  not  one  of  those 
judges  who,  In  directing  the  jury, 
merely  read  from  their  notes  and  let 
tbcm  guess  at  the  opinions  they  have 
formed,  leaving  them  without  any  help 
or  recommendation  in  forming  their 
own  judgments.    Upon  each  case  that 


came  before  him,  he  had  an  opinion; 
and,  while  he  left  the  decision  to  the 
jury,  he  intimated  how  he  thought 
himself.  This  manner  of  performing 
the  oflice  of  a  judge  is  now  generally 
followed  and  most  commonly  ap- 
proved." 2  Brougham's  Miscellanies, 
•'  Public  Characters,''  p.  39. 

*  Davidson  v.  Stanley,  3  Scott,  N. 
R.  49;  9.  c.  2  Man.  &  Gr.  721. 

*Taylort?.  Ashton,  11  MeedV&W. 
401 ;  8.  c.  12  L.  J.  Exch.  363. 
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to  withdraw  a  juror,  and  the  jury  afterwards  found  for  the  de- 
fendant. This  observation,  it  was  thought,  did  not  have  a  ten- 
dency improperly  to  influence  the  verdict  of  the  jury.^ 

§  2293.  This  Rule  in  Force  in  tlie  Federal    Courts. — In 

the  Federal  courts,  a  rule  obtains  similar  to  that  in  the  English 
courts.  In  these  courts,  the  propriety  of  the  judge  leaving  to 
the  jury  questions  of  fact  which  are  fairly  in  doubt,  is  not  ques- 
tioned. He  may,  if  in  his  discretion  he  judge  proper,  sum  up 
the  facts  to  the  jury,  as  the  English  judges  are  in  the  habit  of 
doing,  and  submit  them  to  the  free  judgment  of  the  jury,  to- 
gether with  proper  instructions  as  to  the  inferences  of  law  de- 
ducible  therefrom.  But  he  should,  in  all  cases,  take  care  to 
separate  the  law  from  the  facts,  and  to  leave  the  latter  in  un- 
equivocal terras  to  the  judgment  of  the  jury,  as  tlieir  true  and 
peculiar  province.^  He  may  not  only  thus  present  to  the  jury 
the  facts  proved,  but  he  may  give  his  opinion  as  to  those  facts 
for  their  consideration.  But,  as  the  jurors  are  the  triers  of  the 
facts,  «uch  an  explanation  of  opinion  by  the  court  should  be  so 
guarded,  as  to  leave  the  jury  free  to  exercise  their  o*wn  judg- 
ment. They  should  be  made  distinctly  to  understand  that 
the  instruction  was  not  given  as  a  point  of  law  by  which  they 
were  to  be  governed,  but  as  a  mere  opinion  as  to  the  facts,  to 
which  they  should  give  no  more  weight  than  it  was  entitled  to.* 


1  Lloyd  V,  Jones,  7  Best  &  S.  476. 

*  McLauahan  v.  Universal  Ins.  Co., 
IPet.  (U.  S.)  170,  182,  per  Mr.  Justice 
Story. 

»  Tracy  v.  Swartout,  10  Pet.  (U.  S.) 
80,  96,  per  Mr.  Justice  Mcliean; 
Games  v.  Stiles,  14  Pet.  (U.  S.)322; 
(affirming  «.  c.  1  McLean  (U.  S.),  321. 
Tliat  it  is  not  error  for  a  judge  to  give 
his  opinion  to  tlie  jury  upon  tlie  weiglit 
of  tlie  evidence,  see  Mitchell  v.  Har- 
mony, 13  How.  (U.  S.)  116;  Richardson 
V.  City  of  Boston,  24  How.  (U.  S.)  188; 
United  States  «.  Fourteen  Packages, 
Gilpin,  235;  Consequa  v.  Williugs, 
Pet.  C.  C.  (U.  S.)  225.  That  he  must 
jiot  instruct  them  on  the  sufficiency 


of  evidence  to  show  a  controverted 
fact,  or  as  to  the  credibility  of  wit- 
nesses, see  Chesapeake  &c.,  Canal 
Co.  V.  Knapp,  9Pet.  (U.  S.)  541;  Van 
Ness  ».  Pacard,  2  Pet.  (U.  S.)  137. 
That  he  should  not  give  such  instruc- 
tions as  to  supersede  an  inquiry  into 
the  facts  by  the  jury,  see  Chesapeake 
&c.  Canal  Co.  v,  Knapp,  supra.  That 
the  judge  is  not  bound  in  any  case 
to  give  his  opinion  to  the  jury  on 
a  question  of  fact,  or  as  to  the  weight 
and  sufficiency  of  evidence,  is  ruled 
in  Smith  v.  Carrington,  4  Cranch 
(U.  S.),  C2;  and  United  States  v.  Bum- 
ham,  1  Mason  (U.  S.},  57. 
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In  a  recent  decision  of  the  Supreme  Court  of  the  United  States, 
this  rule  was  thus  stated  by  Mr.  Justice  Gray:  **  Trial  by  jury 
in  the  courts  of  the  United  States  is  a  trial  presided  over  by  a 
judge,  with  authority,  not  only  to  rule  upon  objections  to  evi- 
dence, and  to  instruct  the  jury  upon  the  law,  but  also,  when  in 
his  judgment  the  due  administration  of  justice  requires  it,  to  aid 
the  jury  by  explaining  and  commenting  upon  the  testimony,  and 
even  giving  them  his  opinion  upon  questions  of  fact,  provided 
only  he  submits  those  questions  to  their  determination.*'  ^ 

§  2294.  And  in  the  Courts  of  Several  of  the  States.  —  This 
rule  prevails  in  the  courts  of  several  of  the  States,  and  may  be 
summed  up  by  the  statement  that  under  it  it  is  the  office  of  the 
judge,  in  the  exercise  of  a  sound  discretion,  to  review  the  evidence 
in  his  charge  to  the  jury,  — arraying  the  testimony  of  the  oppos- 
ing witnesses,  pointing  out  the  bearings  of  different  elements  of 
the  evidence  upon  the  questions  in  issue,  intimating  his  opinion 
as  to  the  weight  of  each  and  illustrating  his  meaning  and  enf  ore- 
ing  his  observation  in  such  manner  as  he  thinks  proper,  —  his 
manner  of  exercising  this  discretionary  power  not  being  the 
subject  of  exception,  so  long  as  he  gives  the  jury  distinctly  to  un- 
derstand that  his  observations  are  advisory  merely,  and  that  the 
responsibility  of  deciding  the  facts  rests  entirely  with  them.^    In 


1  United  States  v.  PhUadelphia  &c. 
R.  Co.,  123  U.  S.  113,  114;  «.  c.  8  Sup. 
Ct.  Kep.  77 ;  citing  Railroad  Co.  v,  Put- 
nam, 118  U.  S.  545;  8,  c.  7  Sup.  Ct. 
Rep.  1;  St.  Louis  &c.  Co.  r.  Vickers, 
J22U.  S.  360;  9.  c.  7  Sup.  Ct.  Rep.  1216. 

«  Ware  v.  Ware,  8  Me.  42,  59; 
Mansfield  v,  Corbin,  4  Cush.  (Mass.) 
213;  Flanders  r.  Colby,  28  N.  H.  84,  39; 
Patterson  r.  Colebrook,  29  N.  II. 
94;  Bruch  v.  Carter,  32  N.  J.  L.  564, 
555;  RoweU  v.  Fuller's  Estate  (Vt.),  6 
N.  Eug.  Rep.  217;  Gardners.  Picket,  19 
Wend  (N.  Y.)  186;  People  v.  Rathbun, 
21  Wend.  (N.  Y.)  509.  See  also  May- 
bee  V,  risk,  42  Barb.  (N.  Y.)  327; 
Lansing  v.  Russell,  13  Barb.  (N.  Y.) 


510;  Nolton  v.  Moses,  3  Barb.  (N.  Y.) 
31;  McKee  v.  People,  36  N.  Y.  113, 
118;  Winne  v,  McDonald,  39  N.  Y.  233. 
But  it  is  laid  down  that,  in  such  cases, 
the  judge  must  accompany  such  com- 
mentary with  explicit  instructions  that 
it  is  the  duty  of  the  jury  notwith- 
standing, to  consider  the  evidence  and 
decide  as  they  think  the  truth  re- 
quires. Gardner  v.  Picket,  supra: 
Maybee  v.  Eisk,  supra;  Allis  v,  Leon- 
ard, 58  N.  Y.  288,  291.  To  be  free 
from  legal  objection  it  must  be  advis- 
ory merely,  and  must  not  be  put  in  the 
form  of  a  direction  as  matter  of  law. 
Allis  V.  Leonard,  supra;  People  v, 
Rathbun,  supra. 
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Pennsylvania,  the  court,  while  conceding  that  it  is  right  and 
proper  for  ihe  judge  to  express  his  opinion  upon  the  evidence,^ 
yet  are  careful  to  hold  that  this  must  not  be  done  so  as  to  mis- 
lead or  control  their  deliberations,^  or  in  a  manner  which  is  one- 
sided and  unfair.^  **\Vhen  there  is  sufficient  evidence  upon  a 
given  point  to  go  to  the  jury,  it  is  the  duty  of  the  judge  to 
submit  it  calmly  and  impartially ;  and  if  the  expression  of  an 
opinion  upon  such  evidence  becomes  a  matter  of  duty  under  the 
circumstances  of  the  particular  case,  great  caris  should  be  exer- 
cised that  such  expression  should  be  so  given  as  not  to  mislead, 
and  especially,  that  it  should  not  be  one-sided.  The  evidence,  if 
stated  at  all,  should  be  stated  accurately  —  as  well  that  which 
makes  in  favor  of  a  party,  as  that  which  makes  against  him ;  de- 
ductions and  theories,  not  warranted  by  the  evidence,  should  be 

studiously  avoided."  * 

» 

§  2295.  Assumingr  Material  Facts. — It  is  error  for  the 
judge  in  instructing  the  jury:  1.  To  assume  the  existence  of 
material  facts  which  are  in  issue  by  the  pleadings  and  which  are 
controverted  upon  the  evidence.*     2.  To  assume  the  existence  of 


1  Dltmars  v.  Com.,  47  Pa.  St.  835. 

«  Mohney  v,  Evans,  61  Pa.  St.  84. 

8  Ralston  v.  Groflf,  55  Pa.  St.  276. 

*  Burke  v.  Maxwell,  81  Pa.  St.  (31 
P.  F.  Smith)  139, 153. 

«  McDonald  v.  Beall,  55  Ga.  288; 
Amerlcanw.Rimpert,  75  111.  228;  Wal- 
ters V,  Chicago  &c.  R.  Co.,  41  Iowa, 
71;  Bond  r.  People,  89  m.  26; 
Schwartz  v.  Gcrmania  Life  Insurance 
Co.,  21  Minn.  215;  Hopklnson  t?.  Peo- 
ple, 18  111.  264 ;  Smith  v,  Dukes,  5  Minn. 
373;  Sherman  v.  Dutch,  16  111.  283; 
Eames  v.  Blackhart,  12  111.  195;  Wall 
V,  Goodenough,  16  111  415;  Kinney  v. 
Williams,  1  Col.  191;  State  r.  Ken- 
nedy, 7  Nev.  374 ;  Bullitt  v,  Musgrave, 

3  Gill  (Md.),  31;  Ellicott  v,  Peterson, 

4  Md.  476,  493;  Baltimore  &c.  R.  Co.t?. 
Woodruff,  4  Md.  242,  252;  Gaither  v. 
Martin,  3  Md.  162;  Moffat  v.  Conklin, 


35  Mo.  453;  Merritt  o.  Given,  34  Mo. 
98;  Chouquette  v.  Barada,  28  Mo.  491; 
Thompson  v.  Botts,  8  Mo.  710;  Peck 
V.  Ritchie,  66  Mo.  114;  New  Jersey 
Life  Ins.  Co.  v.  Baker,  94  U.  S.  610; 
Gladmon  v.  Railroad  Co.,  15  Wall. 
(U.  S.)  401 ;  Boddie  v.  State,  52  Ala. 
395;  Straus  v.  Minzesheimer,  78  HI. 
492;  Siebert».  Leonard,  21  Minn.  442; 
Maxwell  v.  Hannibal  &c.  R.  Co.,  85 
Mo.  95;  Scott  v.  State,  64  Ind.  400; 
Conaway  v,  Shelton,  3  Ind.  334;  Rey- 
nolds V,  Cox,  11  Ind.  262;  Staats  «. 
Burke,  16  Ind.  448;  Smathers  v.'State, 
46  Ind.  447;  Barker  v.  State,  48  Ind. 
163;  Doerlng  v.  State,  49  Ind.  66; 
Matthews  v.  Story,  54  Ind.  417;  Kil- 
lian  V,  Eigenman,  57  Ind. 480;  Koemer 
V,  State,  98  Ind.  7,  13;  Finch  p.  Ber- 
gens,  89  Ind.  860;  Grove  ©.  Brlen,  1 
Md.  439;  Brown  v,  Ellicott,  2  Md.75, 
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material  facts  which  there  is  no  evidence  tending  to  prove. ^  The 
former  species  of  error  is  aggravated  where  the  judge  assumes 
the  existence  of  all  the  facts  in  controversy  and  leaves  nothing 
for  the  jury  to  determine,^  and  the  latter  error  is  more  flagrant 
^vhere  there  is  evidence  strongly  tending  to  disprove  the  facts, 
the  existence  of  which  the  judge  assumes.*  But  whilst  it  is  im- 
proper for  the  judge  to  assume  the  existence  of  a  fact  in  issue, 
yet,  where  the  evidence  is  clear  and  conclusive  as  to  the  existence 
of  the  particular  fact,  and  there  is  no  evidence  to  the  contrary, 
an  instruction,  assuming  it  as  true,  will  not  work  a  reversal  of 
the  judgment.*  It  follows  that,  where  the  evidence  is  in  such  a 
state  as  to  warrant  the  court  to  direct  a  jury  to  find  certain  facts, 


SI;  Ragan  v.  Gaither,  U  GiU  &  J. 
(Md)  479;  Moore  «.  Watts  (Ala.)  2 
South.  Rep.  278;  White  v.  State,  21 
Tex.  App.  339;  Hogsett  v.  State,  40 
Miss.  522;  Smith  v.  Arsenal  Bank,  104 
Pa.  St.  612.. 

'  Washington  Mut.  Fire  Ins.  Co.  v. 
St.  Mary's  Seminary,  62  Mo.  480,  492; 
Andreas  v,  Ketcham,  77  III.  377;  Chase 
V.  Horton,  143  Mass.  118;  State  v, 
Harrington,  12  Ney.  125. 

*  Glasgow  V.  Llndell,  60  Mo.  60. 

s  Moffatt  V.  Conklin,  36  Mo.  463, 
457.  Illustrations  of  the  error  of  as- 
suming controverted  facts  will  be 
found  in  the  following  cases :  Bond  v. 
People,  39  111.  26;  Scarborough  o. 
State,  46  Ga.  26 ;  State  v,  Kennedy,  7 
Nev.  374;  Peoples.  Welch,  49  Cal.  174; 
People  V.  Doyell,  48  Cal.  85.  For  an 
instance  of  an  instruction  erroneous 
under  this  rule  because  it  assumed 
that  the  defendant  had  committed  the 
homicide,  see  Walker  v.  State,  42  Tex. 
360,  371 .  For  an  instance  where  on 
the  trial  of  an  indictment  for  an  as- 
sault with  intent  to  kill,  the  judge  gave 
an  instruction  assuming  that  the  as- 
sault had  been  committed,  and  an  ob- 
jection to  it,  upon  this  ground,  was 
regarded  as  **too  trivial  to  require 


further  consideration,"  see  People  v, 
McFadden,  66  Cal.  446. 

*  Thomp.  Charg.  Jur.,  §  47,  p.  74; 
Fieldsr.  Wabash &c.  R.  Co.,  80 Mo.  203; 
Barrr.  Armstrong,  66  Mo.  677;  Cald- 
weU  V.  Stephens,  67  Mo.  689;  Hughes 
V.  Monty,  24  Iowa,  499;  Heimr.  Mc- 
Caughan,  82  Misc.  17;  Lemar  v.  Will- 
iams, 89  Miss.  342 ;  Farquhar  v.  Toney, 
5  Humph.  (Tenn.)  602.  In  Koemer  v. 
State,  98  lud.  7,  13,  the  Supreme 
Court  of  Indiana  approve  the  above 
statement  of  doctrine  and  say  that  it  is 
a  very  good  summary  of  the  doctrine 
of  the  following  cases:  Carver  v. 
Carver,  97  Ind.  497;  Hazzard  v.  Citi- 
zens* Bank,  72  Ind.  130;  Moss  v.  Wit- 
ness Printing  Co.,  64  Ind.  126;  Dodge 
V.  Gaylord,  63  Ind.  3C6;  American  Ins. 
Co.  vl  Butler,  70  Ind.  1 ;  Adams  v. 
Kennedy,  90  Ind.  318;  Steinwetz  v, 
Wingate,  42  Ind.  674 ;  Hynds  v.  Hayes, 
25  ^Ind.  31 ;  Crookshank  v.  Kellogg,  8 
Blackf.  256;  Millard  v.  Porter,  18  Ind. 
602;  State  Bank  v.  Ha^res,  3  Ind.  400; 
Nixon  V.  Brown,  4  Blackf.  (Ind.)  167; 
Governor &c.  v.  Shelby,  2  Blackf.  (Ind.) 
26 ;  Hughes  t».  Monty,  24  la.  499 ;  Miller 
V.  Kirby,  74  III.  242 ;  Heartt «.  Rhodes, 
66  111.  361;  Hannahan  v.  People,  91  lU. 
142. 
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which  they  do  find,  the  manner  of  submitting  those  questions  to 
them,  or  the  expression  of  an  opinion  that  there  is  no  evidence 
which  will  justify  different  findings,  cannot,  on  obvious  grounds 
be  assigned  for  error. ^  It  equally  follows  that  the  judge  must 
not  assume  that  there  is  a  doubt  if  there  is  really  none,  since  this 
might  mislead  the  jury  into  a  conclusion  not  supported  by  the 
evidence. 2  It  is  everywhere  conceded,  that  it  is  competent  for 
the  judge  to  determine  whether  there  is  any  evidence  or  not,  to 
support  a  given  issue.^  Indeed,  in  framing  instructions,  he  is 
constantly  called  upon  to  do  this;  and  it  is  not  an  invasion  of 
the  province  of  the  jury,  even  in  a  criminal  case,  for  him  to  de- 
cide that  there  is  no  evidence  of  a  state  of  facts  as  to  which  an 
instruction  is  asked.  Thus,  in  a  trial  for  murder,  if  there  is  no 
evidence  tending  to  prove  a  killing  under  such  a  state  of  facts  as 
makes,  in  the  law,  manslaughter,  it  is  no  error  for  the  judge  to 
refuse  to  instruct  the  jury  as  to  the  law  of  manslaughter,*  al- 
though one  court  has  held  otherwise.*  Thus,  under  appropriate 
evidence,  it  was  held  proper  to  tell  the  jury  :  **  In  this  case,  if 
the  killing  was  willful  (that  is  intentional),  deliberate  and  pre- 
meditated, it  is  murder  in  the  first  degree;  otherwise  it  is  man- 
slaughter.'* *  The  judge  must,  on  the  contrary,  ignore  every 
hypothesis  which  is  not  founded  upon  the  evidence,  or  he  will 

mislead  the  jury,  and  afford  ground  for  reversing  the  judgment.^ 

« 

§  2296.  Rule  in  Federal  Courts  under  this  Head.  —  In  the 

Federal  courts,  where,  as  elsewhere  seen,  the  English  rule 
which  permits  the  judge  to  give  his  opinion  upon  the  weight  and 
bearings  of  the  evidence  prevails,  the  following  expression  of  a 
judge  in  an  early  case,  no  doubt  indicates  the  correct  rule  of 
practice:  "In  summing  up  a  cause  to  a  jury,  many  facts  are 
often  so   clearly  proved,  or  remain  uncontested,  that  the  judge 


»  Wright  V.  Fort  Howard,  60  Wis. 
119,  123.  Compare  Berg  v,  Chicago 
&c.  R.  Co.,  50  Wis.  419;  Gammon  v. 
Abrams,  53  W^ls.  323;  Schweitzer  v, 
Conuor,  57  Wis.  177. 

8  Wintz  f .  Morrison,  17  Tex.  372, 
387. 


^  Ante,  §§  2243,  2245. 

*  People  r.  Welch,  49  Cal.  174,  185» 
'  Jackson  v.  State,  Horr.  &  Thomp. 

Cas.  on  Self  Def.  476,  486. 

•  People  r.  Welch,  sttpra, 
'  Po8l,  §  2316. 
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assumes  them  as  a  basis  of  argument,  without  suggesting  to  the 
jury  their  known  and  unquestionable  right,  that  they  are  to  de- 
termine as  to  the  truth  of  the  facts  alleged.  But  an  ultimate 
reference  to  the  opinion  of  the  jury  as  to  any  such  facts  is 
always  understood  to  be  implied.  If  the  court,  in  their  direc- 
tion, should  undertake  to  give  a  decided  opinion  as  to  the  truth 
of  an  alleged  fact,  which  is  contested,  it  would  undoubtedly  be 
wrong,  from  its  probable  influence  on  a  jury,  though  the  right  of 
the  jury,  notwithstanding  such  direction,  would  remain  unim- 
paired." ^ 

§  2297.  Incidental  Expressions  of  Opinion  as  to  the  Facts. — > 

So  jealous  are  the  courts  of  the  right  of  trial  by  jury  in  some  of 
the  States,  particularly  in  criminal  cases,  that  an  expression  of 
opinion,  thrown  out  by  the  judge  in  the  hearing  of  the  jury,  while 
deciding  a  question  of  law  in  the  case,  has  been  held  ground  for 
reversing  the  judgment.  For  it  is  evident  that  the  opinion  of 
the  judge  can  be  as  effectively  conveyed  to  the  jury  by  express- 
ing it  in  their  hearing,  while  ruling  on  what  purports  to  be  a 
question  of  law,  as  by  imparting  it  in  what  purports  to  be  a  dec- 
laration of  law,  framed  for  their  guidance.  It  has  accordingly 
been  held,  that  a  judge  has  no  more  right  to  volunteer  before 
the  jury  his  opinion  upon  a  material  fact  in  controversy,  while 
deciding  a  question  of  law  on  the  trial,  than  he  has  to  charge  in 
respect  of  such  fact,^ 

§  2208.  Illustrations  of  this  Rule.  — In  a  trial  for  murder  it 
appeared- that  the  defendant  had  kicked  the  deceased  in  the  face; 
but  the  prosecution  contended  that  the  killing  was  by  a  kick  up- 
on the  breast,  and  brought  testimony  to  show  bruises  there. 
The  judge,  in  overruling  the  objections  to  this  testimony,  re- 
marked, in  the  hearing  of  the  jury,  **that  there  was  as  much 
testimony  that  the  defendant  had  kicked  the  deceased  upon  the 
chest,  as  upon  the  face.*'  This  was  held  ground  for  reversing 
a  conviction  of  murder  in  the  second  degree.*     So,  it  has  been 

I  Kason  v.  United    States,  1  GaH.  «  State  v.  Harkln,  7  Nev.  877. 

(U.  S.)  53,  55,  per  Davis,  J.  '  State  v.  Harkin,  supra, 
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ruled  that,  if  the  character  of  a  material  witness  has  been  called 
in  question  during  the  trial,  and  the  judge  makes  a  remark  from 
the  bench,  indorsing  his  respectability,  it  will  be  good  cause  for 
reversing  the  judgment.^  So,  where,  in  an  action  to  recover  a 
fine  for  the  breach  of  a  municipal  ordinance,  the  judge  inter- 
rupted the  argument  of  counsel  with  the  remark,  that  **  this  was 
a  civil  suit,  but  that,  if  the  jury  considered  the  evidence  detailed 
before  them,  they  would  find  it  decidedly  criminal,"  it  was  held 
that  this  was  a  remark  which  the  judge  ought  not  to  have  made, 
and  when  objection  thereto  was  taken,  it  was  his  duty  to  do 
what  he  could,  to  prevent  its  having  an  injurious  effect  on  the 
minds  of  the  jury.^  **  In  charging  the  jury  in  a  criminal  case  the 
court  should  not  ask,  '  How  did  he  conduct  himself  afterwards,  as 
the  deceased  lay  before  him,  a  victim  f  '  The  use  of  the  word  vic- 
tim is  not  favorable  to  a  cool  and  dispassionate  trial.*' '  Where 
the  plaintiff  adduces  evidence  tending  to  show  a  right  of  action, 
the  judge  should  not  express  the  opinion,  in  the  hearing  of  the 
jury,  that  the  action  should  not  have  been  brought,  however 
vexatious  or  trivial  it  may  seem  to  him>  So,  it  has  been  held 
an  invasion  of  the  province  of  the  jury  to  give  an  instruction 
couched  in  the  following  langiiage:  **  If  you  find  from  the  evi- 
dence that  defendant  in  his  evidence  testified  he  took  the  corn 
under  the  honest  belief  it  was  Simon's  under  the  mortgage,  and 
you  find  from  the  evidence  the  acts  and  conduct  of  the  defendant 
in  the  transaction  speak  louder  than  the  words  thus  testified  by 
him,  and  show  that  the  taking  was  not  under  such  honest  belief,"  * 
etc.  So,  on  the  trial  of  an  indictment  for  carrying  concealed 
weapons,  it  has  been  held  error  for  the  court  to  instruct* the  jury 
that  **  when  two  men  standing  together  face  to  face,  one  raising 
his  hand  from  his  side,  exhibiting  his  pistol,  and  then  dropping 
his  hand,  and  the  other  did  not  see  it  before  or  after  he  raiscMi 
it,  having  a  fair  chance  to  see  it,  it  was  not  a  slight  but  a  strong 

1  McMinn  v,  Whelan,   27  Cal.   300,  <  Ludden  v,  demons,  lo  Neb.  606; 

319.  and  note  the  judicious  observations  of 

*  Furhman  v.  Mayor  of  HuntsviUe,  MaxweU,  J. 

64  Ala.  263.  *  Wilkinson  r.  Searcy,  76  Ala.  17G, 

<  Hayes  v.  State,  58  Ga.  36, 49.  182. 
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circumstance  from  which  they  could  infer  that  the  pistol  was  con- 
cealed."^ So,  for  the  court  to  instruct  the  jury,  in  an  action 
depending  upon  the  decision  of  the  question  of  fraud,  that  cer- 
tain concurring  badges  of  f  raud,which  are  separately  enumerated, 
would,  taken  together,  raise  a  violent  presumption  of  a  secret 
trust,  demanding  a  close  scrutiny  of  the  transaction,  has  been 
held  erroneous  as  invading  the  province  of  the  jury.* 

§  2299.  Expressing:  Opinions  on  the  Facts  by  Careless  or 
Frivolous  Remarks.  —  In  view  of  the  known  eagerness  of  jurors 
to  catch  every  intimation  of  opinion  on  the  merits  of  the  case 
which  may  fall  from  the  lips  of  the  judge,  some  of  the  courts 
which  uphold  in  a  strict  manner  the  independence  of  jurors  have 
reversed  judgments  because  of  careless  or  trivial  remarks  let  fall 
from  the  judge,  having  a  tendency  to  convey  to  the  jury  his 
opinion  as  to  the  material  facts  in  controversy.  Thus,  in  a  case 
in  Alabama,  the  judge,  in  telling  the  jury  that  they  might  give 
exemplary  damages,  and  explaining  to  them  what  such  damages 
were,  playfully  remarked,  **  Such  as  would  teach  the  old  gentle- 
man not  to  violate  the  Sabbath,  nor  injure  his  health  by  riding  in 
thfe  night,  nor  interfere  with  the  rights  of  others."  For  this  re- 
mark, the  judgment  was  reversed.  It  was  held  **  well  calculated 
to  mislead  the  jury  —  was  an  invasion  of  their  province,"  and 
an  instruction  which  could  not  be  supported  as  a  correct  appli- 
cation of  the  rule  of  exemplary  damages.^  In  a  case  in  Illinois 
a  maker  of  maps  procured  from  the  defendant  an  agreement  to 
pay  him  $74  for  printing,  in  an  atlas  map  of  Morgan  County,  a 
sketch  of  his  residence.  The  defendant  refused  payment  on  the 
ground  that  the  sketch  was  incorrect;  and,  on  the  trial,  it 
became  purely  a  question  of  fact,  whether  this  was  so  or  not. 
After  the  evidence  had  been  submitted  to  the  jury,  the  attorney 
for  the  defendant  asked  the  judge  *<  whether,  or  not,  his  Honor 
would  know  the  view  to  be  the  residence  of  the  defendant,  with 
the  defendant's  name  taken  from  the  view;  "  .to  which  the  judge 

»  Warmock  v.  State,    66    Ga.   603.  ^  shealy   v.  Edwards,  75  Ala.  412, 

See  also  Stephenson  v.  State,  40  Ga.     419. 
291.  >  Hair  V.  Little,  28  Ala.  236. 
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replied,  **  I  do  not  know  that  I  would."     The  jury  found  for  the 
defendant.     For  this  remark,  the  judgment  was  reversed.^ 

§  2300.  Expressing  Opinions  upon  the  Facts  by  Manner  and 
Emphasis.  —  It  is  obvious  that  a  judge  may,  by  manner  and 
emphasis,  convey  to  the  jury  a  distinct  opinion  as  to  the  facts  of 
the  case,  and  yet  the  words  used  by  him  in  instructing  them, 
when  embodied  in  a  bill  of  exceptions,  will  not  indicate  to  a  re- 
vising court  that  any  such  opinion  was  conveyed.^  But  where 
the  words  themselves  do  not  have  this  effect,  but  acquire  it  only 
from  the  animated  tone,  or  peculiar  empiiasis  with  which  they 
are  spoken,  and  the  record  before  the  revising  court  fails  to  show 
that  the  words  used  were  used  with  a  peculiar  emphasis,  and  in 
an  animated  tone,  it  will  not  be  the  ground  for  a  new  trial.* 
And  where  a  man  was  tried  for  murder,  and  the  proof  was  that 
his  son  struck  the  fatal  blow,  he  being  present,  aiding  and  abet- 
ting, and  the  defense  was  that  the  son  had  reasonable  ground  to 
believe  that  his  father's  life  was  in  peril,  the  judge,  referring  to 
this  defense,  asked  the  jury  with  emphasis,  and  in  a  somewhat 
animated  tone,  **  Where  was  the  evidence  to  establish  this 
fact?'*  —  it  was  held  that,  owing  to  the  emphasis  and  tone  in 
which  the  question  was  asked,  the  person  was  entitled  to  have  it 
construed  as  if  the  judge  had  instructed  the  jury  that  there  was 
no  evidence  of  the  fact;  but  the  Supreme  Court,  finding  no  evi- 
dence on  which  such  a  defense  could  be  predicated,  affirmed  a 
judgment  of  murder.* 

§  2301.  Giving:  Argrumentative  Instructions.  —  For  like  rea- 
sons, argumentative  instructions  should  not  be  given.  The  judge 
should  hold  the  scales  of  justice  evenly,  and  not  assume  the 
character  of  the  advocate.  Argumentative  instructions  trench 
upon  the  province  of  the  jury,  and  therefore  should  not  be  given ; 

»  Andrews  v.  Ketcham,   77  III.  377.  *  Reiger  v.  Davis,   67  N.   C.  186; 

These  decisions  are  either  trivial  and  State  v.  Simmons,  6  Jones  L.  (N.  C.) 

foolish,  or  else  they  involve  a  serious  21. 

Impeachment  of  the  system  of  trial  by  '  Reiger  v.  Davis,  supra* 

jury.  *  State  v,  Simmons,  supra. 
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and  the  giving  of  them  is  error. ^  One  court  has  several  times 
felt  called  upon  to  condemn  the  practice  of  counsel  drawing  up 
long  instructions  and  injecting  an  argument  into  them,  and  of 
the  court  giving  them  to  the  jury.^  It  is  not  error  to  refuse 
argumentative  instructions  which  embody  deductions  from  facts, 
which,  though  they  may  be  supposed  by  some  to  be  matters  of 
general  cognizance,  are  not  in  evidence  before  the  jury.  Accord- 
ingly, it  has  been  held  no  error  in  a  criminal  trial  to  refuse  a  re- 
quested instruction  beginning  with  the  words:  **  The  law  books 
are  full  of  cases  of  mistaken  identity."  ^ 

§  2302.  Urging  the  Jury  to  Betam  a  Verdict.  — There  seems 
to  be  no  end  to  the  fantastic  questions  which  the  ingenuity  of 
lawyers  will  bring  before  the  courts  of  error  for  their  decision. 
When  we  consider  the  rigor  with  which,  under  the  old  law,  judges 
kept  juries  together  till  they  should  agree,  we  can  scarcely  credit 
that  it  was  even  assigned  for  error  that  the  judge  urged  the  jury 
to  agree  upon  a  verdict.  But  it  was,  and  in  a  civil  case.  The 
Supreme  Court  of  Georgia  was  asked  to  reverse  a  judgment, 
because  the  judge,  in  his  charge,  said  to  the  jury:  ^^  This  case 
has  been  troublesome,  and  has  cost  much  time  and  trouble  to  in- 
vestigate it,  therefore  there  should  be  a  verdict."  The  Supreme 
Court  did  not  notice  the  point  in  its  opinion ;  but  the  official 
syllabus,  prepared  by  the  judge  who  delivered  the  opinion,  re- 
cites that  it  was  overruled.* 


§  2303.  Advising  the    Jurors   to     Yield   their    Individaal 
Opinions  to  each   other.  —  A  more   serious   question,  several 


1  Thorp  V,  Goewey,  86  lU.  612; 
Thompson  v.  Force,  C5  lU.  870;  Mer- 
ritt  V.  Merritt,  20  111.  65,  80;  Ludwlg 
V.  Sager,  84  lU.  90;  Chicago  &c.  U.  Co. 
r.  Griffin,  68  111.  499,  506;  State  v,  Orr, 
€4  Mo.  839;  Kirk  v.  Wolff  Man.  Co., 
118  111.  567;  s.  c.  6  West.  Rep.  510; 
Morris  v.  Lachman,  68  Cal.  109.  A 
flagrant  instance  of  an  argumeutative 
instruction,  in  a  criminal  case,  will  be 
loond  in  Hayes  v.  State,  58  Ga.  85,  48. 


«  Merritt  v,  Merrltt,  20  III.  65,  80. 
To  the  same  effect  are  Thompson  v. 
Force,  65  111.  870,  872,  and  Chapman 
r.  Cawry,  50  111.  512;  Coal  Run  Coal 
Co.  V,  Jones  (111  ),  0  West.  Rep.  501. 

>  Hugiies  V,  State,  75  Ala.  81,  35. 

*  Allen  V,  Woodson,  50  Ga.  53,  70. 
The  Supreme  Court  of  Michigan  were 
obliged  to  rule  the  same  point  In  Pierce 
V,  Rehfuss,  35  Mich.  53.  To  the  same 
effect  see  State  v,  Rollins,  77  Me.  880. 
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times  presented  to  the  appellate  courts,  has  been  whether,  where 
the  jury  have  been  out  a  long  time  without  being  able  to  agree, 
it  is  permissible  for  the  judge  to  advise  them  to  yield  their  in- 
dividual opinions  to  each  other.  In  a  criminal  case  in  Massachu- 
setts, the  following  charge  was  approved  on  exceptions:  **  The 
only  mode  provided  by  our  constitution  and  laws  for  deciding 
questions  of  fact  in  criminal  cases,  is  by  the  verdict  of  a  jury. 
In  a  large  proportion  of  cases,  and  perhaps,  strictly  speaking,  in 
all  cases,  absolute  certainty  cannot  be  attained  or  expected. 
Although  the  verdict  to  which  a  juror  agrees  must,  of  course,  be 
his  own  verdict,  the  result  of  his  own  convictions,  and  not  a  mere 
acquiescence  in  the  conclusion  of  his  fellows,  yet,  in  order  to 
bring  twelve  minds  to  a  unanimous  result,  you  must  examine  the 
questions  submitted  to  you  with  candor;  and  with  a  proper 
regard  and  deference  to  the  opinions  of  each  other.  You  should 
consider  that  the  case  must,  at  some  time,  be  decided;  that  you 
are  selected  in  the  same  manner,  and  from  the  same  source,  from 
which  any  future  jury  must  be ;  and  there  is  no  reason  to  sup- 
pose that  the  case  will  ever  be  submitted  to  twelve  men  more 
intelligent,  more  impartial,  or  more  competent  to  decide  it;  or 
that  more  or  clearer  evidence  will  be  produced  on  the  one  side  or 
the  other.  And  with  this  view,  it  is  your  duty  to  decide  the 
case,  if  you  can  conscientiously  do  so.  In  order  to  make  a 
decision  more  practicable,  the  law  imposes  the  burden  of  proof 
on  one  party  or  the  other,  in  all  cases.  In  the  present  case,  the 
burden  of  proof  is  upon  the  commonwealth  to  establish  every 
part  of  it,  beyond  a  reasonable  doubt ;  and  if,  in  any  part  of  it, . 
you  are  left  in  doubt,  the  defendant  is  entitled  to  the  benefit  of 
the  doubt,  and  must  be  acquitted.  But,  in  conferring  together, 
you  ought  to  pay  proper  respect  to  each  other's  opinions,  and 
listen,  with  a  disposition  to  be  convinced,  to  each  other's  argu- 
ments. And,  on  the  one  hand,  if  much  the  larger  number  of 
your  panel  are  for  a  conviction,  a  dissenting  juror  should  con- 
sider whether  a  doubt  in  his  own  mind  is  a  reasonable  one,  which 
makes  no  impression  upon  the  minds  of  so  many  men,  equally 
honest,  equally  intelligent  Avith  himself,  and  who  have  heard  the 
same  evidence,  with  the  same  attention,  with  an  equal  desire  to 
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arrive  at  the  truth,  and  under  the  sanction  of  the  same  oath. 
And,  on  the  other  hand,  if  a  majority  are  for  acquittal,  the 
minority  ought  seriously  to  ask  themselves,  whether  they  may 
not  reasonably,  and  ought  not  to  doubt  the  correctness  of  a  judg- 
ment, which  is  not  concurred  in  by  most  of  those  with  whom  they 
are  associated ;  and  distrust  the  weight  or  sufficiency  of  that  evi- 
dence which  fails  to  carry  conviction  to  the  minds  of  their 
fellows."  The  Supreme  Court  did  not  regard  this  charge  as 
equivalent  to  a  direction  to  a  minority  of  the  jury  to  yield  tl\eir 
own  opinions  and  judgment  to  the  views  of  the  majority,  and  to 
render  a  verdict  in  conformity  therewith.  Mr.  Justice  Bigelow, 
in  giving  the  opinion  of  the  court,  said:  **  Upon  a  careful  con- 
sideration of  these  instructions,  we  are  clearly  of  opinion,  that, 
so  far  from  being  improper,  or  of  a  nature  to  mislead,  they  were 
entirely  sound,  and  well  adapted  to  bring  to  the  attention  of  the 
jury  one  of  the  means  by  which  they  might  be  safely  guided  in 
the  performance  of  their  duty.  A  proper  regard  for  the  judg- 
ment of  other  men  will  often  greatly  aid  us  in  forming  our  own. 
In  many  of  the  relations  of  life,  it  becomes  a  duty  to  yield  and 
conform  to  the  opinions  of  others,  when  it  can  be  done  without 
a  sacrifice  of  conscientious  convictions ;  more  especially  is  this  a 
duty,  when  we  are  called  on  to  act  with  others,  and  when  dissent 
on  our  part  may  defeat  all  action,  and  materially  affect  the  rights 
and  interests  of  third  parties.  Such  is  the  rule  of  duty  con- 
stantly recognized  and  acted  on  by  the  courts  of  justice.  They 
not  only  form  their  opinions,  but  reconsider,  revise,  and  modify 
their  own  declared  judgments,  by  the  aid  and  in  the  light  of  the 
decisions  of  other  tribunals.  But  this  could  not  be  done,  if  it 
were  not  permitted  to  them  to  doubt  and  correct  their  opinions, 
when  they  were  found  to  differ  from  those  of  other  men,  who 
have  had  equal  opportunities  of  arriving  at  sound  conclusions 
with  themselves.  The  jury  room  is  surely  no  place  for  pride  of 
opinion,  or  for  espousing  or  maintaining,  in  the  spirit  of  contro- 
versy, either  side  of  a  causd.  The  single  object  to  be  there 
effected  is  to  arrive  at  a  true  verdict;  and  this  can  only 
be  done  by  deliberation,  mutual  concession,  and  a  due  defer- 
ence to   the   opinions  of    each   other.     By   such  means,   and 
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Buch  only,  in  a  body  where  unanimity  is  required,  can  safe 
and  just  results  be  attained;  and  without  them,  the  . trial  by 
jury,  instead  of  being  an  essential  aid  in  the  administration 
of  justice,  would  become  a  most  effectual  obstacle  to  it."^ 
In  a  civil  action  in  Oregon,  against  a  surgeon  for  malpractice, 
Upton,  J.,^  charged  the  jury  a^^  follows:  "Counsel  both  for  the 
plaintiff  and  for  the  defendant  have  remarked  upon  the  propriety 
or  impropriety  of  what  they  term  a  compromise  verdict.  In  re- 
gard to  that,  it  is  my  duty  to  say  to  you,  that  jurors  should  care- 
fully and  patiently  canvass  and  examine  all  the  evidence,  with  an 
honest  and  conscientious  effort  to  reconcile  any  differences  of 
opinion  they  may  entertain  of  the  truth  of  the  matters  put  in  is- 
sue. And  it  is  sometimes  the  case,  when  only  dollars  and  cents 
are  involved,  when  it  is  probable  the  exact  truth  can  never  be 
known,  and  where  there  is  an  honest  difference  of  opinion  among 
jurors,  — as,  for  an  instance,  when  the  matter  between  the  par- 
ties is  the  state  of  their  accounts,  which  have  been  loosely  kept, 
and  there  is  doubt  as  to  the  true  balance,  — that  concessions  may 
be  made  for  the  benefit  of  both  parties,  which  are  not  fully  in 
accord  with  the  individual  juror's  view  of  the  facts  proved.  But, 
in  this  class  of  cases,  each  party  has  a  right  to  insist  that  the 
jury,  and  each  juror,  should  render  a  verdict,  if  at  all,  literally 
*  according  to  the  law  and  the  evidence,  as  given  on  the  trial.'  "  ' 
Although  this  instruction  was  not  passed  upon  by  a  court  of  ap- 
peal, yet  it  was  quoted  with  apparent  approval  by  the  Supreme 
Court  of  Indiana  in  a  case  where  the  question  was  carefully  con- 
sidered; and  that  court  added  the  following  observations:  "  Itis 
the  duty  of  jurors  to  consider  carefully  every  part  of  the  evi- 
dence, and,  if  necessary,  reconsider  it;  and  to  hear  and  consider 
the  views  and  arguments  of  their  fellow  jurors ;  but  at  last  each 
one  of  them  must  act  upon  his  own  judgment,  and  not  upon  that 
of  another.  This  seems  to  be  the  rule  contemplated  by  the  stat- 
ute,* which  make?,  it  a  good  ground  for  a  new  trial,  when  the 
verdict  has  been  decided  by  other  means  than  a  fair  expression 

1  Com.  V,  Tuey,  8  Cush.  (Mass.)  1.         *  Boydston  v.   Giltner,  8    Ore.  113; 
'  Then    a  judge    of    the    Supreme      124. 
Court  of  that  State.  <  2  Gav.  &  U.  Ind.  Stat.,  424;  §  142. 
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of  opinion,  on  the  part  of  all  the  jurors."  ^  On  the  trial  of  an 
indictment  for  murder  in  Connecticut,  error  was  assigned  upon 
the  refusal  of  the  trial  court  to  charge  the  jury  that  *'  each  juror 
in  this  case  must. be  governed  by  his  own  judgment,  founded 
upon  the  law  and  the  evidence,  and  must  not  be  governed,  con- 
trolled or  influenced,  by  the  judgment  or  opinions  of  others  in 
agreeing  to  a  verdict."  It  was  held  that  this  proposition  was  not 
sound  law,  and  the  trial  court  would  not  have  been  justified  in 
g'iving  it  in  charge  to  the  jury.  The  Supreme  Court  said:  **  Al- 
though the  verdict  to  which  each  juror  agrees  must,  of  course,  be 
his  own  conclusion,  and  not  a  mere  acquiescence  in  the  conclu- 
sions of  his  fellows,  yet,  in  order  to  bring  twelve  minds  to  a 
unanimous  result,  the  jurors  should  examine  with  candor  the 
questions  submitted  to  them,  and  with  due  regard  and  deference 
to  the  opinions  of  each  other.  In  conferring  together,  the  jury 
ought  to  pay  proper  respect  to  each  other's  opinions,  and  listen 
with  candor  to  each  other's  arguments.  If  much  the  larger  num- 
ber of  the  panel  are  for  a  conviction,  a  dissenting  juror  should 
consider  whether  the  doubt  in  his  own  mind  is  a  reasonable  one 
which  makes  no  impression  on  the  minds  of  so  many  men  equally 
honest,  equally  intelligent  with  himself,  who  have  heard  the 
same  evidence,  with  the  same  attention,  and  with  equal  desire  to 
arrive  at  the  truth,  and  under  the  sanction  of  the  same  oath. 
And  on  the  other  hand,  if  a  majority  are  for  acquittal,  the  mi- 
Dority  ought  seriously  to  ask  themselves  whether  they  may  not 
reasonably,  and  ought  not  to,  doubt  the  conclusions  of  a  judg- 
ment which  is  not  concurred  in  by  most  of  those  with  whom  they 
are  associated,  and  distrust  the  weight  or  sufficiency  of  that  evi- 
dence which  fails  to  carry  conviction  to  the  minds  of  their  fel- 
lows."* 

§  2304.  Distinction  between  Direction  as  to  the  Law  and 
Advice  as  to  the  Factfl. — Those  courts,  which  uphold  the  right  of 
the  judge  to  comment  upon  the  evidence  and  express  his  opinion 
to  the  jury  upon  the  facts,  are  careful  to  distinguish  between 

1  Clem  V.  State,  42  Ind.  420.  438.  >  State  v.  Smith,  49  Conn.  876,  886. 
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the  direction  of  the  judge  as  to  the  law  of  the  case,  and  his 
advice  to  the  jury  as  to  the  facts.*  The  direction  of  the  judge  as 
to  the  law  is  binding  upon  the  consciences  of  the  jury  ;  they  are 
bound  to  follow  it,  and  if  they  do  not,  their  verdict  will  be  set 
aside.  But  the  jury  are  not  bound  to  follow  his  opinion  as  to 
the  facts;  that  is  given  to  aid  and  assist,  not  to  control  them; 
and,  lest  the  jury  should  infer  that  they  are  bound  to  follow  the 
judge's  opinion  on  the  factB,  it  is  his  duty  to  state  to  them  dis- 
tinctly that  they  are  not,  and  that  the  responsibility  of  finding 
the  facts  is  theirs.^  The  duty  of  the  judge  in  summing  up  the 
evidence  and  instructing  the  jury,  was  well  summarized  by  Chief 
Justice  Parker,  of  Massachusetts,  in  the  celebrated  trial  of  Sel- 
fridge :  **  I  hold  the  privilege  of  the  jury  to  ascertain  the  facts, 
and  that  of  the  court  to  declare  the  law,  to  be  distinct  and  inde- 
pendent.  Should  I  interfere  with  my  opinion  on  the  testimony, 
in  order  to  influence  your  minds  to  incline  either  way,  I  should 
certainly  step  out  of  the  province  of  a  judge  into  that  of  an  ad- 


1  Ante,  §  2296. 

8  Gardner  v.  Picket,  19  Wend.  (N. 
Y.)  186;  New  York  Fire  Ins.  Co.  v. 
Walden,  12  Johns.  (N.  Y.)  613;  Holder 
V.  State,  5  Ga.  441 ;  Stiel  v.  Glass,  1  Ga. 
475,  486;  Potts  v.  House,  6  Ga.  324, 
344;  Solarte  v.  Melville,  7  Barn.  & 
Cres.  480,  435.  While  the  English 
rule  of  charging;  the  jury  prevailed  in 
Georgia,  a  distinction  was  carefully 
observed  between  the  opinion  and  d^- 
rection  of  the  judge,  and  many  cases 
emphasize  the  principle  that,  while 
the  judge  is  at  liberty  to  express  his 
opinion  upon  the  facts, '  he  should 
make  the  jury  feel  that  upon  them 
alone  devolves  tlie  responsibility  of 
their  verdict,  and  should  not  permit 
them  to  feel  that  they  can  take  shelter 
under  his  opinion.  Holder  v.  State,  5 
Ga.  441;  SteU  v.  Glass,  1  Ga.  475,  487; 
Beall  V.  Mann,  6  Ga.  456,  471;  Potts  v. 
House,  6  Ga.  324,  344.  Compare  Jolm- 
sonr.Kinsey,  7Ga.428,  431.  In  a  cele- 
brated capital  case  in  that  State  it  was 


held  error  for  the  judge,  in  charging, 
the  jury,  to  intimate  doubts  as  to  the 
competency  of  certain  legal  testimony 
which  had  been  submitted  to  them, 
since  this  was  calculated  to  weaken 
its  effect  in  their  minds.  Monroe  o. 
State,  5  Ga.  86;  8,  c.  Horr.  and  Th. 
Self  Def .  442.  So  it  was  held  error 
to  remind  them  of  the  existence  of  the 
Supreme  Court,  to  which  the  defend- 
ant might  carry  the  case,  if  evidence 
offered  in  his  behalf  had  been  improp- 
erly rejected,  and  an  appeal  in  conse- 
quence thereof  should  become  neces- 
sary; .since  this  had  a  tendency  to 
weaken  their  sense  of  responsibility. 
Ibid.  In  a  later  case  the  same  court 
said:  "As  the  jury  have  no  concern 
with  the  reviewing  powers  of  the  Su- 
preme Court,  any  reference  to  the 
same  by  the  presiding  judge  in  his 
charge,  on  the  law  of  a  criminal  case,, 
even  if  not  positive  error,  should  be 
omitted."  Hayes  v.  State,  58  Gk,  35,. 
40. 
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vocate.  All  which  I  conceive  necessary  or  proper  for  one  to  do 
in  this  part  of  the  cause  is,  to  call  yoar  attention  to  points  of 
fact  on  which  the  cause  may  turn,  state  the  prominent  testimony 
in  the  case  which  may  tend  to  establish  or  disprove  those  points, 
give  you  some  rules  by  which  you  are  to  weigh  testimony,  if  a 
contrariety  should  have  occurred,  and  leave  you  to  form  a  de- 
cision according  to  your  best  judgment,  without  giving  you  to 
understand,  if  it  can  be  avoided,  what  my  opinion  of  the  subject 


ifl."i 


1  Com.  V,  Sellrldge,  Horr.  &  Thomp.  Cases  on  Self  Defense,  1, 19. 
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CHAPTER    LXV. 

OF  THE  ELEMENTS  OF  THE  CHARGE. 

Section 
2809,  View  that  the  Instructions  must  be  Confined  to  the  Issues  made  by  the 
Pleadings. 

2310.  View  that  the  Jury  should  be  Instructed  upon  the  Case  made  by  the 

Evidence  although  Variant  from  the  Issues  made  by  the  Pleadings. 

2311.  In  such  Case  the  Court  may  direct  the  Proper  Amendment. 

2312.  Further  of  this  Subject. 

2313.  Rule  in  Criminal  Cases. 

2314.  The  Judge  must  state  the  Issues  and  not  refer  the  Jury  to  the  Pleadings. 

2315.  Relation  of  the  Charge  to  the  Evidence. 

2316.  Instructions  on  Illegal  Evidence  Admitted  without  Objection. 

2317.  Probative  Force  of  the  Evidence  which  will  Warrant  the  Submission  of 

an  Hypothesis  of  Fact  to  the  Jury. 

2318.  Jury  must  "  Believe  from  the  Evidence." 

2319.  Error  to  submit  to  the  Juiy  an  Hypothetical  state  of  Facts  which  on 

Evidence  stands  Uncontradicted. 

2320.  Hlustrations  of  the  Foregoing  Rule. 

2321.  Stating  an  Abstract  Proposition  of  Law. 

2322.  Instructing  on  the  Lower  Degrees  of  Crime. 

2323.  When  a  Verdict  renders  such  an  Error  Immaterial. 

2324.  Instructions  should  be  Hypothetical  where  the  Evidence  is  Conlllcttiig. 

2325.  Instructions  should  be  Accurate,  Clear,  Pointed  and  Definite. 

2326.  Should  not  be  Ambiguous,  Inconsistent  or  Contradictory. 
2827.  Kor  couched  in  Technical  Language. 

2328.  Should  Cover  the  whole  Case. 

2329.  Instructing  on  Particular  Phases  or  Theories. 

2330.  Giving  Undue  Prominence  to  Isolated  Parts  of  the  Testtmoqy. 

2331.  Making  a  Principle  of  Law  too  Prominent  by  Repetition. 

2332.  Instructions  couched  in  General  Terms. 

2333.  Long  and  Numerous  Instructions. 

§  2309.  View  that  tbe  Instractions  must  be  Confined  to  the 
Issnes  made  by  tbe  Pleadings.  —  Several  courts  take  the  view 
that  the  instructions  must  confine  the  attention  of  the  jury  to  the 
case  made  by  the  pleadings ;  and  an  instruction  which  authorizes 
them  to  consider  matters  foreign  to  the  issue  is  erroneous.' 

»  Terry  v.  Shively,  64  Ind.  106. 
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Consequently,  where  the  evidence  makes  out  a  case  entitling  the 
plaintiff  to  recover,  but  upon  a  different  theory  from  that  set  up 
in  his  petition,  it  will  be  error  to  give  an  instruction  in  con- 
formity with  the  case  made  by  the  evidence.^  In  one  case  that 
court,  professing  to  state  the  whole  matter  **  in  a  nutshell," 
said:  *•  Instructions  should  not  be  given,  unless  there  is  evidence 
on  which  to  base  them  ;  but  there  can  be  no  evidence  on  which 
to  base  them  if  that  evidence  overthrows  the  pleadings  of  the 
party  who  introduces  it."  ^  In  other  cases  it  has  been  held,  with 
obvious  reason,  that  an  instruction  which  contradicts  a  fact  set 
up  by  the  party's  own  pleading,^  or  which  ignores  the  only  real 
matter  in  issue  under  the  pleadings,*  is  properly  refused.  The 
Supreme  Court  of  Nebraska  has  adopted  the  doctrine  of  the 
Supreme  Court  of  Missouri,*  that  the  instructions  must  be  con- 
fined to  the  case  made  by  the  evidence  within  the  issues  defined 
by  the  pleadings,  and  where  the  instructions  which  were  given 
"  manifestly  diverted  the  attention  of  the  jury  from  that  which 
was  to  that  which  was  not  in  issue,  thus  defeating  the  very  object 
which  the  law  has  in  contemplation  in  requiring  pleadings  to  be 
filed,"  the  judgment  was  reversed,  the  court  adding  that  **the 
court  does  not  possess  the  power  to  change  by  instructions  the 
issues  which  the  pleadings  present."  %  In  Oregon  it  is  ruled  that 
an  instruction  which  directs  the  attention  of  the  jury  to  a  fact 
not  in  issue,  and  making  their  finding  another  fact  decisive  is 
erroneous,  although  the  fact  under  proper  issues  might  be  ma- 
terial to  or  decisive  of  the  rights  of  the  parties.^ 


1  Glass  V,  Gelvin,  80  Mo.  297 ;  Cap- 
ital Bank  v.  Armstrong,  62  Mo.  59; 
Moffat  V.  Conklin,  86  Mo.  453;  Iron 
Mountain  Bankt?.  Murdoch,  62  Mo.  70; 
'Wade  V.  Hardy,  76  Mo.  394;  Currier 
V,  Lowe,  82  Mo.  203. 

*  Capital  Bank  v.  Armstrong,  62 
Mo.  59,  G6. 

8  Bruce  v.  Sims,  84  Mo.  246,  251. 

<  Greer  v.  Parker,  85  Mo.  107. 

'  In  Iron  Mountain  Bank  v.  Mur- 
doch, 62  Mo.  70. 

«  Frederick  v,  Kinzer,  17  Neb.  366. 


The  language  quoted  is  from  the  Mis- 
souri case  previously  cited. 

'  Marx  V,  Schwartz  (Ore.),  12  Pac. 
Rep.  253.  In  Parker  v.  Marquis,  64 
Mo.  88,  42,  an  instruction  w^as  held 
properly  refused,  because  it  made  a 
case  for  the  defendant,  not  made  in 
his  answer,  nor  in  hU  evidence.  In 
Gilchrist  v,  Donnell,  63  Mo.  591,  it 
was  held  proper  to  refuse  instruc- 
tions which  did  not  touch  the  issues 
tried,  and  which  were  mere  abstract 
propositions    of    law.    In    Camp   v. 
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§  2310.  View  tbat  the  Jury  should  be  Instructed  upon  the 
Case  made  by  the  Evidence  althonsh  Variant  from  the  Issues 
made  by  the  Pleadings.  —  This  view  ignores  a  principle  which 
obtains  in  almost  every  situation  in  a  civil  trial,  that  the  court  is 
to  disregard  at  every  stage  of  the  trial  those  errors  or  irregular- 
ities which  it  is  competent  for  the  party  to  waive,  and  which  the 
party  against  whom  they  are  committed  does  not  object  to  at  the 
time.  The  object  of  pleadings  being  merely  to  7io^f/y  the  op- 
posite party  of  the  ground  of  action  or  defense,  if  the  party 
comes  into  court,  it  is  not  perceived  why  he  may  not  waive  the 
notice  as  in  every  other  case,  although  the  pleading  may  not 
advise  him  of  the  case  or  defense  which  is  actually  tendered  in 
the  evidence.  Several  of  the  best  courts  in  the  country  proceed 
upon  this  enlightened  view.^    The  sound  view  is  believed  to  be 


Heelan,  43  Mo.  591,  it  was  held  proper 
to  refuse  an  instruction  which  pre- 
sented an  issue  not  raised  by  the 
pleadings;  **  but,"  the  court  added, 
"  if  this  were  otherwise,  the  instruc- 
tion would  still  be  bad,  as  not  predi- 
cated upon  the  testimony."  In  Iron 
Mountain  Bank  v.  Murdock,  62  Mo.  70, 
73,  it  is  said  by  Sherwood,  J.,  in  giv- 
ing the  opinion  of  the  court:  "  Iircon- 
formity  with  our  previous  ruling  in 
tho  case  above  referred  to,  inasmuch 
as  there  was  no  issue  made  by  the 
pleadings  as  to  subsequent  ratifica- 
tion, by  Armstrong,  of  the  alleged  al- 
teration, the  third  instruction,  given 
at  the  plaintiff^s  instance  must  be 
held  erroneous.  It  manifestly  diverted 
the  attention  of  the  jury  from  that 
which  was,  to  that  which  was  not  in 
issue,  thus  defeating  the  very  object 
which  the  law  has  in  contemplation, 
when  requiring  pleadings  to  be  filed; 
and  a  court  does  not  possess  the 
power  to  change,  by  instructions,  the 
issues  which  the  pleadings  present." 
In  Moffat  V.  Conklln,  35  Mo.  453,  457, 
it  is  said  by  Dryden,  J. :  **  A  court  has 
no  right,  by  instructions  to  the  jury, 


to  change  the  issues,  or  mitigate  the 
requirements  of  the  pleadings."  In 
Bernhard  v.  Washington  Life  Ins.  Co., 
40  Iowa,  442,  It  is  held  that  the  court 
cannot  give  an  instruction  upon  an 
issue  not  raised  by  the  pleadings. 
Thus,  the  action  being  on  a  policy  of 
insurance,  the  answer  denied  payment 
of  premiums,  and  there  was  no  repli- 
cation that  payment  of  the  premiums 
had  been  waived.  It  was  held  error 
for  the  judge  to  tell  the  jury, 
that  they  might  inquire  whether  pay- 
ment of  the  premiums  had  been 
waived.  The  plaintiff  having,  in  his 
pleading,  planted  himself  upon  the 
issue  of  payment,  and  no  other,  he 
could  not  raise  an  issue  by  his  evi- 
dence, and  have  an  instruction 
thereon.  So,  in  Lumbert  v.  Palmer, 
29  Iowa,  104,  it  was  held,  that  a 
plaintiff  in  an  action  upon  a  bill  of  ex- 
change cannot  aver  payment,  protest 
and  notice,  and  recover  upon  proof  of 
facts  amounting  to  a  waiver  thereof. 
1  Bowers  v.  Thomas,  62  Wis.  480; 
Walker  r.  Ebert,  29  Wis.  194;  Kellogg 
V.  Steiner,  Id.  62G;  Butler  v.  Cams, 
37  Wis.  61;  Chipman  «.  Tucker,  38 
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that  the  instructions  have  no  connection  with  the  pleadings,  ex- 
cept through  the  evidence. .  The  jury  **  find  from  the  evidence," 
and  not  from  the  pleadings.  The  pleadings,  are  intended  to  ap- 
prise the  opposite  party- of  the  ground  of  action  or  defense,  and 
to  guide  the  court  in  admitting  or  rejecting  evidence.  The  jury 
have  nothing  to  do  with  them ;  ^  are  not  permitted  to  take  them 
to  their  room  when  they  retire ;  and  it  is  unprofessional  for  coun- 
sel to  comment  on  them  to  the  jury,  nor  should  the  judge  per- 
mit it  to  be  done.  Suppose,  then,  that  facts  come  out  in  the 
evidence  ftroacZer  than  those  alleged  in  the  pleadings,  or  otherwise 
raryingr  from  them.  Is  the  judge  to  instruct  the  jury  upon  the 
whole  evidence,  or  is  he  to  limit  his  instructions  to  so  much  of 
the  evidence  as  is  within  the  scope  of  the  pleadings  ?  The  proper 
answer  is  believed  to  be  this :  If  neither  of  the  parties  has  ob- 
jected to  the  evidence  on  the  ground  of  variance,  the  judge  is  to 
instruct  the  jury  upon  the  whole  evidence;  *  the  rule  being,  that 
a  variance  between  the  pleadings  and  the  evidence  is  no  ground 
of  error,  unless  the  evidence  was  objected  to  on  this  ground  at 
the  time  it  was  offered."  If,  however,  the  variance  is  such  as 
to  leave  the  pleading  substantially  improved,  then,  as  in  any 
other  case  where  the  claim,  or  the  defense,  is  unsupported  by 
the  evidence,  the  judge  will  direct  a  nonsuit,  or  instruct  the  jury 
to  find  against  the  party  who  has  the  burden  of  proof.*  But 
this  danger  can  never  arise,  if  the  case  has  been  properly  tried, 
down  to  the  point  of  time  wherein  it  becomes  necessary  to  charge 
the  jury;  for  in  this  case,  no  evidence,  not  in  conformity  with 
the  issues,  will  have  been  admitted,  or,  if  inadvertently  admitted, 
will  be  excluded  from  the  consideration  of  the  jury  by  the  court 


Wis.  43;  Roberts  v,  McGrath,  Id.  62; 
Hobertsv.  Wood,  Id,  60;  Griffiths  r. 
KeUogg,  89  Wis.  290;  Taylor  v.  At- 
chison,  64  111   196;  Wait  ».  Pomeroy, 

20  Mich.  426;  Burson  v.  Huntington, 

21  Mich.  416;  Whitney  r.  Snyder,  2 
XAns.  477. 

1  Post,  §  2314. 

2  Boyce  v,  California  Stage  Co.,  26 
Oal.  460. 


8  Roberts  o.  Graham,  6  Wall.  (XJ.  S.) 
678,  681,  (citing  Mosher  r.  Lawrence, 
4  Denio  (N.  Y.),  421;  Lawrence  v. 
Barker,  6  Wend.  (N.  Y.)  806;  New- 
berry V.  Lee,  8  Hill  (N.  Y.),  623; 
McMicken  v.  Brown,  6  Mart.  (n.  s.) 
(La.)  86;  Goslin  v,  Corry,  7  Man.  &  G. 
847;  Doe  v.  Benjamin,  9  Ad.  &  E. 
644). 

*  AnUy  §  2261 . 
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in  instructing  them  to  disregard  it.  The  rule,  frequently  laid 
down,  that  instructions  should  hQ  pertinent  to  the  issue ^^  does  not, 
it  is  believed,  iupugn  the  foregoing  views;  for  this  expression  is 
used  with  reference  to  the  assumption  that  the  evidence  conforms, 
as  it  should,  to  the  issue  made  by  the  pleadings.  With  this 
qualification,  the  meaning  of  the  expression  becomes  nothing 
more  than  that  which  is  more  frequently  used,  — that  the  giving 
of  abstract  instructions  is  error. ^ 

§  2311.  In  sneh  Case  tbe  Court  may  direct  tbe  Proper 
Amendment.  —  If  it  is  absolutely  necessary  that  the  pleadings, 
the  object  of  which  is  to  notify  the  opposite  party  in  advance 
of  the  ground  of  action  or  defense  which  will  be  set  up,  should 
after  such  evidence  ip  in  without  objection,  be  amended  to  make 
them  conform  to  the  evidence  —  a  principle  the  very  suggestion 
of  which  is  nonsense,  since  there  is  no  sense  in  writing  a  formal 
notice  in  order  that  a  person  may  be  informed  of  what  he  already 
knows;  yet,  if  it  is  necessary,  it  is  held  that  the  trial  court  should 
direct  the  proper  amendment  in  order  to  make  the  pleading  con- 
form to  the  evidence.^ 

§  2312.  Further  of  tbis  Subject. — Assuming,  of  course, 
that  there  is  relevant  evidence  upon  the  issue  made  by  the  plead- 
ings, it  has  been  held  that  it  is  not  error  to  give  an  instruction 
upon  such  issue,  although  the  pleadings,  by  which  the  issue  is 
raised,  may  have  been  bad  on  demurrer.  The  party  complaining 
of  the  defect  in  the  pleading,  having  omitted  to  demur,  cannot 
reach  the  same  result  by  objecting  to  instructions.*  In  like 
manner,  it  is  not  proper  for  a  judge,  by  an  instruction  to  the 
jury,  to  perform  the  office  of  a  demurrer  on  motion  to  strike  out 
a  defective  pleading.  If  a  valid  defense  has  been  defectively 
pleaded,  and  the  pleading  has  not  been  demurred  to,  and  there 
has  been  no  motion  to  strike  out  under  the  statute,  it  is   not 

1  Henry r.  Davis,?  W.  Va.  716.  613;  Marschnetz  v.  Wright,  50  Wis. 

*  Post,  §  2315.  175,  178. 

«  Bowers  v,  Thomas,  62  Wis.  480,  <  Low  r.  Getty,  18  111.  498;  MiUer 

484;  Flanders  v.  Cottrell,  3G  Wis.  564;  v.  Balthaser,  78  lU.  302. 
Stetter  v,  Chicago  &c.  R.  Co.,  49  Wis. 
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competent  for  the  judge  to  instruct  the  jury  to  disregard 
such  pleading ;  for  this  has  the  effect  of  depriving  the  party 
pleading  it  of  his  right  of  amendment.^  There  is,  obviously, 
a  limit  to  the  application  of  this  rule.  If  the  pleading  com- 
plained of  sets  forth  no  legal  ground  of  action  or  defense, 
no  amount  of  evidence  in  support  of  it  can  give  the  party 
pleading  it  a  right  to  a  verdict.  A  judgment  in  such  a  case 
will,  on  motion,  be  arrested.  Accordingly,  it  has  been  ruled  by 
the  Supreme  Court  of  the  United  States,  with  obvious  pro- 
priety, that  where  a  plea,  which  has  been  interposed  as  a  de- 
fense to  the  action,  sets  up  matter  which  constitutes  no  defense 
in  point  of  law,  and  such  plea  has  not  been  demurred  to,  and  the 
judge  has  admitted  evidence  in  support  of  it,  this  will  not  justify 
instructions  to  the  jury  in  conformity  with  it;  for  no  system  of 
pleading  can  be  appealed  to  to  justify  the  court  in  giving  in- 
structions to  the  jury  which  are  contrary  to  law.* 

§  2313.  Rule  in  Criminal  Cases.  —  Criminal  prosecutions 
rest  upon  a  different  footing  from- civil  actions.  Here  the  State 
is  .proceeding  against  the  accused,  charging  him  with  the  com- 
mission of  an  offense  against  society,  a  conviction  for  which  en- 
tails disgrace,  fine,  imprisonment,  or  even  death.  The  burden 
is  upon  the  State  at  every  stage  of  the  proceeding.  The  accused 
is  not  presumed  to  waive  his  rights  by  mere  silence  or  acquies- 
cence; at  least,  the  doctrine  of  waiver  does  not  obtain  to  the 
same  extent  as  in  civil  trials,  and  some  courts  seem  disposed  to 
deny  it  altogether.  There  is,  then,  in  such  a  trial,  obvious  pro- 
priety in  confining  the  attention  of  the  jury  to  the  crime  charged 
in  the  indictment;  otherwise,  the  grand  jury  might  charge  the 
accused  of  one  offense,  and  he  might  be  convicted  of  another 
and  different  offense,  of  which  no  grand  jury  had  charged  him. 
The  indictment  which  he  is  required  to  answer  sustains  a  differ- 
ent oflSce  from  that  of  the  declaration  or  complaint  in  a  civil 
action.  It  is  something  more  thaji  a  mere  notice  to  him  of  what 
he  is  called  upon  to  defend.     It  is  a  solemn  accusation  against 

1  Railroad     r.    Konk,     11    Heisk.  2  United  States  v,  Dashiel,  4  WaU. 

(Tenn.)  675.  (U.  S.)  182. 
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him,  made  by  an  inquisitorial  body,  charging  him  with  a  crime 
or  misdemeanor.  The  general  rule,  therefore,  is  that  the  in- 
structions in  criminal  cases  must  be  confined  to  the  crime  laid  in 
the  indictment,  or  to  some  inferior  grade  of  the  same  crime,  of 
which,  if  the  evidence  warrants  it,  the  jury  may  be  authorized 
to  convict;  and  an  instruction  which  authorizes  the  jury  to  con- 
vict of  a  crime  of  a  different  nature  is  erroneous.  Thus,  where 
the  defendant  was  charged  with  the  crime  of  feloniously  entering 
a  dwelling-house  with  intent  to  commit  larceny,  it  was  error  for 
the  court  to  instruct  the  jury  that  they  should  find  him  guilty,  if 
they  believed  from  the  evidence  that  he  entered  the  house  with 
intent  to  commit  any  felony }  So,  where  the  information  charged 
the  playing  of  cards  at  a  house  for  retailing  spirituous  liquors, 
it  was  error  to  give  an  instruction  which  authorized  the  jury  to 
convict  in  case  they  should  find  that  the  card-playing  was  done 
at  any  other  place, '^  But  where  the  court  states  to  the  jury  the 
facts  alleged  in  the  indictment,  stating  the  crime  charged  and  the 
law  applicable  to  the  grounds  on  which  the  defense  is  based,  this 
is  a  sufficient  instruction.^ 

§  2814.  The  Jadgre  must  State  the  Issues,  and  not  Refer 
the  Jury  to  the  Pleadingrs.  —  It  is  the  duty  of  the  court  to  de- 
termine what  are  the  issues,  and  to  state  them  to  the  jury,  and  it 
is  error  to  refer  them  to  the  pleadings  to  determine  the  issues,  in 
whole  or  in  part.*  Accordingly,  it  has  been  held  error  for  the 
court,  after  a  statement  of  the  issues,  to  add  the  following: 
•*  For  a  more  exact  and  complete  statement  of  the  allegations  of 
the  parties  and  the  issues  in  the  case,  see  the  pleadings  them- 
selves." *  But  the  same  court  has  held  that  where  the  trial  court 
in  its  charge  has  fully  stated  the  issues  to  the  jury,  the  remark 
that  **  they  are  referred  to  the  pleadings  for  the  issues,"  is  not 
prejudicial  error.^     It  has  been  held  error  for  the  judge  to  per- 

1  People  V.  Mulkey,  66  Cal.  601.  702;  Porter  v.  Knight,  63  la.  365. 

2  Bacchus  V.  State,  18  Tex.  App.  15.  *  Porter  v.  Knight,  stipra;  Bryan  v. 

*  State  V.  Nadal   (Iowa),  29  N.  W.      Chicago  &c.  R.  Co.,  supra. 

Rep.  451.  •  Drake  t?.  Chicago  &c.  R.  Co.  (la.), 

*  Bryan  v.  Chicago  &c.  R.  Co.,  63      29  N.  \V.  Rep.  804. 
la.  4G4  \  Fitzgerald  v.  McCarty,  55  la. 
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mit  the  defendant  to  read  his  answer  to  the  jury,  where  the 
plaintiff  had  not  made  it  testimony,  but  had  declined  to  make 
any  use  of  it,  and  had  submitted  his  case  on  other  evidence.*  It 
is  error  for  the  judge  to  instruct  the  jury  that  they  are  at  liberty 
to  construe  and  determine  the  effect  of  the  pleadings ; '  or  to 
leave  them  to  determine  whether  there  is  a  variance  between  the 
pleadings  and  the  proofs.^  But  it  is  his  duty  to  state  the  issues 
to  them,  without  referring  them  to  the  pleadings  to  determine 
what  the  issues  are.*  It  is  not  prop\Rr  to  blend  a  question  of  the 
sufficiency  of  a  pleading,  i.e.,  the  answer,  with  an  instruction  on 
the  facts  of  the  case.  Such  a  practice  can  only  be  to  lead  to 
confusion  and  mistake.*  Under  the  Missouri  statute  of  jeofails,* 
authorizing  amendments  in  case  of  variance,  if  the  party  bene- 
fited by  the  testimony  which  has  been  introduced,  and  which  is 
not  warranted  by  the  pleadings,  does  not  ask  to  have  the  plead- 
ings amended  so  as  to  embrace  the  state  of  facts  made  by  the 
testimony,  the  judge  may  refuse  to  instruct  in  conformity  with 
such  testimony,  and  confine  his  instruction  to  the  case  made  by 
the  pleading  and  so  much  of  the  evidence  as  conforms  to  it.^ 
The  rule,  elsewhere  stated,®  that  non-direction  will  be  no  ground 
of  reversing  a  judgment,  unless  a  specific  direction  upon  the 
omitted  point  or  element  of  the  charge  is  requested  and  refused, 
has  been  applied  to  an  imperfect  statement  of  the  issues;  the  party 
desiring  a  more  specific  statement  of  them  must  call  the  attention 
of  the  court  thereto,  by  a  request  for  a  correct  instruction,  in 
order  to  secure  a  review  of  the  instruction  by  an  appellate  court.® 
Moreover,  in  determining  whether  the  jury  have  been  properly 
instructed,  the  substance  and  effect  of  the  instructions,  taken  as 
a  whole,  will  be  considered,  and  not  merely  their  form  or  orderly 
arrangement.*®     It  follows  that  the  mere  fact  that  the  court  in 

1  Fugatev.  Carter,  6  Mo.  267,  278.  «  2  Wapn.   Mo.  Stat.,  p.  1034,  §  3; 

2  Tipton  V.  Triplett,  1  Mete.  (Ky.)      1  Rev.  Stat.  Mo.  1879,  §  8567. 

670}  HaU  V,  Renfro,  8  Mete.    (Ky.)  ^  Budd  v.  Hoflfheimer,  62   Mo.  297, 

67.  308. 

»  Oxley  V.  Storer,  64  111.  159.  »  p^g^,  §  2841. 

*  Daseler  v.  Wisley,  32  Mo.    498;  »  Sioux  City  &e.  R.  Co.  r.  Flnlay- 

Bradshaw  v.  Mayflcld,  24  Tex.  481.  son,  16  Neb.  678. 

«  Chiles  V.  W allace,  83  Mo.  84, 89.  »«  Post,  §  2352. 
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stating  the  issues  to  the  jury  may  have  omitted  to  state  fully  the 
nature  of  the  defense  set  up, in  answer,  will  not  be  prejudicial 
error,  if  the  defense  is  fully  and  fairly  presented  in  the  subse- 
quent instructions  given.* 

§  2315.  Relation  of  the  Chargre  to  the  Evidence. — ^The 
judge  instructs  the  jury  hypothetically,  upon  whatever  state  of 
facts,  within  the  limits  of  the  issues,  there  is  evidence  tending  to 
prove.  It  is  error  for  him  to  submit  to  the  jury  a  fact  or  a  state 
of  facts,  which  there  is  no  evidence  tending  to  prove,*  unless  it 
stands  admitted  by  the  pleadings  or  otherwise ;  and  hence  it  is, 
of  course,  not  error  in  any  case  to  refuse  such  an  instruction.^ 


1  SUtz   V,  Hawkeye    Ins.    Co.,   71 
Iowa,  710;  8,  c.  29  N.  W.  Rep.  605. 

2  Swank  v.  Nichols,  24  Ind.  199; 
Ewing  V.  Rankle,  20  111.  448;  Coughlin 
V.  People,  18  111.  2G6;  Galena  &c.  R. 
Co.  V,  Jacobs,  20  111.  478,  487;  Har- 
rison V,  Caclielin,  27  Mo.  2G;  State 
V.  Harrison,  5  Jones  L.  (N.  C  )  116; 
Smith  V.  Sasser,  5  Jones  L.  (N.  C.) 
388;  PoweU  v.  Bradlee,  9  Gill  &  J. 
(Md.)  221;  Herndon  v.  Bryant,  39 
Miss.  336;  Oliver  v.  State,  39  Miss. 
526;  Cothrauv.  State,  39  Miss.  541; 
Dickerson  v.  Johnson,  24  Ark.  251 ; 
JefEersonville  R.  Co.  v.  Swift,  26  Ind. 
459;  Webster  College  v.  Tyler,  85  Mo. 
268 ;  Dula  v,  Cowles,  4  Jones  L.  (N.  C.) 
519;  Commissioners  of  Beaufort  v. 
Duncan,  1  Jones  L.  (N.  C.)  234;  Bond 
V.  Hall,  8  Jones  L.  (N.  C.)  14;  Cobb  v. 
Fogalman,  1  Ired.  (N.  C.)  440,  444; 
Sutton  t7.  Madre,  2  Jones  L.  (N.  C.) 
320;  Urkett  t;.  Coryeli,  5  Watts  &S. 
(Pa.)  61;  Switland  r.  Holgate,  8  Watts 
(Pa.),  385;  Jones  v.  W^ood,  16  Pa.  St. 
25 ;  Andrews  v.  Smlthwick,  20  Tex.  Ill ; 
Manwell  v.  Briggs,  17  Vt.  170;  Evans 
r.  Mcngel,  1  Pa.  St.  03;  Haines  v, 
Stoufifer,  10  Pa.  St.  363;  Sartwell  v. 
Wilcox,  20  Pa.  St.  117;  Bole  v.  Kreit- 
zer,  46  Pa.   St.   405;  Kelso  v.  Town- 


send,  13  Tex.  140;  Herdic  v.  Bigler,  47 
Pa.  St.  60;  Gilchrist  v,  Rogers,  6 
Watts  &S.  (Pa.)  488;  Wakefield  r. 
Smithwick,  4  Jones  L.  (N.  C.)  327; 
Serio  v.  State,  22  Tex.  App.  633;  8.  c, 
3  S.  W.  Rep.  784;  WiUiamsw.  State, 
3  Heisk.  (Tenn.)  376;  State  v.  Parker, 
77Tenn.  (13  Lea)  221;  Gist  v.  Lowriug» 
60  Mo.  487;  Huffman  v.  Ackley,  34  Mo. 
277;  Leilis  v.  St.  Louis  &c.  R.  Co.,  64 
Mo.  464;  Krech  v.  Pacific  Railroad,  64 
Mo.  172;  Weiland  v,  Weyland,  64  Mo. 
168;  Clark  v.  St.  Louis  etc.  R.  Co.,  64 
Mo.  440;  Jones  v.  State,  65  Ga.  506; 
Spauldlng  v.  Chicago  &c.  R.  Co.,  83 
Wis.  683;  «.  c.  30  Wis.  110;  Read  r. 
Morse,  34  Wis.  315;  Cockburn  v.  Ash- 
land Lumber  Co.,  54  Wis.  619;  Bras- 
berg  t?.  Milwaukee  &c.  R.  Co.,  55  Wis. 
106;  Gibbons  v,  Wisconsin  &c.  R.  Co., 
62  Wis.  546;  Brown  v.  Covenant  Mu- 
tual Life  Insurance  Co.,  86  Mo.  51; 
Craigiiead  v.  Wells,  21  Mo.  404. 

'  Davis  V,  Fairclough,  63  Mo.  61; 
Snider  v.  Adams  £xprcss  Co.,  63  Mo. 
376;  Campbell  v.  Allen,  61  Mo.  581; 
Wells  V.  Halpin,  59  Mo.  92;  State  t. 
Hudson,  59  Mo.  135;  State  v.  Harris, 
59  Mo.  550;  Royer  v.  Fleming,  5S  Mo. 
438;  Barr  c.  Armstrong,  56  Mo.  577; 
Music   V.  Atlantic  &c.  R.  Co.,  ^  Mo. 
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The  reason  is  that  the  giving  of  such  instructions  may  lead  the 
jury  to  believe  in  the  existence  of  a  state  of  facts  of  which  there 
is  no  evidence,  and  to  base  their  finding  thereon.  But  it  does  liot 
follow  from  this  that  in  all  cases  the  error  will  work  a  reverjal 
of  the  judgment.     In  many  cases  it  will  be  favorable   to  the 


134;  Corby  v.  Butler,  56  Mo.  898; 
Fellows  V,  Wise,  65  Mo.  413;  Glenn  v, 
Lehnen,  54  Mo.  45;  Doebling  v.  Loos, 
46  Mo.  150;  Goerges  v.  Huffschnldt, 
44  Mo.  179 ;  Camp  v,  Heelan,  43  Mo. 
591;  Turner  v.  Baker,  42  Mo.  13; 
Winters  v.  Hannibal  &c.  R.  Co.,  39  Mo. 
468;  Gelpke  v.  Pike,  33  Mo.  168;  Har- 
rison V.  Cachelin,  27  Mo.  20 ;  Rogers 
V,  McCune,  19  Mo.  657;  Vaulx  v, 
Campbell,  8  Mo.  224 ;  Waddingham  v. 
Gamble,  4  Mo.  465;  Haskings  v.  St. 
Louis &c.  R.  Co.,  58  Mo.  802;  Lester  v. 
Kansas  City  &c.  R  Co.,  60  Mo.  266; 
State  u.  Bailey,  57  Mo.  131;  Grigsbyv. 
Fullerton,  57  Mo.  30'.);  Hamilton  v. 
Russell,  1  Crancli  (U.  S.),30ai  Cliirac 
r.  Reinecker,  2  Pet.  (U.  S  )  613,  625; 
Clarke  v.  Kownslar,  10  Pet.  (U.  S  ) 
657;  McNeil  v,  Holbrook,  12  Pet. 
(U.  S.)  84;  Roach  V.  Hulings,  16  Pet. 
(U.  S.)  819,  326;  Rlietv.  Poe,  2  How. 
(U.  S.)  458;  Harper  t?.  Smith,  1  Cranch 
C.  C.  (IJ.  S.)  495;  Dotty  v.  Strong,  Bur- 
nett, 158;  Latshawv.  Ter.  of  Oregon, 
1  Ore.  140;  Chicago  &c.  R.  Co.  v.  Ut- 
ley,  38  111.  410;  State  v.  Rash,  12  Ired. 
(N.  C.)  382,886;  State  v.  Stouderraan, 
6  La.  Ann.  286,  287;  Tliorap  on  v. 
Shannon,  9  Texas,  636;  Hibler  tr.  Mc- 
Cartney, 31  Ala*  501 ;  Brocse  r.  State, 
12  Ohio  St.  146,  151;  State  Bank  v. 
Williams,  6  Ark.  166;  Robins  v.  Fow- 
ler, 2  Ark.  133;  State  Bank  v.  Hub- 
bard, 8  Ark.  183;  Danley  p.  Edwards, 
1  Ark.  437;  Paschal  r.  Davis,  3  Ga. 
256 ;  Montgomery  t?.  Evans,  8  Ga.  1 78 ; 
Mayeys  v.  Parish,  11  B.  Mou.  (Ky.) 
38,  41;  Garrett  v.  Holloway,  24  Ala. 
376;  Edcliu    v.   Sanders,  8  Md.   118; 


American  Trans.  Co.  v,  Moore,  6  Mich. 
368;  Snyder  v.  Witt,  15  Pa.  St.  59; 
Croft  V.  State,  6  Humph.  (Tenn.)  317; 
Mclntyret?.  Kline,  30  Miss.  361;  Drury 
t7.  White,  10  Mo.  354 ;  Greely  v.  Mc- 
Knabb,  13  Mo.  697;  Webb  v.  Robin- 
son, 14  Ga.  216;  Knight  v.  Clements, 
45  Ala.  89 ;  Goodman  v,  Simonds,  20 
How.  (U.  S.)  869;  Michigan  Bank  t. 
Eldred,  9  Wall.  (U.  S.)  544,  553 ;  Long 
V.  State,  12  Ga.  294;  Reed  v,  Great- 
house,7T.  B.  Mon.(Ky.)  658  560;  U.  S. 
V.  Breltling,  20  How.  (U.  S.)  25->;  Mc- 
Clain  V,  Esham,  17  B.  Mon.  (Ky.)  156; 
Moffltv.  Cressier,  8  Iowa,  122;  Carlisle 
V.  Hill,  16  Ala.  898;  Case  v,  Hlinols 
&c.  R.  Co.,  88  Iowa,  681 ;  Storey  v. 
Brennan,  15  X.  Y.  624;  Rouse  r.  Lew- 
is, 4  Abb.  Ap;).  Dec.  (N.  Y.)  121;  Mc- 
Lean v.  Clark,  47  Ga.  25;  Baker  v. 
Robinson,  49  Hi.  299;  Byington  ».  Mc- 
Caddeu,  84  Iowa,  216;  States.  Arthur, 
23  Iowa,  430 ;  Rindskoff  v.  Curran,  34 
Iowa,  826;  Stouty  v,  McAdams,  3  111. 
67;  Humphreys  v.  Collier,  2  111.  48; 
Hill  «.  Ward,  7  Hi.  285;  Cowies  v.  Ba- 
con, 21  Conn.  451 ;  Atkinson  v.  Les- 
ter, 2  Hi.  407;  Bro\^Tit;.  Isbell,  11  Ala. 
1009;  Donohoo  v.  State,  SO  Ala.  281; 
Knox  V,  Easton,  38  Ala.  345 ;  Conlin  v. 
San  Francisco  &c.  R.  Co.,  86  Cai.  40*; 
People  V,  Roberts,  6  Cai.  214;  Whitner 
V,  Hamlin,  12  Fla.  18 ;  Judge  v.  Moore, 

9  Fla.  269;  Mitchell  v.  Western  &c.  R. 
Co.,  80  Ga.  22;  Pendergrast  v.  Guilatt, 

10  Ga.  218;  McBaln  v.  Smith,  13  Ga. 
815;  Harris  r.  Miner,  28  111.  135; 
Nealy  v.  Brown,  6  III.  10;  Sccor  ». 
Pestana,  87  III.  625;  Murphy  r.  Peo- 
ple, 37  111.  447;  Ilessiugr.  McCloskey, 
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unsuccessful  party,  who  will  not  thereafter  have  the  right  to 
complain  of  it.  This  will  happen  where  the  instruction  submits 
to  the  jury  the  existence  of  a  hypothetical  state  of  facts  which 
it  would  be  beneficial  to  the  unsuccessful  party  to  establish,  but 
in  favor  of  which  he  has  not  been  able  to  adduce  any  evidence. 


37  111.341;  Henry  v.  Jones,  1  Idaho  T. 
38;  Piatt  V.  People,  29  111.  64;  Cover 
V.  Dill,  3  Iowa,  337 ;  Packer  v.  Cock- 
ayne, 3  G.  Greene  (la.),  Ill :  Hypfner 
V.  Walsh,  8  G.  Greene  (la.),  ^09;  Pom- 
roy  p.  Parmlee,  9  Iowa,  140;  Tryon  v. 
Oxley ,;3  G.  Greene  (la.) ,  289 ;  Newby  v. 
Vestal,  6  Ind.  412;  Rice  v.  Rice,  6  Ind. 
100;  Wayne  &c.  Co.  v^  Berry,  5  Ind. 
286;  Miller  V.  Gorman,  5  Blackf.  (Ind.) 
112;  AraicktJ.  O'Hare,  6  Blackf.  (Ind.) 
258;  Fuller  v.  Wilson,  6  Blackf.  (Ind.) 
403 :  Linville  r.  Early  wine,  4  Blackf. 
(Ind.)  469 ;  Grover  v.  Sims,  6  Blackf. 
(Ind.)  498;  Shaw  t?.  Brown,  13  Iowa, 
508;  Trustees  v.  Hill,  12  Iowa,  462; 
Pool  V.  Pool,  35  Ala.  12 ;  A'kin  v.  State, 
35  Ala.  399;  Gunn  v.  Howell,  35  Ala. 
144;  McClintock  v.  Curd,  32  Mo.  411; 
McCamant  v.  Bush,  33  Mo.  544; 
Goodall  t7.  Tricky,  33  Mo.  340;  Mul- 
drowv.  Caldwell,  14  Mo.  523;  Atkins o. 
Nicholson,  31  Mo.  488;  Whiteford  v. 
Munroe,  17  Md.  136;.  Keech  v.  Balti- 
more &c.  R.  Co.,  17  Md.  82;  Dawson  v. 
Lambert,  8  Gill  (Md.),  216;  Walter  v. 
Alexander,  2  Gill  (Md.),  204;  Mitchell 
V.  Mitchell.  11  GiU  &  J.  (Md.)  888; 
Philadelphia  &c.  R.  Co.  v.  Harper,  29 
Md.  380;  Bower  v.  Earl,  18  Mich.  878; 
Sutton  V.Floyd,  7  B.  Mon.  (Ky.)  8; 
Gilbert  v,  Woodbury^  22  Me.  246; 
Ilammat  v.  Russ,  16  Me.  171;  Hath- 
horn  V,  Stinson,  10  Me.  224; 
State  V.  Hall,  39  Me.  107;  Treat  v. 
I^rd,  42  Me.  552;  State  t7.  Robinson, 
39  Me.  150;  Nicholas  p.  State,  6  Mo. 
();  Owens  r.  Cliandler,  16  Ark.  651; 
Thompsou  V  Arrastronjr,  5  Ala.  383; 
Chicago  &c.  R.  Co.  v.  George,  19  111. 


510;  McCoy  v.  State,  15  Ga.  205;  Gar- 
rett V.  Chambliss,  24  Texas,  618; 
McLaren  v.  Hall,  26  Iowa,  303;  Bar- 
tholomew V.  Merchants*  Ins.  Co.,  25 
Iowa,  518;  Hite  V.  Blandford,  45  111.  9; 
American  Ex.  Co.  v.  Parsons,  44  III. 
312;  Brownfleld  v.  Brownfleld,  43  III. 
147;  Karrigerr.  Greb,  42 Mo.  44;  Jeml- 
son  V.  Dearing,  41  Ala.  283;  State  v. 
McCurry,  63  N.  C.  33;  Whittjiker  v, 
Pullen,  3  Humph.  (Tenn.)  466;  Miles 
V.  Douglas,  84  Conn.  393;  Hill  t7.  Can- 
fleld,  56  Pa.  St.  458;  Harvey  v.  Skip- 
with,  16Gratt.  ^^''a.)  405;  Pollard  v. 
Teel,  3  Ired.  L.  (N.  C.)  470;  Rowland 
V,  Rowland,  2  Ired.  L.  (N.  C.)  61; 
Thompson  v.  Shannon,  9  Texas,  536 ; 
State  V.  Rash,  12  Ired.  L.  (N.  C.)  882; 
Ely  V.  Tallman,  14  Wis.  28;  Morris  v. 
Piatt,  32  Conn.  75;  Jones  v.  State,  IS 
Texas,  176;  Hicks  t7.  Bailey,  16  Texas, 
229;  Hagerty  v,  Scott,  10  Texas, 
525;  Ford  v.  Ford,  11  Humph.  (Tenn.) 
89;  State  v.  Cain,  2  Jones  L.  (X.  C.) 
201 ;  State  v.  Peace,  1  Jones  L.  (N.  C.) 
251;  Pierce  v.  Negro  John,  6  Md.  28; 
MarshaU  r.  Haney,  4  Md.  498;  Central 
R.  Co.  V.  Hines,  19  Ga.  203;  McDonald 
V,  Bellamy,  18  Ga.  411;  Dooman  v. 
MitcheU,  26  Ga.  472 ;  Dollner  v.  Will- 
iams, 29  Ga.  743;  Johnson  v.  State, 
26  Ga.  611;  Daniel  v.  Johnson,  29  jG a. 
207;  Brown  v,  Cockerell,  63  Ala.  38; 
Fowler  17.  Smith,  2  Cal.  89;  Austin  v. 
Talk,  20  Texas,  1C4 ;  Willis  v.  Bullitt, 
22  Texas,  830;  Gibsofa  v.  Tong,  29  Mo. 
133;  State  c.  Ros.s,  29  Mo.  82;  Dwyer 
V,  Dunbar,  5  Wall.  (U.  S.)  818;  Ettinjr 
r.  Bank  of  United  States,  11  Wheat. 
(U.  S.)  59;  Laber  v.  Cooper,  7  WaU. 
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Thus,  where  instructions  are  given  in  a  criminal  case  upon  the 
hypothesis  of  a  defense  which  there  waa  no  evidence  tending  to 
prove,  this  is  error  in  favor  of  the  prisoner  and  the  abstract  pro- 
priety of  such  instructions  will  not  be  reviewed  on  appeal.  It 
has  been  so  held  in  respect  of  instructions  touching  the.def  ense  of 
insanity.^  So,  it  has  been  held  that  an  erroneous  instruction  as 
to  the  crime  of  larceny^  where  the  indictment  was  for  robbery y 
presented  no  available  error,  where  the  jury  were  properly  in- 
structed in  respect  of  the  crime  of  robbery.^  The  rule  is  that  if 
it  cannot  fairly  be  inferred  that  the  jury  were  misled  by  such  in- 
structions to  the  prejudice  of  the  party  complaining,  the  error 
of  giving  them  will  be  overlooked.^  Thus,  if  instructions  are 
not  based  .upon  facts  which  the  evidence  tends  to  prove,  and  are 
also,  when  examined  by  the  appellate  court,  found  to  have  a 
tendency  to  mislead,  the  judgment  will  be  reversed,  because  they 
were  given,  although  they  are  correct  as  abstract  propositions  of 
law.*     It  is  often  loosely  said  that  the  giving  of  an  instruction 


(U.  S.)  565;  Patton  v.  Gregoxy,  21 
Texas,  613;  Connor  v.  State,  4  Yerg. 
(Tenn.)  137;  Biard  v.  Trimble,  Cooke 
(Tenn.),  289;  Mcintosh r.  Smith,  2  La. 
Ann.  757;  Allan  t?.  Wanamaker,  31  N. 
J.  L.  370;  McKnight  v,  Rutcliff,  44  Pa. 
St.  156;  Rushmore  v.  Hall,  12  Abb.  Pr. 
(N.  Y.)  420;  Kiernan  v.  Rocheleau,  6 
Bosw.  (N.  Y.)  148;  New  York  v.  Price, 

5  Sandf.  (N.  Y.)  542;  Wendell  v.  Moul- 
ton,  26  N.  H.  41 ;  New  Brunnwick  Co. 
t7.  Tiers,  24  N.  J.  L.  697;  State  v.  Rose, 
32  Mo.346;  McDaniel  v.  State,  8  Smed. 

6  M.  (Miss.)  401;  O'Reilly  v.  Hend- 
ricks, 2  Smed.&  M.  (Miss.)  268;  Drake 
V.  Curtis,  1  Cash.  (Mass.)  395 ;  Clark  v, 
Vorce,  19  Wend.  (N.  Y.)  232;  Leven  v. 
Smi.h,  1  Denio  (N.  Y.),  571;  Straus  v, 
Minzesheimer,  78  111.  492;  Ocheltreev. 
Carl,  23  Iowa,  394 ;  Musselman  v.  Pratt, 
44  Ind.  126 ;  People  v.  Jones,  24  Mich. 
216;  Northern  Pacific  R.  Co.  r.  Paine, 
7 Sup.  Ct.  Rep., 323;  Farmers.  State,  21 
Tex.  App.  424;  State  ex  rel.  t.  St.  L. 
Brokerage  Co.,  85  Mo.  411;  Smith's 


Appeal,  52  Mich.  415;  Seal  v.  State,  28 
Tex.  491;  Dreyfuss  v,  Tompkins,  64 
Cal.  448;  Rash  v.  Bissell,  52  Mich.  455. 
It  does  not  help  the  case  that  the  ab- 
stract instruction  which  is  requested 
is  entirely  correct  in  point  of  law. 
Campbell  v.  People,  109  HI.  565;  Peo- 
ple r?.  Turcott,  65  Cal.  126;  People  ». 
Herbert,  61  Cal.  544;  Haskings  v.  St. 
Louis  &c.  R.  Co.,  58  Mo.  302;  Reid  v. 
Piedmont  &c.  Life  Ins.  Co.,  58  Mo. 
422;  State  v.  Bailey,  57  Mo.  131. 

*  People  V.  Wheeler,  65  Cal.  77. 

«  People  V.  Riley,  65  Cal.  107. 

'  Moffltt  V,  Cressler,  8  Iowa,  122, 
125. 

*  Beaver  v,  Taylor,  1  Wall.  (U.  S.) 
637,  644;  Clarke  v.  Dutcher,  9  Cowen 
(N.  Y.),674;  Coughlin  o.  People,  18  111. 
266;  State  w.  Bailey,  57  Mo.  131;  Bryan 
V.  United  States,  1  Black  (U.  S.),  140; 
McGregor  v.  Arraill,  2  Iowa,  30,33; 
Horner  p.  Wood,  16  Barb.  (N.  Y.)  386; 
United  States  r.  Wright,  1  McLean 
(U.  S.),  509;  Smith  v.  Carr,  16  Conn. 
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not  warranted  by  the  evidence  is  a  ground  of  reversal,  since  it 
cannot  be  known  but  that  the  jury  have  beed  thereby  led  to  base 
their  conclusion  upon  conceptions  of  fact  of  which  there  was  no 
no  evidence.^  But  this  must  be  understood  to  be  in  subordina- 
tion to  the  principle  above  stated;  whether  it  will  bo  ground  of 
reversal  or  not,  will  depend  upon  the  nature  of  the  supposed 
facts  —  whether  they  are  of  a  nature  to  be  prejudicial  to  the  party 
complaining.  On  the  other  hand,  it  is  not  error  for  the  judge  to 
state  to  the  jury  hypothetical  facts  not  connected  with  the  evi- 
dence, in  order  to  explain  points  pf  law,  or  illustrate  the  case  on 
trial,  provided  the  jury  are  informed  and  understand  that  the  facts 
stated  are  hypothetical  merely,  and  not  connected  with  the  case 
on  trial. ^ 

§  2316.  Instructions  on  lUegral  ESvidence  Admitted  withont 
Objection.  —  It  has  been  laid  down  that,  if  illegal  evidence  is 
given  ivithout  objection,  \t  is  not  error  for  the  court  to  consider  it 
in  charging  the  jury.'     It  is  conceived,  however,  that  this  hold- 


i50;  Curamings  v.  Chandler,  26  Me. 
463;  Stewart  v.  State,  1  Ohio  St.  66; 
Caw  V.  People,  3  Ni  b.  357,  369;  Ochel- 
tree  v,  Carl,  23  Iowa,  304.  See  also 
the  observations  of  Lipscomb,  J.,  in 
Thompson  v.  Shannon,  9  Tex.  636. 
The  following  cases  may  also  be  re- 
ferred to  as  supporting  and  illustrating 
the  text:  Houston  &c.  R.  Co.  v.  Gil- 
more,  62  Tex.  391 ;  Thompson  v.  Shan- 
non, 9  Tex.  636;  Andrews  v,  Marshall, 
26  Tex.  212;  Cravens  v.  Wilson,  48 
Tex.  324;  Lee  v.  Hamilton,  12  Tex. 
413;  Hampton  v.  Dean,  4  Tex.  466; 
Hancock  v.  Horan,  15  Tex.  607;  Earle- 
tJ.  Thomas,  14  Tex.  583;  Hutchins  v. 
Masterson,  46  Tex.  651. 

^  Chicago  &c.  R.  Co.  v.  Lewis,  109 
Hi.  122;  Caw  v.  People,  3  Neb.  857, 
369;  Harrison  v.  Cachelin,  27  Mo.  26; 
Grigsby  v.  Fullerton,  69  Mo.  809; 
Michigan  Bank  v.  Elred,  9  Wall. 
(U.  S.)  644. 


*  Masters  r.  Warren,  27  Conn.  293; 
Melledge  v.  Boston  Iron  Co.,  6  Cush. 
(Mass.)  158,  180;  Sharpe  v.  State,  48 
Ga.  16.  "This,"  said  EUsworth,  J., 
In  the  Connecticut  case,  **  is  a  com- 
mon practice  in  oui  courts.  No  intel- 
ligent juror  can  be  deceived  by  such 
illustrations.  And  whether  the  judge, 
in  commenting  upou  the  facts,  has 
made  use  of  too  strong  language,  or 
has  gone  to  far  in  using,  by  way  of  il- 
lustration, historical  or  personal  inci- 
dents of  a  kindred  character  to  those 
on  trial,  is  not  for  us  to  say.  He  has 
a  right  to  illustrate  liis  views  as  he 
pleases,  and  a  rule  requiring  that  a 
rigid  criticism  should  be  applied  to 
such  expressions,  would  impose  upon 
the  judge  an  unreasonable  restraint, 
and  lead  to  great  inconvenience." 

»  Scott  V.  Sheaklyj  3  Watts  (Pa.). 
50. 
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ing  can  apply  with  propriety  only  in  cases  where  the  evidence  is 
such  sls  may  be  possessed  of  probative  force,  —  as  where  second- 
ary evidence  is  given  of  a  matter  which  is  embodied  in  a  written 
instrument  not  produced.  It  cannot  properly  be  applied  to 
evidence  to  which,  the  law  ascribes  no  probative  value  at  all,  such 
as  hearsay  evidence  and  the  like.^ 

§  2317.  Probative  Force  of  the  evidence  which  will  War- 
rant the  Submission  of  an  Hypothesis  of  Fact  to  the  Jury.  — 

Courts  differ  widely  on  this  question.  Those  courts  which  go  to 
an  extreme  in  upholding  the  independence  of  juries  proceed  upon 
the  view  that  a  bare  scintilla  of  evidence,  sustaining  an  issuable 
fact,  will  warrant  the  judge  in  leaving  the  jury  to  say  whether 
the  fact  has  been  established  or  not.  Other  courts  go  to  the 
opposite  extreme,  but  are  unable  to  give  us  any  better  rule  than 
those  which  have  already  been  stated ;  ^  such  as  the  formula  that 
the  evidence  must  be  legally  sufficient  to  establish  the  contested 
fact,  —  a  rule  which  conveys  to  the  mind  no  very  definite  idea, 
since  what  'may  be  legally  sufficient  in  one  case  will-  not  be  in 
another.  The  subject  escapes  definition;  but  it  is  believed  to  be 
a  sound  conclusion  that  the  judge  ought  not  to  submit  a  propo- 
sition of  fact  to  the  decision  of  the  jury,  unless  the  evidence 
adduced  to  sustain  it  is  of  sufficient  force  that  he  can  see  that 
fair-minded  men  might  be  able  to  doubt  or  debate  as  to  whether 
or  not  it  has  been  proved.  Taking  up  the  subject  as  it  rests  in 
the  decisions  of  the  courts,  we  find  that  it  has  been  declared  to 
be  a  sound  principle  that,  in  order  to  warrant  such  a  submission, 
there  must  be  a  fair  question  for  the  jnry^  so  that  if  the  jury 
were  to  find  it  either  way,  the  court  would  not  grant  a  new  trial. 
It  is  not  necessary  that  the  court .  should  be  satiified  that  the 
hypothetical  case  stated  in  the  instruction  is  fully  sustained  by 
the  testimony.'     Even  positive  testimony  is  not  always  required. 

1  See  Hensgen  V.  DonneUy,  24  Mo.  m.  122,  184;   Chicago  &c.  R.  Co.  v. 

App.  898,  401;  Scharff  v.  Klein,  29  Mo.  Gregory,  58  IH.  272;  Missouri  Famace 

App.  549,  558.  '  Co.  v.  Abend,  107  111.  44;  Flonmoy  v. 

>  ArUfy  §  2246.  Audrews,  5  Mo.  518;  toiiidford  v.  Fear- 

Cliicago  &c.  R.  Co.  V.  Lewis,.  109  son,  12  Mo.  71. 
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It  is  sufficient  if  the  assumed  facts  may  be  reasonably  inferred 
from  the  circumstances  proved.^  If  there  is  any  evidence  from 
which  the  jury  may  infer  them  to  be  true,  it  is  his  duty,  in  one 
view,  to  declare  the  law  thereon;  *  and  it  is  not  error  for  him  to- 
do  so,  even  where  the  evidence  is  very  slight**  He  ought  not, 
however,  to  give  instructions  upon  trifling  and  indifferent  state-- 
fnentSy  irrelevant  to  the  issue ;  *  nor  leave  a  fact  to  the  jury,  based 
upon  evidence  whiqh  goes  no  further  than  to  raise  a  mere  guess^ 
possibility^  or  conjecture  as  to  the  truth  of  what  is  claimed.* 
**If  its  force  is  deemed  to  be  very  weaky  trivial^  lights  and  its 
application  remote^  the  court  is  not  required  to  give  a  charge 
upon  it.  If,  on  the  other  hand,  it  is  ^o  pertinent  and  forcible  as 
that  it  might  be  reasonably  supposed  that  the  jury  could  be  in- 
fluenced by  it  in  arriving  at  their  verdict,  the  court  should  charge 
so  as  to  furnish  them  with  the  appropriate  rule  of  law  upon  the 
subject."  *  If  evidence  has  been  given  to  the  jury  upon  an  issue 
before  them,  which  evidence  is  material,  relevant  and  competent, 
it  is  for  the  jury  and  not  for  the  court  to  determine  the  probative 
force  thereof ;  and  hence,  instructions  applying  the  Taw  to  such 
evidence,  without  respect  to  its  weight  or  credibility,  are  not  to* 
be  deemed  irrelevant.^ 

§  2318.  Jury  must  <<  Believe   from  the   Evidence.''  —  The 

judge  opens  any  hypothetical  statement  with  the  formal  words, 
**  If  the  jury  believe  from  the  evidence."  To  use  only  the- 
words  "  if  the  jury  believe,"  without  conveying  to  their  minds- 
that  they  are  to  found  their  belief  on  the  evidence,  is  an  objec- 


1  Chicago  &c.  R.  Co.  v,  Lewis,  supra; 
Missouri  Furnace  Co.  v.  Abend,  supra, 

*  Flournoy  v,  Andrews,  5  Mo.  513; 
Bradford  v,  Pearson,  12  Mo.  71. 

»  Carap  V.  Phillips,  42  Ga.  2S9; 
Thompson  v.  Duff,  119  lU.  226. 

*  Dlckersori  v.  Johnson,  24  Ark.  251. 

*  Cobb  t?.  Fogalman,  1  Ired.  (N.  C.) 
440;  Sutton  v,  Madre,  2  Jones  L.  (N. 
C.)  320. 

«  Bishop  r.  State,  43  Tex.  300,  402 
(opinion  of  the  court  by  Roberts,  C.  J.) . 


In  an  earlier  case,  it  was  said  that  "  it 
is  only  necessary  to  give  such  instruc- 
tions as  are  applicable  to  every  legiti- 
mate deduction  which  the  jury  may 
draw  from  the  facts."  Johnson  v. 
State,  27  Tex.  758,  766. 

^  Union  Mutual  Life  Ins.  Co.  v. 
Buchanan,  100  Ind.  63,  73;  Boots  v. 
Canine,  94  Ind.  408,  411;  Nave  r. 
Flack,  90  Ind.  205;  HjiII  v.  Henllne,  ^ 
Ind.  256;  Harbor  r.  Morgan,  4  Ind. 
158;  Thomp.  Charg.  Jury,  §  62. 
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tionable  way  of  giving  an  instruction;  ^  but,  as  juries  are  sup- 
posed to  have  some  small  trace  of  sense,  there  is  a  presumption 
that  they  know  that'  they  are  to   find  from  the  evidence,  and 
accordingly,  it  is  not  necessary  to  repeat  this  expression  at  every 
turn  in  the  charge.^     So,  an  instruction,  that  the  jury,  in  case 
they  find  for  the  plaintiff,  must  take  into  consideration  all  the 
surrounding    circumstances  pf   the  case,  was  not   regarded  as 
authorizing  them  to  consider  facts  not  embraced  in  the  plead- 
ings or  evidence,  —  the  action  being  for  damages  for  negligence.^ 
So,  an  instruction,  otherwise  correct,  as  to  the  measure  of  dam- 
ages and  the  elements  to  be  taken  into  consideration  in  assessing 
the  damages,  is  not  bad  because  the  judge  omits  to  admonish  the 
jury  therein  that  they  must  assess  the  damages  from  the  evidence 
in  the  case,*     But  an  instruction  is  erroneous  which  begins,  *'  if 
the  jury  believe  from  the  evidence  and  the  instructions  in  this 
case,"  **  etc.     It  has  been  held  error  in  a  prosecution  for  bastardy 
to  instruct  the  jury  that  **  if,  upon  a  consideration   of  all  the 
evidence,  you  are  inclined  to  believe  he  is  the  father  of  such  child, 
then  3'ou  should  so  find  your  verdict;  since  very  slight  evidence 
might  incline  a  juror  to  believe  in  such  a  state  of  facts,  without 
producing  that   degree   of  belief  which  should  be  required  in 
order  to  a  verdict.*     Where,  in  a  criminal  case,  an  instruction 
opens  with  the  customary  words,  "  if  from  the   evidence  you 
believe,"  etc.,  it  is  not  error  for  the  court  to  omit  to  add  **  to  a 
moral  certainty,"  or  other  equivalent  words  implying  that  the 
belief  must  be  beyond  a  reasonable  doubt^  unless  the  court  is  re- 
quested to  use  greater  particularity.^ 

§  2319.  Error  to  Submit  to  the  Jury  an  Hypothetical  State 
of  Facts  which  on  the   Evidence   Stands   Uncontradicted.  — 

On  the  other  hand,  he  should  not  submit  to  them  an  hypothetical 

1  Mathews  r.  HamUton,  23  HI.  470 ;  *  Louisville  &c.   R,  Co.  v.  Falvey, 

Toledo  &c.  R.  Co.  v.  Ingraham,  77  111.  104    Iiid.    409,    429;    Indianapolis   v, 

809.  Scott,  72  Ind.  196. 

*  Toledo  &c.  R.  Co.  v.   Ingraham,  *  Kranzr.  Thieben,  15  Brad w.  (111.) 

9upra;  Miller  v.  Balthasser,  78  111.  802.  482. 

«  Dufour  V,  Central  Pacific  R.  Co.,  «  Cox  v.  People,  109  111.  467. 

67  Cal,  820.  ^  People  v,  Sheldon,  68  Cal.  434. 
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state  of  facts  which,  in  the  state  of  the  pleadings  and  evidence, 
stands  uncontro verted,  but  he  should  tell  them  that  such  facts 
are  established.  On  the  same  principle,  it  is  error  to  submit  to 
the  jury  an  hypothesis  of  fact  which  is  directly  opposed  to  all  the 
evidence  in  the  case.^  Thus,  in  an  action  for  damages  caused  by 
a  railway  fire,  all  the  evidence  in  the  case  showed  that  the  two 
engines  from  which  alone  the  fire  could  have  proceeded,  were 
constructed  with  the  most  approved  appliances  for  preventing 
the  escape  of  fire,  and  there,  was  no  contradictory  testimony  on 
the  subject.  The  court  refused  to  instruct  the  jury  that  **  the 
evidence  in  this  action  shows  that  the  engines  of  the  defendant 
company  were  in  good  condition,  properly  constructed,  and  pro- 
vided with  all  the  usual  appliances  for  the  prevention  of  the  es- 
cape of  fires,  in  use  at  the  time  the  fire  occurred,"  but  submitted 
to  the  jury  the  question  as  to  whether  such  engines  were  so  con- 
structed and  in  such  condition.  It  was  held  that  this  was  *^  plain 
error.'*  ^ 

§  2320.  ILLUSTRA.TIONS  OP  THB  FoBEQOiNQ  RuLE.  —  Accordingly,  in 
an  action  for  damages  for  the  wrongful  taking  of  property,  it  is  error  to 
instruct -the  jury  that  they  may  give  exemplary  damages  if  they  find 
that  the  taking  was  wanton  or  malicious,  when  there  is  no  evidence  that 
the  taking  was  of  that  character. ^  So,  where  two  witnesses  were  the  only 
ones  who  gave  testimony  in  respect  of  a  transaction  were  directly  op- 
posed to  each  other  in  their  statements,  an  instruction  that  the  testimony 
of  one  of  them  as  to  the  bad  habits  of  the  other  was  to  be  considered  in 
determining  the  weight  to  be  given  to  the  latter's  testimony,  was  held 
erroneous,  and  ground  of  reversal,  —  there  being  no  such  testimony  as 
to  bad  habits.^  Where,  on  the  trial  of  an  indictment  for  murder,  it  ap- 
peared that  the  accused  and  deceased  met  at  a  certain  place,  and  com- 
menced firing  at  each  other  at  so  nearly  the  same  time,  that  it  was  im* 
possible  to  tell  which  fired  the  first  shot, — this  was  obviously  a  case 
either  of  murder,  or  justifiable  homicide  in  self-defense,  and  it  was, 
therefore,  error  for  the  judge  to  instruct  the  jury  as  to  the  law  of  man- 

1  Carlisle    v.    Km,    16    Ala.    398;  '  Hirshberg  v.  Strauss,  64  Cal.  272. 

Wright  t7.  Fort  Howard,  60  Wis.  119,  *  Bulen  «.  Granger,  58  Mich.  274; 

124;  Cronin  v.  Delavan,  60  Wis.  375.      «.  c.  29  N.  W.  Rep.  718. 

*  Gibbons  v.  Wisconsin  Valley  R. 
Co.,  62  Wis.  540. 
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slaughter,  although  his  instructions  on  that  branch  of  the  law  were,  in 
the  abstract,  correct.^  So,  where  a  farmer  sustained  an  injury  by  rea- 
son of  his  wagon  coming  in  contact  with  a  railway  train  at  a  farm- 
crossing,  and  it  appeared  from  the  evidence  that  the  collision  was  the 
result  of  a  mere  casualty,  it  was  error  to  instruct  the  jury  that,  if  they 
believed  from  the  evidence  that  the  injury  complained  of  was  willfully 
or  recklessly  done  by  the  defendant,  then  they  were  not  confined  to  the 
actual  damages  sustained  by  the  plaintiff,  and  might  give  such  exem- 
plary damages  as  the  circumstances  of  the  case  warranted.  This  in- 
struction was  correct  as  an  abstract  proposition  of  law ;  but  it  was  mis- 
leading, because  it  intimated  to  the  jury  that  they  might  give  exemplary 
damages,  in  a  case  in  which  there  was  no  evidence  tending  to  show 
those  facts  which  constitute  a  basis  of  exemplary  damages.^  So,  in  an 
action  against  a  carrier  by  a  passenger,  for  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  latter,  the  court  should  not  give  instruc- 
tions upon  the  subject  of  contributory  negligence,  unless  there  is  evi- 
dence tending  to  show  that  the  plainti^  was  negligent.  If  there  was 
evidence  of  negligence  against  the  carrier,  such  an  instruction  would  be 
misleading,  and  would  require  a  reversal  of  the  judgment,  if  given  for 
the  defendant ;  ^  but  if  there  was  no  evidence  of  'negligence  against  the 
carrier,  the  instruction  would  be  harmless ;  for  the  plaintiff  would  not 
be  entitled  to  recover  in  any  event.  So,  where  the  judge  told  the  jury 
to  look  into  the  facts ^  and  ascertain  whether  there  had  not  been  a  distri- 
bution of  an  intestate's  property,  when  there  was  no  evidence  of  such 
distribution,  this  charge  was  held  misleading  and  erroneous.^ 

§  2321.  Statingr  an  Abstract  Proposition  of  Law. —  There  is 
a  marked  distinction  between  submitting  to  the  jury  an  instruc- 
tion based  upon  an  hypothetical  state  of  facts  which  there  is  no 
evidence  tending  to  prove,  and  what  is  termed  an  abstract 
instruction.  As  a  general  rule,  the  former  will  be  error,  and 
the  latter  not.  By  the  giving  of  an  abstract  instruction  is  under- 
stood the  statement  of  an  abstract  proposition  of  law,  wliich  is 
irrelevant  to  the  issues  on  trial.  The  general  rule,  perhaps,  is 
that  this  is  not  ground  of  reversal  in  a  civil  case,  even  where  the 

^  state  V.  Bailey,  67  Mo.  131 ;  antey  §  •  Winters  v.  Hannibal  &c.  R.  Co.,  39 

2295.  Mo.  4G8. 

*  Kennedy  v.  North  Mo.  R.  Co.,  36  *  Paschal  v.  Davis,  8  Ga.  266. 

Mo.  35: . 
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proposition  of  law  may  be  erroneously  stated,  since  it  would  not 
be  likely  to  influence  the  jury  either  way.  **  Every  charge  of 
a  court,"  said  Willie,  C.  J.,  *'must  be  tested  by  the  facts  to 
which  it  is  applicable.*'  The  announcement,  therefore,  of  a 
general  principle  in  a  charge  which  in  the  abstract  may  be 
wrong,  will  not  be  cause  for  reversing  the  judgment,  if  it  be  so 
modified  by  the  charge  in  view  of  the  facts  of  the  case  that  it 
could  not  affect  the  rights  of  the  party  complaining.^  Cases 
may  occur,  however,  in  w-hich  this  principle  will  not  apply,  and 
in  which »  in  a  nicely  balanced  state  of  the  evidence,  a  statement 
by  the  court  to  the  jury  of  an  abstract  proposition  of  law  may 
be  prejudicial  to  the  unsuccessful  party,  as  having  a  tendency  to 
turn  the  balance  against  him.  It  has  been  laid  down  that  the 
giving  of  an  instruction  stating  a  proposition  of  law,  not  applica- 
ble to  the  evidence  in  a  criminal  case,  is  not  error,  unless  the 
principle  of  law  stated  is  erroneous. ^  But  it  is  not  perceived 
how  the  fact' that  the  proposition  is  erroneous  would  make  any 
difference,  since  in  neither  event  would  it  be  applicable  to  the 
ca^e  on  trial.  The  rule  that  an  instruction  is  improper  which 
is  expressed  in  general  and  abstract  terms,  is  applicable  only 
where  the  trial  takes  place  before  a  jury.  The  reason  is  that 
such  an  instruction  is  apt  to  mislead  the  jury.  No  ground  can 
exist  for  the  enforcerikent  of  such  a  rule  where  the  trial  is  hefoi^ 
the  court?  Another  exception  to  the  rule  is  that  the  judge  may 
state,  in  charging  the  jury,  abstract  principles  or  propositions  of 
\2i\i  hy  way  of  illustration^  although  it  embodies  an  hypothesis 
of  facts  not  in  evidence,  provided  he  gives  the  jury  distinctly  to 
understand  that  he  is  doing  it  for  the  purpose  of  illustration 
merely.*  And,  it  has  even  been  said  that  the  judge  may  give  or 
refuse  instructions  upon  abstract  propositions  of  law,  at  his 
pleasure.*     Whether  an  instruction  is  to  be  deemed  abstract, 

1  Texas  &c.   R.   Co.  v.  Wright,  62  R.  Co.  r.  Utley,  38  m.  410;  McNair  r. 

Tex.  515.  Piatt,  46  111.  211. 

«  Upstone  V.  People,   109  111.  170,  *  ArOt^  §  2315. 

176.  ^  *^  We  hold  Id  all  cases  an  Instmc- 

*  Vlgus  V.  O'Baiinon,  6  West.  Rep.  tion,  auless  it  be  upon  an  abstract 

219;  «.  c.  118  lU.  334,  348;  Chicago  &c.  proposition  of  law,  wiilcU  the  court 
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within  the  meaning  of  this  rule,  is  tested  by  the  principle  which 
has  been  already  considered  touching  the  probative  force  of  evi- 
dence which  will  warrant  the  submission  of  an  hypothesis  of 
fact  to  the  jury.^  Those  courts  which  deny  the  right  of  the 
judge  to  take  a  question  of  fact  from  the  jury,  where  there  is 
any  evidence  to  support  it,  even  a  '*  scintilla,"  will,  wnth  con- 
sistency, hold  that  a  charge  is  not  abstract,  where  there  is  any 
evidence,  however  weak,  at  all  tending  to  support  it,^  and  that 
the  judge  cannot  properly  refuse  to  charge  the  jury  upon  such 
facts,  on  the  ground  that,  in  his  opinion,  they  have  not  been 
proved.* 

§  2322.  Instractingr  ou  tlie  Lower  Degrees  of  Crime. —  The 

principle  that  the  judge  may,  in  all  cases,  rightfully  refuse  a 
requested  instruction  upon  an  hypothesis  which  there  is  no  evi- 
dence tending  to  prove,  finds  frequent  illustration  in  the  rule, 
that,  on  the  trial  of  an  indictment  for  a  crime  which  admits  of  a 
conviction  of  a  lower  gradePof  the  offense  charged  in  the  indict- 
ment, the  judge  is  not  bound  to  instruct  the  jury  on  the  hypothe- 
sis of  the  defendant  having  committed  the  lower  grade  of  the 
offense,  or  upon  the  law  relating  thereto,  unless  the  evidence 
tends  to  show  that  the  offense  committed  may  have  been  of  such 
lower  grade.  Thus,  on  the  trial  of  an  indictment  for  murder, 
the  court  is  not  bound  to  instruct  the  jury  as  to  the  law  concern- 
ing the  lower  grades  of  homicide,  where  there  is  no  evidence 
tending  to  show  a  lower  grade  than  that  of  murder  in  the  first 
degree.*     He  is  not  bound  to  instruct  the  jury  as  to  the  law  of 


may  give  or  refuse  at  his  pleasure, 
must  have  some  evidence  on  which  to 
base  it,  and  spring  out  naturally  from 
the  evidence."  Galena  &c.  R.  Co.  v, 
Jacobs,  20  111.  478,  486.  To  the  same 
effect  Is  Parker  v.  Fergus,  52  111.  419. 

1  AjUCj  §  2317. 

s  Hair  v.  Little,  286  Ala.  28;  Mc 
Nelll  V.  Arnold,  22  Ark.  477,  480;  Brad- 
f  Drd  V.  Pearson,  12  Mo.  71 ;  Breese  r. 
State,  12  Ohio  St.  146,  155. 

'  MorrJs  v.  Piatt,  32  Conn.  76. 


*  Smith  V.  State,  15  Tex.  App.  189; 
Darnell  v.  State,  Id.  70;  Davis  v.  State, 
14  Tex.  App.  646;  Benevides  v.  State, 
Id.  878;  Rhodes  t7.  State,  17  Tex.  App. 
679;  Bryant  v.  State,  18  Tex.  App.  107; 
Johnson  v.  State,  Jd.  886;  Jackson  v. 
State,  Id,  686;  May  v.  State,  22  Tex. 
App.  695;  8.  c.  3  S.  W.  Rep.  781;  Leg- 
gett  V.  State,  21  Tex.  App.  382.  See 
also  Burkhard  v.  State,  18  Tex.  App. 
699,  619;  Brown  v.  State,  6  Tex.  App. 
286;  Smith  v.  State,  8  Tex.  App.  141; 
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manslaughter,  where  there  is  no  evidence  which  would  warrant 
them  in  finding  the  defendant  guilty  of  that  grade  of  the  crime. ^ 
So,  unless  there  is  eviJence  fairly  tending  to  raise  the  hypothesis 
of  murder  in  the  second  degree,^  or  of  self-defense,'  he  is  not 
bound  to  instruct  the  jury  upon  such  hypothesis.  So,  in  Texas, 
on  principles  elsewhere  explained,*  a  charge  in  a  case  of  aggra- 
vated assault,  which  omits  to  charge  as  to  the  law  of  simple 
assault,  has  been  held  erroneous,  if  excepted  to  at  the  time;  *  but 
the  failure  so  to  charge  Will  not  work  a  reversal,  when  not  so 
excepted  to.* 

§  2323.  When  a  Verdict  Renders  snch  an  Elrror  Imma- 
terial. —  So,  in  many  cases,  the  verdict  will  render  such  an  error 
immaterial.  Thus,  in  a  prosecution  for  murder,  an  instruction 
as  to  what  is  necessary  to  reduce  an  unlawful  killing  from  murder 
to  manslaughter,  will  not  warrant  a  reversal,  if  the  defendant  was 
only  convicted  of  manslaughter,  since  in  such  a  case  there  could 
have  been  no  prejudice.'  So,  where,  in  a  trial  for  murder,  the 
conviction  is  for  murder  in  the  second  degree,  an  appellate  court 
will  not  revise  the  instructions  given  to  the  jury  upon  the  subject 
of  murder  in  the  first  degree  and  express  malice  ;  since  the  con- 
viction of  the  lower  grade  of  the  crime  has  rendered  any  errors 
which  may  have  been  committed  in  giving  instructions  as  to  the 
higher  grade,  immaterial  and  without  prejudice.® 

§  2324.  Instructions  should  be  Hypothetical  where  theESvi- 
dence  is  Conflietingr.  —  Where  the  facts  are  in  dispute,  the  judge 
should  give  hypothetical  instructions ;  applying  the  law  to  such 

Berry  v.  State,  8  Tex.  App.  616;  Evans  also  Anderson  r.  State,  16  Tex.  App. 

V.  State,  13  Tex.  App.  225 ;  Neyland  v.  447. 

State,  13Tex.  App.  636;  Smith  r.  State,  *  Burkhard  v.  State,  18  Tex.  App. 

15  Tex.  App.  139;  Reynolds  v.  State,  8  699,  619. 

Tex.  412;  Reed  t;.  State,  9  Tex.  App.  ^  Wallace  «.  State,  supra. 

317;  Bramlette  v.  State,  21  Tex.  App.  *  Post,  §  2400. 

611,  619.  »  Pederson  v.  State,  21  Tex.  App. 

1  Cunningham  V.  State,  17  Tex.  App.  485. 

89;  Wallace  c.  State,  20  Tex.  App.  300;  •  Pierce  v.  State,  21  Tex.  App.  640. 

Jackson  t;.  State,  18  Tex.  App.   6SG;  ^  People  r.  Swift,  66  Cal.  348. 

Taylor  t?.  State,  17  Tex.  App.  40.     See  »  Miles  v.  State,  18  Tex.  App.  166. 
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facts  as  there  is  evidence  tending  to  prove,  leaving  the  facts  to 
•be  determined  by  the  jury.^  The  judge  should  instruct  the  jury 
as  to  the  law  applicable  to  all  the  reasonable  hypotheses  furnished 
by  the  evidence,  leaving  the  jury  to  find  the  facts  and  apply  the 
law  to  the  facts  as  found,^  taking  care  not  to  assume^  in  framing 
his  hypothesis  of  fact,  the  existence  of  a  state  of  facts  as  to  which 
the  evidence  is  conflicting.^ 

§  2325.  Instructions  shonld  be  Accarate /Clear,  Pointed  and 
Definite. — It  is  not  necessary  to  dilate  upon  the  propositions, 
which  are  very  much  expanded  in  the  admonitions  given  by  the 
appellate  courts  to  the  trial  judges,  that  the  instructions  should 
be  accurate,*  clear,*  pointed  and  definite ;  *  that  the  court  should 
**  place  the  law  fairly  before  the  jury  in  a  few  plain,  forcible, 
pointed  and  pithy  instructions,"  ^  or  in  a  few  '*  plain,  direct  in- 
structions, embracing  the  law  of  the  case.**®*  But  the  court  is 
not  obliged  to  illustrate  every  point  of  law,  given  in  charge, 
in  every  conceivable  way ;  it  will  be  enough,  if  the  illustrations 
given  do  not  inculcate  any  false  principle.^    But  what  is  here  said 


1  King  V.  King,  37  Ga.  205;  Linville 
r.  Welch,  29  Mo.  203;  Carlisle  v.  Hill, 
16  Ala.  398;  Hibler  r.  McCartney,  31 
Ala.  601;  WiHis  v.  WiUis,  18  Ga.  13; 
Hopkinson  v.  People,  18  111.  2G4; 
Southern  Ins.  &  Trust  Co.  v.  Lewis,  42 
Ga.  589;  Watson  v.  Musick,  2  Mo.  29; 
Wilson  V.  Williams,  62  Miss.  487; 
Bartley  v.  Williams,  iiQ  Pa.  St.  329. 

*  Bartlingv.  Behrends  (Nebraska), 
29  jr.  W.  Rep.  472. 

>  Aate^  §2295;  King  9.  King,  37  Ga. 
205. 

*  Bank  v.  Eitemilier,  14  Bradw. 
(111.)  22;  reafflrraed  in  Kran^v.  Thie- 
ben,  15  Bradw.  (III.)  482. 

«  Cothran  r.  State,  39  Miss.  641 ; 
Eyser  V.  Weissgerbcr,  2  Iowa,  403,  482. 

«  McKlnney  v.  Snyder,  78  Pa,  St. 
497;  Gas  Co.  r.  Wheeling,  8  W.  Va. 
323;  Rollings  r.  Cate,  1  Ilelsk.  (Tcnn.) 
97      (judgment      reversed      because 


charge  on  the  subject  of  taking  Con- 
federate money  under  duress  too 
indefinite).  In  one  case  the  judgment 
was  reversed  in  a  prosecution  for 
perjury  because  the  court  instructed 
the  jury  that,  if  the  defendant  swore 
falsely  to  the  statement  contained  in 
the  indictment,  they  will  find  him 
guilty,  **  if  the  case  is  otherwise 
made  out," — this  being  too  indefin- 
ite. Cothran  v.  State,  89  Miss.  541. 
Another  case,  according  to  the  official 
syllabus,  involves  the  Incongruous 
proposition  that  a  judgment  will  be 
reversed,  although  the  charge  be  lit- 
erally correct,  if  its  language  is  calcu- 
lated, in  any  polnt,to  mislead  the  jury. 
Smith  t7.  Overby.  30  Ga.  241. 

»  Talbot  t7.  Mearns,  21  Mo.  427, 481. 

«  Croler.  Thomas,  17  Mo.  829,  332; 
State  V.  Floyd,  15  Mo.  349. 

»  Whitcomb  v.  Fairlee,  43  Vt.  671. 
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must  be  taken  in  subordination  to  the  principle  elsewhere  ex- 
plained ^  that  mere  incompleteness  in  an  instruction,  —  that  is, 
partial  non^directioTiy — is  no  ground  of  new  trial,  at  least,- in 
civil  cases,  unless  an  appropriate  complimentary  instruction  was 
requested  and  refused. 

§  2326.  Should  not  be  Ambigtioasy  Inconsistentf  or  Contra- 
dictory. — Instructions  should  not  be  so  framed  as  to  be  capable 
of  two  interpretations,  one  correct  in  point  of  law,  or  in  relation 
to  the  facts, -and  the  other  incorrect.  Such  instructions  are 
well  classed  among  those  which  are  calculated  to  mislead  the 
jury.^  And  when  such  an  instruction  has  been  given,  if  the 
attention  of  the  judge  is  called  to  it  at  any  stage  of  the  trial, 
before  the  jury  have  returned  their  verdict,  it  will  become  his 
duty  to  remove  the  ambiguity  and  to  make  its  meaning  plain. ^ 
On  similar  grounds,  the  giving  of  instructions  which  are  incon- 
sistent with  or  contradictory  to  each  other  is  error,  for  the  reason 
that  the  jury  will  be  as-  likely  to  follow  the  good  as  the  bad, 
and  it  cannot  be  known  which  they  have  followed,*  and 
which  way  so  ever  they  go,  if  there  is  an  appeal  or  writ  of 
error,  the  judgment  must  be  reversed.  Therefore,  an  erron- 
eous instruction  is  i\ot  cured  by  another  instruction  on  the 
same  subject,  which  is  correct,*  unless  the  former  is^  by  the 
latter,  specifically  withdrawn ;  •  and  this  is  especially  true  of  a 
correct  general  instruction,  coupled  with  an  erroneous  specific 
instruction ;  the  latter  is  obviously  not  cured  by  the  former.' 


1  Po«t,  §2341. 

«  Belt  V.  Goode,  81  Mo.  128;  Henry 
V.  Davis,  7  W.  Va.  716;  Gas  Co.  v. 
Wheeling,  8  W.  Va.  823;  Va.  Central 
B.  Co.  V.  Sanger,  15  Gratt.  (Va.)  231. 
Compare  Siebert  v.  Leonard,  21  Minn. 
442. 

8  Bait.  &  O.  R.  Co.  t.  Boyd,  67  Md. 
82;  B.  c.  7  Cent.  Rep.  435,  438. 

<  Wagner,  J.,  In  Henschen  v. 
O'Banuon,  56  Mo.  289,  292;  Pond  v. 
Wyman,  15  Mo.  175,  181;  Jones  r. 
Talbot,  4  Mo.  285;    Chicago  &c.  R. 


Co.  r.  Payne,  49  111.  499 ;  Clem  v.  State, 
81  Ind.  480;  Selin  v.  Snyder,  11  Sqrg. 
&R.  (Pa.)  819;  Whitfield  «.  West- 
brook,  40  Miss.  811;  Ferguson  v. 
Fox,  1  Mete.  (Ky.)  83. 

*  Mackey  v.  People,  2  Colo.  13; 
Murray  v.  Com.,  79  Pa.  St.  311;  Rico 
t?.  Olln,  79  Pa.  St.  891. 

^  Toledo  &c.  R.  Co.  v,  Shuckman, 
60  Ind.  42. 

'  Pittsburgh  &c.  R.  Co.  t7.  Krouse, 
30  Ohio  St.  222,  240. 
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An  obscure  answer  to  a  point,  subniitted  to  the  judge  for  an  in- 
struction, may  be  cured  by  the  general  charge,  but  not  one  that 
is  palpably  erroneous :  ^  for  a  subsequent  instruction  does  not  by 
implication  revoke  a  previous  one.^  The  practice,  hereafter 
spoken  of  ,^  established  by  statute  in  some  jurisdictions,  of  re- 
quiring the  judge  to  give  or  refuse  instructions  requested, 
without  alteration,  has  a  direct  tendency  to  lead  to  the  giving  of 
contradictory  instructions.  A  fair-minded  judge,  having  given 
instructions  for  the  plaintiff,  drawn,  as  they  generally  are,  in 
strong  language,  will  be  naturally  desirous  of  presenting  the 
other  side  of  the.  case  to  the  jury  in  language  equally  forcible, 
and  in  a  light  equally  favorable  to  the  defendant.  In  the 
hurry  of  a  trial,  there  will  not  be  time  to  weigh  accurately  the 
effect  of  conflicting  instructions  asked  for ;  and  the  result  will  be 
the  giving  of  instructions  which  contain  contradictory  proposi- 
tions of  law.* 

§  2327.  Nor  Concbed  in  Teclmieal  Liangtiagre.  —  The  judge 
ought  to  instruct  the  jury  in  plain  English,  and  avoid,  as  far  as 
possible,  the  use  of  technical  terms,  especially  of  technical  legal 
terms.  For  instance,  the  trial  court  may  properly  refuse  an  in- 
struction which  is  ''  theoretical  and  impractical,"  such  as  an  in- 
struction which  attempts  a  compaHson  of  legal  presumptions .^ 
So,  the  use  of  such  expressions  as  **  prima  facie ^^^  ®  and  ^^prepon- 
derance of  evidence ^^^  ^  has  been  criticised.  So,  an  instruction 
which  uses  the  word  *'  malice^*  without  defining  it,  should  not  be 


1  Murray  v.  Com.,  79  Pa.  St.  311, 
317;  Rice  v,  Glin,  79  Pa.  St.  391. 

>  Adams  v.  MacFarlane,  65  Me.  143. 
Illustrations  of  this  will  be  found  in 
Harrison  v.  Spring  Valley  Hydraulic 
Gold  Co.,  66  Cal.  876;  Inwood  v. 
Steamboat  Fleetwood,  19  Mo.  529, 
£31;  and  also  in  Eyser  v.  Weissger- 
cer,  2  Iowa,  463,  482,  wiiere  some 
judicious  observations  will  be  found 
in  the  opinion  of  the  court  given  by 
Wright,  J. 

'  PoBtf  §2407. 


*  See  Sclmeer  v,  Lemp,  17  Mo.  142, 
145,  where  the  opinion  contains  ani- 
madversions upon  the  conduct  of  a 
trial  judge  who  seems  to  have  taken 
this  course.  An  erroneous  instruction 
given  for  one  side  is  not  cured  by  a 
more  accurate  one  given  for  the  other 
side.  Illinois  Central  R.  Co.  v.  Mafflt, 
67111.431. 

*  Morrison  v.  State,  76  Ind.  335. 

*  Chappell  V,  Allen,  38  Mo.  213. 
T  Clarke  v.  Kitchen,  52  Mo.  316. 
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given.     It  was   so   held   where  the   instruction   contained   this 
clause:     **And  if   the   defendant   struck   him  with  the  seal  to 
avoid  such  injury,  and  not  with  a  spirit  of  malice  or  revenge,  he 
was  justifiable,"  —  the  reason  being  that  the  jury  might  thereby 
fall  into  the  error  of  supposing  that  the  word  **  malice  "  is  the 
legal  equivalent  of  the  word  **  revenge."  ^     So,  while  it  has  been 
held  a  question  for  the  jury  to  interpret  the  meaning  of  words 
used  in  a  contract  relating  to  fixtures^  where  the  contract  was 
aided  by  evidence  of  the  conduct  of  the  parties,*  it  has  been  held 
error  to  submit  to  the  jury  the  question  without  proper  explana- 
tory instructions,  whether  or  not  certain  articles  were  fixtures.* 
But  it  is  a  sound  view  that  jurors  must  be  presumed  to  have  in- 
telligence enough  to  understand  the  meaning  of  ordinary  English 
words.     They  must  be  presumed,  for  instance,  to  know  that  to 
*^ countenance^'  an  act  is  to  aid  in  or  abet  it,  and  that  one,  by 
mere  silence  at  the  time  of  an  act,  or  by  approval  of  an  act  after 
its  commission,  cannot  be  held  thereby  to  countenance  the  same 
or  be  liable  therefor.*     Attention  may  be  here  renewed  to  what 
has,  perhaps,  been  already' sufficiently  explained,*  that  the  court 
is  not  required  to  define  to  the  jury  the  meaning  of   words  in 
common  and  ordinary  use  and  to  which  the  law  has  attached  no 
specific  meaning.®     Thus,  where  at  the  close  of  the  charge  given 
by  the  court,  counsel  reminded  the  judge  that  he  had  not  de- 
fined .to  the  jury  the   word   ^^  un faith fulne-sSj*'  the   reviewing 
court,  speaking  through  Cutting,  J.,  said:   "If  the   judge  had 
defined  the  word  *  unfaithfulness  '   he  might  have  been  called 
upon  to   define  the   words   of  his  own  definition,   and   so  have 
proceeded  ad  finitumy  or  until   his  vocabulary  had  become  ex- 
hausted.    This  is  hardly  to  be  expected  of  the  court,  and,  per- 
haps, not  expedient  in  all  cases;    for,  omnis  definitio  in  jure 
civile  periculosa  est^  pai'um  est  eninij  vt   7ion  subverti  possit.^' 
And  it  was  held  that  what  constitutes  unfaithfulness  on  the  part 
ef  commissioners  appointed  under  a  complaint  for  the  flowage  of 

^  Morgan    v,  Durfree,  69  Mo.  40i),  8  Grand  Lodge  r.  Knox,  27  Mo.  315* 

480.  *  Cooper  v,  Johnson,  81  Mo.  483. 

«  Martin  v.   Cope,   28  N.   Y.    181;  ^  Ante,  §  1075,  et  seq. 

ante,  ^  1081.  ^  Berry  r.  Billings,  47  Me.  828. 
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land,  so  as  to  invalidate  their  report,  is  a  question  to  be  settled  bj 
the  jury  from  all  the  evidence  in  the  case.^  But  where  the 
meaning  of  words  used  in  a  technical  sense^  which  is  not  gener- 
ally understood,  is  in  issue,  and  the  meaning  requires  the  aid  of 
extrinsic  evidence,  the  question  is  to  be  submitted  to  the  jury. 
Thus,  it  has  been  held,  in  an  action  for  damages  for  the  non- 
performance of  a  contract  for  the  sale  of  *•  one  hundred  and  fifty 
tons  of  soft  English  lead  of  Walker,  Parker  &  Walker  brand," 
that  it  was  a  question  for  the  jury,  whether  such  a  brand  was  in 
existence,  and  further,  whether  the  words  '*  soft  English  lead'* 
meant  in  commerce  soft  lead  made  in  England,  no  matter  from 
what  ores.'  So,  where  the  action  was  brought  to  recover  the 
value  of  a  carding  machine,  it  was  held  that  the  court  should 
have  submitted  to  the  jury  the  question  whether  the  words, 
^^  carding  machine  and  fulling  milly'^  used  in  the  contract  be- 
tween the  parties,  did  not  mean  the  building  on  the  farm  in 
which  the  business  of  carding  wool  and  dressing  cloth  had  been 
carried  on ;  and  if  so,  whether  the  phrase  ^^  fixtures  belonging  to 
the  fulling  machine  and  carding  machine"  did  not  mean  the 
carding  machine  and  other  machinery  that  had  been  used  in  said 
building,  though  detached  and  stored  elsewhere  at  the  date  of 
the  contract.  It  should  be  added  that  this  was  a  case  where  the 
interpretation  of  the  contract  was  aided  by  evidence  of  the  con- 
duct of  the  parties.^ 

§  2328.  Sbonld  Cover  the  Whole  Case. — Instructions  should 
cover  the  whole  case,^  and  should  not  be  so  framed  as  to  single 
out  isolated  portions  of  the  evidence  not  in  themselves  decisive, 
and  make  the  verdict  turn  upon  them.*  This  rule  is,  of  course, 
subordinate  to  a  principle  elsewhere  explained,^  and  which  must 

1  Ibid,    Compare  Ware  v.  Ware,  8  •  ChappeU  v.  Allen,  88  Mo.    213, 

Me.  42,  and  Darling  v.  Dodge,  dG  Me.  220;  Grube  v.  Nichols,  36  111.  93 ;  Rays- 

370.  don  V,  Trumbo,  C2  Mo.  ^o\  Ellis  v. 

s  Pollen  V.  Le  Roy,  30  N.  Y.  550,  McPike,  50  Mo.  574;  Reese  9.  Beck,  24 

mz.  Ala.  (;51. 

»  Martin  r.  Cope,  28  N.  Y.  180.  «  Post,  §  2341. 

*  First  Nat.  Bank  t\  Currie,  44  Mo. 
91. 
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never  be  lost  sight  of,  that  mere  incompleteness  in  a  charge,  that 
is,  partial  non^irectiortj  will  not  be  ground  of  error,  unless  the 
proper  complemeiltary  instructions  are  requested  and  refused. 
But  the  error  of  singling  out  isolated  facts^  not  in  themselves 
decisive  of  the  merits  of  the  controversy,  and  instructing  the 
jury  that  if  they  believe  such  facts  they  will  find  for  one  party 
or  the  other,  is  not  regarded  as  non-direction,  but  as  misdirec- 
tion, and  an  invasion  of  the  province  of  the  jury.  It  is  a  fre- 
quent and  pernicious  error,  for  which  judgments  are  constantly 
reversed.  For  this  reason,  where  the  judge  is  asked  to  give  a 
charge  which  is  so  framed  as  to  exclude  from  the  jury  any  por- 
tion of  the  evidence  which  might  exert  an  influence  on  their 
verdict,  it  may  properly  be  refused.^  But  while  this  is  so,  it  is 
equally  well  settled  that  a  judgment  will  not  be  reversed  because 
a  single  instruction  is  technically  erroneous,  prpvided  the  instruc- 
tions given,  all  taken  too;ether,  fairly  present  the  law  on  both 
sides  of  the  case  to  the  jury,  and  present  the  whole  case  in  a 
manner  that  is  not  calculated  to  mislead.^  Moreover,  if  requests 
for  instructions,  which  do  not  cover  the  whole  case,  are  presented 
to  the  judge,  he  may  modify  them,  so  as  to  make  them  present 
the  law  applicable  to  the  facts  contended  for  by  both  partie^i, 
there  being,  of  course,  evidence  of  such  facts. ^  Upon  a  similar 
principle,  it  is  held  that  instructions,  requested  in  criminal  cases, 
are  properly  refused,  when  they  direct  the  attention  of  the  jury 
to  a  partial  view  of  the  evidence,  and  direct  an  acquittal  if  they 
believe  the  facts  stated  to  be  true.*  On  the  trial  of  an  indict- 
ment for  an  assault  with  intent  to*  murder,  the  law  presumes 
the  defendant  innocent  of  the  felony,  unless  the  whole  evidence 
satisfies  the  jury  that  he  made  the  assault  with  the  particular  in- 
tent alleged  in  the  indictment.  In  such  a  case  it  is  error  for  the 
court,  in  charging  the  jury,  to  select  from  the  mass  of  the  evi- 
dence a  portion  only  of  the  facts  disclosed  by  it,  and  to  declare 

^  Adams  v,  Roberts,  2  How.  (U.  S.)  *  Henscheu  r.  O'Bannon,  56   Mo. 

486;  Reese  v.  Beck,  24  Ala.  651,  662,  289;  post,  §  2407. 
Swopei?.  Schafer  (Ky.)»  *  S.  W.  Rep.  »  O'NeU   r.   CapeUe,   o(^    Mo.   296; 

300;  Maxwell  v,  Hannibal  &c.  R.  Co.,  post,  §  2353. 

85  Mo.  95;  Kirk  r.  Wolff  Man.  Co.,  118  <  Swigar  r.  People,  109  111.  272. 

IQ.  667  ;.s.  ^.  G  West.  Rep.  510. 
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that  if  such  facts  are  proved,  the  law  presumes  that  the  act  yras 
malicious,  and  that  the  defendant  intended  to  kill.  Such  a 
charge  takes  away  from  the  defendant  the  presumption  of  inno- 
cence upon  the  selected  facts  only;  whereas,  according  to  law, 
that  presumption  cannot  be  taken  away  except  by  a  conviction 
of  bis  guilt,  produced  on  the  minds  of  the  jury  by  the  whole 
evidence.  Such  a  charge,  it  is  well  said,  loses  sight  of  the  dis- 
tinction in  a  criminal  case  between  a  prima  facie  case  and  the 
changing  of  the  burden  of  proof,  and  actually  shifts  the  burden 
of  proqf ,  by  the  effect  which  it  imputes  to  the  selected  facts.* 
But,  where  the  purpose  of  an  instruction  is  simply  to  define  the 
duty  of  the  defendaht,  arising  out  of  certain  supposed  facts, 
and  it  does  not  purport  to  contain  a  complete  hypothesis  on 
which  the  right  of  recovery  is  predicated,  in  an  action  for  dam- 
ages for  negligence,  it  is  not  necessary  that  it  should  also  refer 
to  the  true  or  supposed  negligence  of  the  plaintiff.*^  But  it  is 
not  necessary  that  the  judge  should  make  the  impracticable  at- 
tempt of  so  framing  each  paragraph  of  his  charge  as  to  make  it 
cover  all  the  elements  of  the  evidence.  On  the  contrary,  the 
rule  here  explained  is  subordinate  to  another  rule,  hereafter  ex- 
plained,* which  is,  that  a  series  of  instructions  are  construed  as 
an  entirety^  and  will  be  regarded  as  sufficient,  if,  when  so  con- 
strued, they  cover  the  whole  case. 

§  2329.  Instractingr  on  Particular  Phases  or  Theories. — 

Neither  is  the  judge  bound,  in  charging  the  jury,  to  anticipate  every 
possible  phase  of  the  case,  nor  negative  every  possible  exception ;  * 
nor  illustrate  a  proposition  of  law  in  every  conceivable  way.*  A 
court  is  not  required  in  a  criminal  case  to  give  instructions, 
though  requested,  upon  each  separate  item  of  evidence,  nor  to 
direct  the  jury  to  the  different  theories  of  the  State  and  of  the 
accused,  in  respect  of  certain  features  of  the  evidence.  Thus, 
the  court  is  not  bound  to  give  an  instruction,  in  a  trial  for  mur- 

1  Offletree  v.  State,  28  Ala.  698,  701.  *  Hobbs  r.  Eastern  R.  Co.,  6G  Me. 

»  Chicago  &c.  R.  Co.   v.  Averj,  109  672. 

111.  314.  »  Whitcomb  v,  Fairlee,  48  Vt.  671. 
»  Post,  §  2407. 
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der  where  the  evidence  is  circumstantial,  that,  if  there  is  a  con- 
flict between  the  State  and  the  defendant  ns  to  the  hour  or  period 
of  time  at  which  the  killing  was  done,  and  the  time  becomes,  in 
the  judgment  of  the  jury,  material,  the  jury  should  solve  the 
conflict  on  the  side  of  the  defendant,  unless  satisfied  beyond  a 
reasonable  doubt  that  the  position  of  the  State  is  correct.  Nor, 
on  such  a  trial,  is  the  court  bound  to  give  an  instruction  that,  if 
there  is  any  conflict  between  the  State  and  the  defendant  as  to 
whether  the  body  of  the  deceased  was,  at  or  near  the  particular 
hour,  cold  or  warm,  that  conflict  should  be  solved  on  the  side  of 
the  defendant.  Such  instructions,  it  was  justly  observed,  would 
be  much  more  likely  to  mislead,  than  to  enlighten  the  jury. 
**  Besides,  when  the  court  has  put  the  whole  case  to  the  jury  by 
proper  and  full  instructions,  it  would  be  a  very  tedious  and  un- 
reasonable practice  to  require  a  separate  instruction  upon  each  . 
separate  item  of  evidence."  ^ 

§  2330.  Giving  Undue  Prominence  to  Isolated  Parts  of  the 
Testimony. — Instructions  should  not  be  so  drawn  as  to  direct 
their  attention  to  prominent  features  in  the  testimony  on  one 
side  of  the  case,  while  sinking  out  of  view,  or  passing  lightly 
over,  portions  of  the  testimony  on  the  other  side,  which  deserve 
equal  attention.  By  this  course,  the  judge  impresses  on  the 
minds  of  the  jury  his  own  bias  or  view  of  the  case,  while  seeming 
not  to  do  so.  A  judge,  who  desires  to  control  the  verdict  of  the 
jury,  may  adroitly  reach  the  result  in  this  way.  It  is  unneces- 
sary to  say  that  those  courts  which  uphold  in  a  strict  measure 
the  independence  of  juries,  regard  this  as  a  reprehensible  prac- 
tice, for  which,  if  it  appear  that  the  jury  were  misled  by  it,^  the 
judgment  will  be  reversed.^  One  court  has  gone  so  far  as  to 
hold  that  the  giving  of  instructions  so  drawn  is  error  for  which 

1  Koerner  v.   State,  98  Ind.  7,  21;  87  Mo.  240,  263;  Clark  v.  Hammerle, 

citing  W^ade  v.   State,   71    Ind.   535;  27  Mo.  55,  70;  Anderson  v.  Kincheloe, 

Jones  V.  State,  64  Ind.  473.  30  Mo.  620;  Fine  v.  St.  Louis  Public 

«  Waclistetter  v.  State,  99  Ind.  290,  Scliools,  39  Mo.  59,  67;  Rose  r.  Spies, 

294;   Goodwin  v.  State,  96  Ind.  550,  44  Mo.  20;  Jones  r.  Jones,  67  Mo.  138; 

568;  CarapbeU  r.  People,  109  111.566.  Parker  r.  Donaldson,  6  Watts^  &  S. 

3  Sawyer  v.  Hannibal  &c.  R.  Co.,  (Pa.)  132. 
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a  judgment  will  be  reversed,  allhough  the  unsuccessful  party  did 
not  request  the  court  to  give  instructions  applicable  to  the  other 
features  of  the  case.^  But  this  view  is  not  in  accordance  with 
the  prevailing  doctrine,  as  hereafter  seen.^  On  better  grounds, 
it  has  been  held  that,  where  the  evidence  of  a  single  witness  is 
such  that,  if  believed  by  the  jury,  it  determines  the  merits  of  the 
case,  it  is  not  error  for  the  judge  to  single  out  the  testimony  of 
such  witness,  and  base  his  instructions  upon  that  alone,  without 
noticing  the  other  evidence.  Such  a  charge,  it  is  said,  does  not 
necessarily  exclude  from  the  consideration  of  the  jury  the  other 
testimony,  either  expressly,  or  by  implication ;  but  if  such  a 
result  is  apprehended,  counsel  may  guard  against  it  by  asking 
additional  instructions.'  On  either  view,  the  giving  of  an  instruc- 
tion which  merely  ignores  one  of  the  issues  in  the  case,  will  not 
necessarily  be  ground  of  reversing  the  judgment,  since  it  may 
be  cured  by  other  instructions  given  which  present  the  proper 
issue  to  the  jury.* 

§  2331.  Makingr  a  Principle  of  Law  too  Prominent  by  Repe- 
tition. —  In  the  view  of  one  court  it  is  improper  for  a  court  to 
plsLce^hy  freqyerU  repelilious^  too  prominently  before  a  jury  any 
principle  of  law  involved  in  the  case.*  It  is  said  that,  '*  espec- 
ially is  such  rule  important  in  a  criminal  case,  in  order  to  guard 
■against  creating  an  impression  upon  the  minds  of  the  jury,  as  to 
what  may  be  the  opinion  of  the  court  with  regard  to  the  facts  to 
which  the  principle  is  applicable.'*  • 

§  2332.  Instmctions  Couched  in  General  Terms.  — It  often 
happens  that  a  general  statement  of  the  rights  and  obligations  of 
the  parties  to  a  transaction  assists  materially  to  a  clear  under- 
standing of  the  particular  obligation  claimed  to  have  been  vio- 

1  Clarke  «.  Haminerle,  mpra^  per  *  Merchants'  Ins.  Co.  v,  Hanck,  83 

Scott,  J. ;  Fitzgerald  r.  Hayward,  60  Mo.  20,  29. 
Mo.  616.  '  Powejl  v,  Messer,  18  Tex.  401. 

'  Po8t^  §  2341.  *  Irvine  v.  State,  20  Tez^.  App.  12, 

3  Garrett  r    Garrett,  27  Ala.  687;  41. 
Hart  V.  Bray,  60  Ala.  446. 
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lated  ;  *  and  unless  it  ik  seen  that  such  an  instruction  was  likely 
to  mislead  the  jury  into  the  consideration  of  matters  foreign  to 
thQ  case  the  giving  of  it  will  n'ot  be  held  error.  Accordingly,  ia 
an  action  for  damages  against  a  stage  proprietor,  it  was  held  no- 
error  for  the  judge  to  give  to  the  jury  an  instruction  which  cor- 
rectly embodied  a  general  statement  of  the  duties  and  obligations- 
of  stage  proprietors.  Where  the  instructions,  taken  as  a  whole, 
contain  a  correct  statement  of  the  law,  an  objection  to  a  particu- 
lar instruction,  that  it  is  too  general^  will  not  warrant  a  reversal 
in  a  criminal  case.'^ 

§  2333.  Lion?  and  Numerous  Instructions.  —  The  appel- 
late courts  have  frequently  been  called  upon  to  condemn  the 
practice  of  giving  a  multiplicity  of  instructions,  announcing  in 
effect  the  same  legal  principles,*  and  of  giving  instructions, 
drawn  out  at  great  length  with  arguments  injected  into  them.* 
.In  one  jurisdiction  the  practice  produced  so  many  reversals,  ia 
criminal  cases,  that  the  Supreme  Court,  in  condemning  it,  felt 
called  upon  to  say:  *'  In  many  cases  it  would  be  wise  to  give  no 
instructions  at  all  for  the  Stfite,  and  in  none  is  it  prudent  to  give- 
many.     By  this  course  convictions  would  be  just  as  numerous^ 


1  Sawyer  r.  Sauer,  10  Kan.  466,  470, 
per  Brewer,  J. 

«  People  r.  Tomlinson,  63  Cal.  844. 
Such  being  undoubtedly  the  law,  the 
case  of  Kranz  v.  Thiebens,  15  Bradw. 
(IIJ.)  482,  holding  that  the  giving  of 
an  instruction  in  general  terms  ytas 
erroneous  because  liable  to  mislead 
the  jury,  is  a  judicial  aberration. 

»  Haney  v.  Caldwell,  43  Ark.  184, 
193;  Sadler  «.  Sadler,  16  Ark.  628; 
Hanger  v.  Evins,  88  Ark.  834. 

4  Men-ittr.  Merritt,  20  lU.  66,  80; 
reaffirmed  and  applied  in  a  case  where 
an  instruction,  upon  hypothetical 
facts,  occupied  more  than  a  page  of 
closely  printed  paper,  in  Roe  v,  Tay- 
lor, 45  111.  485,  491.  «*  Instructions," 
say  the  court  in  these  cases,  "  should 


be  concise,  and  briefly  present  the- 
point  of  law  alone  on  which  the  party 
relies.**  On  the  trial  of  an  indictment 
for  an  assault  with  intent  to  murder, 
in  the  same  State,  the  court  gave  eleven 
instructions  requested  by  the  defend- 
ant, without  modification,  gave  twelve 
others,  so  requested,  after  modifying 
them,  and  refused  twenty -three.  The 
Supreme  Court  said  that  the  rules  of 
law  applicable  to  the  case  were  simple 
and  plain,  and  that  the  practice  of  in- 
cumbering the  record  with  so  many 
instructions  was  a  vicious  one  which 
ought  not  to  be  encouraged.  No  er- 
ror was  therefore  found  in  refusing 
the  twenty- three  instructions.  Dunn. 
V,  People,  109  lU.  685. 
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and  reversals  would  be  rare."  ^  Another  court  has  said.  **  We 
do  not  think  that  juries  can  derive  any  help  from  attempts,  by 
numerous  and  complicated  requests,  to  explain  what  would  be 
very  much  plainer  without  them.  If  a  jury  cannot  understand 
their  duty,  when  told  they  must  not  convict  when  they  have  a 
reasonable  doubt  of  the  prisoner's  guilt,  or  of  any  fact  essen- 
tial to  prove  it,  they  can  very  seldom  get  any  help  from  such 
subtleties  as  require  a  trained  mind  to  distinguish.  Jurors  are 
presumed  to  have  common  sense  and  to  understand  .  common 
English.  But  they  are  not  presumed  to  have  professional,  or 
any  high  degree  of  technical  or  linguistic  training."^  It  has, 
however,  been  held  error  to  refuse  to  give  any  instructions  merely 
because  of  the  number  or  length  of  those  requested.  The  review- 
ing court  say:  *' As  to  the  court's  refusing  to  give  the  ^//zr- 
ty-three  instructions  or  requests  asked  by  defendant,  on  account 
of  their  length,  we  think  it  only  necessary  to  say  that  the  court 
is  not  justified  to  refuse  to  pass  on  such  instructions,  when 
handed  in  at  the  time  prescribed  by  the  rule.  The  jury  can  be 
dismissed  for  a  time,  that  the  court  may  have  an  opportunity  of 
considering  the  requests."  • 

>  Ingram   v.  State,    62    Miss.  142,  >  Andrews  v.  Bonyon,  65  Cal.  629, 

145.  634. 

<  Hamilton  v.  People,  29  Mich.  173. 
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§  2338.  Non-direction  in  Civil  Cases. — It  is  a  rule  ia  the 
law  of  procedure,  recognized  and  enforced  in  all  jurisdictions, 
that,  in  civil  cases,  the  judge  is  not  bound  to  give  his  opinion  to 
the  jury  upon  any  matter  of  law  arising  upon  the  evidence,  unless 
requested  to  do  so  by  one  of  the  parties.  "V\Tiere  no  such  request 
is  preferred,  the  presumption  is  that  the  jurors  are  acquainted 
with  the  rules  of  the  law  applicable  to  the  case,  and  the  failure 
to  instruct  them  cannot  be  assigned  for  error.* 

§  2339.  Non-direction  in  Criminal  Cases.  —  It  is  apprehend- 
ed that,  according  to  the  principles  of  common  law  procedure, 
no  conviction  in  a  criminal  case  will  be  reversed  for  mere  non- 
direction,  where  no  instructions  were  requested  by  the  accused, 
unless  the  record  discloses  that  the  jurors  were  mistaken  in  m/it-' 
ter  of  law.^  **  In  criminal  cases,"  said  Chief  Justice  Shaw,  *'  by 
the  form  in  which  the  issue  is  made  up,  the  jury  pass  upon  the 
whole  matter  of  law  and  fact.  It  is  the  duty  of  the  judge  to 
give  such  instructions  to  the  jury  in  matters  of  law,  as,  in  his 
judgment,  may  be  best  calculated  to  aid  and  assist  them  in  form- 
ing their  verdict.  But  he  is  not  bound  to  give  instructions  upon 
any  particular  questions,  unless  his  attention  is  called  to  them, 
and  they  are  particularly  requested,  in  which  case,  if  pertinent, 
instructions  will  be  given;  and,  if  the  judge  thinks  proper  he 
will  reserve  the  question  of  their  correctness.  But  the  presump- 
tion is,  after  verdict,  that  all  necessary  and  proper  instructions. 


1  Druryr.  White,  10  Mo.  354;  Clarke 
V.  Hammerle,  27  Mo.  55,  70;  Coates  v. 
Sangst  on,  5  Md.  121 ;  Haupt  v.  Pohlman, 
16  Abb.  Pr.(N.Y.)  801, 307;  post,  §  2341. 

*  It  is  apprehended  that  no  case  can 
be  found  in  the  English  books  where 
a  conviction  for  crime  was  reversed 
for  non-direction;  though  this  fact 
might  not  be  decisive  upon  the  ques- 
tion, since  convictions  in  criminal 
cases  are  not  reviewed  on  error  in  that 
country,  except  where  a  writ  of  error 
is  granted  by  the  flat  of  the  attorney 
genera],  and  those  cases  are  very  rare. 
The  usual  review,  where  it  is  allowed 


at  all,  takes  place  on  a  question  of  law 
reserved  by  the  trial  judge  for  the  con- 
sideration of  the  Court  for  Crown  Cases 
reserved.  In  New  York,  the  Supreme 
Court  refused  to  reverse  a  conviction 
for  murder  where  tlie  judge  omitted  to 
charge  the  jury,  when  to  do  so  would 
have  protracted  the  trial  into  Sunday 
and  resulted  in  a  discharge  of  the 
jury,  —  there  being  no  dispute  about 
the  law  and  nothing  for  the  jury  to 
decide  but  questions  of  fact  and  in- 
tent, and  it  being,  upon  the  record,  a 
case  of  willful  murder.  People  v. 
Gray,  5  Wend.  (N.  Y.)  289. 
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in  matter  of  law,  for  the  aid  and  information  of  the  jury,  were 
given;  and  it  must  of  necessity  be  presumed  that  such  instruc- 
tions were  legally  correct,  where  no  exceptions  have  been  taken 
and  no  points  reserved."  ^  But,  under  the  influence  of  statutes 
requiring  the  judge  in  criminal  cases  to  charge  the  jury^  the 
question  has  several  times  arisen  in  American  State  courts, 
whether  he  is  bound  to  do  so  when  not  requested  on  behalf  of 
the  prisoner.  In  Indiana  he  is  not  bound,  even  in  a  capital  case, 
to  give  instructions  to  the  jury  without  such  request.^  In  Ten- 
nessee, it  is  his  duty,  even  without  request,  to  charge  the  jury, 
definitely  and  specifically,  as  to  every  question  of  law  involved.' 
In  Iowa,  it  is  sufficient  if  he  state  to  the  jury  the  facts  alleged  in 
the  indictment  as  constituting  the  crime  charged,  and  the  law 
applicable  to  the  grounds  on  which  the  defense  is  based.^  In 
Missouri,  it  is  his  duty,  in  all  criminal  cases,  whether  of  felony 
or  misdemeanor,  to  instruct  the  jury  as  to  the  law  arising  upon 
the  evidence,  and  a  failure  or  refusal  to  do  so  is  error.*  Under 
this  rule,  where  the  judge  refuses  an  instruction  because  not  cor- 
rectly drawn,  it  is  his  duty  to  give  to  the  jury  the  appropriate 
instruction  on  the  same  hypothesis.*  Where  the  court  has  allowed 
evidentiary  matters  to  he  detailed  to  the  jury  by  counsel  in  argu- 
menty  against  the  objection  of  the  opposite  party,  it  has  been 
held  in  one  State,^  and  said  in  another,^  that  the  rule  that  the 
court  is  not  bound  to  charge  unless  requested,  has  no  application, 
but  the  court  is  bound,  without  special  request,  to  advise  the 
jury  that  such  matters  are  not  to  be  regarded  as  evidence.* 


1  Com  V.  Kneeland,  20  Pick.  206,222. 

«  Hodge  V.  State,  85  Ind.  661;  Bur- 
nett V.  Burgett,  43  Ind.  78;  Jones  v. 
Hathaway,  77  Ind.  U;  Rollins  t?.  State, 
'62  Ind.  46 ;  Blacketcr  v.  House,  67  Ind. 
414;  Bissotv.  State.  58  Ind.  408;  Fish- 
er V,  State,  77  Ind.  42;  Adams  v.  State, 
66  Ind.  666 ;  Powers  v.  State,  87  Ind. 
144,  163.  In  the  case  last  cited  it  is 
held  that  the  rule  is  not  changed  by 
$  1823  of  the  Reyised  Statutes  of  1881. 

»  Laug  r.  State  (Tenn.),  1  S.  W. 
Bep.  S19. 


^  State  V.  Nadal,  8  Crim.  Law  Mag. 
730. 

'^  State  V.  Matthews,  20  Mo.  55; 
State  V,  Stonum,  62  Mo.  596;  State  c. 
Palmer,  88  Mo.  668 ;  State  v.  Banks,  73 
Mo.  692  (Norton,  C.  J.,  dissenting). 

«  State  V,  Jones,  61  Mo.  282. 

T  Yoe  c.  People,  49  lU.  410,  412. 

8  People  p.  Wheeler,  60  Cal.  681,  689. 

•  Compare  People  «.  Taylor,  69  Cal. 
640;  Harvey  v.  State,  40  Cal.  616.  See 
anU^  §§  266,  961,  960,  961. 
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§  2340.  Rule  Under  Texas  Statute. — In  Texas,  in  cases  of  felony, 
the  judge  must  charge  the  jury,  and  must  '^  distinctly  setiorth  the  law 
applicable  to  the  case;  whether  asked  or  not."^  ''But  in  criminal 
actions  for  misdemeanors  the  coart  is  not  required  to  charge  the  jury, 
except  at  the  request  of  the  counsel  on  either  side ;  but,  when  so  re- 
quested, shall  give  or  refuse  such  charges,  with  or  without  modification, 
as  are  asked,  in  writing."  ^  This  written  charge  ''  shall  be  certified  by 
the  judge  and  filed  among  the  papers  in  the  case,  and  shall  constitute 
a  part  of  the  record  of  the  cause."  ^  The  above  provision,  in  respect 
of  cases  of  felony,  is  mandatory,  and,  in  such  cases,  the  judge  is 
obliged  to  instruct  the  jury  upon  all  the  defensive  hypotheses  raised  by 
the  evidence,  whether  requested  to  do  so  or  not.^  In  such  cases  ''  a 
defendant  is  entitled  to  a  distinct  and  afi9rmative,  and  not  merely  an 
implied  or  negative,  presentation  of  the  issues  which  arise  upon  his 
evidence,  in  order  to  prevent  the  jury  from  ignpring  his  defense,  and 
to  conduct  them  to  a  proper  verdict  if  they  find  his  evidence  to  be  true. 
However  improbable  his  evidence  may  seem,  it  is  his  right  to  have  the 
Jury  determine  its  truth  or  falsity  in  the  first  instance,  without  being 

forestalled  by  the  court."  ^ Thus,  the  failure  to  give  instructions 

requested,  on  a  hypothesis  presented  of  the  defendant's  evidence  which 

will  reduce  the  offense  to  a  lotoer  grade  is  error.^ So,  where  the 

evidence  in  a  murder  trial  fairly  presents  the  issue  whether  the  killing 
was  done  in  self-defense,  or  in  the  defense  of  another,  it  is  the  duty 
of  the  court,  under  the  above  statute,  of  its  own  motion,  to  explain  to 
the  jury  the  law  relating  thereto  fully  and  correctly,  in  all  the  phases 
presented  by  the  evidence.'^  In  such  a  case,  it  has  been  held  error  to 
omit  to  charge  thatrthe  defendant,  if  unlawfully  attacked  by  the  de- 
ceased, is  not  bound  to  retreat,  in  order  to  avoid  the  necessity  of  killing 
him.^    ''  This,"  says  Willson,  J.,  ''  is  a  very  material  part  of  the  law  of 


1  Tex.  Code  Grim.  Proc,  art.  677. 

*  Texas  Code  Crim.  Proc,  art.  681. 

*  Tex.  Code   Crlm.   Proc,  art.  680. 

*  Jenkins  v.  State,  1  Tex.  App.  346; 
Falcher  v.  State,  41  Tex.  233;  San- 
ders V,  State,  41  Tex.  307. 

«  Reynolds  v.  State,  8  Tex.  App. 
412;  Gretas.  State,  9  Tex.  App.  429; 
Jackson  v.  State,  15  Tex.  App.  84; 
Kenneda  v.  State,  16  Tex.  App.  258; 
White  V.  State,  18  Tex.  App.  67,  63; 
BeU  V.  State.  21  Tex.  App.  270. 


•  Lewis  V.  State,  18  Tex.  App.  116. 
^  Ashworth  v.  State,  19  Tex.  App. 

182,  195;  King  V.  State,  13  Tex.  App. 
277 ;  Edwards  v.  State,  5  Tex.  App. 
693;  Guffee  v.  State,  8  Tex.  App.  187; 
North  ».  State,  12  Tex.  App.  Ill; 
Sterling  v.  State,  15  Tex.  App.  249. 

*  Bell  V,  State,  17  Tex.  App.  538, 
650;  Williams  v.  State,  14  Tex.  App. 
102,  113;  Tex.  Pen,  Code,  art.  678. 
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self-defense,  and  is  a  statutory  innovation  upon  the  common  law  and 
upon  the  common  view  of  what  constitutes  self-defense.  The  common 
law  required  the  assailed  party  to  retreat  to  I  he  wall ;  and  this  require- 
ment, while  it  no  longer  exists  as  the  law  of  this  State,  is  still  believed 
by  many  who  are  unlearned  in  the  law  to  be  in  force.  In  all  cases, 
therefore,  where  the  issue  of  self-defense  arises  from  the  jevidence,  the 
jury  should  be  instructed  that  the  assailed  party  is  not  bound  to  retreat 
in  order  to  make  perfect  bis  right  of  self-defense.  And  when  the 
evidence  presents  the  issue  of  self-defense,  the  law,  and  all  the  law 
applicable  to  the  issue,  as  made  by  the  evidence,  should  beN  given 
in  charge  to  the  jury,  whether  requested  or  not."^  When  the  court 
omits  to  do  this  it  is  error,  and  '/  excepted  to  at  the  time  of  the  trial, 
the  conviction  will  necessarily  be  set  aside.  But  if  the  error  be  not 
excepted  to,  but  be  brought  to  the  attention  of  the  trial  court  for  the 
first  time  in  amotion  for  a  new  trial,  it  will  not  be  cause  for  reversal, 
unless  it  appear  to  the  appellate  court  that  the  defendant's  rights  have 

probably  been  injured  thereby.* So,  in  the  case  of   aggravated 

assault,  a  charge  which  omits  the  elements  of  intent  is,  in  that  State, 
fundamentally  erroneous,  if  excepted  to  at  the  time.**^ ....  Again,  where 
insanity  is  set  up  as  a  defense  to  a  criminal  charge,  and  there  is  sub- 
stantial evidence  tending  to  establish  it,  it  will  be  error  and  ground  of 
reversal,  that  the  court  nowhere  in  its  charge  substantially  gave  the 
jury  a  direct,  positive  and  affirmative  instruction  upon  insanity  as  a 
defense  to  crime,  and  nowhere  admonished  them,  as  declared  by  stat- 
ute,^ in  that  State,  that  *^  no  act  done  In  a  state  of  insanity  can  be 
punished  as  an  offense."  ^  -  -  -  -  So,  in  a  prosecution  for  burglary, 
where  the  evidence  tended  to  show  that  the  defendant  had  broken 
open  the  blacksmith  shop  of  th^  prosecuting  witness  and  bad  taken 
therefrom  a  tool  to  be  used  in  committing  a  burglary  in  the  adjacent 
storehouse  of  another  proprietor,  because  the  court  did  not  admonish 
the  jury  that,  if  the  defendant  obtained  the  tool  not  for  the  purpose  of 
permanently  depriving  its  owner  of  his  property  in  it,^  but  for  the  mere 


*  Bell  V,  State,  supra;  Edwards  v. 
State,  5  Tex.  App.  693,  Kmg  v.  State, 
13  Tex.  App.  277. 

2  Bell  V,  State,  17  Tex.  App.  588, 
651 ;  Gilly  v.  State,  16  Tex.  App.  287, 
302;  Bishop  r.  State,  43  Tex.  390; 
Tex.  Code  Crim.  Proc,  art.  G85. 

3  Crawford  v.  State,  21  Tex.  App. 
464. 


*  Tex.  Penal  Code,  art.  39. 

a  Smith  r.  State,  19  Tex.  App,  96, 
111. 

^  That  this  element  is  necessary  m 
order  to  constitute  a  larceny,  see:  1 
Whart.  Crim.  Law,  8lh  edition,  883; 
JoluLson  r.  State,  36  Tex.  375;  Black- 
burn r  State,  44  Tex.  457;  Loza  v. 
State,  1  Tex.  App.  488;  State  v.  Sher- 
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purpose  of  using  it  temporarily,  he  was  not  guilty,  a  conviction 
was  reversed.^  •  -  -  .  But  the  court  is  not  bound,  unless  i*equested, 
to  charge  the  law  of  circumstaTitial  evidence^  except  in  cases  in  which 
the  inculpatory  evidence  is  wholly  circumstantial.  *  -  -  -  -  The  doubtful 
policy  of  mandatory  statutes  of  this  kind  will  readily  occur  to  every 
mind.  The  mere  forgetfulness  of  the  judge  to  instruct  the  jury  as  to  the 
law  relating  to  some,  defensive  hypothesis  furnished  by  the  evidence  of 
the  accused,  or  as  to  the  law  furnished  by  the  evidence  for  the  State, 
will  work  a  reversal,  although  the  failure  so  to  instruct  the  jury  may 
have  had  no  influence  whatever  on  the  merits.  The  doubtful  policy  of 
such  a  principle  is  found  in  the  numerous  reversals  which  have  taken 
place  in  Texas,  where  it  is  upheld  with  its  greatest  strictness,  for  mere 
non-direction,  in  cases  where  able  counsel  have  sat  by  and  intentionally 
omitted  to  call  the  attention  of  the  judge  to  the  matter  in  respect  of 
which  the  instruction  should  have  been  given.  In  a  recent  case  in 
Indiana,  it  Was  well  said  by  Zollers,  J.  '  ^  The  position  seems  to  be 
that  if,  by  oversight,  mistake  or  accident,  any  point  is  omitted  by  the 
court  iq  its  instructions  the  omission  is  fatal,  whether  the  attention  of 
the  court  may  have  been  called  to  the  matter  or  not ;  in  other  words, 
that  the  party  and  his  counsel,  knowing  that  the  court  is  omitting  to 
instruct  the  jury  upon  some  point  in  the  case,  may  remain  quiet,  and, 
without  asking  for  further  instructions,  procure  a  reversal  of  the 
judgment  on  account  of  such  omissions.  Such  a  practice  would  be 
wrong  in  theory  and  mischievous  in  results."^  There  may  be  good 
reason  for  such  a  rule,  where  the  prisoner  is  not  assisted  by  counsel,  or 
where  there  is  reason  to  believe,  on  an  inspection  of  the  record, 
that  the  jury  have  made  a  mistake  in  matter  of  law ;  but  in  other 
cases  its  results  must  be  mischievous  rather  than  salutory. 

§  2341.  Specific  Instructions   must  be  Asked  for. -« It  is, 

then,  a  general  rule  of  procedure,  subject,  in  this  country,  to  a 
few  statutory  innovations,  that,  mere  non-direction^  partial  or  to- 
tal, is  not  ground  of  new  trial,  unless  specific  instructions,  good 

mer,  55  Mo.  83;  Hart  v.  State,  57  Ind.  it,  but  only  to  get  off  more  conyen- 

102;  State  r.  Hawkins,  8  Porter  (Ala.) >  iently  with  the  other  property,  such 

461;    Phelps  v.  People,  55  111.  334;  taking  of  the  horse  is  not  a  felony. 

Stater.  Scott,  64  N.  C.  586;  Fields  v,  »  Wilson  v.  State,   18    Tex.  App. 

State,  6  Cold.  (Tenn.)  52.    In  Rex  v.  270. 

Crump,  1  Carr.  &  P.  658,  it  was  held  2  jack  v.  State,  20  Tex.   App.  656; 

that  if  a  person  stealing  other  property  House  v.  State,  19  Tex.  App.  227,  229. 

take  a  horse,  not  with  intent  to  steal  ^  Powers  v.  State^  87  Ind.  144, 158. 
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in  point  of  law  and  appropriate  to  the  evidence,  were  requested 
and  refused.  A  party  cannot,  by  merely  excepting  to  a  charge, 
make  it  the  foundation  for  an  assignment  of  error,  that  it  is  in- 
definite or  incomplete.^    The  rule  rests  upon  the  soundest  foun- 


1  Rozar  v.  Bums,  18  Ga.  34;  Hatch 
V.  Spearin,  11  Me.  354;  HaU  v.  Weir, 
1  Allen  (Mass.),  261;  Bums  v.  Suther- 
land, 7  Pa.  St.  103;  Taft  v.  Wildman, 
15  Ohio,  123;  Farquhar  v,  Dallas,  20 
Texas,  200;  Seigle  v.  Louderbaugh,  5 
Pa.  St.  490;  Crail  v,  Crail,  6  Pa.  St. 
480;  Davis  v,  Elliott,  15  Gray  (Mass.), 
90;  State  w.  O'Neal,  7  Ired.  L.  (N.  0.) 
251 ;  Ward©.  Herrin,  4  Jones L.  (N.  0.) 
23;  Chamberlain  «.  Porter,  9  Minn. 
260;  Zabriskie  v.  Smith,  13  N.  Y.  322; 
Parsons  v.  Brown,  15  Barb.  (N.  Y.) 
590;  Jones  v.  State,  20  Ohio,  34:  Cato 
0.  State,  9  Fla.  163;  Carter  v.  Bennett, 
4Fla.  284;  Bynum  v.  Bynum,  11  Ired. 
I/.  (K.  C.)  632;  Coatesv.  Sangston,  5 
Md.  121;  Bain  v.  Doran,  54  Pa.  St. 
124;  Dewees  v,  Hudgeons,  1  Texas, 
192;  Linn  v,  Wright,  18  Texas,  317; 
Moore  v.  Boss,  UN.  H.  547;  Castle  v, 
BuUard,  23  How.  (U.  S.)  172,  189; 
KentP.  Tyson,  20  N.  H.  121;  Fishery. 
Filbert,  6  Pa.  St.  61;  State  v.  Straw, 
83  Me.  654;  Averett  v,  Brady,  20  Ga. 
623  ;Tomlinsont?.  Wallace,  16  Wis.  224, 
235;  Boykin  t7.  Perry,  4  Jones  L.  (N.  C.) 
325;  State  v,  Scott,  2  Dev.  &  Batt. 
(N.  C.)  35;  McNiell  v.  Massey,  3  Hawks 
(N.  C),  91;  State  v.  Morris,  3  Hawks 
(N.  C),  388;  Express  Co.  v.  Kountze, 
SWall.  (U.  S)  842,  353;  Pennock  r. 
Dialogue,  2  Pet.  (U.  S.)  1  (affirming 
$.  c.  4  Wash.  C.  C.  (U.  S.)  538;, ;  Sea- 
bury  V.  Field,  1  McAll.  (U.  S.)  60; 
United  States  «.  Fourteen  Packages, 
Gilp.  (U.  S.)236;  Eiland  r.  Stater  52 
Ala.  322;  Koehler  v.  Wilson,  40  Iowa, 
183;  Miller  v.  Bryan,  3  Iowa,  58;  Ault 
V,  Sloan,  4  Iowa,  608;  Madsden  v. 
Phoenix  Fire  Ins.  Co.,  1  S.  C.  24; 
Herbert  v.   Hule,  1  Ala.   18;  State  v. 


Scott,  12  La.  Ann.  386;  Fisher  v.  La- 
rick,  7  Serg.  &  R.  (Pa.)  991;  Stokes  v, 
Burrell,  8  Grant  Cas.  (Pa.)  241; 
Eauffman  v.  Griesemer,  26  Pa.  St.  4G7 ; 
State  t?.  Phinney,  42  Me.  384,390;  Dows 
V,  Rush,  28  Barb.  (N.  Y.)  167;  Swal- 
low V.  State,  22  Ala.  20;  Ross  v.  Ross, 
21  Ala.  322;  Aitkin  t?.  Young,  12  Pa. 
St.  15 ;  Earle  v,  Thomas,  14  Texas,  683, 
593;  Street  v.  Lynch,  38  Ga.  631; 
Behymerv.  State,  95  lud.  140;  Powers 
V.  State,  87  Ind.  144;  Ireland  v.  Em- 
merson,  93  Ind.  1,  6;  Jones  v.  Hatha- 
way, 77  Ind.  14;Taggart  v,  McKlnney, 
85  Ind.  392,  396 ;  Wilson  v.  Trafalgar 
&c.  Co.,  93  Ind.  287,  291;  Dyer  r. 
Dyer,  87  Ind.  13;  Bissot  v.  State,  53 
Ind.  408 ;  Hodge  v.  State,  85  Ind.  661 ; 
Fitzgerald  v.  Goff,  99  Ind.  28,  40; 
Sioux  City  &c.  R.  Co.  v.  Flnlayson, 
16  Neb.  578;  Burlington  &c.  R.  Co.  ©. 
Schluntz,  14  Neb.  421, 425  ;  Sioux  City 
&c.  R.  Co.  V.  Brown,  13  Neb.  317; 
Ott  V.  Oyer,  106  Pa.  St.  7;  Hor- 
lor  V,  Carpenter,  27  L.  J.  (C.  P.) 
1;  Morgan  v^  Couchman,  14  C.  B. 
100;  «.  c.  23  L.  J.  (C.  P.)  36;  Martin 
V.  Great  Northern R.  Co.,  16  C.  B.  179; 
8.  c.  1  Jur.  (N.  s.)  618;  24  L.  J> 
(C.  P.)  200;  Tenney  v,  Butler,  32  Me. 
269 ;  Stowell  v.  Goodenow,  31  Me.  538. 
The  English  rule  seems  to  be  that  non- 
direction,  where  specific  direction  is 
not  requested,  is  no  ground  of  new 
trial,  unless  it  produce  a  yerdict 
against  the  evidence.  Ford  v.  Lacey, 
30  L.  J.  (Exch.)  351;  8.  e.  7  Jur. 
(n.  s.)  684;  Great  Western  R.  Co,  v. 
Braid,  1  Moore,  P.  C.  Cas.  (n.  s.)  101; 
«.  c  9  Jur.  (n.  s.)  339;  11  Week.  Rep. 
444;    8  L.  T.  (N.  s.)  31. 
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dation.  The  facts  of  the  case  come  to  the  mind  of  the  judge  as  . 
matters  of  first  impression,  and  it  will  often  be  extremely  diffi- 
cult for  him,  in  the  short  time  allowed  for  a  trial  before  a  jury, 
and  in  the  midst  of  such  a  trial,  to  prepare  a  series  of  instruc- 
tions applicable  to  all  the  hypotheses  presented  by  the  evidence. 
On  the  other  hand,  counsel  are  presumed  to  have  studied  their  case 
beforehand;  to  come  to  the  court  with  a  fair  understanding  of  the 
facts  which  will  probably  be  proved,  and  with  a  full  knowledge 
of  the  law  applicable  to  those  facts.  It  is,  therefore,  their  duty 
to  give  attention  to  the  charge  of  the  judge,  and  if,  in  their  opin- 
ion, it  omits  to  give  direction  as  to  the  law  applicable  to  any  es- 
sential feature  of  the  evidence,  to  call  his  attention  to  the  omis- 
sion and  to  request  appropriate  suppletory  instructions;  and 
where  they  fail  thus  to  call  his  attention  to  something  which  he 
may  fairly  be  supposed  to  have  omitted  from  inadvertence,  they 
ought  not  to  be  allowed  to  complain  of  the  omission  in  an  appel- 
late court.  A  rule  which  would  allow  them  to  do  so  would  be 
extremely  inconvenient.  It  would  multiply  new  trials  and  re- 
Tersals,  and  often  on  grounds  which  have  no  connection  what- 
ever with  the  merits. 

§  2342.  The  same  Rule  where  the  Judge  Answers  Points,  as  in 
Pennsylvania.  —  Where  counsel  put  a  point  to  the  judge  under  the 
practice  in  Pennsylvania,  and  he  answers  it,  and  his  answer  contains 
erroneous  statements  of  fact,  it  is  the  duty  of  the  counsel  to  call  the  at- 
tention of  the  court  to  the  error,  or  he  cannot  make  it  the  ground  of 
exception  in  the  Supreme  Court.^  Where  a  party  has  submitted  no 
points,  nor  asked  for  any  instructions,  he  will  not  be  heard  to  complain 
that  the  judge  did  not  fully  instruct  the  jury.^  So,  an  omission  to  in- 
struct the  jury  upon  all  the  lines  of  defense  assumed  in  a  trial,  is  not 
sufficient  cause  to  reverse  the  judgment,  unless  the  opinion  of  the  judge 
were  specifically  called  for.' 

§  2343.  Mississippi:  Rule  that  the  Judge  is  not  Authorized  to 
Instruct  the  Jury  except  upon  Request.  —  From  the  rule  which  ob- 

1  Levers  v.  Van  Busklrk,  4  Pa.  St.  '  Fisher  v.  Filbert,  6  Pa.  St.  61,  69. 

809.  To  the  same  effect  In  substance,  see 

«  Wertz  p.  May,  21  Pa.  St.  274.  Wood  v.  Flgard,  28  Pa.  St.  408. 
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liges  the  Judge  in  criminal  cases  to  charge  the  jury  upon  every  essential 
feature  of  the  evidence,  at  the  peril  of  having  to  try  the  cause  over 
again, ^  the  pendulum  swings  back  to  a  statutory  rule  enacted  in  Missis- 
sippi,^ which,  as  judicially  interpreted,  is,  that  the  judge  is  not  author- 
ized to  instruct  the  jury  except  upon  request,^  and  then  orUi^  upon 
contested  questions  of  law  applicable  to  the  issues,  and  that  if,  on  his 
own  motion,  and  without  being  requested  distinctly  in  writing  he 
charges  the  jury,  it  will  be  error  for  which  a  conviction  will  be  reversed, 
although  the  matter  of  the  instruction  be  strictly  legal  and  applicable  to 
the  issue.* 

S  2344.  Illinois:  Judge  mat  give  Instructions  op  his  own  Mo- 
tion. —  The  statute  of  Illinois,^  requiring  instructions  to  be  in  writing, 
prescribing  the  manner  in  which  they  shall  be  given  or  refused,  and 
prohibiting  the  judge  from  qualifying,  modifying  or  explaining  them, 
does  not  prohibit  him  from  giving  such  instructions,  as  to  the  law  of  the 
case,  as  he  thinks  proper,  without  request,  provided  they  are  given  in 
writing.^ 

§  2345.  Summing  np  the  Evidence. — In  England,  in  the 
Federal  courts,  and  in  the  courts  of  some  of  the  States,  it  is  the 
custom  for  the  judge  to  take  notes,  and,  after  counsel  have  com- 
pleted their  argument,  to  sum  up  the  evidence  to  the  jury. 
"When  the  evidence,"  says  Blackstone,  •*  is  gone  through  on 
both  sides,  the  judge,  in  the  presence  of  the  parties,  the  counsel 
and  all  others,  sums  up  the  whole  to  the  jury;  omitting  the  su- 
perfluous circumstances,  observing  wherein  the  main  question 
and  principal  issue  lies,  stating  what  evidence  has  been  given  to 
support  it,  with  such  remarks  as  he  thinks  necessary  for  their 
direction,  and  giving  them  his  opinion  in  matters  of  law  arising 
upon  that  evidence."  ^  This  practice  is  distinctly  continued  un- 
der some  American  constitutions  and  statutes,^  which  provide 

1  Antef  §  2340.  safety  to  the  rights  of  society  where 

2  Miss.    Cede    1871,    §  643;  1880,      such  juridical  nonsense  prevails. 

§  1714.  *  111.  Act  Feb.  25th,  1847,  p.  63,  §§ 

8  Edwards  v.  State,  47  Miss.  681,  1,  2,  3. 

689.  •  Brown  v.  People,  9  HI.  439. 

-»  Williams  v.   State,  32  Miss.  889,  *  3  Bla.  Cora.  375. 

397.     It  IS  difficult  to  see  how  crim-  *  AnUy  §  2280. 
inal  justice  can  be  administered  with 
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that  the  judge  may  **  state  the  testimony,"  but  by  others  it  is 
distinctly  prohibited.^  On  the  other  hand,  under  the  common 
law  system  of  jury  trial,  the  judge  is  not  bound  to  render  this 
assistance  to  the  jury,  even  upon  request;  whether  he  will  do  so. 
or  not  is  a  matter  resting  in  his  duei^etiony  which  discretion,  it 
has  been  justly  obvserved,  he  will  not  exercise  by  refusing  this 
aid  to  the  jury,  in  cases  where  it  is  really  required.^  On  the 
other  hand,  if  he  sums  up  the  evidence,  he  must  fairly  present 
all  its  maternal  elements  to  the  jury.  He  must  array  before  them 
all  the  material  elements  on  both  sides.  He  must  not  single  out 
isolated  parts  of  the  testimony,  and  instruct  the  jury  as  to  the 
law  arising  on  the  facts  which  such  testimony  tends  to  prove,' 
and  he  must  be  careful  not  to  give  undue  prominence  to  certain 
portions  of  it ;  *  especially  he  ought  not  to  review  only  those 
facts  which  have  a  tendency  to  establish  one  side  of  the  case.' 
.  '*  To  sum  up  means,  ex  vi  termini^  to  present  aW  the  proof  to  the 
consideration  of  the  jury;  and  unless  this  is  done,  it  had  better 
be  omitted  altogether."  *  It  is  obviously  wrong  for  him  to  sin- 
gle out  an  isolated  fact,  and  express  himself  strongly  upon  it. 
It  is  well  calculated  to  distort  its  importance  in  the  estimation  of 
the  jury,  and  to  concentrate  their  attention  too  intensely  upon  it, 
to  the  undervaluing  of  the  rest  of  the  evidenced  But  these  state- 
ments must  be  taken  in  subordination  to  another  rule,  which  is, 
that  the  mere  omission  to  direct  the  attention  of  the  jury  to  some 
material  portion  of  the  testimony,  will  not,  where  the  whole  sum- 
ming up  is  not  grossly  negligent  or  partial,  be  ground  of  error, 
unless  counsel  direct  the  attention  of  the  judge  to  the  omitted 
portion,  and  request  him  to  make  his  summing  up  more  full.' 

1  Miss.    Code    1871,    §  643;   ante,  «  State  v.  Morris,  3  Hawks  (N.  C), 

§  2280.      The  statute  of    Georgia,  al-  890. 

ready  considered,  lias  been  construed  ^  Ante,  §  2330. 

as  not  having  this  effect.    Shiels  v.  ^  Ante,  §  2331. 

Stark,  14  Ga.  429.    Compare  Green  v.  '  Parker  v.  Donaldson,  6  Watts  & 

State,  43  Ga.  3G8.    In  Virginia,  the  S.  (Pa.)  132. 

practice  does  not  obtain  —  <<  a  course,"  *  Lumpkin,  J.,  in  Johnson  v,  Kin- 

s&ys  Judge  Tucker,  "  which    would  sey,  7  Ga.  428,  431. 

probably  be  deemed,  with  us,  an  in-  '  Ibid, 

vasiou  of   the  jury   trial."      Tucker  ^  McNeill    r.    Massey,    8    Hawks 

Comm.  299.  (N.  C),  91,  100. 
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This  is  analogous  to  the  proposition  that  mere  non^direction  on 
matters  of  law  is  not  ground  of  error,  unless  specific  instructions 
are  requested.* 

* 

§  2346.  Distinction  between  Non-direction  and  Misdirec- 
tion.—  In  general,  then,  while  misdirection  is  error,  non-direc- 
tion is  not.  But  it  will  be  often  difficult  in  practice  to  distinguish 
between  misdirection  and  non-direction.  It  has  been  reasoned 
that,  if  there  is  a  mere  tendency  in  the  charge  to  mislead  the  jury 
the  defendant  must  ask  additional  explanatory  instructions,  in 
order  to  avail  himself  of  its  defectiveness  in  a  court  of  error ; 
but  where  it  necessarily  and  actually  misleads  the^jury ,  it  is  a  fatal 
error.^  But  where  the  charge  is  couched  in  such  general  ienns 
as  leave  it  doubtful  whether  the  jury  understand  its  application 
to  the  evidence,'  or  though  right  in  the  abstract,  may  require 
modification  by  reason  of  something  peculiar  to  the  situation  of 
the  parties,  which  has  escaped  the  attention  of  the  judge  ;*  or 
where  evidence,  competent  and  material  when  received,  becomes 
by  a  turn  in  the  case,  incompetent  and  immaterial;  and  no  re- 
quest is  made  to  instruct  the  jury  to  disregard  it ;  *  or  where,  in  a 
controversy  touching  the  title  to  land,  the  judge  charges  the  jury 
that  the  question  depends  mainly  upon  notice^  without  explaining 
to  them  what  amounts  to  notice;*  or  where,  in  an  action  for 
malicious  prosecution,  the  judge  submits  to  the  jury  the  question 
whether  there  was  or  was  not  probable  cause  upon  a  general  in- 
struction, merely  telling  them  what  probable  cause  is; '  or  where, 
on  the  trial  of  an  indictment  for  an  assault  with  intent  to  murder^ 
the  court  directs  the  jury  as  to  the  form  of  their  verdict  in  case 
of  conviction,  but  omits  to  inform  them  that  they  may  bring  in 
a  verdict  for  a  lower  grade  of  the  offense ;  ®  in  these,  and  in  many 
like  cases,  there  is  no  ground  of  error,  unless  the  appropriate 

1  Ante,  §  2341.  *  State    v,    Phlnney,    42    Me.  884, 

>  Kenan  v,  Holloway,  16  Ala.  63.  390. 

»  Bast  V.  Alford,  20  Tex.  226.    To  «  Aitkin  v.  Young,  12  Pa.  St.  16. 

the  same  effect,  see  Caslcy  r.  Ilaviland,  ^  Street  v,  Lyncli,  38  Ga.  G."! . 

1.'5  Ala.  314;  Ivey  v,  Owens,    28   Ala.  ^  Humphries  v.  Parker,  62  Me.  602, 

642;  Warner  t\  Dunnavan,  23  lU.  380;  606;  ante,  §§  1G13,  1614. 

Sharp  t?.  Bums,  35  Ala.  653.  *  Dunn  v.  People,  109  111.  636. 
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complementary  instruction  was  requested  and  refused.  Within 
the  meaning  of  this  rule,  it  is  not  a  ground  of  new  trial  that  the 
instructions  were  in^^finite  on  some  particular  element  of  the 
case,  provided  more  definite  instructions  were  not  requested  and 
refused;  *  though,  as  elsewhere  seen,  some  courts  have  gone  so 
far  as  to  reverse  judgments  because  instructions  were  not  suffi- 
ciently pointed  and  definite.' 

§  2347.  Right  to  Appropriate  Instructions  on  Request.  — 

The  trial  court  is  bound  to  give  instructions,  properly  drawn, 
correct  in  point  of  law  and  applicable  to  the  evidence,  in  all  cases 
when  requested  by  a  party,  except  (1)  when  the  matter  of  the 
instruction  requested  is  sufficiently  covered  by  instructions  already 
or  thereafter  given;®  (2)  when  the  request  for  the  instruction 
comes  too  late  ;*  or  (3)  when  the  state  of  the  evidence  is  such  that 
there  is  no  ca^e  to  be  submitted  to  the  jury.*  With  these  excep- 
tions, the  refusal  of  appropriate  instructions  upon  request  is  the 
subject  of  exception  and  review  upon  error,  or  appeal  in  the 
nature  of  a  writ  of  error.*  But,  where  the  jury  are  to  find  the 
facts  simply  in  the  form  of  a  special  verdict^  without  reference 
to  their  legal  bearings,  it  is  not  a  case  which  calls  for  general 
instructions  as  to  the  law,  and  it  is  not  error  to  refuse  such 
instrjuctions ;  since  they  would  be  nugatory  and  misleading,  as  the 
jury  in  such  a  case  are  not' charged  with  the  office  of  applying 
the  law  to  the  facts. ^ 


1  Emerson  v.  Hogg.  2  Blatchf. 
(U.  S.)  1,  18;  Smith  v.  Carrington,  4 
Cranch  (U.  S.)}  62;  Carver  v.  Jacksoii, 
4  Pet.  (U.  S.)  1;  Norman  v.  Wells,  17 
Wend.  (N.  Y.)  136;  Stoflordr.  Bacon, 
lHm(N.  Y.),632,  687. 

*  AnUy  §  2325. 
»  Post,  §  2362. 

4  Chapman  v,  McCormlck,  86  K.  Y. 
479,  482. 

*  People  V.  Gray,  6  Wend.  (N.Y,) 
289;  ante,  §2246. 

*  Chapman  v.  McCormlck,  86  N.  Y. 
479,  482;  Zabriskie  v.  Smith,  18  N. 
Y.  322;   Foster   v.  People,  60   N.  Y. 


698,  601 ;  Pennock  v.  Dialogue,  2  Pet. 
(U.  S.)  15;  Sailer  v,  Barnousky,  60 
Wis.  169;  Campbell  v,  Campbell,  54 
Wis.  90,  98;  Kendrick  v»  Cisco,  77 
Tenn.  (13  Lea)  248,  261;  State  o. 
Partlow,  90  Mo.  608;  «.  c.  4  S.W.  Rep. 
14;  Souther  r.  State,  18  Tex.  App.  862. 
V  Indianapolis  &c:  R.  Co.  v.  Bush, 
101  Ind.  683,  687.  In  Wisconsin  it  Is 
ruled  that,  where  a  special  verdict  is 
demanded,  the  trial  court  may,  in  its 
discretion,  limit  its  instructions  to 
such  matters  as  are  necessarily  in- 
volved in  the  questions  submitted; 
and  the  instructiond  as  to  such  mat- 
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f  SS48.  IixcsTRATioxs. — Thus,  in  an  action  for  malicious  prasecw- 
tiom,  eltlier  party,  apon  request,  is  entitled  to  a  direct  and  specific  in- 
stmctioa  from  the  presiding  judge  as  to  whether  the  alleged  facts  set 
up  in  the  defense,  if  proved,  do  or  do  not  show  a  want  of  probable 
eause.i  in  purspance  of  a  rule  elsewhere  explained,^  that  probable  cause 
is  a  question  of  law  for  the  court.  Accordingly  it  has  been  held  error  to 
refuse  to  instruct  the  jury  as  follows:  *'If  the  defendants  instituted 
suit  against  plaintiffs  in  good  faith,  without  malice,  and  with  no  other 
motive  than  to  recover  a  debt  which  they  honestly  believed  was  due  by 
plaintiffs,  then  plaintiffs  cannot  recover."  ^  On  the  other  hand,  it  has 
been  held  error  to  instruct  the  jury  that,  ''  if  the  defendants  did  not 
sue  out  the  attachment  with  malice,  or  from  a  disposition  to  vex  and 
harass  the  plaintiff,  but  honestly  believed  that  they  had  reasonable  and 
probable  cause  to  sue  out  the  attachment,  then  the  plaintiff  was 
not  entitled  to  recover;  "  ^  the  principle  being,  as  held  in  Massachu- 
setts, that  ^'  no  action  lies  for  one  whose  property  has  been  attached, 
and  who  has  suffered  much  damage  in  consequence  of  a  civil  suit,  which 
was  abated,  unless  the  prosecution  of  such  suit  were  malicious."  ^  In 
Texas,  where,  as  elsewhere  seen,^  peculiar  rules  exist  on  the  subject  of 
instructions  in  criminal  cases,  it  has  been  held,  in  a  prosecution  for 
murder,  where  the  issue  under  the  evidence,  was,  whether  or  not  the 
facts  tended  to  show  that  the  deceased  and  the  defendant's  wife  were 
^'  taken  in  the  act  of  adultery,"  within  the  meaning  of  a  statute  ^  which 
makes  a  killing  under  such  circumstances  justifiable,  the  jury  should 
be  correctly  instructed  as  to  the  meaning  of  the  expression  ''  taken  in 
the  act  of  adultery;"  a  failure  so  to  instruct  them  was  held  fatal,  al- 
though the  charge  was  not  excepted  to,  the  defendant's  counsel  having 
tendered  special  instructions  which  supplied  the  omissions  in  the  gen- 
eral charge  in  this  respect.^ 

§  2349.  When  Properly  Refused. — To  entitle  the  instruc- 
tion to   be  given   it  must   be  wholly  correct  in  point  of  law.^ 


ters  should  be  given  in  connection 
with  the  instructions,  and  not  as  gen- 
eral instructions  in  the  case.  Bums 
u.  North  Chicago  Rolling  Mills  Co., 
60  Wis.  641. 

1  Humphries  ».  Parker,  52  Me,  602, 
505;  Pullen  v.    Gllddeu,  68  Mo.   559, 

567. 

2  Ante,  §§  1613,  1630. 


«  Gonzales  v.  Gobliner,  68  Cal.  161. 
<  Benson  v.  McCoy,  36  Ala.  716. 
'^  Lindsay  v.  Lamed,  17  Mass.  190, 

*  Ante,  §  2340. 

T  Tex.  Penal  Code,  art.  567. 

8  Price  r.  State,  18  Tex.  App.  474. 

•  Grand  Trunk  R.  Co.  v.  T^ham, 
63  Me.  177;  Snow  v,  Penobscot  River 
Ice  Co.,  77  Me.  55. 
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Where  a  series  of  instructions  is  asked  for  in  the  aggregate,  and 
there  is  any  single  proposition  in  the  series  which  is  objection- 
able, the  court  may,  for  that  reason,  refuse  to  give  the  whole, 
and  the  refusal  will  be  no  ground  of  error. ^  Such  a  refusal  will 
generally  be  upheld  in  respect  of  requests  which  are  lacking  in 
definitene88  and  precision.'^  **  When  instructions  are  asked, 
they  should  be  precise  and  certain  to  a  particular  intent,  that  the 
point  intended  to  be  raised  may  be  distinctly  seen  by  the  court, 
and  that  error,  if  one  be  made,  maybe  distinctly  assigned."  ^ 
If  instructions  which  he  is  asked  to  give  cannot  properly  be 
given  without  being  modified^  he  may,  for  that  reason,  refuse  to 
give  them.*  If,  therefore,  the  request  embraces  several  distinct 
propositions,  one  of  which  is  wrong,  the  judge  may,  for  this 
reason,  reject  the  whole.*  This  is  especially  so  where  the  re- 
<]uest  is  long.  A  judge  cannot  be  called  upon  to  dissect  a  long 
requesty  presented,  perhaps  for  the  first  time,  when  submitting 
a  case  to  the  jury,  and  select  the  sound  from  the  unsound,  giving 
the  former  to  the  jury,  and  rejecting  the  latter.  He  may  prop- 
erly refuse  to  give  such  requests  altogether.*  It  is  error  for  the 
•court  to  refuse  to  give  instructions  which,  imperfect  in  them- 
selves, require  to,  be  qualified  by  the  instructions  given  for  the 
opposite  party.  It  is  obviously  asking  too  much  of  the  intelli- 
gence of  a  jury,  to  expect  them  to  take  instructions  given  for 
one  party,  and  piece  them  out  with  instructions  given  for  the 
opposite  party,  and  make  out  of  the  patchwork  a  consistent  and 


1  Indianapolis  &c.  R.  Co.  v,  Horst, 
«8  U.  S.  291,  296;  Harvey  v.  Tyler,  2 
WaU.  (U.  S.)  328,  838. 

«  AnU,  §  2325. 

•  United  States  v.  Bank  of  Metrop- 
olis, 15  Pet.  (U.  S.)  877,  406,  per  Mr. 
Justice  Wayne.  To  the  same  effect 
are  Gas  Co.  v.  Wheeling,  8  W.  Va. 
^23;  McKinney  v,  Snyder,  78  Pa.  St. 
497;  Hocum  v,  Weltherick,  22  Minn. 
152;  VanVechten,  v.  Griffiths,  4  Abb. 
App.  (N.  Y.)  487.  See  also  Pendleton 
•Street  R.  Co.  v,  Stallman,  22  Ohio  St. 
1;  Cooki?.  Duvall,  9  GiU  (Md.),  460. 


*  Bevan  v.  Hay  den,  18  Iowa,  122, 
127;  Grimes  17.  Martin,  10  Iowa,  847; 
Carpenter t7.  Stillwell,  11  N.  Y.  Gl,  79; 
Lucas  V.  Brool^s,  18  Wall.  (U.  S.)  430; 
Hodges  V.  Cooper,  43  N.  Y.  216; 
Goodwin  v.  State,  96  Ind.  550,  5G6,  and 
cases  cited ;  Riclcetts  v.  Harvey,  106 
Ind.  564 ;  Lawrence  t?.  State,  20  Tex. 
App.  536,  542;  Garlick  v.  Bowers,  66 
Cal.  122. 

*  Fuller  r.  Coates,  18  Ohio  St.  343, 
352. 

*  Bryant  t?.  Crosby,  40  Me.  9,  19. 
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intelligent  whole.  On  the  contrary,  the  rule  is,  that  each  party, 
in  submitting  instructions  to  the  court,  shall  see  that  they  are 
proper  in  themselves.  This  is  particularly  so  where  the  instruc- 
tions given  for  the  opposite  party  are  numerous  and  compli- 
cated.^ And,  generally,  it  is  proper  to  refuse  requests  which 
are  so  drawn  that,  in  the  state  of  the  evidence,  they  would  be 
more  likely  to  mislead  than  to  instruct  the  jury.^ 

§2350.  Modifying:  Instructions  Requested.  —  Unless  there 
is  a  statute  such  as   those  elsewhere  considered,  requiring  the 
judge  in  all  cases  to  give  or  refuse  instructions  in  the  terms  in 
which  they  are  presented  to  him,^  it  is  his  right  and  duty,  if  they 
do  not  conform  to   his  view  of  the  law,  to  modify  them  so  that 
they  shall   state  the  law  correctly,  as  he  understands  it,  and  to 
give  them  to   the  jury  as  thus  modified.*     **  It  is  very  clear," 
says  Mr.   Justice  Story,  **  that  the  court  are  not  bound  to  give 
instructions  in  the  terms  required  by  either  party;  but  it  is  suflB- 
cient  if  so  much  thereof  are  given  as  are  applicable  to  the  evi- 
dence before  the  jury,  and  the  merits  of  the  case,  as  presented 
by  the  parties."  *    In  a  casQ  at  circuit,  the  same  learned  justice 
declared  the  rule  in  the  following  manner:   **  The  court  is  never 
bound  to  give  an  instruction  to  a  jury  upon  a  point  of  law,  even 
when  pertinent  and  relevant  to  the  facts  of  the  case,  precisely 
in  the  form  and  manner  in  which  it  is  put  by  counsel ;  for  that 
may  sometimes  have  a  tendency  to  mislead  the  jury,  and  with- 
draw their  attention  from  the  merits  of  the  case.     All  that  is  the 
duty  of  the  court  is,  to  give  such  instructions  to  the  jury  in  point 
of  law,  as  clearly  arise  upon  the  evidence,  and  are  proper  for  the 
consideration  of  the  jury,  upon  the  issue  before  them,  in  such 
terms  and  in  such  a  manner  as  shall  comport  with  the  real  merits 

1  Gregory  v.  Ford,  5  B.  Mon.  (Ky.)  9  Minn.  223;  Horton  v.  WiUiams,  21 

47a  Minn.   187,  192;  Chicago  &c  R.  Co.  v. 

«  Baxter©.  The  People,  8  lU.  380;  Avery,  109  HI.  814.    So  by  statute  in 

Dwyer  V.  Bassett,  63  Tex.  275.  Texas:   Tex.  Code  Crlm.  Proc,   art. 

«  Post,  §§  2384,  2397.  679. 

*  Castle  V.  Bullard,  28  How.  (U.  S.)  *  Clymer    v.    Dawkings,   3    Ho^, 

172,    190;  Pleak  V.    Chambers,    7  B.  (U.  S.)  674,  688. 
Mon.  (Ky  )  565, 569;  Dodge  v.  liogers, 
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and  justice  of  the  case,  and  enable  the  jury  to  give  a  proper  ver- 
dict in  point  of  law.  Having  done  this,  the  court  has  discharged 
its  entire  duty,  and  is  not  bound  to  respond  to  instructions  asked 
which  are  of  a  more  general  form,  or  of  an  abstract  nature,  or 
are  not  necessary  for  a  just  decision  of  the  cause."  ^  But  the 
judge  ought  not,  after  having  given  an  instruction  in  the  terms 
of  the  request,  to  weaken  its  force  by  language  of  his  own, 
the  effect  of  which  must  be  to  leave  the  jury  in  doubt 
whether  it  was  given  or  refused.^  The  foregoing  rules  will  not 
apply  in  cases  where  the  statute  requires  the  judge  to  churge  the 
jury  on  all  the  essential  features  of  the  case,  of  his  own  motion 
and  without  request.  Such  a  statute,  as  elsewhere  seen,^  exists 
in  Texas,  in  cases  of  felony ;  and  in  that  jurisdiction  it  has  been 
held  that,  in  a  prosecution  for  larceny^  it  is  the  duty  of  the  court 
to  charge  upon  the  standard  of  value^  which  is  the  market  value 
of  the  article,  if  it  have  such  value,  and,  if  not,  the  amount  it 
would  cost  to  replace  it ;  and  where  there  is  a  request  for  an  in- 
struction upon  the  subject  of  value  in  such  a  prosecution,  which, 
though  not  properly  embodying  the  law,  yet  serves  to  caK  ^Ae 
attention  of  the  trial  court  to  its  omission  to  charge  the  jury  upon 
this  element  of  the  case,  its  failure  so  to  charge  them  will  be 
error.  ^ 

§  2351.  Judge  may  Instruct  wholly  in  his  own  Langruagre. — 

So,  in  the  absence  of  statutes  providing  otherwise,  the  judge  is 
at  liberty  to  disregard  the  requests  for  instructions  which  have 
been  made,  and  to  instruct  the  jury  wholly  in  his  own  language  ;* 
and  if  he  has  thus  fully  instructed  them  upon  all  the  elements  of 
the  case,  he  is  not  bound  to  give  additional  instructions.®  A  party 
has  no  just  ground  of  complaint  where,  although  his  instructions 
have  been  refused,  the  court  embraced  them  in  its  charge,  so  far 

1  Pitts  V,  Whitman,  2  Story  C.  C.  where  an  instruction  upon  the  subject 

(U.  S.)  609,  620.  of  value  was  held  to  be  correct, 
i  Horton  v.  Wimams,  21  Minn.  187.  «  State  r.  Ott,  49  Mo.  826;  Harman 

•  Ante,  §  2340.  v.  Shotwell,  49  Mo.  423.    It  Is  now  so 

*  Martinez  v.  State,   16  Tex.  App.  provided  by  statute"  In  Missouri.     I 
122.    This  principle  was  recognized  R.  S.  1879,  §  3055. 

in  Saddler  o.  State,  20  Tex.  App.  195,  ^  Infra,  next  section. 


1708 


CHARGING  THE  JURY.  [2  Thomp.  Tr., 


as  they  stated  correct  propositions  of  law.^  But  it  has  been 
said  that,  in  framing  his  instructions,  it  is  the  duty  of  the  judge 
to  use,  when  possible,  the  precise  words  contained  in  the  requests 
furnished  by  counsel.^ 

§  2352.  Refusing:  Bequests  Covered  by  Instructions  Given. — 

It  is  not  error  for  the  judge  to  refuse  requests  for  instructions 
upon  propositions  which  have  elsewhere  been  suflBciently  covered, 
either  in  his  general  charge  or  in  other  special  instructions  given ; 
and  it  is  a  principle  upon  which  appellate  courts  uniformly  act, 
that  the  judgment  will  not  be  reversed  for  the  refusal  of  instruc- 
tions, if  the  court  can  see  that  the  case  was  placed  fully,  fairly 
and  properly  before  the  jury  by  the  instructions  which  were 
given,  although  the  requests  refused  may  have  been  correctly 
•drawn,  in  point  of  law  and  in  their  applications  to  the  evidence.* 


1  Bizby  V,  Carskaddon,  70  la.  726 ; 
8,  c.  29  N.  W.  Rep.  626. 

*  Cook  V,  Brown  (Mich.)i  29  N.  W. 
Rep.  46. 

8  State  t?.  Floyd,  16  Mo.  349;  PhU- 
llps  V.  Smoot,  15  Mo.  598;  State  v, 
MlUer,  67  Mo.  604;  White  v.  Graves, 
<)8  Mo.  219:  Rickey  v,  Zeppenfeldt,  64 
Mo.  277;  Rogers  v.  McCune,  19  Mo. 
557;  Kitchen  v.  Cape  Girardeau  &c. 
R.  Co.,  59  Mo.  514 ;  State  v.  Harris, 
59  Mo.  550;  Potter  r.  McPherson,  61 
Mo.  240;  Miller  v,  Tillman,  61  Mo. 
316;  PoweU  v.  Camp,  60  Mo.  669; 
Carroll  r.  Paul,  19  Mo.  102;  Kelly  r. 
Jackson,  6  Pet.  (U.  S.)  622,  628;  Ma- 
son r.  Poulson,  43  Md.  162;  Laber  «. 
Cooper,  7  Wall.  (U.  S.)  566;  Indian- 
apolis &c.  R.  Co.  V.  Horst,  93  U.  S. 
291,  295;  Jones  v.  Jones,  71  111.  562; 
Crisman  v.  McDonald,  28  Ark.  9; 
Miller  r.  Drake,  62  Mo.  544,  548;  Bay 
V.  Sullivan,  30  Mo.  191;  Gorisolis  v. 
Gearhart,  31  Mo.  685 ;  Martin  v.  Sray- 
Ice,  55  Mo.  577^  Meyers  v.  Chicago 
&c.  R.  Co.,  59  Mo.  223;  Bradley  v. 
West,  60  Mo.  59;  Wilson  v,  Kansas 


City  &c.  R.  Co.,  60  Mo.  184;  Clymer 
V,  Dawkins,  8  How.  (U.  S.)  674,  688 ; 
Owens  V.  Hannibal  &c.  R.  Co.,  58  Mo. 
386;  Railway  Co.  '  v.  Whitton,  13 
WaU.  (U.  S.)  270;  Scott  v.  Lloyd, 
Pet.  9  (U.  S.)  418,  460;  Leache  v. 
State,  22  Tex.  App.  279;  ».  c.  3  S, 
W.  Rep.  539;  People  v.  Gray,  66 
Cal.  271;  Bullardv.  Stone,  67Cal.477; 
Conner  v.  State,  17  Tex.  App.  1; 
Moore  v.  State,  20  Tex.  App.  233^ 
People  V,  Turner,  65  Cal.  540;  Haivey 
V.  State,  40  Ind.  616;  Graham  v.  Now- 
lln,  54  Ind.  389;  Wachstetter  v.  State, 
99  Ind.  290,  294 ;  People  v.  McDowell, 
64  Cal.  467;  State  ex  rel.  v.  ^t,  Louis 
Brokerage  Co.,  85  Mo.  411;  Holdridge 
17.  Cubbedge,  71  Ga.  254;  Harris  r, 
Lee,  80  Mo.  420.  See  also  Palmer  v. 
Railroad  Co.,  76  Mo.  217;  Anthony  v. 
Bartholow,  09  Mo.  186;  State  v.  King, 
44  Mo.  238 ;  Pond  r.  Wyman,  16  Mo.  175 ; 
Browne  v.  Fire  Ins.  Co.,  68  Mo.  133; 
Merchants'  Ins.  Co.  «.  Hauck,  83  Mo. 
21 ;  Wilson  r.  Nations,  6  Yerg.  (Tenn.) 
211;  Thompson  v,  Duflf,  119  lU.  226; 
Schwinger  v.  Raymond  (N.  Y.),  UN. 
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Nay,  where  the  judge  has  sufficiently  instructed  the  jury,  he 
should,  as  a  rule  of  practice,  refuse  additional  instructions;  for 
as  elsewhere  seen,^  a  multiplicity  of  instructions,  although  cor- 
rect in  themselves,  tends  to  confuse  and  embarrass  the  jury.  It 
may  be  that  the  instruction  requested  presents  the  law  in  a  more 
pointed  manner  than  those  which  the  court  has  given ;  ^  but  it  is 
sufficient  that  the  jury  were  properly  instructed  in  substance'. 
Counsel  cannot,  by  presenting  special  requests,  dictate  the  frame 
of  language  in  which  instructions  shall  be  given.'  But  **  when 
several  forms  of  expression  are  equally  accurate,  it  is  within  the 
discretion  of  the  trial  court  to  choose  that  form  which  it  deems 
best  adapted  to  make  the  rule  of  law  intelligible  to  common 
minds."  *  The  rule  also  rests  upon  the  conception  *•  that  courts 
will  presume  jurors  to  be  'men  of  average  intelligence,  and  ca- 
pable of  understanding  and  bearing  in  mind  a  proposition  of  law 
once  fully  and  clearly  stated,  without  its  repetition  in  subsequent 
instructions."  * 


East.  Rep.  952;  affirming  «.  c.  85  Hon 
(N.  y.),666;  State  r.  Partlow,  90  Mo.* 
608;  »,  c.  4  S.  W.  Rep.  14;  Stephenson 
V.  State,  110  Ind.  »5d;  s,c.  11  N.  East. 
Rep.  361;  Conradt  w.  Clauve,  93  Ind. 
476 ;  Indiana  Manufg.  Co.  v.  Millican, 
87  Ind.  87;  Barnett  «.  State,  100  Ind. 
171 ;  Freeze  v.  De  Puy,  57  Ind.  188 ;  Star- 
rettv.  Burlclialter,  86  Ind.  439;  CoryeU 
V.  Stone,  62  Ind.  307 ;  City  of  Indianap- 
olis 17.  Murphy,  91  Ind.  882;  Bowen  r. 
Pollard,  71  Ind.  177;  National  Benefit 
Assn.  p.  Grauman,  107  Ind.  288;  «.  c.  7 
N.  E.  Rep.  233;  McDermottr.  State,  89 
Ind.  187,196;  Eversont?.  Seller,  105  Ind. 
206 ;  «.  c.  4  N.  E.  Rep.  854 ;  Koemer  v. 
State,  98  Ind.  7,  21 ;  Wade  t?.  State,  71 
Ind.  635;  Fitzgerald  v,  Jerolaman,  10 
Ind.  838.  It  was  so  held  where  a 
••congeries"  of  instructions,  twenty- 
eight  in  all,  were  handed  up  and  the 
court  refused  them  aU.  Law  r.  Cross, 
1  Black  (U.  S.),  533.  Moreover,  the 
repetition  of  instiructions  on  particular 
points  is  a  censurable  practice,  be- 


cause as  elsewhere  seen  {antCy  §  2331), 
it  may  tend  to  give  undue  prominence 
to  particular  features  of  the  evidence. 
Union  Mutual  Life  Ins.  Co.  ct.  Bu- 
chanan, 100  Ind.' 63,  80;  citing  Good- 
win V.  State,  96  Ind.  550. 

*  Ante,  §  2333. 

*  Parker  v.  State,  18  Tex.  App.  72, 
9L 

'  People  V,  Strong,  80  Cal.  151; 
Clough  V.  State,  7  Keb.  823, 843;  Curry 
v.  State,  5  Neb.  412.  To  the  same  effect, 
see  State  v.  Volmer,  6  Kan.  871 ;  State 
17.  Schlagel,  19  la.  169. 

^  Com.  t?.  Costley,  118  Mass.  1,  25; 
citing  Kelly  t?.  Jackson,  6  Pet.  (U.  S.) 
622;  Morris  v.  Bowman,  12  Gray 
(Mass.),  467;  Blake  v,  Sawnin,  10 
Allen  (Mass.),  340;  State  o.  Reed,  62 
Me.  129. 

*  Union  Mutual  Life  Ins.  Co.  «. 
Buchanan,  100  Ind.  63,  74;  Goodwin 
V.  State,  96  Ind.  550;  Browning  r. 
Hight,  78  Ind.  257;  McDonel  v.  State, 
90  Ind.  320,  327. 
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§  2353.  Revoking:  or  Modifying  Instructions  already  Criven. 

As  el -e where  seen,^  it  is  not  generally  ground  of  revers- 
ing a  judgment  that  erroneous  evidence  was  admitted,  if  it 
was  afterwards  distinctly  withdrawn  from  the  jury  by  an  instruc- 
tion directing  them  to  disregard  it.  Upon  a  similar  principle,  it 
has  been  held  that,  where  an  erroneous  instruction  is  given,  and 
the  judge,  on  discovering  the  error,  withdraws  it  from  the  jury 
and  gives  them  the  correct  instruction  in  its  place,  no  ground  is 
afforded  for  reversing  the  judgment;  and  this,  it  seems,  may  be 
properly  done,  at  any  time  before  the  jury  return  their  verdict.* 
The  court  has  power,  at  any  time  during  the  trial,  to  modify  in- 
structions already  given,  or  give  or  revoke  them  entirely,  if, 
upon  reflection,  he  concludes  that  they  are  erroneous.'  Where 
erroneous  instructions  are  given  for  one  party,  the  error  is  not 
cured  by  giving  for  the  other  party  instructions  explanatory  or 
contradictory  of  those  first  given.  The  erroneous  instruction 
should  be  expressly  withdrawn  from  the  jury.*  The  reason  of 
this  is  plain.  If  the  judge,  instead  of  withdrawing  the  errone- 
ous expression,  attempts  to  explain  it  away  or  correct  it  by  an- 
other instruction,  it  results  that  he  gives  contradictory  or  in- 
consistent instructions  to  the  jury,  which,  as  already  seen,*  is 
ground  of  reversing  the  judgment,  since  it  cannot  be  kuDwn 
whether  the  jury  followed  the  correct  or  erroneous  instruction; 
and  it  is  a  most  reprehensible  practice,  for,  where  it  is  pursued, 
whichever  party  succeeds,  the  judgment  must  be  reverr^ed  if  the 
other  party  appeals.  In  respect  of  the  ti/ne  of  giving  additional 
corrective  instructions,  it  has  been  ruled  that  it  is  not  a  ground 
for  a  new  trial  that  the  judge,  after  having  summed  up  the  cause, 
instructed  the  jury,  on  motion  of  counsel,  upon  a  point  arising 
out  of  the  facts  in  the  case  but  not  previously  suggested,  — such 
course  of  proceeding  being  within  his  discretion.  But  if  the  los- 
ing party  might  have  produced  material  evidence  on  the  point  in 


1  Posty  next  section;  ante,  §  723.  Jones  v.  Van  Patten,  3  Ind.    107;  Hall 

<  Booker    v.     State,    76    ^la.    22,  o.  State,  8  Ind.  439,  444. 
24.  *  Jones  v,  Talbot,  4  Mo.  279,  285. 

^  Slttig  V.  Blrkestack,  38  Md.  158;  »  Ante,  §  2326. 
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<5a8e,  if  it  had  been  earlier  presented,  he  has  a  remedy  by  peti- 
tion for  a  new  trial.* 


§  2354.  Withdrawlngr  Evidence  erroneously  admitted.  — 

The  prevailing  rule  is  that,  where  evidence  is  erroneously  ad- 
mitted, or  admitted  on  a  promise  to  connect  it  with  the  other 
evidence,  or  to  make  it  relevant  by  subsequence  evidence,  which 
promise  is  not  fulfilled,  the  error  may  be  cured  by  withdrawing  it 
by  an  instruction  which  admonishes  the  jury  in  distinct  terms  not 
to  regard  it  in  considering  their  verdict.*  In  respect  of  the  stage 
of  the  trial  at  which  such  an  instruction  may  be  given,  it  has 
been  held,  but  upon  grounds  which  are  believed  to  bo  untenable, 
that  where  testimony  is  offered  to  go  to  the  jury  without  objec- 
tion, and  no  •offer  is  made  to  withdraw  it  from  their  considera- 
tion, it  is  too  late  after  the  argument  is  closed,  to  call  upon  the 
judge  to  charge  the  jury  that  it  was  illegally  admitted.*  No  rea- 
son is  perceived  why,  in  order  to  avoid  the  necessity  for  a  new 
trial,  such  a  corrective  instruction  may  not  be  given,  under  the 
principles  already  stated,*  at  any  time  before  the  jury  return  their 
verdict.  It  has  been  ruled  that  where  there  are  two  defendants^  if 
a  question  and  answer,  put  to  a  witness,  are  competent  as  to  one  of 
the  defendants^  they  cannot  be  struck  out  because  they  may  be 
incompetent  as  to  the  other.  In  such  case  the  answer  must  stand, 
and  should  be  limited  to  the  one  defendant  by  a  proper  instruc- 
tion. And  in  such  case,  if  the  party  wishes  the  answer  so  lim- 
ited he  should  ask  for  such  an  instruction."  * 

$  2355.  Error  of  exclndingr  Testimony  not  cured  by  an 
Instruction.  —  Where  the  court  has  erroneously  excluded  testi- 
mony from  the  jury,  of  course  the  error  is  not  cured  by  giving 

1  Sawyer  v,  MerrlU,  6  Pick.  (Mass.)  '  Harrison   «.  Young,   9  Ga.   859, 

478.  866. 

«  AnU,  §  723;   Davis  r.  Peveler,  66  *  Ante,  §§  361,  723. 

Mo.  189',  Zehner  9.  Kepler,   16  Ind.  ^  Long  v.  State,  95  Ind.  481,  488; 

290;  Indianapolis  &C.R.  Co.  v.  Bush,  citing    Elliott    v.    BusseU,    92    Ind« 

101    Ind.  583,  589 ;   Links  p.  State,  13  526. 
Lea  (Tenn.),701. 
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an  instruction  based  upon  the  hypothesis  which  the  testimony 
would  have  made  if  admitted.* 

§  2356.    Declarations    of  Law   in  Chancery   Cases.  —  In 

chancery  proceedings,  as  is  well  known,  the  judge  or  chancellor 
tries  the  case  without  a  jury,  though  he  may,  in  his  discretion, 
call  in  a  jury  to  aid  him  in  the  determination  of  a  particular 
issue  of  fact.     He  is  not,  however,  bound  by  the  verdict  of  the 
jury  in  such  a  case;  it  is  advisory  to  him,  but  not  conclusive 
upon  him.^    An  appeal,  as  is  also  well  known,  from  a  final  de- 
cree in  a  suit  in  chancery,  carries  the  entire  record  to  the  appel- 
late court,  and  the  case  is  there  re-examined  de  novo  on  the  bill, 
the  answers  and  the  proofs.     It  is  this  circumstance  which  makes 
the  duties  of  the  judges  of  appellate  courts  in  chanqpry  proceed- 
ings so  onerous,  and  their  opinions  so  prolix.     In  cases  at  law 
where  a  trial  by  jury  is  waived,  the  judge  is  generally  required 
by  statutes  regulating  the  procedure  in  such  cases,  to  make  decla- 
rations of  law  similar  to  instructions  to  a  jury,  so  that  exceptions 
may  be  reserved  to  his  rulings,  in  the  same  way  as  though  the 
case  were  tried  by  a  jury.     But  in  a  chancery  proceeding,  for 
the  reasons  indicated,  he  is  not  bound  to  make  such  declara* 
tions;^  and  if  he  makes  them,  they  will  be  disregarded  by  the 
Supreme  Court.*     Questions  which  are  thus  submitted  to  juries 
in  chancery  cases  for  the  purpose  of  informing  the  conscience  of 
the  chancellor  are,  it  is  understood,  questions  of  fact  purely.     It 
has  been  said,  with  apparent  propriety,  that  a  judge  sitting  in  a 
case  in  equity  ought  not  to  submit  to  a  jury  a  mixed  question  of 
law  and  fact,  such  as  the  question  whether  a  debt  has  been  paid.' 
It  also  follows  from  the  foregoing,  that,  where  a  jury,  impan* 
neled  to  try  an  issue  in  an  equity  case,  fail  to  agree,  the  court  is 
not  bound  to  call  another  jury,  but  may  decide  the  case  on  the 
evidence  it  has  already  heard  before  the  jury  which  has  disagreed.* 

1  State  c.  Mallon,  76  Mo.  365.  *  Gill  v.  Clark,  54  Mo.  415;  Dupfee 

2  Keithley  v,  Keithley,  85  Mo.  217;      v.  Moran,  67  Mo.  87. 

Snell  V.  Harrison,  83  Mo.  051.  '  Adams  r.  Helm,  56  Mo.  468. 

*  Freeman  p.    Wilkerson,   50    Mo.  •  Keithley  r.  Keithley,  86  Mo.  217> 

554;  Moore  v.  Wingate,  53  Mo.  398. 
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§  2857.  Requests  when  Granted»  how  Presented  to  the 
Jury.  —  This  subject  will  be  more  fully  •considered  in  the  next 
chapter  in  connection  with  the  subject  of  wtitten  instructions.^ 
Except  where  the  subject  is  regulated  by  statutes,  such  as  will 
be  there  considered,  there  does  not  seem  to  be  any  prescribed 
way  in  which  the  judge  is  to  announce  to  the  jury  that  he  gives 
them  in  charge  a  particular  proposition  of  law.  Of  course,  the 
formal  and  proper  way  is  for  him  to  state  or  read  distinctly, 
accordingly  as  the  charge  is  oral  or  written,  what  he  desires  them 
to  understand  as  the  law  of  the  case.  Where  the  counsel  read 
from  a  decision  of  the  Supreme  Court  of  Massachusetts,  in  his 
argument  to  the  jury,  and  the  judge,  taking  the  book,  said  to 
the  jury :  **  Gentlemen,  without  stopping  to  weary  you  by  re- 
peating the  decision  of  the  Supreme  Court  of  Massachusetts, 
which  has  just  been  read  by  the  counsel  for  the  plaintiff,  I  charge 
that  decision  to  be  the  law,"  this  was  held  sufficient.^  But 
where  counsel  from  his  seat  made  a  request  for  an  instruction  to 
the  court,  and  the  judge  simply  said,.**  "Well,  I  charge  it,"  this 
was  considered  in  effect  no  charge,  although  it  was  not  ruled 
that  the  judge  was  bound  to  deliver  it  to  them  in  writing.* 
When,  however,  the  judge  replied  to  such  an  instruction,  **  That 
is  the  law,"  the  same  court,  in  an  opinion  by  the  same  judge, 
with  more  sense,  took  a  different  view.*  In  a  still  later  case, 
the  same  court  laid  down  the  rule  thus :  **  As  a  matter  of  prac- 
tice, when  the  counsel  for  either  party  reads  written  requests  to 
charge  in  the  presence  and  hearing  of  the  jury,  the  court  should 
either  give  or  refuse  to  give  such  requests  in  charge.  If  the  re- 
quest is  a  legal  and  pertinent  charge  which  ought  to  be  given  to 
the  jury,  then  the  court  should  give  it  in  the  language  of  the 
request,  by  reading  the  same  to  the  jury,  and  not  hold  up  the 
paper  containing  the  requests  to  charge,  after  the  same  had  been 
read  and  handed  to  the  court,  and  say,  *  Gentlemen,  I  give  you 
all  these  in  charge,  as  requested.'  "  •    The  judge,  after  assenting 

^  Post,  §  2874,  etseq.  «  Colquitt  r.  Thomas,  8  Ga.  258,  270. 

«  Dillon    V,    McRae,    40    Ga.    107.  *  Long  v.  State,  12  Ga.  293,  329. 

Compare  Talmage  v.  Davenport,  81  N.  ^  Leaptrot  v,  Kobertsou,  44  Ga.  46, 

J.  L.  661.  60. 
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to  the  correctness  of  a  request',  ought  not  to  weaken  its  force  by 
a  sai'castic  remark.^  It  has  been  held  no  error  for  the  judge  to 
read  to  the  jury  a  decision  of  the  Supreme  Court  in  the  case  on 
trial,  if  he  does  this  merely  for  the  purpose  of  charging  them  as 
to  what  principles  of  law  govern  the  case,  and  if  he  fairly  apply 
in  his  charge  those  principles  to  the  facts  of  the  case,  as  it  stands 
before  them  on  trial. ^  By  statute  in  Texas  it  is  provided: 
*'  When  charges  are  asked  the  judge  shall  read  to  the  jury  only 
such  as  he  gives."  ^  An  objection,  made  for  the  first  time  on 
appeal  (and,  on  principle,  on  a  motion  for  new  trial)  that,  owing 
to  the  noise  in  the  court-room,  the  jury  did  not  hear  the  instruc- 
tions,  is  not  available  unless  it  be  made  to  appear  that  the  coun- 
sel called  the  attention  of  the  court  to  the  fact  at  the  time,  and 
the  court  disregarded  it.*  Where  the  judge  refuses  requests  for 
instructions  which  have  been  read  in  the  hearing  of  the  jury,  on 
the  ground  that  he  has  already  so  charged,  he  ought,  it  has  been 
held,  to  state  the  grounds  of  his  refusal,  so  that  the  jury  can 
hear  it,  in  order  that  they  may  not  be  misled  into  the  supposition 
that  he  refused  the  requests  on  the  ground  that  they  ought  not 
to  be  given.*  But  this  rul6  can  have  no  application  where  the 
practice  is  to  hand  up  the  requests  to  the  judge  in  writing  and 
for  him  to  indorse  thereon  "given"  or  **  refused,"  returning 
those  which  are  refused;  for  here  the  jury  have  no  knowledge 
of  what  is  contained  in  those  which  are  refused.^ 

§  2358.  Bale  that  Requests  for  Instructions  should  be  Pre- 
sented before  Argrument  Commenced.  — In  several  jurisdictions 
the  rule  prevails  that  requests  for  instructions  must  be  presented 
to  the  judge  before  the  commencement  of  the  argument  of  the 
cause  to  the  jury,  and  that,  if  not  so  presented,  it  is  not  error 
to  disallow  them,  though  the  judge  may  allow  them  in  his  dis- 
cretion.^    It  is  an  objectionable  practice   to  allow  counsel  to 

1  Horton  «.  Wmiams,  21  Minn.  187,  *  People  v.  Price,  67  Cal.  350. 

192.  *  People  v.  Hurley,  8  Cal.  390. 

«  Riggins  V.  Brown,  12  Ga.271,  276.  «  Clough  r.  State,  7  Neb.  320,  344. 

See  Talmage  t?.  Davenport,  31  N.  J.  L.  ^  Ela  v,  Cockshott,  119  Mass.  416; 

561.  McMahon  v.  O'Connor,  137  Mass.  216; 

»  Texas  Code  Crlm.  Proc,  art.  683.  Ind.  Rev.  Stat.  1881,  §§  533,  634;  01- 
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send  up  these  points  o/Ver  the  argument  is  closed;  for,  often,  the 
court  has  no  time  to  examine  them.  The  handing  in  of  such  re- 
(juests  should  not  be  deferred  beyond  the  opening  of  the  argu- 
ment on  either  side.  That  is  the  time  when,  in  appellate  courts, 
briefs  are  generally  required  to  be  handed  to  the  judges;  and, 
as  Judge  Eedfield  once  observed,  "  these  written  requests  are 
more  in  the  nature  of  a  brief  than  anything  else;  and,  as  they 
are  intended  as  briefs  for  the  court,  it  is  but  reasonable  the  court 
should  have  time  to  become  familiar  with  them,  before  they  are 
called  upon  to  speak  from  them."  ^  For  the  same  reason,  the 
Vermont  court  ruled,  in  an  earlier  case,  that  it  is  not  in  time  to 
request  a  charge  upon  a  new  pointy  after  the  counsel  have  closed 
their  arguments  to  the  jury  and  submitted  the  case.^  In  Indiana, 
it  is  not  error  for  the  court  to  refuse  to  submit  interrogatories  to 
the  jury  after  the  argument  has  commenced.  At  such  a  stage  of 
the  proceedings  the  court  may,  but  is  not  bound  to  submit  them.^ 
In  Missouri,  the  proper  time  to  instruct  the  jury  is  after  the  evi- 
dence is  concluded,  and  before  the  argument  is  commenced.* 
But  it  has  been  held  not  error,  to  give  an  instruction  after  the 
argument  had  closed,  where  the  instruction  was  of  such  a  nature 
as  to  work  no  harm.*  In  Illinois,  the  established  practice  is  said 
to  be  to  require  all  requests  for  instructions  to  be  submitted  to 
the  court  at  or  before  the  commencement  of  the  closing  argu- 
ment; though,  where  such  requests  were  presented  during  the 
closing  argument,  a  reversal  was  refused,  on  the  ground  that  they 
were  not  embodied  in  the  bill  of  exceptions,  and  the  court  could 
not  see  whether  the  giving  of  them  would  have  been  proper.® 

§  2359.  View   that  Refusal   of    Request   after   Argument 
Commenced  maybe  Error. — A  statute  of  Nebraska  provides 

lam  r.  Shaw,  27  Ind.   388;  Malady  r.  »  Glasgow  v.   Hobbs,  62  Ind.  239; 

McEnary,  30  Ind.  273;  Hege  v.  New-  Buskirk's   Ind.  Prac.  213,  and  cases 

son,  96  Ind.  426,  429  j  United  States  v,  cited. 

Gibert,  2  Sumn.   (U.  S.)   22  (capital  <  2  Wagn.  Stats.,  p.  1046,  §  47;  1 

trial  before  Mr.  Justice  Story).  Rev.  Stat.  1879,  §3665. 

A  Vaughn   v.   Porter,   16  Vt.  266,  *  Cluskey  v,  St.  Louis,  50  Mo.  89. 

269.  «  Prindeville  v.  The  People,  42  111. 

>  Stanton  r.  Bannister,  2  Vt.  464.  221. 
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as  follows:   **  When  the  evidence  is  concluded,  either  party  may 
request  instructions  to  the  jury  on  points  of  law,  which  shall  be 
given  or  refused  by  court ;     ♦     ♦     ♦     the  parties  may  then  sub- 
mit or  argue  the  case  to  the  jury.     *     ♦     ♦     The  court  may 
again  charge  the  jury  after  the  argument  is  concluded."  *     Con- 
struing this  statute,  the  court  hold,  that  when  instructions  are 
asked  for  by  either  party  before  the  jury  retire,  which  are  unob- 
jectionable, pertaining  to  the  issue,  and  necessary  for  the  jury 
to  consider  in  making  up  their  verdict,  they  should  be  given  by 
the  court,  notwithstanding  the  rule  requiring  all  instructions  to 
be  submitted  before  the  commencement  of  the  argument.     "  In 
the  hurry  of  a  trial,"  says  Maxwell,  J.,  *'  the  most  careful  law- 
yer may  overlook  some  question  on  which  it  is  proper  the  jury 
should  be  instructed.     ♦     ♦     ♦     The  object  of  the  law  is  to  ad- 
minister justice;  and  rules  of  court  for  conducting  trials  should 
not  be  so  construed  as  to  prevent  a  fair  submission  of  a  case  to 
the  jury."  ^     In  a  case  in  Wisconsin,  after  the  general  charge 
of  the  court,  counsel  for  the  unsuccessful  party  proposed  in  an- 
struction,  which  he  was  entitled  to   have  given,  unless  for  the 
reason  that  it  was  proposed  out  of  time.     The  court  declined  so 
to  instruct,  not  because  the  instruction  was  not  good  in  law,  but 
because  it  was  not  proposed  in  time,  — the  court  saying:   *'  I  am 
not  going  to  give  any  additional  instructions.     It  is  a  rule  which 
has   been   publicly  announced  a  good  many  times,  that  I  don't 
feel  bound  to  consider  instructions  that  are  asked  for  after  the 
argument  has  been  commenced."     The  Supreme  Court  held  that 
the  refusal  to  give  the  instruction  was  error.     Lyon,  J.,  in  giv- 
ing the  opinion  of  the  court,  said:   *'  We  think  there  may  be 
circumstances  in  some  cases  which  would  render  that  rule  a  little 
too  rigid.     The  course  of  argument  by  the  opposing  counsel,  or 
the  unexpected  failure  of  the   court  to  charge  in  a  particular 
way,  or  to  charge  at  all,  upon  some  branch  of  the  case,  might 
make  it  absolutely  necessary  for  the  safety  of  his  client  that 
counsel  ask  additional  instructions,  either  at  the  close  of  the  ar- 

1  Neb.    Comp.    Stats.    1887,    Code  «  Billings    v.    McCoy,  5  Neb.  187, 

Civ.  Proc,  §  283,  p.  774.  191. 
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gument  or  of  the  charge,  upon  points  which,  earlier  in  the  case, 
might  not  have. seemed  important,  or  which  the  court  may  have 
omitted  to  notice.  The  rule  should  be  sufficiently  elastic  to  allow 
additional  instructions  to  be  asked  for  in  such  cases  after  argu- 
ment and  charge.  This  seems  to  be  in  the  interest  of  justice, 
and  can  work  harm  to  no  one."  ^ 

§  2360.  View  that  Requests  must  be  Handed  up  Before  the 
General  Charg^e.  —  In  some  courts  the  practice  is  for  counsel 
to  send  up  written  points,  or  requests,  to  be  embodied  in  the 
general  charge  of  the  court.  Such  a  rule  exists  in  South  Caro- 
lina, but  it  is'  not  of  that  imperative  character  that  the  circuit 
judge  cannot,  in  his  discretion,  dispense  with  it.^ 

§  2361.  After  the  General  Charge. —  In  New  York,  accord- 
ins:  to  recent  decisions,  it  is  error  for  the  court  to  refuse  to  lis- 
ten  to  additional  requests  for  instructions  after  giving  its  general 
charge,  and  before  the  jury  retire.^  The  reason,  briefly  stated, 
is,  that  the  general  charge  may  assume  such  a  form  as  to  render 
special  instructions  necessary,  which  would  not  otherwise  be  re- 
quired. In  support  of  this  view,  it  was  said  by  Brady,  J.: 
* '  While  it  is  quite  apparent  that  in  many  instances  the  charge  itself 
may  present  an  unforeseen  view  and  create  an  unforeseen  ne- 
cessity which  may  demand  from  counsel,  in  the  careful  conduct 
of  their  case,  and  in  the  protection  of  their  clients'  rights,  th^ 
preparation  of  other  requests,  a  necessity  which  may  arise  from 
the  manner  in  which  the  previous  requests  had  been  disposed 
of,  or  treated  by  the  justice  presiding  at  the  trial,  by  his  refusal 
to  acquiesce  in  some  and  his  treatment  of  others,  and  the  expres- 
sion of  original  views  of  the  facts,  circumstances  and  law  of  the 
case.  Yet  it  is  impossible  for  counsel  to  anticipate  what  dispo- 
sition of  their  requests  will  be  made,  or  what  views  may  be  ex- 

1  Carey  v,  Chicago  &c.  R.   Co.,  61  479;  Pfeffele  v.  Second  Ave.  R.  Co.,  34 

Wis.  71,  76.  Hun  (N.  Y.),  497;    (Davis,  P.  J.,  dis- 

*  State  V.  Prater,  20  S.  C.  198;   «.  c.  senting).    See  also  State  v.   Catlin,  8 

2  S.  E.  Rep.  108.  Vt.  630,  534. 

'  Chapman  v,  McCormick,  86  N.  Y. 
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pressed  with  regard  to  them  or  of  the  case  itself.  In  any,  and 
indeed  in  all,  of  these  emergencies,  the  necessity  for  further 
requests  may  exist ;  and  it  is  not  only  a  right  but  the  duty  of 
counsel  to  make  such  requests  in  the  discharge  of  his  professional 
obligations,  not  only  to  his  client  but  to  the  court,  as  the  emer- 
gency demands.  It  is  not  to  be  denied  that  requests  to  charge 
very  often  assist  in  the  administration  of  justice,  either  by  pre- 
venting the  enforcement  of  a  rule  not  applicable  to  the  case,  or 
by  preventing  the  omission  of  one  which  is  controlling."  ^ 

§  2362.  Illustration:  Court  refusing  to  listen  to  Requests  for 

ADDITIONAL  INSTRUCTIONS  AFTER  GENERAL  ChARGE.  —  At  tilC  close  of  the 

testimony  in  a  civil  case,  counsel  had  summed  up  to  the  jury,  and  the 
judge  had  given  his  general  charge.  The  jiiiy ''  having  risen  from  their 
seats,  and  about  to  retire  in  charge  of  an  officer  to  deliberate  on  their 
verdict,"  the  defendant's  counsel  said:  '*Wait  one  minute,  please." 
The  court  replied:  "No;  I  will  not  add  to  my  charge  at  all;"  and, 
addressing  the  jury,  the  judge  said:  "  Go  on,  gentlemen."  The  dia- 
logue then  proceeded  thus :  Defendant's  counsel.  ''I  want  to  ask  the 
court  to  make  some  charge  to  the  jury."  The  court.  **No;  I  have 
said  all  I  ought  to  say.  You  take  an  exception?  "  Defendant's 
counsel.  "  Yes ;  but  I  want  to  ask  the  court  to  charge  the  jury  in  cer- 
tain respects.  I  claim  that  to  be  m}''  right,  your  Honor."  The  court. 
'*  I  refuse,  and  you  take  an  exception."  It  was  held  that,  in  this  rul- 
ing, the  trial  court  erred.  Danforth,  J.,  giving  the  opinion  of  the 
Court  of  Appeals,  said:  "  It  is  the  duty  of  counsel  so  to  conduct  the 
client's  cause  that  the  jury  may  have  the  facts  before  them,  under  such 
instructions  as  to  the  law  as  are  material  to  the  case ;  and  as,  under  our 
system  of  judicature,  those  instructions  can  be  given  only  by  the  court, 
it  would  seem  to  be  the  client's  absolute  right  to  have  his  counsel  heard 
concerning  them.  In  no  other  way  can  the  suitor  have  the  benefit  of 
the  machinery  of  the  courts;  of  the  law  as  claimed  by  him,  if  the 
response  is  favorable;  of  an  exception  for  review,  if  it  is  refused. 
The  right  may  be  forfeited  by  the  omission  of  counsel  to  speak  in 
time,  for  the  client  is  bound  b}'  his  conduct,  and,  as  to  that,  the  court 
has  a  large  discretion.  Here  it  was  not  exercised.  The  jury  were 
before  the  court,  in  their  proper  places.  Its  ear  was  withheld  from  the 
counsel,  not  because  he  did  not  speak  in  season,  but  because,  anticipat- 

1  Pfeffele  v.  Second  Ave.  R.  Co.,  34  Hun  (N.  Y.),  497,  499. 
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ing'the  object  of  counsel,  the  court  decided  to  deny  him.  It  may 
be  that  no  suggestioa  would  have  changed  that  mind ;  but  had  it  been 
heard,  the  defendant  would  have  had  either  the  benefit  of  au  exception 
to  that  decision,  or  a  ruling  of  the  court  in  accordance  with  his  views. 
To  one  or  the  other  he  was  entitled,  and  it  was  beyond  the  power  of  the 
court  to  deprive  him  of  it."  ^ 

§  2363.  Of  Additionallnstrnctions  after  the  Jury  have  Re- 
tired.—  We  have  seen  that  it  la  the  right,  and  sometioics  the 
duty  of  the  judge,  to  instruct  the  jury  on  questions  of  law,  al- 
though not  requested  to  do  so,  except  where  the  practice  is  not 
enjoined  by  statute.^  We  have  also  seen  that  the  judge  may 
rightfully  modify  or  revoke  instructions  which  he  has  given  to 
the  jury,  which  on  further  reflection,  he  concludes  to  be  erro- 
neous.* It  necessarily  results  from  this,  that  the  judge  may,  of 
his  own  motion,  recall  the  jury  and  give  them  further  instruc- 
tions, whenever  he  considers  it  necessary  to  do  so.  The  limita- 
tion of  this  privilege  is  that  he  can  only  do  it  in  open  court  and 
in  the  presence  of  the  parties  or  their  counsel,  or,  at  least,  after 
affording  them  a  reasonable  opportunity  to  be  present,  and,  in 
cases  of  felony,  in  the  presence  of  the  prisoner.  With  these 
limitations,  it  is,  on  the  one  hand,,  his  privilege  to  recall  the  jury 
and  give  them  additional  instructions,  until,  in  his  opinion,  he 
has  fully  possessed  their  minds  of  the  law  of  the  case ;  on  the 
other  hand,  he  is  absolutely  prohibited,  as  much  so  as  a  private 
person  is,  from  holding  any  secret  communication  with  them.* 

§  2364.  Further  of  this  Subject. — After  the  jury  have  re- 
tired to  consider  of  their  verdict,  the  judge  will,  as  a  general 


1  Chapman  t?.  McCormlck,  86  N.  Y. 
479,  481.  Folger  and  MiUer,  JJ.,  dis- 
sented, and  on  grounds  which  seem 
unanswerable,  one  of  which  was  that 
an  orderly  course  o£  procedure  re- 
quires such  requests  to  be  handed  up 
prior  to  the  time  when  the  jury  are 
ready  to  retire  In  cliarge  of  an  officer; 
>nt  a  more  conclusive  oue  is  that  the 
.<4KX>rd  did  not  show  that  any  portion 


of  the  charge  as  made  .was  ex^ 
cepted  to,  nor  what  additional  charge 
was  desired,  or  that  it  would  have  af- 
fected the  disposition  of  the  case  hi 
any  manner. 

>  AnU,  §  2388,  ti  8eq, 

»  Ante,  §  2353. 

*  Breedlove  r.  Bundy ,  96  Ind.  319 ; 
People  t?.  Perry,  65  Cal.  568;  Alex- 
ander V.  Gardiner,  14  R.  I.  15. 
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rule,  refuse  to  give  them  any  additional  instructions  at  the  in- 
stance of  either  party;  though  he  will,  if  the  jury  ask  for  further 
instructions  on  matters  of  law,  give  them.^  In  Georgia,  it  ig 
his  duty  to  do  so  ;  but  he  is  not  bound  to  re-charge  them  upon 
the  whole  law  of  the  caj^e.^  It  has  been  held  that,  if  the  jury 
send  a  written  request  for  further  instructions  when  the  court  is 
not  in  session,  the  court  may,  after  notice  to  the  counsel,  reply 
in  writing,  if  it  deem  it  safeand  proper  to  do  so.'  **  We  think," 
said  Shaw,  C.  J.,  ''  it  not  unfrequently  happens  in  practice,  that 
something  occurs  to  the  judge  after  the  jury  has  retired,  as,  in 
his  opinion,  requiring  correction  or  modification;  or  that  some- 
thing which,  on  reflection,  he  deems  material,  has  been  omitted  ; 
and  in  such  case,  we  believe,  it  has  been  the  practice  for  the 
judge  to  send  for  the  jury,  for  the  purpose  of  making  the  neces- 
sary explanations  or  additions.  This  being  done  in  open  court, 
in  the  presence  of  the  counsel,  and  as  part  of  the  instructions  to 
the  jury  in  matters  of  law  open  to  exception,  we  think  it  is  en- 
tirely within  the  province  of  the  court,  and  cannot  be  deemed 
UTegular."* 

§  2365.  In  Criminal  Cases,  "what.  —  Where  the  jury,  in  a 
criminal  case,  return  into  court  in  presence  of  the  parties,  and 
say  that  they  cannot  agree,  it  is  competent  for  the  court,  of  its 
own  motion,  to  give  them  any  additional  instruction,  proper  in 
itself,  which  may  be  necessary  to  meet  the  difliculty  in  their 
minds ;  *  and  where  this  was  done,  it  was  held  no  error,  although 
the  counsel  on  both  sides,  instead  of  asking  for  further  instruc- 
tions, insisted  that  the  jury  should  be  locked  up  till  they  agreed.® 
But  if  the  jury  return  into  court  in  a  criminal  case,  and  report 
that  they  cannot  agree,  but  do  not  ask  for  f u^;ther  instructions, 
for  the  court  to  repeat  to  them  certain  disjointed  portions  of  the 

1  Turner  v.  Foxall,  2  Cranch  C.  C.  «  Norris  v.   Cook,   1   Curt.    C.   C 

(U.  S.)   824 i    Forrest    v.   Hanson,   1  (U.  S.)  464. 

Cranch    C.    C.  (U.    S.)   63;   United  <  Com.  o.  SneUing,  15 Pick.  (Mass.) 

States  V.  White,  6  Cranch  C  C.  (U.  S.)  321,  333. 

116;  Rogers  v.  Moulthrop,  13  Wend.  *  State  v.  Pitts,  11  Iowa,  843. 

(N.  Y.)  274.  «  Hogg  V,   SUte,  7  Ind.  651.     Se© 

s  O'Shields  v.  State,  55  Ga.  697.  the  Indiana  Stat.  1881,  §  539. 
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charge  already  given  them  is  error;  since  this  may  well  leave 
them  to  suppose  that  such  portions  of  the  charge  are  the  con- 
trolling features  of  the  case.^ 

§  2366.  [Continued..]  In  Civil  Cases. —  In  Massachusetts,  ad- 
ditional instructions,  given  to  the  jury  after  the  cause  has  been 
committed  to  them  and  they  have  retired,  are  subject  to  excep- 
tions for  error,  just  the  same  as  those  given  before  the  jury  re- 
tired ;  ^  and  this,  I  suppose,  to  be  necessarily  the  rule  everywhere. 
As  to  the  manner  of  giving  additional  instructions,  it  is  said  that, 
**  whether  those  instructions  be  given  in  answer  to  the  questions  of 
the  jury,  or  of  the  judge's  own  motion,  it  is  proper  in  most  cases 
that  the  transaction  be  confined  to  communications  passing  be- 
tween them.  Afresh  discussion  of  the  law  or  the  evidence  on  the- 
part  of  counsel  in  the  presence  of  the  jury,  cannot  be  had,  unless 
Allowed  by  the  judge  in  his  discretion.  Nor  is  the  judge  required 
to  give  additional  instructions,  by  way  of  explanation  or  modifi- 
cation of  those  already  given,  at  the  request  of  either  party.  In 
such  matters,  much  must  be  left  to  the  discretion  of  the  judge,  who 
can  best  see  at  the  time  what  may  prejudice,  and  what  advance 
an  intelligent  and  honest  decision  of  the  questions  at  issue."  ^ 
If  the  jury  ask  for  further  instructions,  after  having  retired  for 
deliberation,  it  is  within  the  discretion  of  the  judge  to  give  them 
additional  instructions  upon  a  point  not  covered  by  their  request, 
or  to  entertain  a  request  for  such  an  instruction.*  In  Georgia, 
there  is  a  case  where  a  request  for  an  instruction  was  declined,  be- 
cause the  **  request  was  made  after  the  court  had  commenced 
its  charge.'*  The  jury  retired,  and,  being  unable  at  once  to  agree, 
returned  into  court  for  further  instructions,  when  the  court  was 
again  requested  to  give  the  instruction  which  had  been  refused, 
and  again  refused  to  give  it.     This  was  held  error.* 

^  Swaggerty    v,    Caton,   1    Heisk.  *  Kellogg     v,     French,    16    Gray 

(Tenn.)  199.  (Mass.),  854, 

«  Nelson  v.  Dodge,  116  Mass.  867;  '  YeldeU  v.  Shinholster,  16  Ga.  189. 

Lund   V,  Tyngsboro,  11  Cush.  (Mass.)  The  court  say  that  *'  it  would  be  better 

668.  in  all  cases,  if  such  requests  to  charge 

3  Nelson  v.  Dodge,  116   Mass.  867,  could  be  submitted  in  writing  by  coun- 

^70.  sel  before  the  court  proceeds  to  charge 
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§  2367.  Necessity  of  the  Presence  of  Counsel. —  It  has  been 
held  in  one  case,  that  the  presence  of  counsel  is  not  absolutely 
necessary  in  a  civil  case,  to  warrant  the  judge  in  giving  the  jury, 
at  their  request,  additional  instructions,  provided  the  instructions 
are  given  in  open  court,^  though  in  California,  where  the  practice 
is  regulated  by  statute,  the  rule  is  different.  ^  The  giving  of 
additional  instructions  in  the  absence  of  the  parties  and  their 
counsel,  and  during  a  recess  of  the  court,  has  been  held  error.* 
Under  the  New  York  Code  of  Civil  Procedure,  the  trial  of  a 
cause  is  not  concluded  until  the  jury  is  discharged  from  its  con- 
sideration.* It  has  been  said  that  the  power  of  the  court  to 
recall  and  re-instruct  the  jury  has  never  been  judicially  doubted 
in  that  State.  **  Counsel,  by  purposely  or  inadvertently  with- 
drawing from  the  court,  cannot  take  away  the  power,  or  suspend 
the  right  to  exercise  it,  until  they  can  be  found  and  brought  in, 
if  willing  to  cpme.  It  is  the  duty  of  counsel  engaged  in  the  trial 
of  a  case,  to  remain  in  or  be  represented  at  the  court,  during  its 
sessions,  until  the  jury  having  the  case  in  charge  is  discharged.* 
The  failure  of  counsel  to  perform  their  duty  does  not  deprive 
the  court  of  its  power  to  discharge  its  duty.  The  court  is  not 
required  to  send  out  its  officers  to  invite  counsel  to  attend  to 
their  duties  and  hear  additional  instructions  which  the  court  pro- 
poses to  give  to  the  jury.  Undoubtedly,  in  most  cases  courts 
will  endeavor,  as  a  matter  of  courtesy,  to  secure  the  attendance 
of  counsel  before  re-instructing  the  jury;  but  it  is  not  an  error 
if  it  is  not  done."  ^ 


the  jury ;  but,  in  the  pressure  of  busi- 
ness, this  Is  frequently  impracticable 
without  considerable  delay;  and  in 
such  event  it  is  proper,  after  the 
charge  is  closed,  that  the  attention  of 
the  court  should  be  called  to  the  point 
omitted." 

1  Chapman  v.  Chicago  &c.  R.  Co., 
26  Wis.  296. 

*  Redman  v.  Gulnac,  6  Cal.  14S. 
So,  in  a  criminal  case :  People  t?.  Trim, 
87  Cal.  270. 

»  CampbeUr.  Beckett,  8  Ohio  St.  210. 


*  N.  Y.  Code  Civ.  Proc,  §  992. 

*  Citing  Dauntley  v,  Hyde,  6  Jur. 
133. 

«  The  above  statement  of  the  law  is 
from  the  opinion  of  the  Supreme 
Court  of  New  York,  Fourth  Depart- 
ment, In  General  Term,  by  FoUett,  J., 
in  Cornish  t?.  Graff,  36  Hun  (N.  Y.), 
160,162.  The  learned  judge  cited: 
Wiggins  V.  Downer,  67  How.  Pr.  (N. 
Y.)  66;  Cook  t7.  Green,  1  Halst.  (N.  J.) 
109;  Chapman  r.  Chicago  &c.  R.  Co., 
«6    Wis.  296;   «.  c.   7  Am.   Rep.   81  v 
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§  2868.  Under  Statutes  Requiring  tlie  Instruetions  to  be 
Delivered  before  Argrument.  —  Under  statutes  like  that  of  Mis- 
souri,^ there  is  possibly  more  reason  for  prohibiting  the  judge 
from  recalling  the  jury  and  giving  them  additional  instructions 
after  they  have  retired,  than  under  the  usual  system;  andonthia 
theory  it  has  been  held  that  it  is  error  to  do  this,  unless  it  ap- 
pear that  the  party  complaining  could  not  have  been  prejudiced 
thereby,  or  that  it  was  necessary  to  rectify  some  omission  or 
oversight.*  It  is  not  perceived,  however,  that  the  peculiarity  of 
the  statutory  provision  furnishes  any  reason  for  a  different  rule 
from  that  which  obtains  in  other  jurisdictions ;  since  under  no 
system  is  argument  to  the  jury  permitted  after  they  have  retired 


and  distinguishes  Burke  t\  Webb,  2 
N.  Y.  Weekly  Digest,  679.    The  court 
al<o    distinguish    Bunn  v.  Croul,    10 
Johns.  (N.  Y.)   239;  Taylor  v.  Bets- 
ford,  13  Johns.  (N.  Y.)   487;  Moody 
V.  Pomeroy,  4  Denio  (N.  Y.),  116,   as 
cases  which  arose  in  justice    courts 
where  the  justice    entered  the  jury 
room    and    instructed    them    in  the 
absence  of   counsel.    It  also  distin- 
guished People  9.  Cassiano,  30  Hun 
(N.  Y.),  888,  as  a  case  arising  under 
§  427  of  the  New  York  Code  of  Civil 
Procedure,  which  provides  that  notice 
o|  the  court* s  intention  to  give  ad- 
ditional instructions  to  the  jury  must 
be  given  to  the  district  attorney  and 
to  the  defendant's  counsel.    It  also 
distinguished  Redman  v.Gulnac,  5Cal. 
148,  ae  a  case  arising  under  a  stat^ 
ute  (Cal.  Code  Civ.  Proc,  §§   10,  614) 
providing  that  in  civil  cases,  further 
instructions  ''must  be  given  in  the 
presence  of,  or  after  notice  to,  the 
parties  or  counsel.*'    It  also  distin- 
guished   People  V.  Trim,  37  Cal.  274, 
aft  having  been  decided  under  a  statute 
providing  for  further  instructions  in 
criminal    cases   after   notice,    given 
to  the  defendant  and  his  counsel.  Cal. 
Crim.  Prac.  Act,    §  408.    The  court 


pointed  out  that  the  California  stat- 
ute, having  been  found  Inconvenient, 
has  been  changed  so  as  to  provide 
that.  In  criminal  cases  additional 
instructions  ''must  be  given  in  the 
presence  of,  or  after  notice  to  the 
district  attorney,  and  the  defendant 
or  his  counsel,  or  after  they  have 
been  called."  Penal  Code  Cal,,  §  1138. 
The  court  was  also  obliged  to  dis- 
tinguish two  Ohio  cases  (Campbell  v. 
Beckett,  8  Oh.  St.,  211,  and  Kirk  v. 
State,  14  Oh.  611),  as  having  been 
decided  under  a  statute,  providing^ 
that  additional  instructions  shall  only 
be  given  In  the  presence  of  or  after 
notice  to  the  parties  or  their  counsel. 
Oh.  Code  Proc,  §  270.  It  was  con- 
ceded, however,  that  the  power  to 
re-instruct  a  jury  in  the  absence  of 
counsel  may,  like  other  powers,  be 
abused,  in  which  case  the  wrong  can 
be  corrected  by  a  motion  for  new  trial. 
Cornish  V,  Grafif,  36  Hun  (N.  Y.),  160. 
See  Watertown  Bank  &  Loan  Co.  v. 
Mix,  51  N.  Y.  658. 

1  2  Wagn.    Mo.   Stat.,  p.    1046,   § 
47;  Rev.  Stat.  Mo.  1879,  §  3666. 

2  Bums  V,    Wilson,    1    Mo.    App. 
179. 
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for  deliberation.  The  Supreme  Court  of  that  State  has  said 
that  *'  there  may  be  instances  when  it  will  become  the  imperative 
duty  of  a  court  to  rectify  some  omission  or  cure  some  oversight, 
by  giving  to  the  jury  an  additional  instruction  after  their  retire- 
ment ; '  *  ^  and  in  another  case  it  has  said  that ' '  the  court  may,  after 
argument  closed,  at  the  instance  of  a  party,  withdraw  from  the 
jury  by  an  instruction  a  matter  of  evidence;"  but  the  court 
stated  that  in  the  particular  case  the  withdrawal  "  could  have 
done  the  plaintiff  no  harm —  if  it  had  any  effect  at  all,  it  was  in 
his  favor."  ^ 

§  2369.  Jury  Taking  the  Chargre  to  their  Room.  —  There  is 
a  difference  of  practice  in  different  jurisdictions  upon  this 
question.  One  recent  case  presents  the  untenable  conception 
that  it  is  not  the  proper  practice  to  allow  the  jury  to  take  the 
written  instructions  or  any  other  papers  used  in  the  case  lo  the 
jury  room,  against  the  consent  of  the  parties,  or  either  of  them, 
except  it  may  be  the  items  of  an  account.^  In  another  jurisdic- 
tion it  is  not  error  to  allow  the  jurors  to  take  the  written  instruc- 
tions with  them  on  retiring  to  consider  of  their  verdict.*  In  still 
another  jurisdiction  it  is  provided  by  statute  that  *'  the  jury 
may  take  with  them  in  their  retirement,  the  charges  given  by 
the  court  after  the  same  have  been  filed,  but  they  shall  not  be 
permitted  to  take  with  them  any  charge  or  portion  of  a  charge 
that  has  been  asked  of  the  court  and  which  the  court  has  refused 
to  give."* 


^  Dowzelot  V,  Rawlings,  58  Mo.  75. 

>  Cluskey  v,  St.  Louis,  50  Mo.  89. 

8  Hewitt V.  Flint  &c.  R.Co.  (Mich.), 
11  W.  Hep.  148.  Suppose  that,  Instead 
of  being  tried  by  a  jury,  a  case  Is  re- 
ferred to  a  referee.  Suppose  that  the 
party  move  the  court  to  give,  and  the 
court  gives,  to  a  referee^  certain  writ- 
ten directions  as  to  the  mode  of  con- 


ducting the  inquiry.  Suppose  that 
the  court  then  reads  these  directions 
to  the  referee  and  refuses  to  allow 
him  to  talce  them  with  him  for  subse- 
quent reference  and  consultation. 
What  would  be  thought  of  such  a 
ruling? 

*  Wood  «.   Aldrich,  25  Wis.   695. 

<  Tex.  Code  Crim.  Proc.,  art.  684- 


J 
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CHAPTER   LXVII. 

OF  WRITTEN  INSTRUCTIONS. 

Section 
2874.  At  Common  Law  Discretionary  to  Charge  Orally  or  In  Writing. 

2375.  Statutes  Requiring  Instructions  to  be  Given  in  Writing. 

2376.  Giving  Instructions  and  afterwards  Writing  them  out. 

2377.  Oral  Qualiflcations  of  Written  Instructions. 

2378.  Right  to  Written  Instructions  may  be  Waived. 

2379.  Oral  Instructions  Given  in  Favor  of  Party  Complaining. 

2380.  What  is  '*  A  Charge  "  or  <*  An  Instruction,'*  within  the  Meaning  of  such 

Statutes. 
2881.  Whether  Requests  made  Verbally  or  in  Writing. 
2382.  Written  Instructions  how  Delivered  to  the  Jury. 
2388.  Reading  Passages  from  Law  Books. 

2384.  Interpretation  of  Statutes  which  Require  the  Judge  to  Give  or  Refuse 

the  Instructions  asked  without  Qualification. 

2385.  Presumptions  on  Appeal  or  Error. 

2886.  At  what  Stage  of  Trial  Requests  for  Written  Instructions  Preferred. 

2887.  Right  of  Counsel  to  Propose  Special  Instructions  in  Answer  to  a 

Juror's  Qaestion. 

2388.  Loss  of  the  Written  Instructions. 

2389.  Clerical  Errors  In  Written  Instructions. 

§  2374.  At  Common  Law  Discretionary  to  Charg^e  Orally 
or  in  Writing.  — Where  there  is  no  statute  creating  a  contrary 
rule,  whether  the  judge  will  deliver  his  instructions  orally  or  in 
writing,  is  a  matter  which  rests  in  his  sound  disci^etioriy  which 
discretion  is  not  subject  to  appellate  control.  In  important 
cases  the  judge  generally  will,  especially  if  so  requested  by 
counsel,  reduce  his  instructions  to  writing,  in  order  to  avoid 
hasty  action,  and  to  enable  the  unsuccessful  party  to  secure  a 
fair  bill  of  exceptions ;  as  well  as  to  enable  the  jury  to  peruse 
the  instructions  on  their  retirement,  where  it  is  the  practice  to 
allow  them  to  take  them  out.* 

^  See  the  observations  on  this  subject  in  Smith  v.  Crichton,  38  Md.  103,  108. 
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§  2375.  Statutes  Requiring:  Instructions  to  be  Given  in 
Writing.  —  Statutes  exist  in  several  of  the  States  requiring  the 
judge  to  deliver  his  instructions  to  the  jury  in  writing.  These 
statutes  are  mandatory;  and  where  they  exist,  the  giving  of  an 
oral  instruction  is  error,  for  which  a  judgment  will  be  reversed.  * 
They  mean  that  the  whole  charge  must  be  in  writing,  and  that 
it  should  be  delivered  to  the  jury  literally  as  it  is  written.^ 
'Where  the  judge,  notwithstanding  he  had  been  requested  to  give 
his  instructions  in  writing,  said  verbally  to  the  jury:  "Gentle* 
men  of  the  Jury :  If  the  State  has  failed  to  make  out  a  case 
against  this  defendant  beyond  a  reasonable  doubt,  or  if  the  de- 
fendant by  his  evidence  has  raised  a  reasonable  doubt,  then  your 
verdict  will  be  as  follows  "  [reading  from  a  verdict  for  defend- 
ant],—  this  was  held  a  flagrant  violation  of  the  statute,  and 
the  conviction  was  reversed.*     In  short,  all  the  cases  agree  that 


1  Dixon  V,  State,  13  Fla.  636;  To- 
ledo &c.  <R.  Co.  V.  Daniels,  21  Ind. 
256;  Townsend  v.  Chapin,  8  Blackf. 
(Ind.)  328;  MUler  v.  Hampton,  37  Ala. 
342;  Doggett  v.  Jordan,  2  Fla.  541, 
551;  Riley  v.  Watson,  18  Ind.  291; 
People  V.  Beeler,  6  Cal.  246 ;  People  «. 
Ah  Fong,  12  Cal.  345;  Gile  v.  People, 
1  Colo.  60;  Ray  r.  Wooters,  19  111.  82; 
Illinois  &c.  R.  Co.  v.  Hammer,  85  111. 
626;  State  «.  Potter,  15  Kan.  302; 
Swartwout  v.  Michigan  &c.  R.  Co.,  24 
Mich.  389;  Horton  r.  Williams,  21 
Minn.  187;  State  v,  Jones,.  61  Mo.  232. 
By  the  terms  of  the  Indiana  statute, 
**  when  the  argument  Is  concluded  the 
court  shall  give  general  instructions 
to  the  jury,  which  shall  be  in  writing 
and  numbered  and  signed  by  the 
judge,  if  required  by  either  party." 
This  statute  has  always  been  regarded 
as  mandatory,  and  the  uniform  hold- 
ing under  It  has  been  thai,  when  prop- 
erly requested,  the  trial  court  is 
bound  to  put  all  of  its  instructions  in 
writing.  Bradway  p.  Waddell,  05  Ind. 
170;  Townsend  v.  Doe,  8  Blackf.  328; 


McClay  «.  State,  I  Ind.  385;  Ken- 
worthy  9.  Williams,  5  Ind.  875;  Lung 
V.  Deal,  16  Ind.  349;  Rising  Sun  &c. 
Co;  «.  Conway,  7  Ind.  187;  Laselle  v. 
Wells,  17  Ind.  33;  Wldner  t?.  State,  28 
Ind.  894;  Riley  v.  Watson,  18  Ind.  291 ; 
Ferlter  v.  State,  33  Ind.  283;  Mere- 
dith p.  Crawford,  34  Ind.  399 ;  Gray  «. 
Stivers,  38  Ind.  197;  Hardin  v.  Helton, 
50  Ind.  319;  Bosworth  9.  Barker,  65 
Ind.  595;  Provines  v.  Heaston,  67  Ind. 
482;  Shafer  v,  Stlnson,  76  Ind.  374; 
Davis  r.  Foster,  68  Ind.  238 :  Bottorff 
V.  Shelton,  79  Ind.  98 ;  Smurr  9.  State, 
88  Ind.  504.  So  held  of  the  Utah  Code 
of  Criminal  Procedure  (§  257,  clause  7; 
§§  289,  315),  which  requires  the  judge, 
except  where  the  parties  otherwise 
consent,  to  give  his  charge  in  writing, 
and  make  It  part  of  the  record,  dis- 
pensing with  exceptions  thereto. 
Hopt  V.  People,  104  U.  S.  631,  635. 

*  Rising  Sun  Co.  v.  Conway,  7  Ind. 
187;  Bradway  v,  Waddell,  95  Ind.  170, 
173. 

3  Stephenson  v.  State,  110  Ind.  358, 
375;  «.  c.  11  N.  East.  Rep.  860. 
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statutes  of  this  kind,  in  criminal  cases,  where  the  accused  is  not 
presumed  to  waive  any  of  his  legal  rights,  must  be  strictly  com- 
plied with.^ 

§  2376.  Giving  Instructions  and  afterwards  Writing:  them 
out.  — The  judge  must,  both  in  civil  and  criminal  cases,  deliver 
his  charge  to  the  jury  as  it  has  been  written^  and  not  write  it  out 
afterwards,  as  he  delivered  it.* 

§  2377.    Oral   Qualifications    of    Written    Instructions. — 

Under  such  a  statute,  it  is  not  allowable  for  the  judge  to  give 
the  chief  instructions  in  writing,  and  then  to  add  orally  supple- 
mentary instructions  asked  for  by  the  parties.*  Nor  may  he 
give  written  instructions  to  the  jury,  and  then  explain  or  modify 
them  orally.  In  like  manner,*  under  a  statute  requiring  the 
judge  to  charge  the  jury  in  writing,  *'  if  required  by  either 
party,"  it  is  error,  where  counsel  have  properly  signified  their 
-desire  that  the  charge  should  be  in  writing,  for  the  judge  to 
give  a  verbal  charge,*  or  to  give  a  written  charge  accompanied 
with  verbal  explanations  or  modifications.*  The  charge,  and 
every  modification  of  it,  must  be  m  writing,  if  required;^  and 
if  the  verbal  explanations  are  numerous,  such  an  error  is  not 
■cured  by  a  request,  made  by  the  court  to  the  jury,  to  consider 
such  instructions  withdrawn.*  It  is,  however,  the  right  of  the 
court  to  decline  to  notice  any  request  which  wants  addition  or 
modification  to  render  it  proper. •  The  court  has  gone  so  far  as 
to  hold  that  it  is  error  to  amend  an  instruction  by  the  oral  sub- 


i  Widner  v.  State,  28  Ind.  394; 
Strattan  v.  Paul,  10  Iowa,  130. 

»  Dixon  V.  State,  13  Fla,  636;  To- 
ledo &c.  R.  Co.  V,  Daniels,  21  Ind. 
256 ;  Rising  Sun  Co.  v,  Conway,  7  Ind. 
187;  Laselie  v.  Wells,  17  Ind.  33; 
Widner  v.  State,  28  Ind.  394. 

*  Strattan  v.  Paul,  10  Iowa,  139. 

*  Head  v,  Langworthy,  15  Iowa,  235; 
Parris  p.  State, 2  G.  Greene  (la),  449. 

«  Toledo  &c.  R.  Co.  v.  Daniels,  21 
Ind.  256;  Rising  Sun  Co.  v,  Conway, 


7  Ind.  187;  Riley  t?.  Watson,  18  Ind. 
291 ;  Widner  v.  State,  28  Ind.  394. 

«  Townsend  r,  Cliapin,  8  Blackf. 
(Ind.)  328;  Mereditli  v.  Crawford,  34 
Ind.  399;  Kenwortliy  v.  Williams,  6 
Ind.  375;  Laselie  v.  Wells,  17  Ind.  33; 
Tenbrook  r.  Brown,  17  Ind.  410. 

^  See  the  cases  last  cited,  and  City 
Bank  v.  Kent,  67  Ga.  286. 

»  Laselie  v.  Wells,  17  Ind.  33. 

»  City  Bank  v.  Kent,  56  Ga.  285; 
arUe^  §  2349. 
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Btitution  of  a  material  word, —  as  the  word  **  fairly"  in  the 
place  of  the  word  *'  strictly,"  ^  For  the  same  reason,  it  is  error 
to  read  to  the  junj^  after  a  request  for  written  instructions, 
from  the  statute  book,  or  from  any  other  book.  The  reason  is 
that  the  matter  thus  read  is  not,  in  accordance  with  the  terms  of 
the  statute,  written  out  and  filed  by  the  court.'^  In  like  manner, 
where,  after  a  request  for  written  instructions,  the  court  in- 
structed the  jury  upon  the  subject  of  nominal  damages^  it  was 
held  error  for  which  the  judgment  must  be  reversed.^ 

§  2378.  Right  to  Written  Instructions  may  be  Waited. — 

But  the  right  to  have  the  jury  instructed  in  writing  is  not  so  high ' 
a  right  that  it  cannot  be  waived  by  the  parties.  It  is  not  that 
the  court  has  no  jurisdiction  to  instruct  them  orally,  in  that 
sense  in  which  it  is  held  that  consent  cannot  cx)nfer  jurisdiction. 
It  is  a  right  which  may  be  waived ;  and  where  in  a  civil  case,  a 
party  sits  by  with  a  knowledge  that  the  statute  is  not  being  com- 
plied with,  and  fails  to  object  to  the  act  of  the  judge  in  charging 
them  orally,  he  will  not  afterwards  be  heard  to  complain  of  the 
same,  at  least  in  a  court  of  error.*  But  if  the  court  below,  in 
such  a  case,  sees  fit  to  grant  him  a  new  trial,  that  is  a  matter 
which  will  not  be  interfered  with  by  the  higher  court.'  So,  in 
Texas,  in  a  prosecution  for  a  misdemeanor,  it  has  been  held 
that  it  is  no  ground  of  error  that  the  judge  charge  the  jury  ver- 
bally, unless  an  exception  is  taken  to  it  at  the  time;  for,  in  the 
absence  of  such  an  exception,  it  would  be  presumed  that  he 
charged  the  jury  properly.*  In  Georgia,  in  all  cases  of 
felony,  a  charge  may  be  required  in  writing  at  the  instance  of 
either  party ;  and  when  so  written  out  and  read  to  the  jury  it 
becomes  an  office  paper,  is  to  be  filed  with  the  clerk,  and  is  to 
be  accessible  to  all  persons  interested  therein.  But  if  a  written 
charge  is  not  required,  it  is  no  ground  of  error  that  it  is  not 
written  out  or  filed. ^ 

1  Provines  v.  Heaston,  67  lud.  i82.  '  Ibid,    This  was  an  appeal  from  a 

2  Bottdorff  V.  Sheltou,  79Ind.   98;      raotion  granting  &  new  trial. 
Smurr  v.  State,  88  Ind.  604.  «  Vanwey  r.  State,  41  Texas,  639. 

«  Bradway  v.  Waddcll,  95  Ind.  170.  T  Jones  v.  State,  65  Ga.  607. 

*  Headt?.  Langworthy,  15  Iowa,  235. 
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§  2370.  Oral  Instructions  Given  in  Favor  of  the  Party  Com- 
plaining. —  Appellate  courts  do  not  reverse  judgments  lor  errors 
which  work  in  favor  of  the  party  who  complains  of  them. 
There  is  no  reason  why  this  principle  should  not  apply  to  the  er- 
ror of  giving  oral  instructions  in  violation  of  a  statute  which 
requires. instructions  to  be  given  in  writing,  as  well  as  to  any 
other  error.  On  this  subject  it  has  been  justly  said:  *'If 
oral  instructions  should  be  given,  and  it  could  not  be  ascertained 
what  they  were,  *  *  *  it  would  be  a  cause  for  reversing  the 
judgment.  But  if  they  are  preserved  in  the  bill  of  exceptions, 
and  it  appears  that  they  were  favorable  to  the  party  complain- 
ing, or  did  not  at  all  affect  his  rights  as  a  suitor,  it  would  be  diffi- 
cult to  find  a  ground  on  which  to  place  such  a  construction  of  the 
st-atute  as  would  overturn  the  judgment.  The  instructions  may 
have  been  given  without  the  solicitation  of  the  party  obtaining 
the  verdict,  and  even  against  his  consent;  and  yet  to  deprive  him 
of  his  ascertained  rights,  and  to  subject  him  to  payment  of  costs, 
merely  because  the  judge  has  willfully  violated  a  statute  in  a  way 
that  did  not  at  all  conduce  to  the  attainment  of  his  verdict, 
would  seem, to  be  the  greatest  injustice.  The  statute  gave  the 
right  of  excepting  to  the  party  aggrieved;  and  unless  he  was  ag- 
grieved by  the  instructions,  he  had  no  right  to  except."  ^ 

§  2380.  What  is  '« A  Charge  »  or  <<  an  Instruction  »  within 
the  Meaning  of  such  Statutes. -r- This  is  often  a  question  of 
much  nicety  and  difficulty ;  and  a  judge,  in  the  haste  of  a  trial,  is 
often  embarrassed  by  being  called  upon  to  decide  whether  he 
may  give  the  jury  a  particular  admonition  by  word  of  mouth,  or 
whether  he  must  delay  the  trial  to  reduce  it  to  writing.  It  has 
been  held  that  directions  which  are  deemed  instructions,  within 
the  meaning  of  such  a  statute,  are  statements  of  rules  of  law  gov- 
erning the  matters  in  issue  or  the  amount  of  the  recovery.  All 
these,  it  is  said,  must,  when  a  proper  request  is  made,  be  given 
to  the  jury  in  writing.  But  the  statute  does  not  apply  to  direc- 
tions to  the  jury  to  reject  evidence  which  has  been  improvidently 

1  Hogell  v.  Linden,  10  Mo.  483,  487. 
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admitted,  or  to  directions  as  to  the  form  of  the  verdict^  or  the 
like.^  Where  evidence  is  permitted  to  be  heard,  the  relevancy  of 
which  depends  upon  another  fact  to  be  proved,  it  is  not^rrorfor 
the  judge  to  instruct  the  jury  orally  that  they  are  to  disregard 
such  evidence  unless  such  other  fact  be  proved  ; '  —  such  a  direc- 
tion not  being  an  instruction  within  the  meaning  of  a  statute  re- 
quiring the  judge  to  instruct  the  jury  in  writing.*  It  has  been 
so  held  of  an  oral  statement  by  the  judge  to  the  jury,  directing 
them  to  answer  certain  interrogatories,^  It  is,  however,  inferred 
from  the  preceding  sections,  that  the  word  **  charge  "  in  such  a 
statute,  refers  not  only  to  the  instructions  in  chief,  but  to  those 
asked  by  either  party  after  the  principal  instructions  have  been 
given;  and  so  it  has  been  held.*  If  it  were  otherwise,  the  court 
might  give  instructions  in  writing,  and  afterwards  give  verbal 
exceptions  or  modifications  of  them,  which,  we  have  seen,  can- 
not be  done.*  It  has  been  held  in  a  criminal  case,  with  obvious 
propriety,  that,  where  the  jury  return  into  court  and  ask  for 
special  instructions,  such  instructions  must,  in  order  to  conform 
to  the  requirements  of  such  a  statute,  be  in  writing.'  But 
where,  in  a  civil  case,  after  the  jury  had  been  charged,  a  juror 
asked  a  question  as  to  the  matter  in  controversy,  to  which  the 
court  gave  a  negative  answer,  without  reducing  it  to  writing, 
this  was  held  no  error,  because  it  was  not  a  '*  charge  "  within  the 
meaning  of  a  statute  requiring  judges  to  reduce  their  charges  to 
juries  to  writing.® 

§  2381.  Whether  Bequests  made  Verbally  or  in  Writing. — 

It  is  presumed  that,  unless  there  is  a  statute  or  rule  of  court 
requiring  otherwise,  a  request  by  counsel  for  the  court  to  charge 
in  a  particular  way  may  be  made  verbally,  though  it  is  no  doubt 
always  the  preferable  practice  to  require  that  such  requests  be 
reduced  to  writing.     A  statute  of  Alabama,  which  we  have  consid- 

>  Bradway  v.  Waddell,  95  Ind.  170,  «  Stanley  v.  Sutherland,  54  Ind.  341. 

176;  Stanley  r.    Sutherland,  54  Ind.  <  Trentman  t7.  Wiley,  <tipra. 

889;  McCallisterr.  Mount,  73  Ind.  569;  *  Strattan  r.  Paul,  10  Iowa,  189. 

Lawler  v,  McPheeters,   73  Ind.   577;  «  Ante,  §  2377. 

Trentraan  v,  Wiley,  85  Ind.  83  '  Dixon  t\  State,  13  Fla.  636,  648. 

*  AnU^  §  717.  *  Millard  r.  Lyons,  26  Wis.  616. 
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ered  in  another  connection,^  requires  such  requests  to  be  made  in 
writing.  If,  therefore,  they  are  made  verbally,  and  the  judge 
fails  to  iK)tice  them,  it  will  be  no  error.  But,  conforming  to  the 
general  presumption  that  whatever  has  been  done  has  been 
rightly  done,  if  the  record  in  the  Supreme  Court  fails  to  show 
whether  a  request  to  charge  was  made  in  writing,  or  orally,  it 
will  be  presumed  that  it  was  made  in  writing  as  required  by  the 
statute ;  and  the  court  will  look  to  its  merits  to  see  whether  it 
was  rightly  refused.^ 

§  2382.  Written  Instractions,  how  Delivered  to  the  Jury.  — 

There  is  a  variety  of  practice  under  this  head,  and,  where  the 
statute  or  governing  rule  of  court  is  not  explicit,  there  is  here, 
as  elsewhere  in  the  law  of  procedure,-  considerable  room  for  the 
exercise  of  the  court's  discretion.  Under  a  rule  of  court  requir- 
ing the  judge  to  reduce  to  writing  instructions  given  of  his  own 
motion,  it  was  held  that  he  might,  in  his  discretion,  dictate  such 
an  instruction  to  counsel,  the  latter  reducing  it  to  writing.^  A 
criminal  statute  of  California  provides  that,  '^  if  the  charge  be 
not  given  in  writing,  it  must  be  taken  down  by  the  phonographic 
Teportei\^'  ^  Where  the  record  shows  that  the  charge  was  given 
to  the  jury  orally,  and  is  silent  upon  the  question  whether  it  was 
so  taken  down,  the  court  will  presume  that  it  was  so  taken  down, 
on  the  principle  of  the  presumption  of  right-acting,  and  that  it 
is  for  the  defendant  to  show  errorl'^  By  statute  in  Alabama, 
the  judge  is  required,  when  instructions  are  requested  in  writing 
and  refused,  to  write  upon  such  instructions  the  word  *'  refused  " 
and  to  sign  his  name  thereto.^  Where  the  judge  omits  to  do  this, 
in  order  to  make  the  irregularity  available  on  appeal,  it  must 
appear  that  his  attention  was  called  to  the  omission,  and  that  an 
exception  was  saved  to  his  failure  to  correct  it.'  By  the  Code 
of  Criminal  Procedure  of  Texas,  *'  after  the  argument  of  any 

1  Post,  §  2382;  anU,  §  2343.  «  Code  of  Ala,  1886,  §  2766. 

«  Myatts  f».  BeU,  41  Ala.  222.  '  Tyree    v.  Parham,  66    Ala.  424; 

*  Dixon  V.  State,  13  Fla.  636,  648.  Jenkins  v.  State,  82  Ala.   25;  «.  c.  2 

*  Cal.  Penal  Code,  §  1093.     .  Scmth.  Rep,  160. 
«  People  r.  Ferris,  66  Cal.  442;  Peo- 
ple V.  Boorke,  66  Cal.  465. 
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criminal  cause  has  been  concluded,  the  judge  shall  deliver  to  the 
jury  a  written  charge,  in  which  he  shall  distinctly  set  forth  the 
law  applicable  to  the  case ;  but  he  shall  not  express  an^  opinion 
as  to  the  weight  of  the  evidence,  nor  shall  he  sum  up  the  testi* 
mony .  This  charge  shall  be  given  in  all  cases  of  felony,  whether 
asked  or  not."  ^  *'  The  general  charge  given  by  the  court,  as 
well  as  those  given  or  refused  at  the  request  of  either  party, 
shall  be  certified  by  the  judge  and  filed  among  the  papers  in  the 
cause,  and  shall  constitute  a  part  of  the  record  in  the  cause."* 
The  statute  of  California,  requiring  the  judge  to  mark  requests 
for  instructions  which  are  submitted  to  him,  ''  given  "  or  **  re- 
fused," does  not  apply  to  instructions  given  by  the  court  of  its 
own  motion y  and  these  need  not  be  marked.* 

§  2383.  Reading  Passages  from  Liaw  Books.  —  There  i» 
some  diflSculty  about  the  question  whether,  under  a  statute  re- 
quiring instructions  to  be  given  in  writing,  the  judge  can  read  to 
the  jury  an  extract  from  the  statute  or  other  book  of  the  law. 
In  Texas  it  is  held,  in  misdemeanor  cases,  that,  although  the 
statute  requires  the  judge  to  give  or  refuse  written  instructions 
which  are  tendered,  without  modification,  and  from  giving  an 
oral  charge  without  the  consent  of  the  parties,  yet  this  does  not 
prevent  him  from  informing  the  jury  orally  as  to  the  law  of  the 
case,  since  he  can  nevertheless  read  from  the  statutes  such  por- 
tions as  are  necessary  to  that  end.^  The  contrary  interpretation 
IS  placed  upon  the  statute  of  Utah,  which  requires  the  instruc- 
tions to  be  in  writing  and  entered  of  record,  and  which  dispenses 
with  formal  exceptions  thereto.  There,  the  judge  is  not  allowed 
to  read  to  the  jury  from  books  of  the  law,  without  reducing  to 
writing  the  passage  which  he  reads  and  making  it  a  part  of  the 
record,  in  like  manner  as  the  other  instructions.  **  If ,"  said 
Mr.  Justice  Gray,  **the  book  was  not  given  to  the  jury  when 
they  retired  for  deliberation  they  did  not  have  with  them  the 
whole  of  the  instructions  of  the  judge,  as  the  statute  contemplated. 

1  Tex.  Code  Crlm.  Proc,  art.  677.  *  Hobbs  v.  State,  7  Tex.  App.  117 

^  Ibid.y  art.  680.  (overruling  on  this  point  Carr  r.  State^ 

*  People  V.  Samsels,  66  Cal.  99.  41  Tex.  543,  546). 
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If  they  were  permitted  to  take  the  book  with  them  without,  the 
defendant's  consent,  that  would  of  itself  be  ground  t)f  excep- 
tion."!^ 

§  2384.  Interpretation  of  Statutes  which  Require  the 
Judge  to  Give  or  Itef  use  the  Instructions  Asked  without  Quali- 
fication. -^As  already  stated,^  these  statutes  are  mandatory^  and 
accord  to  parties  a  right  which  is  placed  beyond  judicial  control 
or  denial.  It  has  accordingly  been  held  that  I  he  judge  cannot 
refuse  such  a  charge  when  requested,  on  the  ground  that  he  has 
already  laid  down  to  the  jury  substantially  the  same  proposition.® 
He  can,  however,  under  one  view  of  such  a  statute,  give  subse- 
quent explanatory  instructions^  which  are  necessary  to  prevent 
a  misunderstanding  or  misapplication  of  those  given  at  the  re- 
quest of  a  party;  *  or,  where  such  a  request,  unless  explained, 
would  mislead  the  jury,  he  may  for  that  reason  refuse  it,*  on  a 
principle  already  explained.^  Later  cases  in  the  same  court  take 
the  view  that  the  judge  cannot  add  any  qualifications  to  written 
requests,  but  must  give  or  refuse  them  as  asked ,^  reconciling  this 
with  their  former  view,  on  the  ground  that  their  earlier  decis- 
ons  asserted  a  power  to  explain^  not  to  qualify  the  written 
charge  thus  offered  and  given.®    The  sensible  construction  put 


1  Hopt  V.  People,  104  U.  S.  631, 636. 
To  the  point  that  allowing  the  jury  to 
take  the  book  with  them  without  the  de- 
fendant's consent  would  be  the  ground 
of  exception,  the  learned  justice  cited 
Merrill  t7.  Nary,  10  Allen  (Mass.),  416. 
fiee,  as  to  books  and  papers  in  the  jury 
room,  post^  §  2586,  et  aeq. 

«  Ante,  §2875. 

8  Carson  v.  The  State,  50  Ala.  184; 
Polly  V.  McCall,  87  Ala.  20. 

*  Morris  v.  State,  25  Ala.  57;  Bell 
V.  Troy,  35  Ala.  184,  208. 

*  Miller  v.  Garrett,  35  Ala  96.  See 
also,  Godbold  v.  Blair,  27  Ala.  592; 
Partridge  v.  Forsythe,  29  Ala.  200. 

*  Ante,  §  2349. 

'  Edgar  v.  State,   43  Ala.   45,  52; 


Knight  r.  Clements,   45  Ala.  89;  £i- 
land  V.  State,  52  Ala.  322,  328. 

'  See  and  compare  the  following 
cases:  Eiland  v.  State,  52  Ala.  322, 
328;  Edgar  v.  State,  43  Ala.  45;  Rives 
V.  McLosky,  5  Stew.  &  1*.  (Ala.)  330 
(prior  to  the  statute) ;  Maynard  v. 
Johnson,  4  Ala.  116  (prior  to  the 
statute);  Ivey  r.  Phifer,  11  Ala.  536 
(prior  to  the  statute);  Clealand  t;. 
Walker,  Id.  1059  (prior  to  the  statute) ; 
Hinton  V,  Nelms,  13  Ala.  222  (prior  to 
the  statute) ;  Cole  v.  Spann,  Id.  537 
(prior  to  the  statute);  Phillips  v, 
Beene,  16  Ala.  720  (prior  to  the  stat- 
ute); Long  t;.  Rodgers,  19  Ala.  321 
(prior  to  the  statute,  but  change  of 
rule) ;  Ewing  v,  Sauford,  2]  Ala.  157 
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upon  the  Wisconsin  statute  ^  is,  that  a  subsequent  modification  of 
an  instruction  requested,  though  contrary  to  the  letter  of  the 
statute,  is  not  ground  of  reversing  a  judgment,  provided  it  states 
the  law  correctly,  since  the  error  is  immaterial.  It  is  only  where 
the  statute  is  violated  to  the  injury  of  the  party  complaining, 
that  the  judgment  will  be  reversed.*  Nor  is  a  charge  which  in 
substance  is  nothing  more  than  a  mere  direction  to  the  jury  to 
find  for  the  plaintiff,  within  this  statute,  and  hence  need  not  be 
reduced  to  writing.^ 

§  2385.  Presamptions  on  Appeal  or  £]fror. — ^Where  it  is  not 
shown  by  the  record,  on  appeal  or  error,  that  the  instructions 
were  not  requested  in  writing,  as  required  by  the  statute,  it  will 
'  be  presumed,  in  conformity  with  a  well  settled  rule  of  appellate 
procedure,  that  they  were  so  requested;*  and  so  where  the 
record  does  not  show  that  the  instructions  were  not  given  in  writ- 
ing,  as  required  by  the  statute,  it  will  be  presumed  that  they 
were  so  given.* 

§  2386.  At  what  Stage  of  Trial  Bequests  for  Written  In- 
structions Preferred. — This  subject  is  elsewhere  considered  in 
another  relation.*  Under  the  Wisconsin  statute,  it  is  held  that  a 
rule  of  court  requiring  such  a  request  to  be  made  before  the 
commencement  of  the  trial  is  unreasonable,  but  that  it  is  suffi- 
cient if  made  after  the  evidence  is  all  in.^ 


(prior  to  the  statute);  Morris  v. 
State,  25  Ala.  67  (subsequent  to  the 
Statute,  l)ut  authorizing  subsequent 
explanatory  charges);  Dupree  v. 
State,  33  Ala.  380  (explanatory  charges 
not  error) ;  Bell  v.  Troy,  35  Ala.  185 
(privilege  and  duty  to  give  explana- 
tory charges) ;  Scott  v.  State,  37  Ala. 
117;  Turbeville  v.  State,  40  Ala.  715 
(explanatory  charge  given  and  no 
error).  In  Eiland  v.  State,  52  Ala. 
322,  328,  these  decisions  are  reviewed 
by  Brickcll,  J.,  with  the  result  stated 
in  the  text. 


1  R.  S.  Wis.  1878,  §  2853. 

2  Mason  v,  Whitbeck  Co.,  35  Wis. 
164;  Eldred  v.  Oconte  Co.,  33  Wis, 
133;  Andrea  V.  Thatcher,  24  Wis.  471. 

'  Grant  v.  Connecticut  Mutual  Life 
Ins.  Co  ,29  Wis.  125. 

4  Milner  v.  Wilson,  46  Ala.  478,  481. 

^  Meshke  v.  Van  Doren,  16  Wis. 
319. 

•«  Antej  §§  2358,  2362. 

^  Patterson  r.  Ball,  19  Wis.  243, 
246.  Although  the  proposition  is  rea- 
soned at  some  length,  the  propriety  of 
the  conclusion  is  doubtful. 
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§  2387.  Right  of  Counsel  tb  Propose  Special  Instractions 
in  Answer  to  a  Jaror's  Question.  —  It  has  been  ruled  in  a  case 
of  murder,  that,  where  the  jury,  after  having  retired  for  delib- 
eration, return  into  court,  in  order  to  enable  a  juror  to  propound 
a  question  to  the  court  touching  the  law  of  the  case,  the  court 
must  allow  counsel  an  opportunity  to  propose  to  the  judge  special 
instructions  touching  the  question  asked,  under  a  statute  provid- 
ing that,  upon  the  presentment  to  the  judge  of  instructions  in 
writing,  on  points  of  law  or  exceptions  taken  at  the  trial,  it  shall 
be  the  duty  of  the  judge  to  declare  in  writing  his  rulings  thereon 
as  presented,  and  pronounce  the  same  to  the  jury  as  given  or  re- 
fused.^ 

§  2388.  L1O88  of  the  Written  Instructions.  — Where  the  in- 
structions are  required  by  law  to  be  in  writing,  the  loss  of  the 
written  instructions,  before  the  decision  of  the  motion  for  a  new 
trial,  affords  no  ground  tor  a  new  trial,  any  more  than  would  the 
loss  of  the  summons,  the  declaration,  the  plea,  the  depositions, 
or  the  minutes  of  the  evidence.  It  would  be  merely  ground  for 
granting  leave  to  restore  any  of  them,  except  the  minutes  of 
the  evidence.  The  court  said:  **  If  appellant  desired  to  embody 
the  instructions  in  the  record  for  this  court,  he  should  have  taken 
the  necessary  steps  to  have  them  restored.  It  was  not  the  duty 
of  the  court  to  do  so,  but  of  counsel  on  either  side  to  proceed  for 
the  purpose  ;  nor  will  we,  the  instructions  being  lost,  presume 
that  any  error  was  committed  in  giving  or  refusing  them.  On 
the  contrary,  we  will  presume,  as  in  other  cases,  that  the  court 
decided  correctly."  ^ 

§  2389.  Clerical  Errors  in  Wrftten  Instructions.  —  Judgments 
are  soitie  times  reversed  because  of  absurd  clerical  errors  in  drawing 
written  instructions,  where  it  is  very  doubtful  whether  the  jury  could 
have  been  misled  by  the  error  and  whether  it  did  not  correct  itself.  An 
instance  of  this  kind  is  found  in  a  case  in  Texas,  whiph  was  the  trial  of 
an  indictment  for  adultery.  The  trial  court  charged  the  jury :  "If  you 
believe  that  Ed.  Sanders  and  Adeline  Blacklock,  the  defendants  in  this 

1  Dixon  V.  State,  13  Fla.  636, 048.  >  Addems  v.  Suver,  89  lU.  482. 
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case,  in  the  county  of  Rusk  and  State  of  Texas,  at  any  time  within  two 
years  before  the  filing  of  the  indictment  in  this  case,  did  then  and  there, 
as  charged  in  the  indictment  in  this  case,  live  together  and  have  carnal 
intercourse  with  each  other,  or  did  then  and  there  have  habitual  carnal 
intercourse  with  each  other,  without  living  together,  the  said  Adeline 
Blacklock  being  then  and  there  lawfully  married  with  another  man, 
other  than  said  Ed.  Sanders,  — you  will  find  them  each  guilty  of  adul- 
tery; otherwise  you  wUV*  It  is  evident  that  the  defect  of  this  charge 
consisted  in  the  clerical  error  of  omitting  the  word  *'not"  after  the 
last  word,  **  will."  Although  such  an  error  apparently  corrects  itself, 
and,  it  should  seem,  is  an  error  of  a  kind  which  may  be  regarded  as 
corrected  by  other  portions  of  the  charge,  the  Texas  Court  of  Appeals 
held  that  it  was  ground  for  reversing  a  conviction.  White,  P.  J.,  said : 
''It  may  be  that  subsequent  portions  of  the  charge,  when  it  is  con- 
sidered as  a  whole,  tended  to  correct  this  error  to  some  extent ;  but 
we  cannot  say  that  it  did.  not  control  the  jury  to  the  prejudice  of  the 
appellant."^ 

^  Sanders  v.  State,  17  Tex.   App.  222. 
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CHAPTER    LXVin. 

OP  THE  APPELLATE  REVIEW  OF  INSTRUCTIONS. 

SSCTION 

2394.  Necessity  of  bbjectlng. 
2895.  Necessity  of  Excepting. 

2396.  Distinction  be tTveen  Exceptions  for  Misdirection  and  f or  Non-dlrectioiu 

2397.  Exceptions  must  be  Taken  Separately  and  not  En  Masse, 

2898.  Grounds  of  Exception  must  be  Specifically  Pointed  Out. 

2899.  Statutory  Rule  in  Indiana.  ' 

2400.  Statutory  Rule  in  Texas  In  Cases  of  Felony. 

2401.  Misdirection  no  Ground  for  a  New  Trial. 

2402.  Nor  Because  of  Error  In  Instructions,  unless  Prejudicial. 
2408.  Nor  where  Substantial  Justice  has  been  done. 

2404.  Nor  because  a  Wrong  Reason  was  Given  for  a  Right  Direction. 

2405.  Nor  because  they  were  in  Point  of  Fact  Misunderstood  by  the  Jury. 

2406.  Theory  that  the  Evidence  will  not  be  Looked  into  to  see  whether  tl^e 

Verdict  was  Right. 

2407.  How  Instructions  Construed  in  Courts  of  Error. 

2408.  [Continued.]    Construed  According  to  the  Evidence. 

§  2304.  Necessity  of  Objecting.  —  Under  a  settled  rule  of 
procedure,  if  the  court  delivers  to  the  jury  an  instruction  which 
a  party  conceives  to  be  erroneous  and  prejudicial  to  him,  he  must, 
if  he  would  save  the  question  for  review  in  an  appellate  court, 
call  the  attention  of  the  trial  court,  at  the  time,  to  the  supposed 
error,  by  an  explicit  objection.  If  he  fails  to  do  this,  the  error 
is  deemed  waived,  and  he  cannot,  —  unless  there  is  a  practice 
that  all  objections  are  deemed  saved,  as  there  is  in  some  juris- 
dictions, —  renew  it  in  his  motion  for  new  trial,  nor  make  it  the 
subject  of  appellate  review  on  a  bill  of  exceptions.^  The  reason 
is,  that  the  court  is  entitled  to  an  opportunity  to  correct  any  error 

1  Wlnchell  v.  Hicks,  18  N.  Y.  668;  Burke  v.  State,  15  Tex.  App.  156.    The 

Dows  V.  Rush,  28  Barb.  157;  Chirk  r.  Texas  cases  are  subordinate  to  a  rule 

KewYork,  24  How.  Pr.  (N.  Y.)  333;  in   that   State  more  fuUy  explained 

Jencks  «.  Smith,  1  K.  Y.  90;    Tim-  hereafter.    Post,  §  2400. 
brook  V.  State,    18  TeK.  App.    1,  C; 
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inadvertently  committed  in  the  progress  of  a  trial ;  and  a  party 
ought  not  to  be  permitted  to  put  the  other  party  to  the  expense 
of  an  appeal,  to  correct  an  omission  which  he  might  have  pre- 
vented by  objecting  at  the  proper  time.  If,  for  instance,  the 
judge  errs  in  assuming  matters  to  be  uncontro verted  which  a 
party  intended  to  controvert,  his  attention  should  be  called  to 
the  error  before  the  jury  retire,  in  order  that  he  may  make  the 
proper  correction.^  And  where  a  party  is  present  in  court,  in 
proper  person,  and  sees  an  irregularity, about  to  be  committed, 
it  has  been  said  to  be  his  duty  to  object,  although  his  counsel 
may  be  absent,'^  And  this  on  the  soundest  principle;  for  there 
cannot  be  one  rule  for  a  case  where  a  party  is  represented  by 
counsel,  and  another  rule  for  a  case  where  he  is  not. 

§  2305.  Necessity  of  Excepting. — If  the  objection  spoken 
of  in  the  preceding  paragraph  is  overruled,  and  if  the  party 
would  stand  on  his  objection,  and  renew  the  same  in  his  motion 
,  for  new  trial,  or  save  it  for  review  in  an  appellate  tribunal,  he 
must,  at  the  time,  notify  the  court  that  he  excepts  to  its  ruling, 
and  request  the  judge  to  note  his  exception.  This  is  the  proper 
and  strict  practice,  applicable  alike  in  civil  and  in  criminal 
cases. ^  By  a  principle  of  the  common  law,- the  record  is  deemed 
to  be  in  the  breast  of  the  judge  until  the  close  of  the  term,  and 
until  that  time  the  trial  court  has  the  power  to  rectify  its  own 
error,  upon  discoverinoj  it,  by  setting  aside  the  judgment  and 
granting  a  new  trial,  although  the  error  was  not  excepted  to  at 
the  time ;  but,  on  appeal  from  an  order  i^efusing  a  new  trial,  the 
appellate  court  can,  as  a  general  rule,  consider  no  objection 
which  is  not  based  upon  some  exception  taken  at  the  trial. ^  So, 
the  ruling  of  the  judge  on  those  preliminary  questions  of  fact, 
which  he  is  required  to  decide  without  the  aid  of  the  jury,*  is 
conclusive,  unless  the  question  is  saved  for  revision  in  a  higher 

1  state  V.   Fenlason,   78    Me.  495;  v.    State,    26    Ind.    141;  Bills  v.  Ot- 

«.  c.  3  N.  Eng.  Rep.  273,  276.       *  tumwa,  35  la.  107. 

*  Alexander  v.  Gardiner,  14  R.  1. 16,  *  Schwinger  v,  Raymond,  106  N.  T. 

18.  648;  8.  c.  11  N.  East.  Rep.  962. 

8  Krack  r.  Wolf,  89  Ind.  88 ;  Murray  *  Ante,  §  818,  et  seq. 
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court,  by  a  report  of  the  facts,  or  by  a  bill  of  exceptions,  accord- 
ing to  the  practice  which  obtains  in  the  particular  jui'isdiction.^ 
The  objection  spoken  of  in  the  preceding  section  very  fre- 
quently takes,  at  the  outset,  the  form  of  an  exception,  the  party 
or  his  counsel  notifying  the  court  that  he  excepts  to  the  opinion 
and  direction  of  the  court,  or  to  some  distinct  portion  of  it 
which  he  specifies,  stating  also  distinctly  his  ground  of  exception. 

§  2306.  Bisthiction  between  Exceptions  for  Misdirection 
and  for  Non-direction.  — As  elsewhere  fully  explained  ^  a  party 
cannot  make  an  exception  to  a  charge  or  instruction  available  on 
appeal  or  error,  on  the  ground  that  it  was  not  sufficiently  full  or 
explicit,  unless  he  requested  the  proper  complementary  instruc- 
tion, and  his  request  was  refused,  and  he  excepted  to  the  ruling 
of  the  court  at  the  time.^  Thus,  in  New  York,  the  authorities 
are  to  the  effect  that,  where  the  'defendant,  at  the  close  of  the 
evidence,  makes  an  unavailing  motion  for  a  nonsuit,  which  is 
followed  by  a  direction  from  the  court  to  find  a  verdict  for  the 
plaintiff,  and  no  request  is  made  by  the  defendant  to  submit  any 
question  of  fact  to  the  jury,  the  defendant  will  be  held  to  have 
admitted  that  no  questions  of  law  were  involved.^  So,  if  a  party 
requests  certain  specific  questions  to  be  submitted  to  the  jury, 
for  which  there  is  no  valid  ground,  he  is  deemed  to  have  waived 
the  submission  of   other  questions.*     If  he  desire  to  raise  any 


1  Gortonv.  HadseU,  9Cu8h.  (Mass.) 
608;  Dole r.  Thurlow,  12  Mete.  (Mass.) 
157;  Odiorne  v.  Bacon,  6  Gush. 
(Mass.)  185;  Bartlett  v.  Smith,  11 
Mees.  &  W.  483;  Doe  v.  Davles,  10  Q.  B. 
814,  823;  Cleave  v.  Jones,  7  Exch.  421. 

«-4n«c.  §2341. 

Mt  was  lormerly  a  disputed  ques- 
tion whether  an  exception  would  lie  to 
the  refusal  of  instructions,  or  whether 
It  was  not  limited  to  the  errors  in  the 
instructions  which  were  giren,  but  it 
came  to  be  well  settled  that,  where 
the  charge  has  not  complied  with  the 
prayers  for  instructions,  they  are  to 
be  considered  as  refused,  and  excep- 


tions will  lie  to  the  refusals  of  the 
court  to  give  instructions  when  re- 
quested, in  like  manner  as  to  instruc- 
tions given.  Emerson  v,  Hogg,  2 
Blatchf.  (U.  S.)  1,  7;  Douglass  v,  Mc- 
Allister, 3Cranch(U.  S.),298;  Smith 
V,  Carrington,  4  Cranch  (U.  S.),  62; 
Pennock  v.  Dialogue,  2  Pet.  (U.  S.)  1 ; 
Pitts  V.  Whitman,  2  Story  (U.  S.), 
609;  Clymer  v.  Dawkins,  3  How. 
(U.  S.)  674. 

*  Todd  V,  Todd,  3  Hon  (N.  Y.),  298; 
Barnes  v.  Perine,  12  N.  Y.  18;  Win- 
cliell  V.  Hicks,  18  N.  Y.  558;  O'NeUi 
V,  James,  43  N.  Y.  84. 

«  Dounce  v.  Dow,  64  N.  Y.  411. 
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other  question  and  submit  it  to  the  jury,  he  is  bound  to  specify 
it,  in  order  to  make  available  an  exception  to  the  failure  to  give 
it.*  But  in  the  case  of  misdirection  the  rule  is  different.  Here 
it  is  not  necessary  that  he  should  submit  to  the  judge  the  proper 
direction.' 


§  2307.  Exceptions  must  be  Taken  Separately  and  not  En 
Masse.  —  A  general  exception  to  the  charge  brings  before  the 
court  only  its  propriety  as  a  whole;  and  if,  as  a  whole,  it  is  not 
a  misdirection,  not  calculated  to  mislead  the  jury,  the  judgment 
will  not  be  reversed.  If,  as  elsewhere  more  fully  pointed  out,* 
it  is  merely  subject  to  the  criticism  that  on  certain  points  it  did 
not  instruct  the  jury  with  sufficient  fullness,  it  will  afford  no 
ground  for  reversing  the  judgment;  for  the  party  in  such  a  case 
should  save  his  objections  by  asking  for  more  specific  instruc- 
tions.^ And  it  is.  well  settled  that,  if  a  series  of  propositions  be 
embodied  in  instructions,  and  the  instructions  be  excepted  to  in 
a  mass,  if  any  one  of  the  propositions  be  correct,  the  exception 
must  be  overruled*  In  the  Federal  courts  such  exceptions  can 
not  be  taken,  except  in  violation  of  the  38th  rule  established  by 
the  Supreme  Court  of  the  United  States  in  1832,  which  directs 
that  thereafter  "  the  judges  of  the  Circuit  and  District  Courts  do 
not  allow  any  bill  of  exceptions,  which  shall  contain  the  charge 
of  the  court  at  large,  to  the  jury,  in  trials  at  common  law,  upon 
any  general  exception  to  the  whole  of  such  charge,  but  that  the 
party  excepting  be  required  to  state  distinctly  the  several  mat- 
ters in  law  in  such  charge,  to  which  he  excepts,  and  that  such 
matters  of  law,  and  those  only,  be  inserted  in  the  bill  of  excep- 


1  WincheU  v.  Eticks,  18  N.  Y.  658; 
Mallory  v.  Tioga  R.  Co.,  6  Abb.  Pr. 
(n.  8.)  (N.  Y.)  420;  Seymour  v.  Cow- 
ing, 1  Keyes  (N.  Y.),  632;  Jencks  v. 
Smith,  1  N.  Y.  92. 

2  Allis  V.  Leonard,  68  N.  Y.  288. 
»  AntCy  §  2328. 

4  Toralinson  r.  Wallace,  16  Wis. 
224,  234;  Camden  &c.  R.  Co.  v,  Bel- 
knap, 21  Wend.  (N.  Y.)  364. 


«  Johnston  17.  Jones,  1  Black  (U.  S.), 
209;  Rogers  v.  The  Marshal,  l'  Wall. 
(U.  S.)  646,  654;  Harvey  v.  Tyler,  2 
Wall.  (U.  S.)  3i8;  Hunt  v,  Maybee,  7 
N.  Y.  273;  Decker  v.  Mathews,  12 
N.  Y.  313;  Bedwell  v.  Bedwell,  77  Ala, 
687;  Stovall  v.  Fowler,  72  Ala.  77; 
Elliott  r.  Stocks,  67  Ala.  336;  Cohen 
i;.  State,  60  Ala.  108. 
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tions,  and  allowed  by  the  court.*'  In  some  jurisdictions  the 
rule  is  more  broadly  stated,  that  where  several  distinct  charges 
or  instructions  are  given,  a  general  exception  to  all  of  them,  as,  , 
for  instance,  an  exception  in  the  following  words,  '*toall  of 
which  charges  the  defendants  then  and  there  excepted,"  —  is  not 
sufficient  to  present  for  review  ant/  qn&fition  arising  upon  the 
sufficiency  or  insufficiency  of  the  instructions.^ 

§  2308.  GrouDds  of  Exception  must  be  Specifically  Pointed 
out.  —  It  is,  moreover,  a  general  rule  that  an  exception  to  a 
charge  must  specifically  point  out  the  portions  which  are  deemed 
objectionable,  and  that  a  general  exception  to  the  whole  charge 
will  be  of  no  avail.*  Accordingly,  the  following  exception  has 
been  held  sufficient:  *'To  which  charge  of  the  court  as  given, 
and  each  and  every  part  thereof,  the  defendant  then  and  there 
excepted.''* 

§  2399.  Statutory  Rule  in  Indiana.  — In  Indiana  a  peculiar  mode 
of  saving  exceptions  to  instructions  exists,  under  a  statute  providing 
as  follows:  '*  Where  either  party  asks  special  instructions  to  be  given 
to  the  jury,  the  court  shall  either  give  each  instruction  as  requested,  or 
positively  refuse  to  do  so ;  or  give  the  instructions  with  a  modification ^ 
in  such  manner  that  it  shall  distinctly  appear  what  instructions  were 
given,  in  whole  or  in  part,  and  in  like  manner  those  refused ;  so  that 


1  Ferson  v,  Wilcox,  19  Minn,  449; 
State  V,  Staley,  14  Minn.  105;  Baldwin 
V,  Blanchard,  15  Minn.  489;  Judson  v, 
Reardon,  16  Minn.  431.  From  the 
case  of  Eyser  v,  Welssgerber,  2  la. 
468,  486,  it  would  seem  to  be  the 
practice  in  that  State  to  review  the 
instructions  where  they  are  excepted 
to  as  a  whole.  In  Illinois  where  a 
case  is  tried  by  the  court  without  a 
jury,  and  no  propositions  of  law  are 
submitted  to  the  court,  and  no  motion 
for  a  new  trial  made,  it  will  be  suffi- 
cient if  an  exception  i  s  taken  to  the 
final  decision.  Hemmer  v.  Wolfer 
(111.),  11  N.East.  Rep.  885.    See  also 


Metcalf  V.  Fouts,  27  IJl.  110;  Mahoney 
V,  Davis,  44  111.  288;  Jones  v.  Buffum^ 
50  111.  277. 

»  McAllister  v.  Engle,  62  Mich.  56> 
60;  Danielson  v.  Dyckman,  26  Mich. 
169;  Mandigo  v.  Mandigo,  26  Mich. 
349;  McKay  v,  Evans,  48  Mich.  597^ 
603;  Altman  v.  Wheeler,  18  Mich. 
240;  Baylis  v.  Stout,  49  Mich.  215; 
Clapp  V,  Minneapolis  &c.  R.  Co.,  86 
Minn.  Q;  a,  c.  29  N.  W.  Rep.  340; 
Adams  o.  State,  25  Oh.  St.  584;  Adams 
V,  State,  29  Oh.  St.  412;  Curry  v.  Por- 
ter, 125  Mass.  94 ;  McMahon  v,  O^Con* 
nor,  137  Mass.  216. 

3  McAUister  v.  Engle,  52  Mich.  66. 
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either  party  may  except  to  the  instructions  as  asked  for,  or  as  modified, 
or  to  the  modification.  All  instructions  given  by  the  court  must  be 
signed  by  the  judge,  and  filed,  together  with  those  asked  for  by  the 
parties,  as  a  part  of  the  record.  The  instructions  shall  not  be  entered 
at  large  on  the  final  record,  unless  either  party  may  wish  to  remove  the 
cause  to  a  superior  court."  ^  *'A  party  excepting  to  the  giving  of  in- 
structions, or  the  refusal  thereof,  shall  not  be  required  to  file  a  formal 
bill  of  exceptions ;  but  it  shall  be  sufficient  to  write  on  the  margin  or 
at  the  close  of  each  instruction,  'refused  and  excepted  to,'  or  'given 
and  excepted  to,'  which  memorandum  shall  be  signed  by  the  judge 
and  dated"  [originally,  ''signed  by  the  party  or  his  attorney*'].  * 
Construing  this  statute  as  it  originally  stood,  it  was  held  that,  in  order 
that  an  instruction  which  had  been  given  or  refused  should  constitute 
part  of  the  record,  it  must  be  authenticated  either  by  the  signature  of 
the  judge,  or  be  embodied  in  a  bill  of  exceptions.  ^  But  this  decision 
was  overruled,^  and  the  statute  was  later  held  to  mean  that  exceptions 
to  instructions,  given  or  refused,  might  be  taken  in  either  of  two 
ways:  (1)  By  the  party  or  his  attorney  writing  at  the  end  of  each 
instruction  "given  (or  refused)  and  excepted  to,"  and  signing  it; 
or  (2)  by  a  general  bill  of  exceptions.*  When  the  words  "  given 
(or  refused)  and  excepted  to"  were  written  after  the  instruction, 
and  signed  by  the  judge  instead  of  the  attorney,  the  exception 
was  not  properly  reserved.^  It  is  no  ground  of  exception  under  this 
statute,  that  the  judge  did  not  number  the  instructions  which  he  gave 
to  the  jury,  unless  it  appear  that  he  was  requested  by  counsel  to  instruct 
the  jury  in  writing.  If  he  instructed  them  in  writing  of  his  own  mo- 
tion, he  was  not  bound  to  number  theno.''  The  necessity  of  saving 
exceptions,  in  the  manner  pointed  out  by  this  statute,  or  by  a  bill  of 
exceptions,  is*  illustrated  in  a  case  where,  after  the  argument  of  a  cause 
had  closed,  the  court  said  to  the  jur}*^:  "  I  have  no  instructions, to  give 
you.  Defendant's  counsel  have  requested  me  to  instruct  you  in  writing, 
which  I  am  not  prepared  to  do,  having  had  no  time  to  write  them.  If 
counsel  require  me  to  put  my  instructions  in  writing,  without  giving 

1  Ind.  Code,   1881,  §  636;  2  Gav.  &     v.  State,  4Ind.580.    That  Instructions 
H.  St.,  §  324,  pt.  6.  will  not  be  considered  by  the  Supreme 

2  Ibid,  §  633,  pt.  6.  Court,  unless  signed  by  the  party  or 
«  Cross  V,  Pearson,  17  Ind.  612.  his  attorney,  see  State  v.  Roboum,  14 
<  JeffersonvlUe  &c.  B.  Co.  v.  Coz,      Ind.  300;  Bush  v.  Durham,   15  Ind. 

37  Ind.  352.  252;   Maghee  «.   Baker,  15  Ind.  254; 

*  P)id,;  Newby  v.  Warren,  24  Ind.  Sutherland  v.  Harkins,  66  Ind.  343. 

161.  7  Sutherland    v.   Harkins,  66  Ind. 

«  Newby  r.  Warren,  supra;  Ledley  343,362. 
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me  tiine  to  prepare  them,  they  must  do  without  them.  You  will  there- 
fore retire  in  charge  of  your  bailiff,  and  do  what  is  right  between  the 
parties."  After  being  out  about  five  hours,  the  jury  returned  into 
court,  and  stated  that  they  thought  there  was  no  prospect  of  their  agree- 
ing. The  court  then  charged  them  to  come  to  some  conclusion,  giving 
some  reasons  why  they  should  do  so.  They  again  retired,  and  in  about 
two  hours,  returned  a  verdict  for  the  defendant.  The  Supreme  Court 
held:  1.  That  it  could  not  be  said  that  the  court  below  had  failed  to 
instruct  the  jury ;  2.  That  as  the  only  error  assigned  was  the  overruling 
of  a  motion  for  a  new  trial,  as  no  exceptions  had  been  taken  to  the  fail- 
ure or  refusal  of  the  c6urt  to  instruct  the  jury,  and  as  the  evidence  was 
not  in  the  record,  the  court  could  not  say  that  any  other,  or  different  in- 
structions were  necessary.^ 

§  2400.  Statutory  Rule  in  Texas  in  Cases  of  Felony. — Under 
the  Code  of  Criminal  Procedure  of  Texas,  as  construed  by  the  Court  of 
Appeals  of  that  State,  that  court  will,  in  cases  of  felony,  reverse  the 
judgment  of  the  District  Court  for  what  is  termed  fundamental  error  in 
the  matter  of  instructions,  whether  consisting  of  misdirection  or  non- 
direction,  although  no  exception  was  saved  at  the  time.  That,  court 
has  announced  the  true  rule  to  be  this:  '^  If  there  was  a  material  mis- 
direction of  law  as  applicable  to  the  case,  or  a  failure  to  give  in  charge 
to  the  jury  the  law  which  was  required  by  the  evidence  in  the  case,  and 
such  error,  or  omission  was  calculated,  under  all  the  circumstances  of 
the  case,  to  prejudice  the  rights  of  the  defendant,  the  Court  of  Appeals 
should,  for  either  cause,  reverse  the  judgment,  whether  an  exception 
has  been  saved  or  not,  or  whether  a  special  request  supplying  any  de- 
ficiency in  the  charge  has  been  made  or  not.^  In  that  State,  as  already 
seen,^  the  failure  of  the  court  to  charge  the  law  in  respect  of  any  defen- 
sive hypothesis,  or  in  respect  of  certain  other  matters,  is  deemed  funda- 
mental error  within  the  meaning  of  this  rule.  But  in  cases  of  felony, 
outside  of  the  class  of  questions  that  fall  within  the  category  of  funda- 
mental errors,  the  rule  seems  to  be  that  the  failure  of  the  court  to  charge 
the  jury  upon  a  question  involved  in  the  trial,  should  be  objected  to,  or 
the  accused  should  seek  to  supply  the  omission  by  requesting  a  special 
charge,  otherwise  a  conviction  will  not  be  reversed  because  of  such 

1  Krack  v.  Wolf,  89  Ind.  8S.  21  Tex.  App.  861.    See  also  Lewis  v. 

>  Elam  V.  State,  16  Tex.  App.   84;  State,  18  Tex.  App.  401,408;  Mendiola 

qualifying,  it  seems,  Bishop  v.  State,  t?.  State,  18  Tex.  App.  462. 

48  Tex.  890.    See  also  Crist  v.  State,  '  Ante,  §  2840. 
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omission,  unless  prejudice  to  the  accused  is  made  to  appear.  It  was  so 
held  where  the  accused  did  not  object  to  the  charge  because  of  the 
omission,  nor  ask  the  proper  charge,  nor  claim  a  new  trial  in  the  court 
below  because  of  the  defect  in  the  charge,  but  raised  the  question  for 
the  first  time  on  appeal.^  But,  in  cases  of  misdemeanor  in. that  State 
the  rule  is  different.  Here,  exceptions  must  be  reserved  to  the  charge 
of  the  court  if  the  charge  is  objected  to ;  otherwise  it  will  not  be  re- 
vised on  appeal.^  The  defendant  must  except  to  the  charge  of  the 
court  at  the  time,  and  must  ask  any  additional  instructions  which  he 
may  desire,  and  unless  he  does  so  in  the  trial  court,  the  charge  will  not 
be  revised  unless  it  is  radically  wrong. ^  The  me'aning  is,  that  excep* 
tions  to  a  charge  in  such  cases  are  futile,  unless  the  defendant  requests 
the  court  to  give  other  instructions  in  lieu  of  those  which  the  court  has 
given. ^  More  fully  stated,  the  rule  is,  that  the  court  is  not  required  to 
charge  the  jury  at  all,  except  at  the  request  of  the  parties;  but  when 
so  requested,  the  court  shall  give  or  refuse  such  instructions  as  are  asked, 
with  or  without  modification,  in  writing,  unless  the  parties  consent  that 
they  shall  be  given  verbally.^  And  if  it  appears  by  the  record  that  the 
court  has  departed  from  either  of  these  rules,  the  judgment  of  the  court 
will,  in  compliance  with  the  statute,  be  reversed,  provided  that  it  appears 
from  the  record  that  the  defendant  excepted  to  the  action  of  the  court 
at  the  time  of  the  trial ;  ^  and  where  no  charge  appears  in  the  record, 
the  appellate  court  will  either  presume  that  no  charge  was  given,  or  else 
that  a  verbal  charge  was  given  by  consent  of  the  parties ;  and  if  the 
latter,  that  it  was  correct.''    The  provision  of  the  Texas  Code  of 


1  FonviUe  v.  State,  17  Tex.  App. 
869;  Thomas  v.  State,  17  Tex.  App. 
437;  Bell  v.  State,  17  Tex.  App.  638; 
Vaughn  v.  State,  17  Tex.  App.  662. 

«  Day  V,  State,  21  Tex.  App.  213. 

«  Loydv.  State,  19  Tex.  App,  321; 
Mooring  v.  State,  42  Tex.  85;  Goode 
V,  State,  2  Tex.  App.  620 ;  Browning  v. 
State,  1  Tex.  App.  96;  Jackson  f7. 
State,  25  Tex.  (Supp.)  229;  Foster  v. 
State,  1  Tex.  App.  868;  Porter  v. 
State,  1  Tex.  App.  474 ;  Robinson  v. 
State,  24  Tex.  152,  164;  Helbrion  v. 
State,  2  Tex.  App.  587;  Campbell 
V.  State,  8  Tex.  App.  33;  Forrest  v. 
State,  3  Tex.  App.  232;  Hobbs  v. 
State,  7  Tex.  App.   117    (where   the 


proper  practice  Is  set  forth  at  length). 
Compare  Chevarrio  «.  State,  17  Tex. 
App.  890;  Haynes  v.  State,  2  Tex. 
App.  84 ;  Mark  v.  State,  10  Tex.  App. 
834;  Sanders  v.  State,  17  Tex.  App. 
222. 

^  Foster  v.  State,  I  Tex.  App.  868. 

*  Tex.  Code  Crim.  Proc.,  arts.  681, 
682. 

*  Itnd,,  art  685;  Jordan  v.  State,  5 
Tex.  App.  422;  Killman  «.  State,  2  Tex* 
App.  222;  Goode  v.  State,  2  Tex.  App. 
520;  Carr  v.  State,  5  Tex.  App.  153. 

^  Bowden  v.  State,  2  Tex.  App.  66 ; 
Newton  v.  State,  8  Tex.  App.  245; 
Carr  v.  State,  5  Tex.  App.  158. 
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Criminal  Procedure,^  that  '^  in  criminal  actions  for  misdemeanor  the 
court  is  not  required  to  charge  the  jury,  except  at  the  request  of  coun- 
sel on  either  side,"  etc.,  contemplates  that  such  a  request  must  be  pre- 
sented to  the  court  in  writing,  and  where  it  is  presented  orally,  the  court 
is  not  bound  to  give  it  or  to  give  any  written  charge  in  lieu  of  it.^  More- 
over,  it  is  a  rule  in  that  State,  contrary,  as  above  seen,^  to  that  which  gen- 
erally obtains  elsewhere,  that  the  exception  to  the  charge  need  not  speci- 
fically point  out  the  ground  of  objection,  —  the  conception  being  that 
the  announcement  of  such  an  objection  would  require  more  time  jor 
scanning  the  charge  than  is  compatible  with  the  haste  of  a  trial.  ''  All 
that  is  required  is,  that  general  exception  be  taken  at  the  time,  with 
a  request  for  time  to  prepare  a  bill  containing  the  specific  objections,  to 
be  prepared  before  the  verdict  is  returned,  in  order  that  the  court  may 
have  an  opportunity  to  correct  the  charge,  if  so  desired.^  Moreover,  it 
is  not  necessary,  under  the  Texas  statute,^  that  the' defendant  in  a  crim- 
inal trial,  desiring  to  except  to  the  charge  of  the  court,  or  to  the  action 
of  the  court  in  refusing  a  charge,  should  do  so  at  the  very  time  the 
charge  is  given  or  refused.  It  is  reasoned  that  to  require  him  to  do  this, 
would  be  placing  before  him  the  alternative  of  passively  and  silently 
submitting  to  what  he  conceives  to  be  an  error,  or  to  take  the  risk  of 
creating  against  himself  prejudice  in  the  minds  of  the  jury,  by  express- 
ing a  dissatisfaction  with  the  law  as  given  them  in  charge  by  the  court. 
And  it  is  held  that  the  proper  and  usual  practice  is  to  allow,  the  defend- 
ant to  take  his  bills  of  exceptions  to  the  charge  of  the  court  and  to  the 
refusal  of  charges,  after  the  jury  have  retired  from  the  box.^  Moreover, 
the  absurd  nile  of  procedure  exists  in  that  State,  in  criminal  cases,  that 
it  is  not  within  the  discretion  of  the  appellate  court  to  consider  the 
effect  upon  the  jury  of  an  erroneous  charge  of  the  court,  if  the  same 


*  Tex.  Code  Crim.  Proc,  art.  681. 
«  Hobbs  t7.  State,  7  Tex.  App.  117. 
9  Ante,  §  2840. 

*  PhiUips  V.   State,   19    Tex.  App. 
158,  166. 

»  Tex.  Code  Crim.  Proc.  art.  686. 
McCall  V,  State,  14  Tex.  App.  363, 
362;  Phillips  v.  State,  19  Tex  App. 
158,  166.  It  is  also  said  In  the  same 
State,  that,  in  civil  practice,  charges 
given  by  the  court  are  not,  as  in  crim- 
inal cases,  required  to  be  excepted  to 
specially,    but   are    regarded  as  ex- 


cepted to  without  the  necessity  of 
taking  any  hiU  of  exceptions  thereto. 
19  Tex.  App.  166,  per  White,  P.  J, 
This  is  in  conformity  with  §  1318  of 
the  Revised  Statutes  of  that  State, 
which  provides  tjiat  "  such  charge 
shall  be  filed  by  the  clerk,  and  shall 
constitute  a  part  of  the  record  of  the 
cause,  and  shall  be  regarded  as  ex- 
cepted to,  and  subject  to  revision  for 
errors  therein,  without  the  necessity 
of  taking  any  bill  of  exceptions  there- 


to. 


n 
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was  promptly  excepted  to  at  the  time  when  it  was  given.  In  such  a 
case  the  conviction  must  be  set  aside,  however  immaterial  the  error  may 
have  been.^  Where,  however,  a  charge  is  not  excepted  to  at  the  trial, 
but  the  sameds  objected  to  for  the  first  time  on  the  motion  for  a  new 
trial,  or  in  Court  of  Appeals,  then  the  question  is,  whether  or  not  the 
charge  was  calculated  to  injui*e  the  rights  of  defendant,  and  unless  such 
is  made  to  appear,  this  court  will  not  revise  the  error.^  As  above  and 
elsewhere  seen,^  under  this  system  the  mere  failure  of  the  judge  to 
charge  "  the  law  applicable  to  the  case,"  as  provided  in  section  677  of 
the  Code  of  Criminal  {Procedure  that  State,  is  ground  of  reversing  a 
conviction  in  cases  of  felony,  whether  the  court  was  asked  so  to  charge 
or  not,  and  whether  any  exception  was  saved  or  not,  —  thus  making  the 
mere  oversight  of  the  judge,  where  counsel,  perhaps  with  a  fraudulent 
purpose,  sit  still  and  decline  to  exercise  their  proper  office  of  aiding  the 
court,  in  forgetting  or  omitting  to  charge  the  law  on  some  essential  ele- 
ment of  the  case,  the  ground  of  reversing  a  conviction.  Under  this 
system,  the  trial  judge  becomes  a  sort  of  insurer  that  the  law  shall  be 
correctly  charged  in  every  criminal  case,  and  where  he  fails  in  the  per- 
formance of  this  duty,  he  finds  himself  subjected  to  an  ex  parte  trial  in 
a  reviewing  court.  It  is  difficult  to  see  how,  under  such  a  system, 
criminal  justice  can  be  administered  with  safety  to  the  rights  of  society. 

§  2401.  Blisdirection  no  Ground  for  a  New  Trial  unless 
the  Jury  were  Misled.  — Courts  of  error  do  not  sit  to  decide 
moot  questions,  but  to  redress  real  grievances.  It  is,  therefore, 
a  rule  of  nearly  all  the  courts,  that  no  judgment  will  be  reversed 
on  account  of  the  giving  of  erroneous  instructions,  unless  it 
appear  probable  that  the  jury  were  misled  by  them.*    Expres- 


1  Clanton  v.  State,  20  Tex.  App. 
616;  Bravo  v.  State,  Id,  188;  Cook  v. 
State,  22  Tex.  App.  611 ;  «.  c.  3  S.  W. 
Eep.  749,  762. 

>  Cook  f7.  State,  22  Tex.  App.  611; 
8,  c.  3  S.  W.  Rep.  749;  Hill  v.'State,  22 
Tex.  App.  679;  «.  c.  3  S.  W.  Rep.  764. 
See  also  Bishop  v.  State,  43  Tex.  390; 
Mace  r.  State,  9  Tex.  App.  110;  Henry 
r.  State,  Id.  359;  Gardner  v.  State, 
11  Tex.  App.  265;  Elam  v.  State,  16 
Tex.  App.  34;  Mendlola  v.  State,  18 
Tex.  App.  4G3;  Lewis  v.  State,  Id.  401. 


»  Ante,  §  2340. 

*  Smith  r.  Carr,  16  Conn.  460;  Ben- 
hamp.  Carey,  11  Wend.  (N.  Y.)  83: 
Doe  v.  Paine,  4  Hawks  (N.  C),  64: 
Hoitt  V.  Holcomb,  32  N.  H,  186;  Ochel- 
tree  v.  Carl,  23  Iowa,  394;  Stewart  r. 
State,  1  Ohio  St.  66;  Caw  v.  People, 
3  Neb.  357,  369;  Cummings  ».  Chand- 
ler, 26  Me.  453;  Homer  v.  Wood,  10 
Barb.  (N.  Y.;  386;  United  States  r. 
Wright,  1  McLean  (U.  S.),  609;  Fisher 
r.  Forrester,  33  Pa.  St.  601;  Hart  9. 
Girard,     66    Pa.     St.     23;    Mercer 
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sions  of  thii»  rule  could  be  multiplied  almost  without  limit. 
Thus,  it  is  said  that  instructions  faulty,  or  technically  errone- 
ous, will  not  work  a  reversal  of  the  judgment,  if  the  jury  were 
not  misled,  or  if,  as  a  whole,  the  case  was  fairly  presented  to 
them,*  and  especially  if  their  verdict  is  obviously  correct.^  So, 
although  an  instruction  given  to  the  jury  contained  matter  tech- 
nically erroneous,  yet,  if  the  objectionable  part  was  merely 
superfluous,  and  not  calculated  to  mislead,  the  judgment  will  not 
be  reversed  because  of  the  giving  of  it.^ 

§  2402.  Nor  because  of  Error  In  Instructions  unless  Pre- 
judicial.—  Of  course,  it  can  never  be  said  that  the  jury  were 
misled  by  the  giving  of  erroneous  instructions,  where  they  have 
reached  the  correct  result  by  their  verdict.  Accordingly,  it  is 
the  practice  of  most  of  the  courts,  before  passing  upon  excep- 
tions to  instructions,  to  look  into  the  evidence  and  see  if  the  ver- 
dict was  right,  and,  if  it  is  found  to  be  so,  the  court  will  look 
no  further.  The  rule  of  these  courts  is,  that  a  good  verdict 
cures  all  errors  in  the  intermediate  steps  by  which  it  was 
reached.^    In  England,  it  is  no  ground  for  a  new  trial  that  the 


Academy  o.  Rusk,  8  W.  Va.  373,  382; 
Spence  v.  Onstott,  3  Texas,  147 ;  Plant- 
er's Bank  v.  Richardson,  15  Ga.  277; 
Washington  &c.  Ins.  Co.  v.  Merchants' 
&c.  Ins.  Co.,  5  Ohio  St.  450;  State  v, 
Donovan,  10  Nev.  36;  Chicago  v.  Hes- 
Ing,  83  111.  204;  Clarke  v,  Dutcher,  9 
Cowen(N.Y.),674. 

1  Philadelphia  &c.  R.  Co.  v,  Larkin, 
47  Md.  156;  Burton  v,  Merrick,  21 
Ark.  857;  Carriugton  v.  Pacific  Mail 
S.  S.  Co.,  1  Cal.  475;  Smith  i?.  Carr,  16 
Conn*  450;  Adams  v.  Nantucket,  11 
Allen(Mass.),  203;  Jackmanv.Bowker, 
4  Mete.  (Mass.)  235;  Mead  v.  Box- 
borough,  11  Cush.  (Mass.)  862. 

9  Davis  V,  Brown,  67  Mo.  313. 

s  Bowling  V,  Krug,  55  Mo.  446. 

*  Wilkinson  v.  Payne,  4  T.  R.  468; 
Deerly  v.    Duchess  of    Mazarine,    1 


.  Salk.    116,    and  2  Salk.    646;  8.  c.    1 
Ld.  Raym.  147;  Woodbury  v.  Lamed, 

5  Minn.  839;  Brantley  v.  Carter, 
26  Miss.  282;  Magee  v.  Harring- 
ton, 13  Smed.  &  M.  (Miss.)  403; 
Ettling  V.  Bank  of  U.  S.,  11  Wheat. 
(U.  S.)  59 ;  Hanna  v,  Renf ro,  82  Miss. 
126;  Morton  v.  Lawson,  1  B.  Mon. 
(Ky.)  46;  Hanks  v.  Neal,  44  Miss. 
213;  Head  v.  State,  44  Miss.  732;  Wes- 
ley v.  State,  37  Miss.  327,  350;  Evans  v. 
State,  44  Miss.  762 ;  Reynolds  o.  Mag- 
ness,  2  Ired.  L.  (N.  C.)  26 ;  Howard  v- 
Miner,  20  Me.  325;  French  v.  Stan- 
ley, 21  Me.  512;  Thomas  o.  Tanner,  6 
T.  B.  Mon.  (Ky.)  61 ;  Emanuel©.  Cocke, 

6  Dana  (Ky.),  214;  McCall  v.  Seever, 
5  Ind.  187;  Bischof  v.  CofiEelt,  6  Ind. 
23;  Holdane  v.  Butterworth,  5  Bosw. 
(N.  Y.)  2 ;  Wilkinson  v.  Griswold,  12 
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judge  misdirected  the  jury,  unless  it  is  shown  that  the  jury  were 
thereby  induced  to  form  a  wrong  conclusion.^  If  the  revising 
court  sees  that  jtislice  has  been  done  between  the  parties,  they 
will  not  set  aside  the  verdict,  nor  enter  into  a  discussion  of  the 
questions  of  law.^  Thus,  if  the  jury  are  misdirected  as  to  dam- 
ages^  but  do  not  follow  the  misdirection,  it  will  be  no  ground 
for  a  new  trial;®  and  the  same  rule  obtains  in  the  American 
courts,* —  as  where  the  court  erroneously  instructs  the  jury  that 
they  may  give  exemphiry  damages,  but  they  nevertheless  give 
only  compensatory  damages.*     So,  where  the  judge  disallows  a 


Smed.  &  M.  (Miss.)  669;  Copeland  v, 
Wadleigh,  7  Me.  141 ;  Springer  v,  Bow- 
doinham,  7  Me.  442 ;  Mercer  Academy  «. 
Rusk,  8  W.  Va.  873;  Copeland  v.  Cope- 
land,  28  Me.  525,  543;  Beall  o.  Mann, 
5  Ga.  456,  472 ;  Potts  v.  House,  6  Ga. 
325,  364  (before  the  Act  of  1850,  ant€f 
§  2280 ;  Arrington  v.  Cherry,  10  Ga. 
434;  Myrick  v.  Hicks,  15  Ga.  155; 
O' Shields  v.  State,  66  Ga.  697  (where 
the  charge  was  correct  as  a  whole) ; 
Fhlllips  V,  Ocmulgee  Mills,  55  Ga. 
683  (where  the  charge  was  right  as 
a  whole);  Vanuxen  v.  Rose,  7  Ind. 
222;  Cameron  v.  Watson,  40  Miss. 
191,  209;  Foreo.  Williams,  85  Miss. 
533.  *«  This  court,"  said  Weston,  J., 
**tipon  exceptions,  are  to  do  what 
to  law  and  justice  may  appertain." 
Copeland  v,  Wadleigh,  7  Me.  141, 145; 
State  v.  Ruhlman  111  Ind.  17;  B.  c.  11 
N.  E.  Rep.  798 ;  Loew  v.  State,  60  Wis. 
559,  564;  Hathaway  t?.  Crosby,  IZMe. 
448  (construing the  statute);  Ingram 
V,  South  Cai-olina  Ins.  Co.,  3  Brev. 
(S.  C.)  522  (jury  misdirected,  but  ver- 
dict for  defendants  affirmed,  because 
of  evidence  of  fraud  in  procuring 
policy  of  insurance) ;  Ward  v,  Gibbs, 
37  Miss.  560.  In  one  jurisdiction  the 
view  is  found,  not  supported  by  any 
conceivable  principle  of  juridical 
sense,  that  judgments  will  be  reversed 


.* 


where  the  jury  have  declined  to  foUow 
the  instructions,  whether  they  were 
right  or  wrong,  —  the  reviewing  court 
refusing  to  look  further  than  to  sea 
that  tho  jury  disregarded  the  instruc- 
tions of  the  trial  court.  The  rule  has 
been  equally  applied  where  trial  courts 
set  aside  the  verdict  for  this  reason 
and  overrule  a  motion  for  judgment 
thereon,  from  which  latter  ruling  an 
appeal  was  prosecuted,  and  in  cases 
where  the  court  refused  a  new  trial  for 
this  reason.  Savery  v,  Busick,  11  la. 
.  487-;  Farley  v.  Budd,  14  la.  289;  Tay- 
lor v.  Cook,  14  la.  501 ;  Musser  v.  May- 
nard,  59  la.  11 ;  Griffith  v,  Parton,  59 
la.  81. 

1  Duke  of  Newcastle  v.  Broxtowe, 
4  Bam.  &  Ad.  273;  8,  c.  1  Nev.  &  M. 
598. 

s  Edmondson  v.  Machell,  2  T.  R.  4; 
Wickes  V.  Clutterbuck,  2  Bing.  483; 
8,  c.  10  Moore,  63;  Clarke  v.  Arden,  16 
C.  B.  227;  «.  c.  1  Jur.  (n.  s.)  710;  24 
L.  J.  (C.  P.)  162. 

'  Twigg  V.  Potts,  1  Cromp.  Mees. 
&  B.  89. 

*  Potter  «.  Hopkins,  25  Wend. 
(N.  Y.)  417.  Aliier  if  the  jury  con- 
formed their  verdict  to  it,  to  the 
prejudice  of  the  defendant.  West  v. 
Anderson,  9  Conn.  107. 

<  Welbom  v.  Spears,  32  Miss.  188. 
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claim,  to  recoup  damages^  this  will  be  no  ground  for  a  new  trial, 
if  it  appear  that  the  amount  claimed  was  allowed  in  another 
fonny  So,  where  the  court  mistakes  the  law  on  a  collateral 
po%7itf  as  to  which  a  bill  of  exceptions  would  not  lie,  the  judge  will 
not  grant  a  new  trial  as  of  bright,  but  will,  in  his  discretion,  do 
80,  if  he  thinks  justice  has  not  been  done.^  So,  it  is  error,  as 
we  have  seen,  for  the  judge  to  submit  questions  of  law  to  the 
jury;^  yet,  if  he  erroneously  submit  such  a  question  to  them, 
and  they  decide  it  rightly,  their  verdict  will  not  be  disturbed.* 
On  the  other  hand,  for  the  judge  to  assume  to  decide  a  question 
of  fact  which  should  have  been  submitted  to  the  jury,  is  error  ;  * 
yet  if  he  undertake  to  decide  such  a  question,  and  decides  it  cor- 
rectly, a  new  trial  will  not  be  granted.*  The  same  rule  obtains 
where  the  charge  of  the  judge  was  erroneous,  and  yet,  the  jury, 
disregarding  itj  by  their  verdict  reached  the  right  result.^  Nor 
will  erroneous  instructions,  applicable  to  one  count  only,  require 
a  verdict  to  be  set  aside,  if  there  is  evidence  applicable  to  another 
county  sufficient  to  sustain  the  verdict.^ 

§  2403.  Nor  where  Substantial  Justice  has  been  I>one.  — 

,  We  waste  time  in  multiplying  forms  of  expression,  beyond  say- 
ing that  the  courts  which  entertain  this  conception  refuse  to 
reverse  judgments  because  of  errors  in  giving  or  refusing  instruc- 
tions, where  they  can  see  from  the  whole  record  that  substantial 
justice  has  been  done,  and  that  another  trial  ought  to  produce  the 


1  Brush  V,  Keeler,  34  Conn.  499. 

3  Black  V.  Jones,  6  Exch.  213;  s.  c. 
2  L.  J.  Exch.  152 ;  Henman  v.  Lester, 
12  C.  B.  (N.  8.)  776;  «.c.  9  Jur.  (n.  s.) 
601. 

«  Ante^  §  1017;  Shaw  t?.  Walhice,  2 
Stew.  &  P.  (Ala.)  193. 

*  Copeland  c.  Wadleigh,  7  Me.  141, 
145;  Springer  V.  Bowdomham,  7  Me 
442,  446;  Millikin v.  Tufts,  31  xMe.  497 
Emerson  v,  CoggswcU,  16  Me.  77 
Hathaway  v.  Crosby,  17  Me.  448 ;  How 
ard  V.  Brown,  21  Me.  385;    Smith  v 


Shepard,  1   Dev.  L.  (N.  C.)  461;  Mar- 
shall r.  Fisher,  1  Jones  L.  (N.C.)  Ill 
Stokes  D.Arey,  8  Jones  L.  (N.  C.)  66 
Lee  0.  Mound  Station,  118  111.  306 
ante^  §  1020. 

«  AnU,  §  2280. 

«  Green  v,  Dingley,  24  Me.  131. 

»  Tilman  v.  Stringer,  26  Ga.  171, 
177;  Matter  of  Pratte,  12  Mo.  194; 
Hannum  p.  Belchertown,  19  Pick. 
(Mass.)  311,  313. 

B  Dalton  V.  Befhlehem,  20  N.  H. 
506. 
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same  result;  ^  or  will  inevitably  produce  the  same  result;  *  or 
where  the  reviewing  court  cannot  perceive  that  a  new  trial,  under 
correct  instructions,  would  result  in  a  different  verdict;  *  or 
where  the  error  was  not  injurious  to  the  party  complaining ;  *  or 
where  the  inj^tructions  which  were  given  were  more  favorable  to 
him  than  those  which  he  requested ;  *  or  where  the  verdict  is  so 
plainly  in  accordance  with  the  evidence  that  it  follows  as  a  mere 
conclusion  of  law  thereon;  •  or  where  the  instruction  complained 


1  Alsop  V.  Magill,  4  Day  (Conn.)} 
42;  Branch  v,  Doane,  17  Conn.  403; 
Arrington  t?.  Cherry,  10  Ga.  429,  434; 
Johnson  v.  Blackman,  11  Conn.  842, 
868;  Wood  v.  Wylds,  11  Ark.  764; 
Prescotto.  Johnson,  8  Fla.  391 ;  Green- 
np  V.  Stoker,  8  111.  202;  Terhune  v. 
Dever,  86  Ga.  648 ;  Ducket  v.  Crider, 
11  B.  Mon.  (Ky.)  195;  Harris  v.  Doe, 
4  Blackf.  (Ind.)  370;  Depcyster  v. 
Columbian  Ins.  Co.,  2  Calnes  (N.  Y.)f 
86;  Bolan  v.  Peeples,  1  Brev.  (S.  C.) 
109;  Scare  v.  Prentice,  8  East,  348; 
Graham  v,  Bradley,  6  Humph.  (Tenn.) 
476;  Princeton  Tump.  Co.  v.  Gulick, 
16  N.  J.  L.  161;  Mlrick  v.  HemphiU, 
Hempst.  (U.  S.)  179. 

*  Hewitt  17.  Jones,  72  111.  218;  citing 
McConnell  v.  Kibbe,  33  111.  175;  Root 
«.  Curtis,  38  ni.  192;  Boyuton  r. 
Holmes,  88  111.  69 ;  Potter  v.  Potter,  41 
111.  80;  Watson  v.  Woolverton,  41  111. 
241;  Clark  v.  Pageter,  45  111.  185; 
Pahlman  v.  King,  49  111.  2(16;  Rankin 
r.  Taylor,  49  111.  451;  Booth  v.  Hynes, 
64  111.  363;  Steudle  v.  Rentchler,  64 
111.  161 ;  Phcenix  Ins.  Co.  v.  La  Polnte, 
118^111.  384,  390;  Chicago  &c.  R.  Co. 
V,  Dooling,  95  111.  202;  Hubner  «. 
Feige,  90  111.  208;  Chicago  &c.  R.  Co. 
r.  Rung,  104  111.  641 ;  Brown  v.  Bowen, 
30  N.  Y.  520;  Morton  v.  Lawsou,  1  B. 
Mon.  (Ky.)  46;  Graham  v,  Bradley,  6 
Humph.  (Tenn.)  476;  Sheldon  v.  South 
School  District,  24 Conn.  88;  Fosters. 
Chicago  &c.  R.  Co.,  84  lU.  164. 


•  Noyes  v.  Shepherd,  30  Me.  173. 

*  Dever  v.  Aikln,  40  Ga.  423;  Free- 
man V,  Ranklns,  21  Me.  446;  Morford 
V,  Woodworth,  7  Ind.  83;  Gardner  r. 
Clark,  17  Barb.  (N.  Y.)  538;  Ilobbs  r. 
Outlaw,  6  Jones  L.  (N.  C.)  174;  Fagan 
.V,  Williamson,  8  Jones  L.  (N.  C.)  433; 
Hook  0.  Craghead,  35  Mo.  380;  Mans- 
field V,  Wheeler,  23  Wend.  (N.  Y.)  79; 
Price  V.  Evans,  4  B.  Mon.  (Ky.)  388; 
Holly  r.  Brown,  14  Conn.  250;  McKay 
V.  Leonard,  17  Iowa,  569;  Justices  v. 
Griffin  &c.  Co.,  15  Ga.  39;  Cross  v. 
Hall,  4  Md.  426;  Coit  v.  Waples,  I 
Minn.  134 ;  Graham  v,  Houston,  4  Dev. 
L.  (N.  C.)  236;  State  r.  Frank,  5  Jones 
L.  (N.  C.)  884;  Welbom  v.  Spears,  32 
Miss.  138;  Finney  v.  Allen,  7  Mo.  41G; 
Vaulx  V.  Campbell,  8  Mo.  224 ;  Siuard 
V.  Patterson,  3  Blackf.  (Ind.)  35:5; 
Ricketts  v.  Harvey,  106  Ind.  564;  Jones 
V,  Angell,  95  Ind.  876,  381.  Citing 
Morford  r.  Woodworth,  7  Ind.  83; 
Hall  V.  State,  8  lud.  439;  Hayden  v. 
Souger,  56  Ind.  42;  s.  c.  26  Am.  Rep. 
1;  Simpkins  v.  Smith,  94  Ind.  470  r 
Homer  v.  Wood,  16  Barb.  (N.  Y.)  386; 
Freeman  r.  Rankins,  21  Me.  446 ;  Lewis 
V.  State,  33  Ga.  132;  McCall  v,  Seevers, 
6  Ind.  187;  Winans  t?.  Sierra  Lumber 
Co.,  66  Cal.  61;  Clark  r.  Child,  66  Cal. 
87. 

'  Thornton  v.  Lane,  11  Ga.  459, 533  r 
Salmons  9.  Reundtrce,  24  Ala.  458. 
<  Musselman  v.  Pratt,  44  Ind.   126» 
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of  was  given  at  the  partifs  own  request;^  or  where  the  instruction 

• 

complained  of  was  in  effect  a  repetition  of  an  instruction  previ- 
ously given  at  the  request  of  the  complaining  party ;  ^  or  where 
the  misdirection  related  to  a  matter  not  material  to  the  result,  ^  — 
as  where  the  instruction,  correct  in  itself,  had  no  application  to 
the  evidence  either  way ;  *  or  where  it  is  based  on  hypothetical 
facts  which  are  negatived  by  the  verdict,*  as  where  the  instruc- 
tion as  to  the  measure  of  damages  is  erroneous,  and  the  jury  find 
for  the  defendant.'  So,  where  the  practice  exists  of  submitting 
special  interrogatories  to  juries,  it  will  often  appear  from  the 
answer  of  the  jury  to  such  interrogatories  that  instructions,  which 
were  in  themselves  erroneous,  did  not  in  fact  influence  their 
findings.  In  such  a  case,  the  giving  of  erroneous  instructions  is 
no  ground  for  reversing  the  judgment,^  at  least,  where  the  in- 
structions could  not  have  prejudiced  the  minds  of  the  jurors  in 
making  the  special  findings.*  Nor  will  a  judgment  be  reversed 
because  of  the  giving  of  an  instruction  which  was  obnoxious  to 
verbal  criticism  merely,  —  otherwise  few  judgments  could 
stand,^ — the  true  view  being  that  appellate  courts  will  not  pre- 
sume to  prescribe  style  or  manner  to  the  trial  courts^  any  more 
than  the  trial  courts  will  presume  to  prescribe  style  or  manner 
to  the  appellate  courts.^®  The  doctrine  of  error  without  pi^ejudice 
is  not  admitted  to  the  same  extent  in  criminal  as  in  civil  cases  ; 
yet  it  applies  in  many  instances  in  respect  of  instructions  in 
criminal  cases  "     Thus,  an  erroneous  instruction  as  to  the  law  of 


1  Flowers  V.  Helm,  29  Mo.  324; 
Foote  V.  SUsbj,  1  Blatchl.  (U.  S.)  446 
(affM.  14  How.  (U.  S.)  218) ;  Harrison 
».  Spring  Valley  Hydraulic  Gold  Co., 
65  Cal.  376. 

I  Phillips  V.  Wisconsin  State  Agri- 
cultural Society,  60  Wis.  401. 

s  Glover  v,  Holbrooli,  5  Allen 
(Mass.),  165;  Sinard  v.  Patterson,  3 
Blackf.  (Ind.)  353. 

4  AnU,  §  2321. 

'  Patterson  v.  McClanahan,  13  Mo. 
607. 

•  Marcly  r.  Shults,  29  N.  Y.  346, 356. 

»  Porter  r.  Waltz,  108  Ind.  40;  «.  c. 


6  W.  Rep.  239,  241.  See  also  Woolery 
V.  Louisville  &c.  R.  Co.,  107  Ind.  381; 
«.  c.  5  West.  Rep.  667;  Cleveland  &c. 
R.  Co.  V,  Newell,  104  Ind.  264;  Luke 
V.  Johnnycake,  9  Kan.  511,  519;  Evans 
V.  Commercial  Mut.  Ins.  Co.,  6  R.  I. 
47,  56. 

^  Holdane  r.  Butterworth,  5  Bosw. 

(N.  y.)  1. 

»  Galpin  v,  Wilson,  40  Iowa,  90. 

w  State  r.  Rollins,  77  Me.  380,  384. 

»  People  V.  Wiley,  3  HiU  (N.  Y.), 
194.  214;  People  r.  Lohman,  2  Barb. 
(N.  Y.)  216;  Epps  v  State,  102  Ind. 
539;  Graeter  o.  State,  105  Ind.  272, 274. 
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justifiable  homicide  is  no  ground  of  reversal,  where  the  evidence 
does  not  present  a  case  of  justifiable  homicide.*  So,  in  a  trial 
for  murder y  an  erroneous  instruction  to  the  effect  that  a  certain 
act  would  constitute  murder  in  the  second  d€g*'ee^  whereas  it 
might  amount  to  manslaughter  only,  is  immateria? « if  the  defend- 
ant is  convicted  of  murder  in  the  first  degree.^ 

§  2404.  Nor  because  a  Wrong  Reason  was  Given  for  a 
Bight  Direction.  —  As  a  judge  at  nisi  prius  is  not  bound  to  give 
reasons  for  the  decisions  he  renders,  it  is  scarcely  necessary  to 
say  that  where  the  judge  directs  the  jury  rightly,  the  fact  that  he 
gives  vrrong  reasons  for  his  direction  will  furnish  no  ground  for 
a  new  trial,^  unless  it  appear  that  the  jury  were  misled  by  them, 
or  that  injustice  has  been  done  by  them,  or,  at  least,  that  the  ver- 
dict may  in  some  way  have  been  affected  by  them.^ 

§  2405.  Nor  because  they  were,  in  point  of  Fact,  Mfsunder- 
stood  by  the  Jury.  — Neither  will  a  new  trial  be  granted  because 
there  is  reason  to  believe  that  the  jury  misunderstood  the  in- 
structions, unless  the  party  complaining  has  used  due  diligence 
to  correct  the  mistake.  A  failure  to  ask  for  more  specific  instruc- 
tions, or  to  move  that  the  jury  be  directed  to  revise  their  verdict, 
or  to  take  other  measures  for  relief  on  the  coming  in  of  tho  ver- 
dict, is  deemed  such  negligence  as  will  prevent  the  granting  of  a 
new  trial,  unless  the  omission  is  accounted  for  on  the  ground  of 
accident,  mistake  or  misfortune.*  When,  therefore,  the  jury 
have  been  correctly  instructed,  and  have  returned  a  verdict,  an 
inquiry  will  not  be  made  as  a  ground  for  a  new  trial,  whether 
they  did  not  misunderstand  the  instructions.  They  are  pre- 
sumed to  have  understood  them;  and  if  they  did  not,  the  fault 
lies  with  the  counsel  complaining,  in  not  asking  for  more  ex- 
plicit instructions  at  the  time  the  jury  were  charged.*    A  further 

^  Shorter  r.  People,  2  N.  Y.  193.  «  Thayer    v.    Stevens,    44    N.    H. 

2  People  w.  O^Xeal,  67  Cal.  378.  484. 

»  Ellis  r.  Jameson,  17  Me.  235.  *  Lathrop    r.      Sharon,    12     PlcM- 

*  Carpenter  r.  Pierce,  13  N.  H.  403,  (Mass  )  172;  ante,  §  2341. 
408. 
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remedy  for  cases  where  at  is  obvious  to  the  presiding  judge  that 
the  jury  must  have  misunderstood  or  misapplied  the  law  as  stated 
from  the  bench,  may  be  found  in  an  application  to  the  court  for 
a  new  trial,  on  the  ground  that  the  verdict  is  against  the  evidence 
under  the  instructions  given  to  the  jury.^  But  the  rule  that  the 
testimony  of  jurors  will  not  be  heard  to  impeach  their  verdict  is 
of  force  in  this  connection ;  and  all  attempts  to  introduce  the 
testimony  of  jurors,  after  the  verdict  has  been  returned  and  re- 
corded, to  show  that  they  misunderstood  the  charge  of  the  judge, 
have  been  unsuccessful.*  But  in  Georgia,  it  is  said  that  where  the 
question  is  one  of  fact  only,  and  there  is  room  for  apprehension 
that  the  jury,  on  account  of  ambiguity  in  the  charge,  may  have 
been  misled  in  considering  and  weighing  the  testimony,  it  is 
safer  to  send  the  case  back  for  a  new  trial;  '  a  rule  which  is  not 
supported  by  the  weight  of  authority.  The  better  rule  is  said  by 
Eedfield,  C.  J.,  to  be  that  where  it  is  merely  conjectural  whether 
a  misapprehension  occurred  in  the  minds  of  the  jury,  and  es- 
pecially where  the  matter  is  of  slight  importance  upon  the  issue 
submitted,  the  court  will  not  direct  a  new  trial,  merely  because 
the  jury  may  have  apprehended  the  judge  in  an  indifferent  man- 
ner. A  mere  formal  error  should  be  clearly  established,  before 
a  court  of  errors  can  be  justly  expected  to  reverse  the  judgment 
upon  that  ground.  A  new  trial  ought  not  to  be  granted  in  such 
a  case,  unless  it  appear  that  the  court  was  requested  to  give  the 
jury  specific  instructions  upon  the  very  point.* 

§  2406.  Theory  that  the  Evidence  will  not  he  Looked  into 
to  See  whether  the  Verdict  was  Bight.  —  Opposed  to  much  of 
the  foregoing  is  a  theory  of  appellate  procedure,  entirely  correct 
and  proper  within  reasonable  limits,  that  a  misdirection,  like  any 
other  error  committed  at  the  trial  of  a  cause,  is  presumed  to 
have  been  prejudicial.     There  is,  in   the  first  place,  a  general 

1  Raymond  «.  Nye,  6  Mete.  (Mass.)  27  Texas,  769,   769;  Mlrick  v,  Hemp- 

161.  hni,Hemp8t.  (U.  S.)  179;  post^  §*2618. 

*  Ibid.;  Hannam  v.  Belchertown,  19  *  Fain  r.  Comett,  26  Ga.  184. 

Pick.  (Mass.)  311;  Dorr  v.  Fenno,  12  *  Sherman    v.  Champlaln   Transp. 

Pick.  (Mass.)  621;  Johnson  c.  State,  To.,  31  Vt.  162,  176. 
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presumption  in  favor  of  the  rightfulness  of  whatever  has  been 
done  in  the  lower  court;  and,  as  a  necessary  part  of  this  pre- 
sumption, there  is,  at  the  outset  of  the  examination  of  every  case 
in  an  appellate  court,  a  presumption  that  the  verdict  was  right. 
But  when  the  appellate  court  sees  that  the  jury  were  misdirected 
in  a  given  particular,  this  general  presumption  gives  way,  and 
the  contrary  presumption  obtains,  that  a  verdict  based  upon  an 
erroneous  direction  as  to  the  law  is  itself  erroneous,  and  the 
judgment  thereon  equally  so.  Unless,  then,  there  is  that  in  the 
record  which  clearly  rebuts  this  presumption,  the  judgment  must 
be  reversed  for  the  misdirection.  All  appellate  courts  act  upon 
this  rule,  but  they  differ  greatly  in  respect  of  the  extent  to  which 
they  will  look  into  the  evidence  preserved  in  the  bill  of  excep- 
tions, for  the  purpose  of  seeing  whether  the  verdict  is  in  accord- 
ance with  the  merits.  Many  of  them  refuse  to  look  into  the 
evidence  to  see  whether  the  verdict  was  right ,^  any  further  than 
to  see  that  there  is  some  evidence,  even  though  it  be  no  more  than 
a  scintilla  J  to  sustain  it.*  Under  this  system,  the  whole  effort  of 
the  courts  of  error  is  to  see  that  the  iqtermediate  steps,  by  which 
the  verdict  was  reached,  were  free  from  legal  error.  They  do 
not  inquire  whether  the  jury  were  actuaUy  misled  by  the  instruc- 
tions given,  but  they  limit  their  investigations  to  the  inquiry 
whether  the  instructions  were  ^^  ealciUated'^  to  mislead  them.* 
As  already  seen,  one  court  goes  still  further,  and,  under  cer- 
tain circumstances,  where  error  appears,  reverses  convictions  in 
criminal  cases  without  any  inquiry  as  to  the  effect  which  the 
error  may  have  had  upon  the  result.*  The  sound  view  is  be- 
lievi^d  to  be  that,  where  the  jury  were  misdirected,  and  there  is 


1  Yonge  V.  Pacific  Mail  S.  S.  Co.,  1 
Cal.  353 ;  Chandler  v.  Fulton,  10  Texas, 
2;  Boyden  v.  Moore,  6  Mass.  3G5,  372; 
Dudley  o.  Sumner,  5  Mass.  438;  Lane 
V.  Crombie,  12  Piclc.  (Mass.)  177; 
James  V.  Langdon,  7  B.  Mon.  193,  19B; 
Field  V.  DeatleT,  10  B.  Mon.  4. 

s  Ante,  §  2246. 

«  Benham  v,  Cary,  11  Wend.  83; 
Hastiujjs  V.  Bangor  House  Proprietors, 
18  Me.  430;  Potts  v.  House,  G  Ga.  325, 


364 ;  Tufts  v.  Seabnry,  11  Pick.  (Mass.) 
142.  Other  illustrations  of  this  view 
will  be  found  in  the  following  cases : 
Yonge  V.  Pacific  Mail  S.  S.  Co.,  1  Cal. 
853;  Chandler  v.  Fulton,  10  Tex.  2, 
21;  Hubby  v,  Stokes,  22  Tex.  217; 
Boyden  v.  Moore,  5  Mass.  3G5,  371 ; 
Dudley  v,  Sumner,  5  Mass.  438,  487; 
Lane  v.  Crombie,  12  Pick.  (Mass.) 
177. 

*  Ante,  §  2400. 
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not  that  in  the  record  which  shows  to  a  reasonable  or  moraU  cer- 
tainty that  the  verdict  was  right,  or  that  a  new  trial  must,  if 
rightly  conducted,  lead  to  the  same  result,  or  that  the  misdirec- 
tion did  no  harm,  —  a  new  trial  will  be  granted.     So  also,  when 
the  court  cannot  see  what  effect  a  misdirection  upon  a  material 
point  may  have  had  upon  the  verdict,  they  will  grant  a  new 
trial.*    So,  where  there  was  a  misdirection  of  such  a  nature  as 
to  leave  it  doubtful  whether  the  jury  rested  their  verdict  on  an 
erroneous  ground,  or  on  a  ground  open  to  contest, —  in  other 
words,  where,  although  the  evidence  may  have  warranted  the 
verdict  found,  the  chances  were  equal  that  it  resulted  from  the 
misdirection, — a  new  trial  was  granted.'    Neither,  in  case  of  a 
material  misdirection,  will  the  judgment  be  affirmed  upon  an 
opinion  that  the  verdict  may  be  right,  if  the  evidence  is  so  far 
in  conflict  as  to  make  a  question  which  would  properly  be  left  to 
the  jury.     The  mere  fact  that  the  court  would,  if  sitting  as  a 
jury,  find  in  the  same  way  upon  the  evidence  as  set  out  in  the 
record,  is  not  sufficient  to  cure  a  misdirection.*     So,  where  the 
instruction  was  such  as  to  leave  it  uncertain  upon  what  ground 
the  jury  found  their  verdict,  it  was  held  that  a  new  trial  must  bo 
granted,  without  any  inquiry  as  to  whether  or  not  the  verdict 
was  right.*    Nor,  in  such  a  case,  can  justice  be  done  by  entering 
a  remitlttur^    Another  court  has  said  that  a  verdict  manifestly 
in  accordance  with  the  weight  of  evidence  and  with  the  justice 
of  the  case,  will  not  usually  be  disturbed  on  account  of  the  mis- 
direction of  the  judge ;  but  where  material  testimony  has  been 
excluded,  erroneous  instructions  given,  and  the  proof  mis-stated 
in  summing  up  the  evidence,  the  verdict  will  be  set  aside,  and  a 
new  trial  granted.^ 

1  Thacher  v.  Jones,  81  Me.  528,  634.  '  Wardell    v..    Hughes,    3    Wend. 

To  the  same  effect  is  Noyes  v,  Shep-  (N.  Y.)  418. 

herd,  30  Me.  17.  ^  James   v.    Langdon,   7   B.   Mon. 

»  Gaines  v,  Buford,  1  Dana  (Ky.),  (Ky.)  193,  196;  Field  v,  Deatley,  10  B. 

'  481,  502;  Gillespie  v.  Gillespie,  2  Bibb  Mon.  (Ky.)  4, 

(Ky.),  89, 93;  Beaver  v.  Taylor,  1  Wall.  *  Holmes  v,  Doane,  9  Cush.  (Mass.) 

(U.  S.)  637;  Bayless  r.  Davis,  1  Pick.  135. 

(Mass.)  206.     ,  6  Smith  v.  Dukes,  5  Minn.  373. 

"  Potts  V,  House,  6  Ga.  324,  364. 
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§  2407.  How  Instructions  Construed  in  Courts  of  Error.  — 

The  charge  is  entitled  to  a  reasonable  interpretation.^  It  is  con- 
strued as  a  whoUy  in  the  same  connected  way  in  which  it  was 
giren,  upon  the  presumption  that  the  jury  did  not  overlook  any 
portion,  but  gave  due  weight  to  it  as  a  whole;  and  this  is  so,  al- 
though it  consists  of  clauses  originating  with  different  counsel 
and  applicable  to  different  phases  of  the  evidence.'  If,  when  so 
construed,  it  presents  the  law  fairly  and  correctly  to  the  jury,  in 
a  manner  not  calculated  to  mislead  them,  it  will  afford  no  ground 
for  reversing  the  judgment,  although  some  of  its  expressions,  if 
standing  alone,  might  be  regarded  as  erroneous ;  ^  or  because 
there  may  be  an  apparent  conflict  between  isolated  sentences;  * 
or  because  its  parts  may  be  in  some  respects  slightly  repugnant 
to  each  other,*  or  because  some  one  of  them  taken  abstractly, 
may  have  been  erroneous.*    If,  therefore,  a  single  instruction  is 


1  Castle  V.  BuUard,  23  How.  (U.  S.)' 
172,  189. 

«  Carrlngton  v,  Pacific  MaU  S.  S. 
Co.,  1  Cal.  476;  Clark  v.  McElvy.  11 
Cal.  164;  Smith  v.  Carr,  16  Conn.  450; 
Andrews  v.  Graves,  1  DUlon  C.  O. 
(U.  S.)  108;  Nicoles  v.  Calvert,  96  Ind. 
316;  Louisville,  &c.  K.  Co.  v,  Shank- 
lin,  98  Ind.  673;  Story  v.  State,  99  Ind. 
413;  Walker  v.  State,  102  Ind.  602, 
^10;  United  States  r.  Tenney  (Ariz  ), 
S  Crim.  Law  Mag.  486;  Bartling  v. 
Behrends,  20  Neb.  211;  «.  c.  29  N.  W. 
Rep.  472 ;  Davis  v.  State,  19  Tex.  App. 
202;  Hart  v.  State,  21  Tex.  ARp.  163, 
171;  Lewis  «.  State,  18  Tex.  App.  401; 
McCarty  v.  Waterman,  96  Ind.  694, 
697;  Eggleston  v.  Castle,  42  Ind.  631; 
Kirland  v.  State,  43  Ind.  146 ;  s.  c.  13 
Am.  Bep  386;  McCuUey  v.  State,  62 
Ind.  428. 

«  Logan  r.  State,  17  Tex.  App.  60 ; 
Stout «.  State,  96  Ind.  408;  Cassaday 
V.  Magher,  85  Ind.  228;  Norris  v. 
Casel,  90  Ind.  143;  Cheek  v,  Aurora, 
92  Ind.  107;  Union  Mutual  Life  Ins. 
Co.  V.  Buchanan,  100  Ind.  63,  74  (quot- 


ing with  approval  Thomp.  Charg. 
Jur.,  §  131);  Goodwin  v.  State,  96 
Ind.  660;  McCarty  r.  Waterman,  96 
Ind.  694;  Lytton  v.  Baird,  95  Ind.  3(9; 
Garber  v.  State,  94  Ind.  219;  Louis- 
ville &c.  R.  Co.  V.  Harrigan,  94  Ind. 
246;  Young  v,  Clegg,  93  Ind.  371; 
Western  Union  Tel.  Co.  v.  Young,  93 
Ind.  118;  Jones  v.  State,  66  Ga.  606, 
510;  State  v,  Jones,  64  la.  360;  White 
9.  Beem,  80  Ind.  239;  Branstetter  o. 
Dorrough,  81  Ind.  627;  Eggleston  v. 
CasUe,  42  Ind.  631 ;  Mitchell  v.  Alli- 
son, 29  Ind.  43;  Shaw  v,  Saum,  9  Ind. 
617 ;  Phillips  v.  Ocmulgee  MUls,  65  Ga. 
633. 

*  People  V.  Turcott,  65  Cal.  126. 

»  Carrington  v.  Pacific  Mail  S.  S. 
Co.,  supra^  Moore  v,  Sauborin,  42^Mo. 
490;  Karl  o.  Kansas  City  &c.  R.Co., 
66  Mo.  476,  482 ;  Edwards  v,  Cary,  60 
Mo.  672;  Henschen  v.  0*Bannon,  56 
Mo.  289. 

*  Adams  v.  Nantucket,  11  Allen 
(Mass.),  203;  Jackman  v.  Bowker,  4 
Mete.  (Mass.)  235;  Mead  r.  Box- 
borough,  11  Cush.  (Mass  )  362 
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foand  which  states  the  law  incorrectly,  and  yet  it  is  qualified  by 
others  in  such  a  manner  that  the  jury  were  probably  not  misled 
by  it,  it  will  not  be  ground  for  reversing  the  judgment.^  Thus, 
where  the  court  commits  error  in  one  part  of  its  charge,  which 
error  consists  merely  in  laying  down  abstract .  propositions  of 
law,  or  in  charging  the  jury  upon  hypotheses  of  fact  not  em- 
braced in  the  evidence,  it  is  possible  for  this  to  be  corrected  and 
cured,  by  drawing  the  attention  of  the  jury  carefully  to  the  facts 
in  evidence  in  another  portion  of  the  charge.*  ''  An  instruc- 
tion," said  Elliott,  J.,  *'  is  i^ot  to  be  disposed  of  by  dissection; 
if  good  as  a  whole  it  will  stand.  Few  rules  are  better  settled 
than  that  an  instruction  is  to  be  taken  as  an  entirety."  ^  It  is^ 
therefore,  a  rule  that  the  court  is  not  required,  in  drawing  an 
instruction,  to  embrace  every  hypothesis  in  a  single  paragraph ; 
for  instance,  the  elements  of  negligence  in  the  defendant  and 
contributory  negligence  in  the  plaintiff,  may  be  submitted  to  the 
jury  in  separate  paragraphs  of  the  charge.*  While  an  instruction 
which  purports  to  state  all  the  elements  of  an  offense  necessary 
to  a  conviction  may  be  fatally  defective  if  an  essential  element 
is  oniitted,  yet  where  the  instruction  simply  enumerates  certain 
things  that  the  prosecution  must  prove,  without  stating  that 
they  are  of  themselves  sufficient,  and  the  other  requisites  are 
given  in  another  instruction,  there  is  no  error .^  This  principle 
is,  however,  subordinate  to  another  elsewhere  stated®  that  the 
giving  of  contradictory  instructions^  material  to  the  evidence,  is 
reversible  error;  since  it  cannot,  in  general,  be  known  whether 
the  jury  followed  the  good  or  bad  one.  An  erroneous  instruc- 
tion  is,  therefore,  not,  in  general,  cured  by  a  correct  one/ 
though  an  incomplete  instruction  is  complemented  and  cured  by 
another  instruction  embodying  what  was  omitted  in  the  for- 
mer.    On  this  subject  it  has   been  well    said  by  Haight,  J,: 

1  Springdale    Cemetery    Asso.    v.  '  Nave  p.  Fiack,  90  Ind.  206,  211. 

Smith,  24  111.  480;  Toledo  &c.  R.  Co.  <  Louisville  &c.  R.  Co.  v,  Kelly,  92 

V.  Ingraham,  77   lU.  300;  Fort  Worth  Ind.  871,  376. 

&c.  R.  Co.  o.  Hogsett,  67  Tex.  686;  «.  c.  ^  Bird  v.  State,  107  Ind.  164;  «.  e. 

4  S.  W.  Rep.  366.  8  N.  East.  Rep.  14. 

*  Steagald  o.   State,   22  Tex.  App.  <  AtUey  §  2326. 

464;  9,  c.  3  S.  W.  Rep.  771.  *  People  o.  Casey,  66  Cal.  260. 
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*' When,  upon  a  criminal  trial,  the  judge  in  charging  the  jury 
lays  down  erroneous  propositions,  but  upon  his  attention  being 
called  thereto  by  objections,  corrects  the  misdirections,  and  lays 
down  the  correct  rule,  no  error  is  presented  for  review.  But  to 
obviate  an  erroneous  instruction  upon  a  material  point,  the  with- 
drawal must  be  absolute,  and  in  such  explicit  terms  as  to  preclude 
the  inference  that  the  jury  might  have  been  influenced  thereby."  ^ 

§  2408.  [Gontinned.]  Construed  According:  to  the  Evi- 
dence.—  Moreover,  the  words  used  in  them  are  to  be  taken 
secundum  subjectum  materiam.  They  are  to  be  construed  with 
reference  to  the  evidence  on  which  they  are  based. ^  Accord- 
ingly, it  was  not  error  for  the  court  to  tell  the  jury  that,  in 
every  charge  of  murder  there  was  included  a  charge  of  assault 
and  battery,  in  a  case  where  the  indictment  was  for  murder  by 
cutting  with  a  knife,  and  not  by  poison.^  Nor  will  it  be  error 
for  the  judge  to  state  the  law  to  the  jury  in  general  terms,  with- 
out stating  the  exceptions  to  the  rules  he  thus  lays  down,  where 
there  is  no  evidence  bringing  the  case  within  the  exceptions.* 
And  if  the  charge,  when  taken  in  reference  to  the  evidence,  is 
correct,  the  judgment  will  stand,  though  as  a  universal  proposi- 
tion it  may  be  erroneous.*  If  the  charge,  when  construed  with 
reference  to  the  evidence,  is  too  favorable  to  the  plaintiff  in 
error,  he  will  not  b^  heard  to  complain.*  Finally,  there  is  au- 
thority for  the  view  that  in  criminal  cases  the  instructions  will 
be  more  closely  scrutinized  by  the  reviewing  court,  where  the 
evidence  throws  the  propriety  of  the  conviction  into  doubt.^ 


J  People  0.  Kelley,  35  Hun  (N.  Y.), 
296,  302..  The  court  cite:  Greenfleld 
r.  People,  85  N.  Y.  75,90;  Eggler  w. 
People,  66  N.  Y.  642;  Chapman  v.  Erie 
R.  Co.,  55  N.  Y.  579;  and  distinguish: 
Sindram  v.  People,  88  N.  Y.  196,  202, 
and  Buel  v.  People,  78  N.  Y.  492. 

«  Adams  v.  The  State,  22  Ga.  417, 
425;  Mitchell  V.  Zimmerman,  4  Texas, 
75;  Berry  v,  Hardman,  12  Ala.  604; 
McBride  v.  Tliompson,  8  Ala.  650; 
Hool^sett  V.  Amoskeag  Man.  Co.,  44 


N.  H.  105;  Sword  v.  Keith,  31  Mich. 
248;  Blake  v.  Irish,  21  Me.  450;  Lyman 
V  Redman,  23  Me.  286;  CascoBankv. 
Keene,  63  Me.  103;  Smith  v.  Carr,  16 
Conn.  450.  See  also  Price  o.  Johnson 
Co.,  15  Mo.  433. 

*  Adams  v.  State,  22  Oa.  417. 

*  State  r.  Downer,  21  Wis.  274. 

^  McBride  o.  Thompson,  8  Ala.  650. 

*  Salmons   v.  Roundtrce,    24  Ala. 
458;   ante,  §  2403. 

^  State  r.  Irwin,  80  Mo.  249. 
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CHAPTER    LXIX. 

CAUTIONARY  INSTRUCTIONS  AS  TO  WEIGHING  EVIDENCB. 

Article  I.  —  Cautions  as  to  the  Probative  Value  of  Various  Kinds 

OF  Evidence. 
Article  II.  —  As  to  the  Presumption  of  Innocence  and  the  Doo- 

trine  of  Reasonable  Doubt. 
Article  III.  —  As  to  Circcjistantial  Evidence. 
Article  IV.  —  As  to  Certain  other  Preoumftions. 


Article  I.  — Cautions  as  to  the  Probative  Value  of  Evidence  in 

Various  Forms. 

Section 

2413.  Preliminary. 

2414.  Court  may  Propose  General  Roles  to  the  Jury  to  aid  them  In  Weighing 

the  Eyidence. 

2415.  May  Rule  out  Improper  Evidentiary  Matters. 

2416.  And  give  Instructions  Limiting  the  Effect  of  Evidence. 

2417.  May  Explain  the  Relative  Value  of  Affirmative  and  Negative  Test!- 

mouy. 
3418.  May  give  General  Advice  Touching  the  Credibility  of  Witnesses. 

2419.  An  Instruction  as  to  ]^artial  Variances  between  the  Testimony  of  Wit- 

nesses. 

2420.  But  must  not  Trench  upon  the  Province  of  the  Jury. 

2421.  Nor  direct  Attention  to  the  Credibility  of  Particular  Witnesses. 

2422.  May  give  what  Cautions  as  to  the  Number  of  Witnesses. 

2423.  May  Instruct  as  to  the  Maxim  "  Falsus  in  Uno,  Falsus  in  Omnibus." 

2424.  Whether  Error  to  Advise  the  Jury  that  such  Testimony  is  to  be  Disbe- 

lieved unless  Corroborated. 

2425.  Precedents  of  Instructions  under  this  Head. 

2426.  Credit  to  be  Given  to  Testimony  of  Impeached  Witnesses. 

2427.  Necessity  of  the  Corroboration  of  the  Testimony  of  Accomplices. 

2428.  Precedents  of  Instructions  under  this  Head. 

2429.  As  to  the  Weight  to  be  Attached  to  Expert  Testimony. 

2430.  Cautions  as  to  the  Acceptance  of  the  Facts  Stated  in  the  Hypothetical 

Questions. 

2431.  As  to  Verbal  Admissions  and  Confessions. 
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2432.  Precedents  of  Instructions  under  this  Head. 
2438.  Defense  of  Alibi  not  to  be  Disparaged. 

2434.  Caution  as  to  tliis  Defense  in  Webster^s  Case. 

2435.  Application  of  Kule  of'*'  Reasonable  Doubl "  to  tills  Defense. 

2436.  View  that  a  Reasonable  Doubt  of  the  Presence  of  the  Accused  at  the 

Place  of  the  Crime  Acquits. 

2437.  View  that  an  Alibi  is  an  Extrinsic  Defense  as  to  which  the  Burden  is  on 

the  Accused  to  Establish  it  by  a  Preponderance  of  Evidence. 

2438.  Jury  how  Instructed  where  this  View  Prevails. 

2439.  Other  Instructions  as  to  this  Defense. 

2440.  Model  of  a  Complete  Hypothetical  Instruction  as  to  this  Defense. 

2441.  When  Court  not  Required  to  Charge  as  to  this  Defense. 

2442.  Effect  of  an  Unsuccessful  Attempt  to  prove  an  Alibi. 

2443.  As  to  the  Strength  of  Evidence  to  Establish  Identity. 

2444.  As  to  Evidence  of  Good  Character. 

2445.  As  to  the  Value  of  the  Testimony  of  the  Accused. 

2446.  No  Rule  of  Law  Enjoining  Distrust  of  such  Testimony. 

2447.  Instructions  under  this  Head. 

2448.  As  to  the  Credence  to  be  given  to  the  Unsworn  Statement  of  the  Ac- 

cused. 

2449.  Jury  Instructed  to  Give  it  what  Weight  they  think  it  Entitled  to. 

2450.  What  further  Cautions  Given  Concerning  it. 

2451.  Failure  of  the  Accused  to  Testify. 

2452.  Absence  of  Countervailing  Evidence. 

2453.  Precedents  of  Instructions  on  this  Subject. 

2454.  Instructions  as  to  Inference  from  Failure  of  Prisoner  to  Offer  Expla- 

nation. 

2455.  As  to  the  Declarations  of  Co-Conspirators. 

2456.  As  to  the  Necessity  of  Enforcing  the  Criminal  Laws. 

§  2413.  Preliminary. — The  purpose  of  this  article  is  to  show, 
by  a  collection  of  modern  precedents,  what  cautionary  or  ad- 
visory instructions  a  judge  may  properly  give  to  a  jury  chiefly  in 
criminal  cases,  touching  the  credibility  of  witnesses  and  the  weight 
or  probative  value  of  evidence,  in  various  instances.  The  writer 
makes  no  attempt  at  a  full  discussion  of  each  separate  topic  as  a 
branch  of  the  law  of  evidence ;  that  would  swell  each  section  into 
an  article  of  itself,  so  numerous  are  the  adjudications.  The  ex- 
perienced judge  and  practitioner  must  have  discovered,  in  many 
cases,  that  the  argumentative  deductions  of  text-writers  on  the 
law  of  evidence,  however  appropriate  in  themselves,  cannot  be 
repeated  to  juries  in  the  form  of  instructions,  without  leading 
them  to  a  misunderstanding  of  their  duties,  or  trenching  upon 
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their  exclusive  province.  The  object  of  this  article  is  to  con- 
sider, not  what  ought  to  be  said  in  such  a  treatise  with  reference 
to  the  various  topics  discussed,  but  what,  if  anything,  a  judge 
may  properly  say,  with  reference  to  them,  in  charging  a  jury; 
and,  although  the  adjudications  which  the  writer  has  examined 
and  presented  are  very  numerous,  yet  such  is  the  multitude 
and  variety  of  precedents  on  the  subject  discussed,  that  the 
writer  confesses  to  a  feeling  that  his  treatment  of  them  is 
somewhat  fragmentary.  But  all  effort  must  stop  somewhere, 
and,  such  as  it  is,  this  is  given  to  the  profession  with  the  hope 
that  it  may  be  useful  to  them. 

§  2414.  Court  may  Propose  General  Rules  to  the  Jury  to 
Aid  them  iu  Weighing  the  Evidence. — Within  certain  limits, 
the  judge  may  propose  to  the  jury  certain  rules  to  aid  them  in 
weighing  the  evidence,  and. even  in  determining  the  credibility  of 
witnesses.^  He  may  properly  advise  them,  in  a  civil  case,  as  to 
which  party  has  the  burden  of  proof,  and  such  a  charge  is  not, 
within  the  meaning  of  a  statute,^  a  charge  '*  on  the  effect  of  the 
evidence."*  And  he  may  give  them  cautionary  instructions  as 
to  the  burden  of  proof  in  various  issues  in  criminal  cases.  It 
has  been  reasoned,  but  on  grounds  which  will  not  be  everywhere 
admitted,  that,  where  the  testimony  of  witnesses  is  irreconcila- 
ble, it  is  proper  that  the  court  should  explain  to  the  jury  the 
rules  by  which  the  testimony  of  witnesses  is  to  be  weighed.* 

§   2415.  May   Rule  out  Improper  Evidentiary  Matters.  — 

Where  incompetent  evidence,  or  statements  in  the  nature  of  evi- 
dence, have  been  rehearsed  in  the  presence  of  the  jury,  it  is 
proper  and  necessary  for  the  judge  to  admonish  the  jury  to  dis- 
resrard  such  evidence  or  such  statements.  The  failure  to  do  so 
on  request  will  undoubtedly  be  error,  both  in  civil  and  criminal 
cases.     The  prevailing  opinion  is  that  the  error  of  admitting  in- 

1  CNeU  V.  State,  48  Ga.  66;  Mc-  «  Rev.  Code  Ala.  (1886),  §2764. 

Lean  v.  Clark,  47  Ga.  24;  Poertner  v,  «  Hill  v.  Nichols,  60  Ala.  836. 

Pcertner,   66  Wis.  644 ;  «.  c.  29  N.  W.  *  Farley   r.   Ranck,   3  Watts  &  S. 

Rep.  386.  (Pa.;  654. 

Ill 
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competent  evidence  may  be  cured  by  such  an  instruction,*  even 
in  a  criminal  case;  ^  but  this  might  not  be  so  where  incompetent 
evidence  of  a  highly  prejudicial  character  has  been  rehearsed  in 
the  presence  of  the  jury.  Judges  have,  with  great  propriety, 
given  cautionary  instructions  admonishing  juries  to  exclude  from 
their  minds  certain  circumstances  which  might  appeal  to  their 
sympathies,  as  that  the  case  must  be  decided  by  reference  to  the 
evidence  bearing  upon  the  issues,  and  that  it  is  of  no  consequence 
whether  the  defendant  is  married  or  single.'  It  is  the  plain  duty 
of  the  judge,  in  careful  and  explicit  language,  to  instruct  the 
jury  to  disregard  any  facts  which  counsel  may  have  stated  in 
opening  their  respective  cases,  to  prove  which  they  have  after- 
wards introduced  no  evidence.*  The  judge  may  properly  caution 
the  jury  to  discriminate  between  the  evidence  and  any  other 
statements  which  are  not  evidence.*  But  he  commits  no  error 
in  refusing  to  rule  out  testimony  by  instructions,  which,  although 
inadmissible  at  the  stage  of  the  trial  when  it  was  given,  became 
admissible  by  reason  of  some  subsequent  fact  arising  in  the  trial.® 
A  defendant  cannot,  however  (at  least  in  a  civil  case),  object  to 
the  evidence  of  his  opponent,  for  the  first  time,  by  a  request  for 
an  instruction  ruling  it  out;  he  must  oppose  the  proper  objection 
when  it  is  offered,  or  he  will  not  be  entitled  to  renew  it  in  this 
way.' 

§  2416.  And  Give  Instructions  liimitin^  the  Effect  of  Evi- 
dence. —  Of  a  similar  nature  are  instructions  limiting:  the  effect 
of  certain  kinds  of  evidence.  It  is  sometimes  proper,  and  even 
necessary,  for  the  court  txj  instruct  the  jury  as  to  the  purpose 
for  which  particular  evidence  has  been  introduced,  admonishing 
them  to  confine  the  application  of  the  evidence  to  such  purpose. 
For  instance,  it  is  a  rule  in  certain  criminal  prosecutions,  ad- 

1  Davis    V.    Peveler,    66    Mo.   189;  *  City  Bank  r.  Kent,  57  Ga.  285. 

ante,  §  723.  *  Saunders*  Appeal,  64  Conn.   108 ; 

»  Hopt  V,  Utah,  120  U.  S.  480;  «.  c.  «.  c.  6  Atl.  Rep.  198. 
7  U.  S.  Sup.  Ct.  Rep.  614.  '  Harrison   v.    Young,  9  Ga.  369, 

3  People  V.  Young,  66  Cal.  226.  866. 

*  Buncombe  v,  Danlell,  8  Car.  &  P. 
222,  227. 
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« 

mitted  guardedly  and  in  exceptional  cases,  that  the  commission 
of  other  similar  crimes  or  offenses  by  the  accused  may  be  shown, 
for  the  purpose  of  showing  that  he  committed  the  particular 
crime  charged  with  a  criminal  intent.  In  such  a  case,  it  has 
been  well  ruled  that  is  the  duty  of  the  judge,  in  charging  the 
jury,  to  advise  them  of  the  purpose  for  which  such  evidence  of 
other  acts  has  been  introduced,  and  to  admonish  tiiem  to  consider 
it  only  in  so  far  as  it  speaks  upon  the  question  of  intent.^  But 
it  has  been  held  that,  while  it  is  proper  for  the  court  to  instruct 
the  jury  as  to  the  purpose  for  which  such  evidence  is  admitted, 
yet  the  failure  of  the  court  to  do  so  is  not  error,  unless  the  in- 
struction is  asked  for.^  So,  in  a  prosecution  for  rape,  it  is  al- 
ways admissible  to  show  that  the  injured  female  was  of  an  un- 
chaste character,  but  it  is  proper  for  the  judge  to  admonish  the 
jury  that  such  evidence  is  competent  only  for  the  purpose  of 
raising  the  presumption  that  she  yielded  her  consent  voluntarily, 
and  not  in  consequence  of  force. ^ 

§  2417.  And  Explain  the  Relative  Value  of  Affirmative  and 
Negrative  Testimony. — There  is  a  principle  of  law,  if  such  it 
can  be  called,  variously  formulated  by  writers  on  evidence,*  the 
meaning  of  which  was  well  stated  in  a  recent  case  by  Bermudez, 
J. :  **  When  one  witness  swears  positively  that  he  saw  or  heard 
a  fact,  and  another,  who  was  present,  merely  swears  that  he  did 
not  see  or  hear  it,  and  the  witnesses  were  equally  faith-worthy, 
general  principles  would,  in  ordinary  cases,  create  a  preponder- 
ance in  favor  of  the  affirmative,  where  the  position  can  be  rec- 
onciled with  the  negative  without  violence  and  constraint."* 
The  propriety  of  giving  the  jury  a  caution  upon  this  subject  in 
any  case  is  extremely  doubtful,  since   it  tends  to  disturb   the 

1  Kelley  v.  State,  18  Tex.  App.  262,  State,  14  Tex.  App.  85;  House  v.  State, 

269;  Alexander  v.  State,  21   Tex.  App.  16  Tex.  App.  31. 
407,   410;  Holmes    v.   State,  20  Tex.  »  People  t7.  Gray,  66  Cal.  271. 

App.  509.    As   to    the   ground  upon  ^  Jenkins  v.  State,  1  Tex.  App.  846. 

which  such  evidence  is  sometimes  ad-  ^  3  Greenl.  Ev.,  §  375. 

mitted,  see  Gilbraith  v.  State,  41  Tex.  '  State  v.  ChevaUier,  36  La.  Ann. 

567;  Ivey  v.   State,  43  Tex.  426;  Long  81,  84. 
r.  State,  11  Tex.  App.  381;   Jones  v. 
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operations  of  their  minds  in  judging  of  the  evidence,  and  to 
create  impressions  that  their  verdict  is  not  to  be  returned  accord- 
ing to  their  natural  impressions  of  the  truth,  derived  from  the 
evidence  which  they  have  heard,  but  from  the  application  of  arti- 
ficial rules.  It  has  been  held,  in  a  civil  case,  that  it  is  not  error 
to  refuse  such  a  caution,  since  the  whole  matter  of  the  credi- 
bility of  witnesses  is  for  the  jury.*  In  a  criminal  case,  where 
the  subject  was  exceedingly  well  reasoned  and  illustrated,  it  was 
held  proper  to  refuse  such  an  instruction  upon  the  same  ground.* 
On  the  other  hand,  a  civil  case  in  Illinois  is  found  where  an  in- 
struction on  this  subject  was  approved,  which,  when  analyzed, 
really  meant  nothing,  because  it  did  not  tell  the  jury  that  affirm- 
ative testimony  was  more  credible  than  negative  testimony, 
but  concluded,  after  speaking  of  these  two  elements  of  testi- 
mony, by  telling  them  that  it  was  their  province  **  to  weigh  the 
testimony  and  give  a  verdict  according  to  the  weight  of  testi- 
mony as  it  may  preponderate  on  either  side."  ^  But  we  find 
that  another  court  has  gone  so  far,  in  a  civil  case,  as  to  approve 
the  following  instruction:  "  The  rule  of  law  is  that  the  positive 
testimony  of  one  credible  witness  to  a  fact  is  entitled  to  more 
weight  than  the  testimony  of  several  witnesses,  equally  credible, 
who  testify  negatively,  or  to  collateral  circumstances  merely 
persuasive  in  their  character,  from  which  a  negative  may  be  in- 
ferred."* And  the  same  court  has  ruled  that  an  instruction 
which  tells  the  jury  that,  where  one  man  affirms  a  fact  and  an- 
other positively  denies  it,  the  denial  is  not  negative  testimony 
within  the  meaning  of  the  rule  on  this  subject,  states  an  errone- 
ous proposition  of  law.* 

§  2418.  And  ^ve  General  Advice  Touching  the  Credibility 
of  Witnesses.  — The  judge  may  properly  give  to  the  jury  certain 
general  advice  touching  the  credibility  of  witnesses,  so  that  he 

1  Kelley  v,  Schupp,  60  Wis.  76,  86.  cago  &c.  Co.,  32  Wis.    177;  Bolian  v, 

«  State  V.  Chevallier,  36  La.  Ann.  81.  Milwaukee  &c.  R.  Co.,  61  Wis.  391. 

3  Frizellr.  Cole,  42  111.  368.  ^  Kelley  r.  Schupp,  60  Wis.  76,  86; 

*  Hintonv,  Cream  City  R.  Co.,  65  Ralph  u.  Chicago  &c.  R.  Co.,  32  Wis. 

Wis.  323,  337.    Compare  Ralph  v.  Chi-  177. 
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is  careful  not  to  trench  upon  their  peculiar  province  of  deter- 
mining the  extent  to  which  the  witnesses  are  to  be  believed.  It 
is  needless  to  suggest  as  a  premise  that,  in  civil  and  in  criminal 
actions  alike,  thecredibility  of  witnesses  is  exclusively  a  question 
for  the  juryi  But  the  judge  may  properly  tell  them,  in  a  criminal 
case,  that  it  will  be  their  duty  to  reconcile  any  conflict  which  they 
may  find  in  the  testimony,  so  as  to  give  credit  to  the  whole  of  it, 
if  they  can ;  but  if  they  cannot,  that  they  may  credit  the  whole 
or  any  part  of  the  testimony  of  any  witness,  who  has  testified  in 
the  case,  accordingly  as  the  testimony  of  such  witness,  or  his 
manner  of  giving  it,  shall  impress  their  minds  as  being  worthy 
or  unworthy  of  belief.  He  may  likewise  tell  them,  that  they 
may  consider  the  age,  intelligence,  interest  in  the  case,  or  appar- 
ent prejudice,  if  any,  and  all  other  circumstances  in  evidence  be- 
fore them,  in  determining  the  credibility  of  the  witnesses.^  In 
capital  cases  in  Missouri,  it  has  been  held  proper  to  instruct  the 
jury:  *'  In  passing  upon  the  credibility  of  any  witness  and  the 
weight  to  be  attached  to  his  or  her  testimony,  you  should,  in  con- 
nection with  all  the  other  facts  and  circumstance^  proven,  take 
into  account  the  conduct  and  appearance  of  such  witness  upon  the 
stand,  and  the  interest  of  such  witness  in  the  result  of  the  trial,  the 
motives  actuating  the  witness  in  testifying,  the  probability  of  the 
statements  of  such  witness,  and  his  or  her  inclination  to  speak 
truthfully  or  otherwise  as  to  matters  within  his  or  her  knowl- 
edge." « 

§  2419.    An  Instruction  as   to  Partial  Variances  Between  the 
Testimont  op   Witnesses.^ — ** Partial  variances,   in  the  testimony  of 
different  witnesses,  on  minute  and  collateral   points,  are  of  little  im 
portance,  unless  they  be  of  too  prominent  and  striking  a  nature  to  be 
ascribed  to  mere  inadvertence,  inattention  or  defect  of  memory.     It  so 

1  Brown  t7.  State,   2  Tex.  App.  115,  *  State  t7.  Vansant,  80   Mo.  67,  71. 

125.    See  the   following  civil  cases,  For  a  model  of  similar  instructions  In 

where    models  of  such   instructions,  a  criminal  case,   see  Bressler  v.  Peo- 

approved  by  the  court,  are  set  out:  pie,  117  111.  422,  441,  443;  s.  c,  SCrim. 

Lake  Erie  &c.  R.  Co.  v.  Parker,  94  Ind.  L.  Mag.  466;  State  t7.  Bohan,   19  Kan. 

91,  95;  Little  v.  McGuire,  43  Iowa,  34;  Solander  v.  People,  2  Colo.  54. 
460;  Wolf  t7.  Willitts,  35  III.  95. 
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rarely  happens  that  witnesses  of  the  same  transaction  perfectly  and  en- 
tirely agree  on  all  points  connected  with  it,  that  an  entire  and  complete 
coincidence  in  every  particular,  so  far  from  strengthening  their  credit^ 
not  unf requently  engenders  a  suspicion  of  practice  and  concert ;  and 
that  in  determining  upon  the  credence  to  be  given  to  testimony,  by  the 
jury,  the  real  question  must  always  be  whether  the  points  of  variance 
and  of  discrepancy  be  of  so  strong  and  decisive  a  nature  as  to  render 
it  impossible,  or  at  least  difficult,  to  attribute  them  to  ordinary  sources 
of  such  variance,  viz. :  inattention  or  want  of  memory."  ^ 

§  2420.  But  Mast  not  Trench  Upon  the  Province  of  the 
Jury.  —  But,  in  doing  this,  the  judge  must  be  careful  not  to 
trench  upon  the  exclusive  province  of  the  jury  in  determining 
the  credibility  of  particular  witnesses,  or  the  degree  of  credit  to 
be  given  to  particular  elements  of  the  evidence.  He  may  in- 
struct them  as  to  the  rulCy  but  not  as  to  the  weight  of  the  evi- 
dence; that  is  to  say,  he  should  not  instruct  them  as  to  the 
relative  weight  of  the  testimony,  or  the  credibility  of  the  wit- 
nesses.^ He  should  not  undertake  to  control  the  freedom  of 
their  judgment  in  dealing  with  the  probabilities  of  the  testimony^ 
by  laying  down  artificial  presumptions  to  control  them  in  arriving 
at  their  verdict.  Thus,  he  should  not  tell  them  that  in  passing 
on  the  credibility  of  a  witness,  they  should  consider  that  it  is  a 
rule  of  law  —  a  presumption  —  that  men  testify  truly  and  not 
falsely.**  It  is  usual,  and  entirely  proper,  both  in  civil  and  crim- 
inal cases,  for  the  judge  to  admonish  the  jury  that  they  are  the 
sole  judges  of  the  weight  of  evidence,  and  of  the  credibility  of 
the  witnesses.*  Indeed,  such  an  admonition  is  extremely  im- 
portant to  be  given  in  those  jurisdictions  where  the  judge,  fol- 
lowing the  English  practice,  sums  up  the  evidence,  and  gives  the 
jury  his  opinion  as  to  its  relative  weight  and  value.  Where  the 
judge  advances  such  an  opinion  upon  a  matter  which  lies  within 
their  exclusive  province,  he  is  bound  to  tell  them  that  they  are 
at  liberty  to  disregard   his  conclusions  upon  questions  of  fact. 

^  Approved  in  State   v.   Shelledy,  8  pare   State  v.   Smallwood,   75  N.   C. 

Iowa»  477,  488.  104. 

2  Lampe  v.  Kennedy,  60  Wis.  110.  *  Lampe  v,  Kennedy,  60  Wis.    llOj 

3  State  V.  Jones,  77  N.  C.  520.  Com-  113. 
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For  instance y  on  the  trial  of  an  indictment  for  murder,  it  will  be 
error  to  charge  that  dying  declarations  *'  are  worthy  of  the  same 
credit  as  other  evidence,"  there  being  no  rule  of  law  which  de- 
termines the  weight  of  such  declarations  in  comparison  with  other 
evidencie.*  He  may,  it  has  been  reasoned,  properly  instruct  them 
that  the  law  presumes,  and  that  they  should  presume,  that  a  wit- 
ness speaks  in  truth,  unless  there  is  some  reason  for  thinking 
otherwise."  But  it  has  been  well  said:  '*  This  is  not  a  pre- 
sumption of  law  in  a  technical  sense,  but  of  fact,  to  be  drawn 
from  our  experience  of  human  veracity.  Its  force  depends  upon 
a  number  of  circumstances,  which  the  jury  must  consider  before 
acting  upon  it.  It  has  no  artificial  force."  ^  He  ought  not  to 
tell  them  that  a  particular  fact  in  evidence  is  a  "  significant  cir- 
cumstance," bearing  upon  the  credibility  of  a  witness  who  has 
testified  in  the  case.*  One  court  has  gone  so  far  as  to  hold  that 
he  may  not  tell  them  that  they  "  are  not  required  to  believe  a 
witness,  although  he  makes  a  plain  statement  of  what  is  not  im- 
possible, and  is  neither  impeached  nor  contradicted,  but  may 
discredit  him  on  account  of  attendant  circumstances,"  where, 
in  the  state  of  the  evidence,  the  jury  would  refer  this  caution  to 
the  testimony  of  a  particular  witness,  and  would  understand  the 
judge  as  meaning  that  there  were  circumstances  which  discred- 
ited his  testimony.*  .Indeed,  the  danger  of  trespassing  upon  the 
exclusive  province  of  the  jury,  in  giving  such  instructions,  is  so 
great,  and  the  catalogue  of  what  the  judge  ought  not  to  do  under 
this  head  so  extensive,  that  we  may  conclude  by  quoting  an  ob- 
servation of  the  Supreme  Court  of  Alabama:  *'  There  are  so 
many  considerations  affecting  the  credibility  of  a  witness  that  it 
is  far  better  and  more  promotive  of  the  ends  of  justice,  to  leave 
the  jury  free  in  each  case  to  determine,  in  view  of  all  the  cir- 
cumstances, the  witnesses  whom  they  will  credit,  or  the  parts  of 
the  evidence  of  any  witness  which  they  will,  credit,  and  which 

1  Walker  r.  State,  42'Tex.  360,  861.  *  Dwyer  t7.  Bassett,    63  Tex.  274, 

'  State  V,  Jones,  supra,    citing    1  277.    The  language  above  quoted  was 

Stark.  Ev.   (lOtli  ed.)   821;  2  Whart.  almost  the  exact  words  of  the  syllabus 

£v.,  §  1237.  in  the  case  of  Cheatham  v.  Riddle,  12 

»  Ottr.  Oyer,  106  Pa.  St.  6,  17.  Tex.  112. 
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they  will  discredit,  than  to  fetter  their  judgment  by  mflexible 
rules,  which  may  compel  them  to  conclusions  they  would  not 
otherwise  reach."  ^ 


§  2421.  Nor  r>irect  Attention  to  the  Credibility  of  Particular 
Witnesses.  —  It  is  a  rule,  applicable  alike  in  civil  and  criminal 
cases,  that  it  is  error  for  the  judge,  directly  or  inferentially,  to 
express  an  opinion  to  the  jury,  or  in  their  hearing,  as  to  the 
credibility  of  a  particular  witness,  or  as  to  the  weight  which  they 
should  attach  to  his  testimony.^  He  must  not  single  out  a  par- 
ticular witness  and,  mentioning  him  by  name,  instruct  the  jury 
to  take  into  consideration  his  interest  in  the  suit  as  afft^.ctins:  his 
credibility.^  Thus,  in  a  case  of  homicide,  the  judgmcDt  was  re- 
versed, because  the  judge  instructed  the  jury  to  find  the  prisoner 
guilty,  if  they  believed  from  the  evidence  that  the  deceased  was 
guilty  under  the  circumstances  detailed  by  a  designated  witness.* 
So,  where,  in  a  criminal  case,  the  credit  of  witnesses,  who  were 
policemen,  was  assailed  on  account  of  their  occupation,  and  the 
judge  told  the  jury  that  in  very  many  of  the  cases  which  had 
been  tried  at  that  term  of  court  policemen  had  been  the  principal 
witnesses,  and  he  thought  the  jury  would  agree  with  him  in  the 
opinion  that  in  all  those  cases  they  had  manifested  great  infelli- 
gence,  and  testified  with  apparent  candor  and  impartiality,  it  was 
held  error,  and  the  verdict  of  guilty  was,  for  that  reason,  set 
aside.*  A  fortioHy  it  is  not  error  for  the  judge,  in  a  criminal 
case,  to  refuse  to  instruct  the  jury  that  they  are  not  bound  to 
believe  particular  witnesses.®  So,  it  is  error  for  the  court,  in  in- 
structing the  jury  upon  a  particular  question,  to  confine  their  at- 
tention to  the  testimony  of  particular  witnesses,  thus:   **  If  you 

.  1  Grimes  v.  State,  63  Ala.  166, 169;  *  Rice  r.  State,  3  Tex.  App.  451,  Aofi. 

re-affirmed  in  Cliilds  v.  State,  76  Ala.  ^  Commonwealth  v.  Barry,  9  Allen 

93,  95.  (Mass.),  276.  For  illustrations  of  the 

2  Cnitchfield  v.    Richmond    &c.  B.  same  principle  in  civil  cases,  see  Mc- 

Co.,  76  N.  C.  320.  Minnr.  Whelan,  27  Cal.  300,  319;  G  1- 

?  Phoenix  Ins.  Co.  r.  La  Pointe,  118  liami?.  Ball,  49  Mo.  249. 

111.  384,  389.    Compare  Ammerman  v.  ^  Muilins  v.  People,  110  111.  42,  ^i^ 

Teeter,  49  111.  402.  47. 
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are  satisfied,  by  the  testimony  of  Phillips  and  Ott,"  etc.,  where 
other  witnesses  have  given  testimony  on  the  same  subject.^ 

§  2422.  May  Give  what  Cautions  as  to  the  Number  ofWit- 
nesses. — The  judge  may  properly  caution  the  jury  thus:  «*In 
summing  up  the  testimony  upon  any  given  question,  you  should 
not  alone  count  witnesses.  It  is  not  always  the  most  satisfac- 
tory, neither  is  it  the  most  certain  criterion  of  the  truth.''  ^ 
On  the  other  band,  it  is  error  to  instruct  them,  under  any  cir- 
cumstances, to  decide  according  to  the  number  of  opposing  wit- 
nesses of  equal  credibility  ;  for  instance,  to  tell  them,  in  effect, 
that  where  all  the  witnesses  are  of  equal  credibility,  and  the  tes- 
timony of  those  on  one  side  conflicts  on  a  particular  question 
with  that  of  those  on  the  other  side,  the  side  having  the  greater 
number  of  such  witnesses  has  the  greater  weight  of  evidence 
upon  the  question.^  And  although,  in  a  criminal  trial,  the  tes- 
timony of  one  witness  to  a  material  point  may  be  flatly  contra- 
dicted by  two,  so  that  either  the  one  or  the  other  must  have 
committed  perjury,  it  will  be  error  for  the  judge  to  instruct  the 
jury  that  if  they  find  that  the  three  witnesses  were  of  equal 
credibility  and  weight,  they  might  disregard  the  testimony  of  the 
one  and  accept  that  of  the  two.*  So,  it  is  error  to  charge  that 
where  there  is  a  conflict  between  two  witnesses  of  equal  credi- 
bility the  fact  is  not  proved;  for,  while  it  may  be  conceded  that, 
it  rests  upon  the  party  who  sustains  the  burden  of  proof  to  move 
the  decision  of  the  triers  of  the  facts,  in  civil  cases,  by  what  is 
termed  a  preponderance  of  evidence,  and  in  criminal  cases,  on 
the  main  issue,  by  evidence  beyond  a  reasonable  doubt — yet, 
the  jury  being  the  exclusive  judges  of  the  credibility  of  the  wit- 
nesses, such  an  instruction  i«  an  invasion  of  their  province.  Nor 
would  it  be  sound  as  a  rule  for  weighing  the  probabilities  of 
evidence,  if  the  judge  himself  were  sitting  as  the  trier  of  the 
facts;  since,  in  such  a  case,  a  very  slight  circumstance  might  be 
sufficient  to  corroborate  the  one  witness  or  the  other,  so  as  tn 

i  Otti7.  Oyer,  106  Pa.  St.  6,  18.  bach  v.  Goodyear  Rubber  Co.,  64  Wis. 

*  State  V,  Bohan,  19  Kan.  28,  34.  208. 

»  Ely  ».  Tesch,   17  Wis.  202;  Bier-  *  Childs  v.  State,  76  Ala.  98. 
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produce  a  rational  conviction  of  the  truth  or  falsity  of  the  factum 
probandumj  when,  standing  alone  and  disconnected,  it  might 
weigh  very  little,  and  be  totally  inadequate  for  the  purpose.^ 

§  2423.  May  Instruct  as  to  the  Maxim  '^Falsus  in  Utio,  Fal- 
sus  in  Omnibus.''  —  The  judge  is  at  liberty,  in  the  exercise  of  a 
sound  discretion,  both  in  civil  and  in  criminal' cases,  to  give  to 
the  jury  a  caution  touching  the  credence  to  be  given  to  the  tes- 
timony of  witnesses  who  have  sworn  falsely,  in  conformity  with 
the  maxim,  **  Falsua  in  uno^fahus  in.  omnibus.**  This  maxim 
cannot  be  said  to  embody  either  a  presumption  or  a  rule  of  law. 
As  applied  to  the  testimony  of  witnesses  in  jury  trials,  its  mean- 
ing is  that  if  any  witness  has  willfully  or  intentionally  sworn 
falsely  to  a  material  fact  in  controversy  on  the  trial,  the  jury  are 
at  liberty,  if  they  shall  think  proper,  to  reject  the  whole  of  his 
testimony  .2  It  has  been  held  that  when  there  is  but  one  witness 
in  favor  of  one  side  of  the  case,  and  his  testimony  is  contra- 
dicted by  other  witnesses,  such  an  instruction  is  not  an  abstract 
one;  but  the  giving  of  it  is  proper,-''  and  the  refusal  of  it  is  error.* 
But  the  better  opinion  is  that  the  credibility  of  witnesses  being 
exclusively  within  the  province  of  the  jury,  whether  the  judge 
will  give  or  refuse  such  a  caution  is  a  matter  resting  entirely  in 
his* discretion,  which  discretion  is  not  reviewable  on  appeal.* 
From  what  will  presently  follow,  it  will  be  perceived  that  the 
mere  fact  that  a  witness  makes  a  misstatement  of  fact,  and 
afterwards,  before  finally  leaving  the  stand,  desires  to  make  a 
correction  of  it,  and  to  state  the  fact  as  he  remembers  it,  which 
he  will  always  be  allowed  to  do,  does  not  justify  the  court  in 

1  Dorganv.  State,  72  Ala.  173;  re-  600;  Paulette  r.  Brown,  40  Mo.  62; 
affirmed  m  Childs  v..  State,  76  Ala.  93,  KeUey  v.  United  States  Express  Co., 
96.  46  Mo.  428 ;  Gillett  ».  Wimer,  23  Mo. 

2  State  V.  Gee,  86  Mo.  647;  Minch  77. 

r.  People,  8  Colo.  452;    Hamilton    v.  »  Gillett  v.  Wimer,  23  Mo.  77. 

People,  29  Mich.  173;  State  v.  Dwlre,  *  State  r.  Mix,  15  Mo.  153;   State  r. 

25  Mo.  553;  Stiite  v.  Mix,  15  Mo.  153;  Dwirc,  25  Mo.  553. 

People  V,  Spraguc,  53  Cal.  491;  State  «  James  v.   Mickey,  26  S,  C.  270; 

V,  Thompson,  21  W.  Va.  746;  Brown  s.  c.  2  S.  E.  Rep.  180. 

V,  Hannibal  &c.  R.  Co.,  66   Mo.  588, 
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giving  to  the  jury  this  cautionary  instruction.  The  maxim  is 
applicable  only  to  cases  where  the  facts  indicate  that  the  false 
statement  has  been  deliberately  made,  and  is  adhered  to  by  the 
witness.*  The  following  limitations  must  be  observed  in  giving 
such  an  instruction:  1.  The  testimony,  concerning  which  the 
witness  has  sworn  falsely,  must  relate  to  a  material  matter  in 
issue  on  the  trial. ^  It  is,  therefore,  error  so  to  frame  such  an 
instruction  as  to  tell  the  jury  that  "  if  a  witness  has  sworn  falsely 
to  any  matter  in  the  case  they  may  disregard  his  entire  testi- 
mony "  —  omitting  the  word  ''  material.*'  ^  2.  The  false  testi- 
mony must  have  been  willful  or  inlentional^  or  given  with  a 
design  to  conceal  or  mislead.  The  mere  f,act  that  a  witness  has 
made  an  erroneous  statement,  through  a  defect  of  memory  or 
otherwise,  in  good  faith,  does  not  require  the  giving  of  any  cau- 
tionary instruction  from  the  bench,  though  it  may  be  the  subject 
of  observation  to  the  jury  by  counsel  in  argument.  It  is  accord- 
ingly error,  in  formulating  a  cautionary  instruction  under  this 
head,  to  omit  the  words  «' knowingly,"  '*  willfully,"  '*  inten- 
tionally," or  some  equivalent  expression.  The  judge  is  not  at 
liberty  to  say:  **  If  you  find  that  the  testimony  of  A.  B.  was 
false,"  etc.,  «*  you  may  disregard  all  his  evidence."  *     3.  The  in- 


1  Kay  V,  Nollp  20  Neb.  380;  «.  c.  30 
N.  W.  Rep.  2G9,  278. 

2  Pierce  v.  State,  53  Ga.  365,  368? 
HaU  V.  Renfro,  3  Mete.  (Ky.)  52; 
Fishel  V,  Lockarcl,  62  Ga.  632  (correct- 
ing Ivey  V.  State,  23  Ga.  576)  ;  Day  t>. 
Crawford,  13  Ga.  508;  McLean  r. 
Clark,  47  Ga.  508;  Moresl  v.  Swift,  15 
Nev.  216. 

8  Moresi  o.  Swift,  and  other  cases 
tupra, 

4  Chllds  r.  State,  76  Ala.  93,  95^ 
Skipper  «.  State,  59  Ga.  65;  Ivey  v. 
State,  23  Ga.  576,581;  Tlie  Santissima 
Trinidad,  7  Wlieat.  (U.  S.)  283,  839. 
An  example  of  the  wisdom  or  folly  of 
attempting  to  codify  the  rules  of  evi- 
dence—  perhaps  of  the  imperfections 
of  a  particular  code  —  is  found  in  Cal- 


ifornia, where  it  has  been  held  not 
error  to  Instruct  the  jury,  in  a  crim- 
inal case,  as  follows :  **  If  any  witness 
has,  in  your  judgment,  sworn  falsely, 
in  any  material  respect,  he  is  to  be 
distrusted  in  all  others,  and  his  tes- 
timony  is  not  to  be  accepted  or  acted 
upon  without  great  caution."  It  was 
objected  to  this  instruction  that  it 
omitted  the  word  **  willfully,"  as  re- 
quired by  the  rule  in  People  v.  Sprague, 
53  Cal.  494.  But,  as  it  followed  the 
language  of  the  statute  in  this  respect 
(Cal.  Code  Civ.  Pro.,  §  2061) ,  and  as  the 
word  **  falsely "  was  deemed  to  be 
equivalent  to  the  word  ** willfully," 
and  to  exclude  the  idea  of  mistake, 
the  court  hold  that  it  was  not  error  to 
give  it.    People  v,  Righetti,  i^^  Cal.  186. 
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struction  must  not  be  so  framed  as  to  direct  or  require  the  jury 
to  disregard  the  testimony  of  such  a  witness,  but  it  should  be  so 
framed  as  to  leave  the  jury  at  liberty  to  believe  or  disbelieve  the 
witness,  accordingly  as  they  are  impressed  with  the  credibility  of 
his  testimony.^  Therefore,  an  instruction  which  tells  them  that 
they  ought  to  disregard  all  the  testimony  of  a  witness,  provided 
they  believe  that  he  has  knowingly  sworn  falsely  to  any  material 
fact  in  the  case,  is  erroneous ;  ^  or,  that  **  if  they  believe  that  any 
witness  has  sworn  falsely  and  knowingly  as  to  any  material  fact, 
they  are  bound  to  disregard  his  testimony  altogether."  *  4.  It  is 
error  to  single  out  a  particular  witness,  and  to  direct  such  a  cau- 
tionary instruction,  although  couched  in  proper  terms,  against  his 
testimony.  The  reason  is,  that  such  a  course  tends  to  convey  to 
the  minds  of  the  jury  the  impression  that  the  testimony  of  the 
particular  witness  is  disbelieved  by  the  judge,  and  is  to  be  disre- 
garded—  a  question  which  it  is  their  province  to  determine,  and 
not  his.*  This  is  especially  true  where  there  is  nothing  in  the 
testimony  of  the  particular  witness  which  requires  such  a  caution.* 

§  2424.  Whether  Error  to  Advise  the  Jury  that  Such  Testi- 
mony is  to  be  Disbelieved  unless  Corroborated.  — It  is,  on  the 

clearest  principles,  error  for  the  judge  to  advise  the  jury  that 
the  testimony  of  a  witness  who  has  knowingly  sworn  falsely  to 
a  material  fact  is  to  be  disregarded  or  disbelieved,  unless  cor- 
roborated by  other  testimony,  or  by  circumstances.  There  is 
no  rule  which  imperatively  requires  the  jury  to  reject  the  testi- 
mony of  such  a  witness,  and  such  an  instruction  clearly  invades 
their  exclusive  province  of  saying  what  witnesses  they  will  be- 
lieve and  what  they  will  disbelieve.*     It  is  to  be  regretted  that 

1  Jones  V,  People,  2  Col.  351;  Mead  *  State  v.  McDevitt,  69  Iowa,  649: 

17.  McGraw,  19  Ohio  St.  66;  Senter  v.  s.  c.  29  N.  W.  Rep.  459. 

Carr,  15  N.  H.  351.  «  Knowles  t7.  People,  15  Mich.  40S, 

»  HaU    V.    Reufro,  8  Mete.    (Ky.)  412;  Brown  v.  Hannibal  &c.  R.  Co.,  66 

62.  Mo.  688,  600.    In  this  latter  case  the 

5  Letton  V.  Young,  2  Mete.    (Ky.)  Supreme  Court  of  Missouri  say  r  ««We 

659,  6G5.  bold  that  it  is  true,  as  a  legal  prcposi- 

*  State  r.  Stout,  31  Mo.  406;  State  tion,  that  if  a  witness  has  willfully 

V.  Cushing,  29  Mo.  216,  217.  sworn  falsely  as  to  a  material  fact,  the 
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any  diversity  of  judicial  opinion  should  have  arisen  upon  so  plain 
a  question.  We  find,  however,  that  the  Supreme  Court  of 
Georgia  has  arrived  at  the  conclusion  that  the  true  rule,  and  the 
one  which  is  proper  to  be  given  in  charge  to  the  jury  when  the 
question  arises,  is  that,  if  a  witness  knowingly  and  willfully 
swears  falsely  in  a  material  matter,  his  testimony  should  be  re- 
jected entirely,  unless  corroborated  by  the  facts  and  circum- 
stances of  the  case,  or  by  other  credible  evidence;  and  that  court 
has  held  that  it  is  error  for  the  trial  court  to  charge  the  jury  that 
credit  may  be  given  to  such  a  witness,  without  also  stating  the 
necessity  for  such  corroboration.* 

§  2425.  Precedents  op  Instructions  Under  this  Head.  —  Instruc- 
tions under  this  head  are  commonly  framed  in  the  following  language^ 
or  in  words  of  equivalent  import,  the  judge  having  first  advised  the  jury 
that  they  are  the  sole  judges  of  the  credibility  of  the  witnesses:  "  If 
you  shall  believe  that  any  witness  has  knowingly  sworn  falsely  to  any 
material  fact,  you  are  at  liberty  to  reject  all  or  any  portion  of  such 
witness'  testimony."  ^  The  following,  from  a  case  in  West  Virginia,  is 
a  still  better  model:  "  If  the  jury  believe  from  the  evidence  that  any 
witness  who  has  testified  in  this  case  has  knowingly  and  willfully  testi- 
fied falsely  to  any  material  fact  in  the  case,  they  may  disregard  the 
whole  testimony  of  such  witness,  or  they  may  give  such  weight  to  the 
evidence  of  such  witness  as  they  may  think  it  entitled  to.  The  jury 
are  the  exclusive  judges  of  the  weight  of  the  testimony."  ^    The  foUow- 


jury  are  at  liberty  to  disregard  his  en- 
tire testimony,  notwithstaading  he 
may  have  been  corroborated  as  to  that 
or  any  other  fact  to  which  he  testi- 
fied." 

i  Pierce  v.  State,  63  Ga.  365,  369. 
In  one  case  that  court  said :  <<  The 
rule  is,  that  if  a  witness  swears  Tvill- 
fully  and  knowingly  false  in  a  material 
particular,  his  testimony  ought  to  be 
disregarded  entirely,  unless  it  is  so 
corroborated  by  circumstances,  or  by 
other  evidence  which  stands  unim- 
peached  as  to  be  Irresistible."  Sltip- 
per  r.  State,  69  Ga.  64.  See  also  Day 
0.    Crawford,    13    Ga.   608;   Lane   v. 


Bailey,  47  Barb.  (N.  Y.)  395,  where 
the  court  take  the  view  that  the  trial 
judge,  in  charging  the  jury  with  refer- 
ence to  this  maxim,  should  advise 
them  that  such  a  witness  may  be  be- 
lieved if  he  is  corroborated  —  implying 
that  he  is  not  to  be  believed  unless  he 
is  corroborated.  See  also,  Blanchard 
V,  Pratt,  37  111.  243;  McCrary  v,  Cran- 
daU,  1  Iowa,  117, 120. 

2  State  V.  Gee,  86  Mo.  647;  Minich 
V.  People,  8  Colo.  452;  Liddy  v.  St. 
Louis  R.  Co.,  40  Mo.  611;  State  v. 
Thomas,  78  Mo.  327,  341. 

«  State  t?.  Thompson,  21  W.  Va. 
746, 
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ing,  selected  from  an  elaborate  charge  in  a  celebrated  case,  is  also 
offered  as  a  good  model:  *'That  it  does  not  follow,  merely  because  a 
witness  makes  an  untrue  statement,  that  his  entire  testimony  is  to  be 
disregarded.  This  must  depend  upon  the  motive  of  the  witness.  If 
he  intentionally  swears  falsely  as  to  one  matter,  the  jury  may  properly 
reject  his  whole  testimony  as  unworthy  of  credit.  But  if  he  makes  a 
false  statement  through  mistake  or  misapprehension,  they  ought  not  to 
disregard  his  testimony  altogether,  and  they  should  not  consider  the 
circumstances  further  than  as  showing  inaccuracy  of  memory  or  judg- 
ment, on  the  part  of  the  witness."  ^ 

§  2426.  Credit  to  be  Given  to  the  Testimony  of  Impeached 
Witnesses.  —  As  already  seen,  witnesses  are  impeached  in  two 
ways:  1.  By  evidence  of  general  bad  reputation,  or,  in  some 
jurisdictions,  of  general  bad  reputation  for  truth  and  veracity, 
in  the  neighborhood  in  which  they  reside  or  have  recently  re- 
sided.^ 2.  By  evidence  of  having  made  statements  contradictory 
to  those  made  upon  the  witness  stand.®  It  has  been  held  error, 
under  particular  circumstances,  to  instruct  the  jury  that  a  witness 
may  be  impeached  by  his  want  of  intelligence ^  as  well  as  by 
direct  testimony.*  And,  as  it  is  not  strictly  a  mode  of  impeach- 
ment of  a  witness  to  show  his  ill  will  toward  the  party  against 
whom  he  testifies,  it  has  been  held  proper  to  refuse  the  following 
instruction:  **  If  you  believe  from  the  evidence  that  either  one 
or  more  of  the  witnesses  has  ill-will  or  unkind  feelings  to  the 
prisoner,  that  is  one  of  the  methods  of  impeaching  a  witness,  and 
that  weakens  the  testimony  of  the  witnesses."*  As  the  credi- 
bility of  witnesses  is  exclusively  a  question  for  the  jury,  whether 
a  witness  has  been  successfully  impeached,  or  how  far  the  value 
of  his  testimony  has  been  impaired  by  impeaching  evidence, 
whether  attempted  in  either  of  the  above  modes,  is  exclusively  a 
question  for  the  jury.  It  is  hence  error  for  the  court  to  direct 
the  jury  that  they  should  ''throw  aside"  the  testimony  of  a 
witness  whose  impeachment  has  been  attempted  by  evidence  of 

*  State  V,  SheUedy,  S  la.  477,  489.  *  Chicago  &c.  R.  Co.  t>.  Bert,  69  111. 

<  Ante^  §  620,  et  seq.  888;  HanseU  v.  Krickson,  28  lU.  257. 

<  AnU,  §  480,  et  scq.  ^  Skipper  v.  State,  69  Ga.  65. 
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previous  contradictory  declarations.^  For  the  same  reason,  it  is 
not  error  to  refuse  to  instruct  the  jury  that  *'  the  testimony  of  an 
impeached  witness  is  to  be  taken  with  great  care  by  the  jury,  and, 
unless  fully  corroborated,  the  jury  will  be  justified  in  giving  to 
it" no  weight  whatever,  and  it  is  only  on  such  points  as  the  witness 
may  be  corroborated,  that  the  witness  is  entitled  to  credence  and 
weight  with  the  jury."  *  An  instruction  which  informs  the  jury 
that,  while  the  law  permits  the  impeaching  of  a  witness  by  proof 
that  his  reputation  for  truth  and  veracity  is  bad,  they  are  to  de- 
termine his  credibility  under  all  the  facts  and  circumstances  as 
proved  upon  the  trial,  and  that  if  a  witness  against  whom  such 
impeaching  testimony  has  been  given,  "  gave  a  fair,  candid  and 
honest  statement  of  the  facts  and  circumstances  surrounding  the 
whole  transaction  in  controversy,  they  should  not  disregard  his 
testimony,"  is  erroneous.^  So,  it  is  improper  to  instruct  the 
jury,  in  a  criminal  case,  that  *'  the  testimony  of  a  witness  for 
the  prosecution,  who  is  shown  to  be  unworthy  of  credit,  is  not 
sufficient  to  justify  a  conviction,  without  corroborating  evidence ; 
and  such  corroborating  evidence,  to  avail  anything,  must  be  a 
fact  tending  to  show  the  guilt  of  the  defendant."  *  It  is  error, 
for  the  same  reason,  after  testimony  has  been  given  tending  to 
impeach  a  witness  on  the  ground  of  ba(}  character,  for  the  judge 
to  charge  the  jury  that  they  should  throw  aside  the  testimony  of 
.  such  witness  and  not  consider  it,  except  in  so  far  as  it  might  be 
sustained  or  corroborated  by  other  testimony  in  the  case.*    In 


1  Addison  v.  State,  48  Ala.  478, 482. 

>  Green  v.  Cochrani  43  Iowa,  645, 
553. 

'  McCasland  v,  Klmberlin,  100  Ind. 
121 ;  qaoting  Smith  v,  GrimeSi  43  Iowa, 
356. 

^  Ray  t7.  State,  «0  Ala.  104.  In  the 
very  next  case  printed  in  the  same 
voinme,an  instruction  in  the  identical 
language  of  the  above  was  held  to 
assert  a  correct  legal  proposition,  and 
It  was  held  that  its  refusal  was  error. 
A  diflfcrent  judge  wrote  the  opinion  of 
the  court,  but  both  decisions  seem  to 


have  been  unanimous.    Cohen  v.  State, 
50  Ala.  108. 

«  Addison  v.  State,  48  Ala.  478, 482. 
Compare  Hyman  v.  Wheeler,  29  Fed. 
Rep.  347,  357,  where  a  Federal  judge 
of  reputation,  in  summing  up  to  the 
jury  in  a  civil  case,  according  to  the 
practice  in  the  Federal  courts,  animad- 
verted severely  upon  the  testimony  of 
a  witness  who  had  confessed  to  the 
malting  of  statements  for  fraudulent 
purposes,  contrary  tb  his  statements 
on  the  witness  stand.  It  is  scarcely 
necessary  to  caution  the  reader  that 
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inBtructing  juries  as  to  how  witnesses  may  be  impeached,  it  is 
error  to  specify,  as  one  of  the  heads  of  impeachment,  evidence 
of  general  bad  character,  when  there  is  no  such  evidence  in  the 
case.^  It  is  also  error  to  charge,  in  general  terms,  that  a  witness 
may  impeach  himself  *^  by  confessions  to  infamous  conduct^ 
which,  if  true,  would  exclude  him  from  respectable  society.'* 
What  respectable  society  might  do,  but  has  not  yet  done,  with  a 
person,  was  not  regarded  as  a  standard  by  which  to  test  his 
credibility.^  In  cautioning  the  jury  in  respect  of  the  testimony 
of  such  witnesses,  it  is  usual  to  advise  them  that  they  are  at 
liberty  to  disregard  such  testimony  unless  it  has  been  corrobor- 
ated—  thus:  *'  In  determining  the  guilt  or  innocence  of  the  de- 
fendants, the  jury  are  to  consider  the  entire  evidence  in  the  case ; 
but  they  are  at  liberty  to  disregard  the  statements  of  such  wit- 
nesses (if  any  there  be)  as  have  been  successfully  impeached, 
either  by  direct  contradiction  or  by  proof  of  general  bad  charac- 
ter, unless  the  statements  of  such  witnesses  have  been  corrobor- 
ated by  other  evidence  which  has  not  been  impeached."  ^  It  is 
also  proper,  where  the  evidence  warrants  it,  to  tell  them  that,  if 
it  is  shown  that  the  deputation  of  a  witness  for  truth  and  veracity 
is  bad,  his  evidence  is,  nevertheless,  not  necessarily  destroyed,  but 
is  to  be  considered,  under  all  the  circumstances  described  in  the 
evidence,  and  is  to  receive  such  weight  as  the  jury  may  believe 
it  entitled  to,  or  be  disregarded  if  they  believe  it  to  be  entitled 
to  no  weight.*  It  may  be  doubted  whether  the  court  is  bound 
to  give  any  caution  to  the  jury  under  this  head  at  all ;  but  it  has 


the  latitude  which  is  allowed  to  the 
judge  in  summing  up,  both  iu  civil  and 
criminal  cases,  in  the  English  practice, 
in  that  of  the  Federal  courts  and  also 
In  that  of  the  courts  of  New  York  and 
some  other  States  —  Is  quite  inadmis- 
sible in  most  American  jurisdictiouSy 
especially  in  criminal  cases. 

1  City  Bank  v.  Kent,  67  Ga.  284. 

8  Ibid. 

8  Miller  v.  People,  39  111.  463.  For 
models  of  similar  instructions,  see 
Harper  v.  State,   101  Ind.   109,  113; 


State  V.  Omiston,  66  Iowa,  162;  Ray- 
mond V.  Saucer,  84  Ind.  12.  Compare 
Garberv.  State,  94  Ind.  219;  Crabtree 
o.  Hagenbaugh,  26  111.  233.  For  a 
model  of  a  cautionary  Instruction  in  a 
criminal  prosecution  for  the  crime  of 
rape,  as  to  the  credit  to  be  given  to 
the  testimony  of  the  prosecutrix  as 
affected  by  evidence  of  her  bad  char- 
acter for  chastity,  see  Anderson  v. 
State.  104  Ind.  467,  472. 

*  State  v.  MUler,  53  la.  209. 
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been  held  that,  where  the  verdict  in  a  criminal  case  depended 
upon  the  evidence  of  the  prosecuting  witness  alone,  and  the  de- 
fendant, after  laying  a  proper  predicate,  had  proved  that  on 
several  occasions  she  had  made  statements  materially  conflicting 
with  her  testimony  at  the  trial,  the  court  should,  as  a  part  of  the 
law  applicable  to  the  case,  have  instructed  the  jury  with  refer- 
ence to  the  principles  which  control  the  application  and  effect  of 
impeaching  evidence.^ 

§  2427.  Necessity  of  tbe  Corroboration  of  the  Testimony  of 
Accomplices.  — There  is  a  difference  of  opinion  whether,  as  a 
rule  of  lawy  the  testimony  of  one  or  more  accomplices  in  the 
crime  charged  will  sustain  a  conviction  without  corroboratinsr 
evidence,  either  in  the  form  of  testimony  delivered  by  other  wit- 
nesses, or  in  the  form  of  surrounding  circumstances.^  Whichever 
view  prevails,  it  is  in  all  jurisdictions  proper,*  and  in  one 
jurisdiction  necessary,  even  where  not  requested,*  to  give  to  the 
jury,  in  a  criminal  case,  where  the  prosecution  depends,  in  whole 
or  in  part,  upon  the  testimony  of  an  accomplice,  a  cautionary 
instruction  touching  the  care  required  by  the  jury  in  dealing 
with  such  testimony.  Such  instructions  generally  take  the  form 
of  an  admonition  to  the  jury  that  such  testimony  ought  not  to 
afford  the  basis  of  a  conviction,  unless  corroborated  by  untainted 


1  Henderson  v.  State,  1  Tex.  App. 
432. 

*  That  It  must  be  corroborated: 
Lowery  V.  State,  72  Ga.  649;  State  v. 
Dletz,  67  Iowa,  220  (under  Iowa  Code 
of  1880,  §  4559)  ;  Anderson  v.  State,  20 
Tex.  App.  312,  and  many  other  cases. 
That  it  need  not  be :  Ayers  v.  State, 
88  Ind.  275;  United  States  t>.  Never- 
8on,  1  Mackey  (D.  C),  152;  States. 
Russell,  33  La.  Ann.  135;  Olive  v. 
SUte,  11  Keb.  1. 

«  State  V.  Williams,  42  Conn.  261 ; 
State  V,  Kellerman,  14  Kan.  137.  In  a 
case  of  felony  In  Minnesota,  it  was 
held  no  ground  of  reversal  that  the 


trial  court  omitted  to  charge  the  jury 
that  the  defendant  could  not  be  con- 
victed upon  the  uncorrpborated  tes- 
timony of  an  accomplice,  no  request 
for  such  a  charge  having  been  made 
on  behalf  of  the  prisoner.  State  t?. 
Lawlor,  28  Minn.  216,  224. 

*  Hunnicut  t?.  State,  18  Tex.  App 
500,  522;  Howell  r.  State,  16  Tex 
App.  93;  Winn  p.  State,  15  Tex.  App 
169;  Powell  p.  State,  15  Tex.  App.  441 
Dunn  V,  State,  15  Tex.  App.  5C0 
ZoUicoflfer  r.  State,  10  Tex.  App.  312 
Fuller  V.  State,  19  Tex.  App.  380; 
and  especially  if  so  requested,  Coffelt 
V,  State,  19  Tex. App.  436. 
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testimony,  or  by  circumstances.^  One  court  has  held  it  proper 
to  give  the  following  instruction:  **  The  court  instructs  the  jury 
that  it  is  competent  to  convict  upon  the  uncorroborated  evidence 
of,  an  accomplice,  if  the  jury,  weighing  the  probability  of  his 
testimony,  think  him  worthy  of  belief.**  ^  Another  court,  on 
the  other  hand,  approved  the  following  instruction:  **  The  jury 
are  charged  that  the  admission  of  accomplices  [to  testify]  as 
w^itnesses  for  the  State  is  permitted  and  justified  by  the  neces- 
sities of  the  case,  it  often  being  impossible  to  bring  the  principal 
offender  to  justice  without  their  testimony.  But  in  determining 
the  weight  and  credit  to  be  given  to  such  testimony,  the  jury 
should  use  great  caution ;  and  unless  the  testimony  of  the  wit- 
ness Allen  Roberts  [an  accomplice]  is  corroborated  by  other 
evidence  in  some  material  point  in  issue,  the  defendant  should  be 
acquitted,  as  it  would  be  unsafe  to  convict  upon  the  sole  and 
uncorroborated  testimony  of  an  accomplice."  *  Again,  if  the 
corroborating  testimony  is  that  of  other  accomplices,  this  cir- 
cumstance, it  has  been  well  observed,  requires  an  additional 
caution  to  the  effect  that  the  additional  testimony  of  other  ac- 
complices is  no  corroboration,  if  the  accomplices  have  had  the 
opportunity  of  mingling  together  and  concocting  a  story  to  be 
told  by  each.*  It  jjias  been  added  that  while  it  might  not,  under 
some  facts,  be  proper .  for  the  court,  in  charging  the  jury,  to 
assume  and  instruct  them  that  a  particular  witness  was  an  accom- 
plice, *  still,  it  is  not  error  to  submit  the  question  to  the  jury.' 


1  State  V.  Wmiams,  42  Conn.  261, 
264;  Fuller  t;.  State,  19  Tex.  App.  380, 
and  the  other  Texas  cases  above  cited; 
State  V.  Kellerman,  14  Kan.  137.  For 
an  erroneous  charge  on  the  law  of 
accomplices,  see  Hornsberger  v. 
State,  19  Tex.  App.  335. 

«  EarU  V.  People,  73  111.  338. 

8  State  V,  Kellerman,  14  Kan.  137. 

*  State  V.  Williams,  42  Conn.  261, 
264.  The  learned  judge  stated  that 
such  were  the  views  of  the  text  writ- 
ers, with  perhaps  a  single  exception. 
1  Phil.  Ev.,  Cow.,  Hill  &  Edw.  Notes 


(4th  Am.  ed.),  113;  1  Greenl.  £y., 
§  381 ;  2  Tayl.  Ev.  798.  Chief  Baron 
Joy  forms  the  exception,  he  favoring 
the  idea  that  one  accomplice  may  cor- 
roborate another.  Joy  on  the  Evi- 
dences of  Accomplices,  100  et  seq. 

«  Williams  v.  State,  42  Tex.  892; 
Barrara  v.  State,  Id.  260. 

^  Zollicoffcr  V.  State,  16  Tex.  App. 
318,  317.  The  court  said:  « It  has 
been  the  practice  in  such  cases  to  sub- 
mit this  issue  to  the  jury,  and  believ- 
ing the  practice  to  be  a  safe  and  proper 
one,  and  in  harmony  with  the  spirit  of 
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§  2428.  Precedent  of  an  Instruction  under  this  Head.  —  '*  1.  A 
conviction  cannot  be  had  upon  the  testimony  of  an  accomplice  unless 
corroborated  by  other  evidence  tending  to  connect  the  defendant  with 
the  offense  committed,  and  the  corroboration  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense.  2.  Nor  can  one  or  more  accom- 
plices corroborate  each  other,  but  the  evidence  must  be  from  some 
other  source.  8.  An  accomplice,  in  the  sense  used  in  the  foregoing, 
means  any  one  connected  with  the  crime  committed,  either  as  princi- 
pal or  otherwise."  ^ 

§  2429.  As  to  the  Weigbt  to  be  Attached  to  Expert  Testl- 
mony.  —  It  is  customary  in  criminal  trials,  where  expert  testi- 
mony has  been  adduced,  as  it  often  is  in  capital  cases  where 
insanity  is  interposed  as  a  defense,  for  the  court  to  give  a 
cautionary  instruction  to  the  jury  as  to  the  weight  to  be  attached 
to  such  testimony.  Such  instruction  should  not  take  the  form 
of  disparaging  this  class  of  testimony,  because  this  would  in- 
fringe the  exclusive  right  of  the  jury  to  say  what  credit  is 
to  be  attached  to  it.  It  is,  therefore,  error,  even  in  a  civil  case, 
to  tell  the  jury  that  such  testimony  should.be  **  received  with 
great  caution."  ^  The  true  rule  is  that  **  the  testimony  of  experts 
is  to  be  considered  like  any  other  testimony  — is  to  be  tried  by  the 
same  tests,  and  is  to  receive  just  as  much  weight  and  credit  as  the 


cm*  system  of  procednre,  we  are  not 
disposed  to  change  it."  The  same 
court  has  added :  <<  In  submitting  this 
issue  to  the  jury,  however,  the  court 
should  be  very  careful  to  instruct 
clearly  and  fully  as  to  what  will  con- 
stitute an  accomplice  within  the  mean- 
ing of  article  741  of  the  Code  of  Crim- 
inal Procedure.  The  word  *  accom- 
plice,' as  used  in  that  article,  signi- 
fies any  person  who  has  participated 
in  the  commission  of  a  crime,  whether 
as  a  principal  offender,  an  accessory, 
or  In  any  other  manner  which  makes 
him  a  particepa  criminis. "  Zollico  ff er 
«.  State,  16  Tex.  App.  813,  817;  citing 
Roach  V.  State,  4  Tex.  App.  46;  Smith 
V.  State,  13  Tex.  App.  507. 


1  In  Harrison  v.  State,  17  Tex. 
App.  442,  444,  it  was  held  error  to 
refuse  this  instruction,  the  court  cit- 
ing Winn  V.  State,  16  Tex.  App.  169; 
Powell  r.  State,  16  Tex.  App.  441; 
Dunn  9.  State,  16  Tex.  App.  660.  See 
also,  Tisdale  v.  State,  17  Tex.  App. 
444;  Bean  v.  State,  17  Tex  App.  60; 
Phillips  V.  State,  17  Tex.  App.  169; 
Mercer  v.  State,  17  Tex.  App.  452. 
Another  and  somewhat  fuller  instruc- 
tion, embodying  the  same  proof,  will 
be  found  in  House  v.  State,  19  Tex. 
App.  235,  236. 

*  Atchison  &c.  R.  Co.  v,  Thul,  82 
Kan.  255;  8.  c.  49  Am.  Rep.  484. 
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jury  deem  it  entitled  to  when  viewed  in  connection  with  all  the 
circumstances/'  ^  The  following  is  a  good  model  of  an  instruc- 
tion in  respect  of  expert  testimony  in  a  criminal  case:  **  The 
opinions  of  medical  experts  are  to  be  considered  by  you,  in  con- 
nection with  all  the  other  evidence  in  the  case  ;  but  you  are  not 
bound  to  act  upon  them  to  the  entire  exclusion  of  other  testi- 
mony. Taking  into  consideration  these  opinions  and  giving 
them  just  weight,  you  are  to  determine  for  yourselves,  from  the 
whole  evidence,  whether  the  accused  was  or  was  not  of  sound 
mind,  yielding  him  the  benefit  of  a  reasonable  doubt,  if  such 
arises  from  the  evidence. ' '  *  It  is  error,  in  a  case  where  the  ques- 
tion at  issue  is  not  one  of  common  observation,  but  one  of 
science,  calling  for  the  opinions  of  experts,  to  instruct  the  jury 
that  they  may,  in  determining  it,  not  only  look  to  the  evidence, 
but  take  into  consideration  their  own  practical  knowledge  of  the 


1  Carter  t;.  Baker,  1  Sawy.  (U.  S.) 
612.  To  the  same  effect,  see  Lawson 
Exp.  &  Op.  Ev.  240;  Rogers  Exp. 
Test.  §  42;  Anthony  r.  Stinson,  4 
Kan.  221.  As  to  the  consideration 
which  is  to  be  given  to  the  testimony 
of  experts,  see  Pannell  r.  Common- 
wealth, 86  Pa.  St.  2G0;  Eggers  v. 
Eggers,  67  Ind.  461;  Humphries  v. 
Johnson,  20  Ind.  190;  Tinney  t?.  New 
Jersey  &c.  Co.,  12  Abb.  Pr.  (n.  s.) 
(N.  Y.)  1 ;  Cuneo  v.  Bessoni,  63  Ind. 
524;  Jarrett  r.  Jarre tt,  11  W.  Va.  684, 
626;  Thomas  v.  State,  40  Tex.  66; 
Wood «.  Barker,  49  Mich.  295,  298; 
Getchell  v.  Hill,  21  Minn.  471;  Flynt 
V.  Boderhamer,  80  N.  C.  206;  Choice 
V.  State,  31  Ga.  424,  481;  Templeton 
«.  People,  3  Hun  (N.  Y.),  867  (affirmed 
in  60  N.  Y.  648) ;  Pitts  v.  State,  48 
Miss.  472,  480. 

2  Approved  in  Guetig  «.  State,  66 
Ind.  94,  107,  the  court  holding  that 
this  instruction  properly  expresses 
the  law  and  is  fully  sustained  by  the 
following  authorities :  Davis  r.  State, 


36  Ind.  496 ;  Greenley  v.  State,  60  Ind. 
141;  Reg.  v.  Frances,  4  Cox  C.  C. 
67;  Negro  Jerry  v,  Townshend,  9 
Md.  146;  Potts  V,  House,  6  Ga.  324; 
Chirk  V.  State,  12  Ohio,  48tf;  People  r. 
Thurston,  2  Parli.  Cr.  (N.  Y.)  49; 
Commonwealth  v,  Rogers,  7  Mete. 
(Mass.)  600;  Woodbury  v,  Obear,  7 
Gray  (Mass.),  467;  United  States  v. 
McGlue,  1  Curt.  C.  C.  (U.  S.)  I; 
McAllister  v.  State,  17  Ala.  438;  Rex 
V,  Wright,  1  Kuss.  &  R.  466;  Lake  v. 
People,  1  Park.  Cr.  (N.  Y.)  496;  Peo- 
ple V.  Robinson,  1  Park.  Cr.  (N.  Y.) 
649;  Reg.  v.  Southey,  4  Post.  &  F. 
864;  White  v.  Bailey,  10  Mich.  156; 
Rex  V,  Offord,  6  Car.  &  P.  168;  Bishop 
V.  Spining,  38  Ind.  143.  See  further, 
Tatum  v.  Mohr,  21  Ark.  349;  Chandler 
V,  Barrett,  21  La.  Ann.  68;  State  v. 
Bailey,  4  La.  Ann.  876.  An  instruc- 
tion in  nearly  the  same  language  was 
approved  in  Goodwin  v.  State,  96  Ind. 
660,  661,  and  inEpps  v.  State,  102  Ind* 
639,  663. 
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subject.^  One  court  has,  in  a  civil  case,  apologized  for  an  in- 
struction which  told  the  jury,  in  substance,  where  there  was  a 
conflict  of  opinion  ^among  expert  witnesses,  that,  other  things 
being  equal,  the  greater  number  of  witnesses  would  carry  the 
greater  weight. ^  Such  an  admonition  clearly  ought  not  to  be 
given  in  any  case,  and  the  giving  of  it  would  ordinarily  operate 
to  reverse  a  judgment  of  conviction  in  a  criminal  case. 

§  2480.  Cautions  as  to  the  Acceptance  of  the  Facts  Stated 
in  the  Hypothetical  Questions.  — It  is  extremely  important  to 
caution  the  jury  not  to  take  for  granted  the  statements  contained 
in  the  hypothetical  questions  which  have  been  propounded  to 
the  expert  witnesses  in  their  hearing,  but  to  scrutinize  the  evi- 
dence and  to  determine  from  it  which,  if  any,  of  the  hypotheses 
is  true.  The  following  instruction  under  this  head  has  been 
twice  approved:  **You  are  not  to  take  for  granted  that  the 
statements  contained  in  the  hypothetical  questions  which  have 
been  propounded  to  the  witnesses  are  true;  Upon  the  contrary, 
you  are  to  carefully  scrutinize  the  evidence,  and  from  that  de- 
termine what,  if  any,  of  the  averments  are  true,  and  what,  if 
any,  are  not  true.  Should  you  find  from  the  evidence  that  some 
of  the  material  statements  therein  contained  are  not  correct,  and 
they  are  of  such  a  character  as  to  entirely  destroy  the  reliability  of 
opinions  based  upon  the  hypothesis  stated,  you  may  attach  no 
weight  whatever  to  the  opinions  based  thereon.  You  are  to  deter- 
mine, from  all  the  evidence,  what  the  real  facts  are,  and  whether 
they  are  correctly  or  not  stated  in  the  hypothetical  question  or 
questions.  I  need  hardly  remind  you  (for  it  will  suggest  itself 
to  your  own  minds),  that  an  opinion  based  upon  an  hypothesis 
wholly  incorrectly  assumed,  or  incorrect  in  its  material  facts, 
and  to  such  an  extent  as  to  impair  the  value  of  the  opinion,  is  of 
little  or  no  weight.  Upon  the  matters  stated  in  these  hypotheti- 
cal questions,  and  which  are  involved  in  this  investigation,  you 

*  Douglas  V,    Trask,  77  Me.    86;  *  Spensley  v.  Lancashire  Irs.  Co., 

citing    State  v.  Bartlett,  47  Me.  888,      62  Wis.  443,  453. 
and  S^chmidt  v.  New  York  &c.  Co.,  1 
Oray  (Mass.),  529. 
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are  to  give  the  defendant  the  benefit  of  all  reasonable  doubt,  if 
any  there  should  be ;  and,  where  there  is  a  reasonable  doubt  az 
to  the  truth  of  any  one  of  the  material  facts  stated,  resolve  it  in 
the  defendant's  favor/'  ^ 

§  2431.  As  to  Verbal  Admissions  and  Confessions. — It  is 

clearly  the  rule  in  civil  cases  that  for  the  judge  in  his  instructions 
to  disparage  evidence  of  verbal  admissions,  made  by  a  party 
against  his  interest,  will  be  an  invasion  of  the  right  of  the  jury 
to  determine  the  weight  to  which  such  admissions  are  entitled; 
but  if,  in  a  criminal  trial,  the  State  has  presented  evidence  of 
verbal  admissions  or  confessions  made  by  thp  defendant,  and 
the  judge  cautions  the  jury,  however  strongly,  against  giving 
too  much  credence  to  such  evidence,  the  error,  if  any,  cannot  be 
judicially  declared,  since  the  State  has  no  writ  of  error  or  appeal 
in  such  cases  from  a  judgment  on  the  merits.  The  question  can 
only  be  the  subject  of  review  in  criminal  cases  where  the  judge 
is  requested  by  the  defendant  to  give  such  an  instruction,"  and 
refuses  to  do  so,  and  a  conviction  follows,  from  which  the  de- 
fendant prosecutes  a  writ  of  error  or  an  appeal.  Cases  where 
such  instructions  have  been  given,  and  where  convictions  have 
followed  which  have  been  affirmed,  cannot,  therefore,  be 
cited  as  authorities  in  favor  of  the  propriety  of  giving  ^such 
instructions ;  since  the  error,  if  any,  was  in  favor  of  the  prisoner.' 


1  Guetig  V,  State,  66  Ind.  94,  107; 
Goodwin  v.  State,  96  Ind.  560.  In 
both  of  these  cases  the  defendant  was 
convicted  of  murder  in  the  first  degree, 
and  the  judgment  was  affirmed.  For 
a  similar  hypothetical  instruction  in  a 
civil  case,  which  recently  met  the  ap- 
proval of  the  Supreme  Court  of  the 
United  States,  see  Forsyth  v.  Doo- 
little,  110  U.  S.  73;  s,  c.  7  Sup.  Ct. 
Rep.  408. 

2  Such  was  the  case  of  State  r. 
Shelledy,  8  la.  477,  496,  where  a  very 
strong  instruction,  drawn  partly  in 
the  language  of  the  text  of  Greenleaf, 
was    given,  disparaging  this  kind  of 


evidence.  As  this  instruction  would 
be  an  excellent  model  of  a  request  for 
an  instruction  in  behalf  of  the  defend- 
ant  in  a  criminal  case,  if  the  court  can 
be  persuaded  to  give  it,  it  is  here 
given:  "With  respect  to  all  verbal 
admissions,  declarations  or  conversa- 
tions, evidence  of  there  should  always 
be  received  with  great  caution.  Con- 
sisting, as  it  does,  in  the  repetition  of 
oral  statements,  it  is  subject  to  much 
imperfection  and  mistake;  the  party 
himself  being  misipformed,  or  no* 
having  expressed  his  own  mean- 
ing, or  the  witness  having  misun- 
derstood him,  or  from  the   infirmity 
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Although  the  instruction  copied  from  the  case  just  cited  was 
drawn  from  the  text  of  the  most  authoritative  work  on  evidence 
in  our  language,^  it  has  been  frequently  ruled,  both  in  civil  and 
criminal  cases,  that  it  is  error  to  give  an  instruction  framed  in 
the  argumentative  language  of  that  passage,  because  such  an 
instruction  is  an  invasion  of  the  province  of  the  jury.*    In  like 


of  human  memory.  It  freqnently 
happens  also,  that  the  witness,  unin- 
tentionally altering  a  few  of  the  ex- 
pressions really  used,  gives  an  effect 
to  the  statement  completely  at  variance 
with  what  the  party  actually  did  say. 
And  especially  where  the  witness  has 
not  heard  all  the  admissions,  declara- 
tions or  conversation,  and  testifies 
only  to  parts  thereof,  should  caution 
be  exercised.  It  then  becomes  very 
unsatisfactory  and  imperfect  evi- 
dence— the  lowest  grade  of  evi- 
dence." 

^  1  Greenl.  Ev.,  §  200. 

*  Lewis  V,  Christie,  99  Ind.  877; 
Finch  v.  Bergins,  89  Ind.  360;  Davis 
V.  Hardy,  76  Ind.  272;  Garfield  v. 
State,  74  Ind.  60;  Newmann  v.  Ilazel- 
rigg,  96  Ind.  73;  Shorb  v,  Kinzie,  100 
Ind.  429;  Unruh  ».  State,  105  Ind.  118, 
120.  The  instruction  thus  condemned 
in  Lewis  v.  Christie,  supra,  and  other 
cases  above  cited,  was  the  following, 
which,  i^-ith  a  verbal  variation,  is 
found  in  section  200  of  the  first  vol- 
ume of  Greenleaf:  **  Evidence  of  the 
admissions  of  the  parties  to  this  action 
has  been  given  to  you.  Such  evi- 
dence ought  to  be  received  with  great 
caution.  Such  evidence,  consisting 
of  mere  repetitions  of  oral  statements, 
is  subject  to  much  imperfection  and 
mistake,  the  party  himself  either  be- 
ing misinformed,  or  not  having  clearly 
understood  his  own  meaning,  or  the 
witness  having  misunderstood  him.  It 
frequently  happens  also,  that  the  wit- 
ness by  unintentionally  altering  a  few 


of  the  expressions  really  used,  gives 
an  effect  to  a  statement  completely  at 
variance  with  what  the  parties  actually 
did  say.  But  in  a  case  where  you 
find  that  an  admission  is  deliberately 
made  and  precisely  identified,  the 
evidence  it  affords  is  often  of  the  most 
satisfactory  nature."  Nor  was  a 
similar  instruction,  given  in  Shorb  v. 
Kinzie,  supra,  rendered  innocuous  by 
the  addition  of  the  sentence,  <'the 
jury  are  to  be  the  exclusive  judges  of 
the  weight  of  the  evidence;"  since 
this  did  not  withdraw  the  preceding 
matter,  often  held  by  that  court  ob- 
jectionable. The  following,  drawn 
from  section  201  of  the  first  volume  of 
Greenleaf,  is  the  instruction  con- 
demned in  Unruh  v.  State,  supra: 
<<  Certain  admissions,  claimed  to  have 
been  made  by  both  the  relatrix  and 
also  by  the  defendant,  are  in  evidence. 
Such  admissions  are  competent  evi- 
dence, and  may  be  of  the  most  satis- 
factory character,  or  they  may  be  the 
very  weakest  kind  of  testimony,  de- 
pending upon  the  surrounding  circum- 
stances. If  you  can  see  from  the 
evidence  that  the  alleged  admissions 
are  clearly  an>^  understand ingly  made; 
that  they  are  precisely  identified;  that 
the  language  is  correctly  remembered 
and  accurately  repeated  by  the  witness, 
then  such  testimony  is  entitled  to 
great  weight.  On  the  other  hand,  If 
the  person  making  the  admission  may 
not  have  expressed  his  or  her  meaning 
clearly  and  understandingly;  or  if  the 
witness  may  have  misunderstood  him 
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manner,  the  Supreme  Court  of  Texas  have  condemned  a  charge 
wherein  the  court  told  the  jury  that  evidence  of  the  admissions 
of  a  party  is  regarded  as  *'  dangei'ous  and  liable  to  abuse.** 
'*  Such  expressions  as  these,"  said  the  court,  "  found  in  every 
treatise  on  evidence,  are  to  be  regarded  as  matters  of  argument, 
rather  than  rules  of  evidence,  having  the  force  of  law,  upon 
which  the  court  should  instruct  the  jury."^  While  it  is  con- 
ceded, as  a  general  rule,  that  confessions  of  persons  accused  of 
crime  should  be  received  with  great  caution,^  yet  so  to  charge 
the  jury  would  be,  it  has  been  held,  to  charge  them  directly  upon 
the  weight  of  evidence,  and  would  be  in  contravention  of  a  stat- 
ute prohibiting  judges  from  bo  charging.^  On  the  other  hand, 
the  judge  is  not  bound  to  charge  that  a  certain  kind  of  evidence, 
such  as  confessions^  is  entitled  to  a  certain  degree  of  credit.* 
So,  it  is  error  to  charge  **  that  the  confessions  of  the  accused  of 
his  guilt,  when  confirmed  by  circumstances,  become  the  highest 
evidence  of  his  guilt;  and  the  jury  have  the  right  to  receive  a 
portion  of  the  confession  and  reject  other  portions,  if  the  attend- 
ant circumstances,  in  their  opinion,  warrant  such  rejection/' 
because  this  is  a  charge  upon  the  **  effect,  grade  and  weight  of 
evidence."*  For  a  similar  reason,  it  is  error  to  charge  that 
confessions  made  by  a  prisoner  charged  with  an  offense,  when 


or  her;  or  If  the  witness  had  no  reason 
or  motive  for  remembering  the  exact 
language  used;  or  if  from  lapse  of 
time,  it  is  seen  that  the  witness  Is  lia- 
ble to  be  mistaken ;  or  if,  from  interest, 
bias  or  prejudice,  the  admission  ap- 
pears to  be  unreasonable,  or  colored 
and  exaggerated,  then  but  little  reli- 
ance should  be  placed  upon  this  class 
of  testimony."  The  court  found  no 
fault  with  this  language  as  a  legal 
proposition,  but  held  tliat  it  was  error 
to  embody  it  in  an  instruction  to  the 
jury,  because  the  court  thereby  de- 
clared, as  a  matter  of  law,  what  ought 
to  have  been  left  for  the  jury  to  deter- 
mine as  a  matter  of  fact.  See  also 
Woollen  V.    Whitacre,   91    Ind.    502; 


Nelson  v,  Vorce,  65  Ind.  465 ;  Pratt  v. 
State,  66  Ind.  179;  MiUnerv.  Eglin,  64 
Ind.  197;  s,  c.  31  Am.  Rep.  121;  Jack- 
man  v.  State,  71  Ind.  149;  Works  r. 
Stevens,  76  Ind.  181;  Morris  v.  State, 
101  Ind.  661 ;  Commonwealth  v,  Galll- 
gan,  1 13  Mass»  202 ;  Mauro  v.  Piatt,  62 
in.  460. 

^  Castleman  o.  Sherry,  42  Tex.  69, 
61. 

8  Gay  V.  State,  2  Tex.  App.  128; 
Walker  v.  State,  2  Tex.  App.  826. 

»  Thurston  v.  State,  18  Tex.  27; 
Colling  9.  State,  20  Tex.  App.  400, 
420. 

*  Hunter  v.  State,  43  Ga.  484. 

'  Hogsett  V,  State,  40  Miss.  622. 
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made  voluntarily  and  not  obtained  by  force,  fraud  or  threats, 
are  regarded  by  the  law  as  the  highest  and  most  satisfactory 
^character  of  proof.  If,  therefore,  the  jury  believe,  from  the 
confession  of  defendant,  as  given  in  evidence,  that  the  defendant 
shot  the  deceased  at  a  time  when  deceased  had  no  power  to  do 
him  any  injury,  then  such  shooting  was  unlawful,"  ^  etc. 

§  2432.  Precedent  of  Instructions  Under  Tms  Head. — In  Indiana, 
where,  as  we  have  seen,  instructions  under  this  head,  drawn  from  the 
text  of  Greenleaf,  have  been- repeatedly  condemned,  the  following  has 
been  approved:  *'  Verbal  admissions,  consistiug  of  mere  repetitions  of 
oral  statements  by  the  defendant,  made  several  months  ago,  may  be 
subject  to  much  imperfection  and  mistake,  for  the  reason  that  the  de- 
fendant muy  not  have  expressed  his  meaning,  or  that  the  witness  may 
have  misunderstood  him,  or,  by  not  giving  his  exact  language,  and  in 
the  connection  used,  may  have  changed  the  meaning  of  what  was  said ; 
but  you  are  the  exclusive  judges  of  the  weight  to  be  given  to  such  evi- 
dence in  this  case.  But  if  you  find  that  the  defendant  did  make  any 
admissions  or  statements  at  any  time,  you  will  consider  these  things, 
together  with  his  knowledge  of  the  English  language,  and  his  power  to 
express  himself  clearlyy  and  his  intelligence.  If  the  admissions  were 
freely,  voluntarily,  without  fear,  hope  of  reward,  understandingly  and 
deliberately  made,  and  clearly  proved,  the  jury  may,  in  their  discretion, 
and  are  at  liberty  to  give  them  great  weight  in  their  deliberations.'*  ^ 
In  Missouri,  less  nicety  seems  to  have  been  exhibited  in  dealing  with 
this  question,  and  the  following  instruction  has  been  approved  in  words 
in  the  case  first  cited,  and  in  substance  in  several  others:  ''The  jury 
are  instructed  that  in  considering  what  the  defendant  said  after  the 
fatal  act,  they  must  consider  it  all  together.  He  is  entitled  to  the 
the  benefit  of  what  he  said  for  himself,  if  true,  as  is  the  State  to  the 
benefit  of  what  he  said  against  himself  in  any  conversation  proved  by 
the  State.  What  he  said  against  himself  the  law  presumes  to  be  true, 
because  against  himself;  but  what  he  said  for  himself  the  jury  are  not 
bound  to  believe,  because  said  in  a  conversation  proved  by  the  State. 
They  may  believe  it  or  disbelieve  it,  as  it  may  be  shown  to  be  true  or 

I  Brown    0.    State,    82    Miss.  433,  gins,  89  Ind.  860;  Davis  v.  Hardy,  76 

450.  Ind.  272,  and  Garfield  v.  State,  74  Ind. 

«  Koemer    r.  State,    98    Ind.   718.  60. 
The  court  distinguish  Finch  v,  Ber- 
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false,  by  the  evidence  in  the  case."  ^  In  the  same  State,  the  fol* 
lowing  instruction,  drawn  upon  a  similar  model,  as  applicable  to  the 
case  of  two  defendants  jointly  indicted  for  murder  in  the  first  degree, 
was  given,  and  approved  by  the  Supreme  Court:  **  If  the  jury  believe, 
from  the  evidence,  that  the  defendants,  Albert  P.  Talbott  and  Cbarles* 
E.  Talbott,  made  any  statements  after  the  commission  of  the  homicide, 
and  in  relation  thereto,  the  jury  must  consider  all  that  each  one  said 
together,  and  what  one  of  them  said  cannot  be  used  against  the  other, 
unless  assented  to  or  acquiesced  in  by  the  other ;  and  while  each  of 
said  defendants  is  entitled  to  what  he  said  for  himself,  if  true,  the  State 
is  entitled  to  anything  he  said  said  against  himself  in  any  conversation 
proved  by  the  State.  What  each  defendant  said  against  himself  the 
law  presumes  to  be  true,  because  against  himself ;  what,  however,  he 
said  for  himself,  the  jury  are  not  bound  to  believe,  because  said  in  a 
conversation  proved  by  the  State,  but  they  may  believe  it,  or  disbelieve 
it,  accordingly  as  it  is  shown  to  be  true  or  false  by  the  evidence  in  the 
case."  ^  A  better  model  is  the  following  from  a  case  in  Illinois:  ^^  It 
is  the  duty  of  the  jury  to  treat  and  consider  any  confessions  proven  by 
the  defendant  precisely  as  any  other  testimony ;  and  hence,  if  the  jury 
believe  the  whole  confession  to  be  true,  they  will  act  upon  the  wliole  as 
truth.  But  the  jury  may  believe  that  which  charges  the  prisoner,  and 
reject  that  which  is  in  his  favor,  if  they  see  sufficient  grounds  in  the 
evidence,  or  in  any  inherent  improbability  in  the  statement  itself.  The 
jury  are  at  liberty  to  judge  of  it  in  like  otjber  evidence,  by  all  the  cir* 
cumstances  of  the  case.^ 

§  2433.  Defense  of  Alibi  not  to  be  Disparaged.  —  This  de- 
fense is  disparaged  by  writers  on  evidence,  and,  in  popular 
speech,  it  is  often  called  **  a  rogue's  defense."  But  it  is  obvi- 
ous that  it  may  be,  and  often  is,  the  only  defense  of  an  innocent 


1  state  V.  Peak,  86  Mo.  190,  192. 
The  court  say  that  this  instruction  is 
sanctioned  by  their  decisions  in  State 
V.  Talbott,  73  Mo.  347,  and  State  v. 
Curtis,  70  Mo.  594.  Similar  instruc- 
tions were  approved  in  State  v.  Hill, 
65  Mo.  85,  and  in  State  v,  Vansant, 
80  Mo.  67,  71.  See  also  State  t;.  Car- 
lisle, 57  Mo.  102,  lOG. 

«  State  V.  Talbott,  73  Mo.  350,  351; 
citing  State  v.  Hollenscheit,   Gl  Mo. 


302;  State  v.  Hays,  23  Mo.  287;  State 
t7.  West,  69  Mo.  401;  State  v.  Curtis, 
70  Mo.  694.  For  a  precedent  of  an  in* 
struction  as  to  the  admissions  of  the 
deceased  in  a  civil  action  against  a 
railway  company,  grounded  oa  negli- 
gence, for  the  death  of  the  deceased,, 
see  Cooper  v.  Central  Railroad,  44  Ia» 
137. 

^  Approved  in  Jackson  v..  People^ 
18  111.  271. 
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man;  and,  unless  the  writer  is  mistaken  in  the  observations  here- 
after made  in  respect  of  it,^  it  is  a  defense  of  so  complete  a  na- 
ture that,  to  the  precise  extent  to  which  it  is  supported  by 
evidence,  is  the  case  of  the  State  overthrown.  Whether  it  has 
been  established  by  the  evidence  to  that  degree  of  certitude 
which  the  law  requires  is  exclusively  a  question  for  the  ]ury> 
with  which  the  judge  has  nothing  to  do,  except  in  those  jurisdic- 
tions where  the  judge  is  privileged  to  give  his  opinion  to  the  jury 
upon  questions  of  fact.  It  is  therefore  error  for  the  court,  in 
charging  the  jury,  to  disparage  this  defense. ^  It  is  an  invasion 
of  their  province  for  him  to  tell  them  that  **  an  alibi  is  a  species 
of  defense  which  the  law  looks  upon  with  great  suspicion."  So 
far  from  this  being  the  law,  as  was  well  said  by  Haight,  J.,  **  the 
defense  is  as  honorable,  and,  when  clearly  proved,  as  satisfac- 
tory as  any  defense  which  the  law  permits."  ^  It  is,  in  the  opin- 
ion of  one  court,  error  to  tell  them  that  '*  such  testimony 
(supporting  an  alibi)  should  be  weighed  with  great  caution,  in 
connection  with  all  the  evidence  in  the  case,  because  it  is  a  de- 
fense easily  fabricated,  and  often  attempted  by  contrivance  or 
perjury,"  And  this  error  is  not  cured  by  adding:  '*  But  when 
it  is  fully  and  satisfactorily  established  by  the  evidence,  to  the 
satisfaction  of  a  jury,  it  is  a  good  and  complete  legal  defense  to 
the  prosecution,  and  entitles  the  defendant  to  an  acquittal,"  ^ 

§  2484.  Cautioi^  as  to  this  Defense  in  Webster's  Case.  —  But  the 
above  rule  applies  only  in  those  courts  where  the  judge  is  prohibited  from 
commenting  upon  the  weight  of  the  evidence.*  In  other  jurisdictions, 
the  judges  are  at  liberty  to  give  to  the  jury  the  proper  caution  concern- 
ing a  defense  which  the  experience  of  the  judges  has  shown  to  be 
often  attempted  by  contrivance  and  perjury.  This  was  done  in  the 
charge  of  Chief  Justice  Shaw  to  the  jury  in  Webster's  case;  and,  as 
that  charge  was,  on  all  questions  covered  by  it,  one  of  the  most  lucid 
that  wa9  ever  delivered  from  the  bench  to  a  trial  jury,  the  part  of  it 

1  Post,  §  2336,  et  seq.  8  People  v.  Kelly,  35  Hun  (X.  Y.), 

>  Dawson  v.   State,  62   Miss.  241 ;  295,  303. 
following  Simmons  v.  State,  61  Miss.  -*  Dawson    v.  State^  62    Miss.  241, 

243,    and    qualifying   the    diaum   in  243. 
Kelms  V.  State,  68  Miss.  362.  «  Ante,  §  2287. 
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ivhich  relates  to  this  defense  is  subjoined:  **  The  next  rule  to  which  I 
ask  attention  is  that  all  the  facts  proved  must  be  consistent  with  each 
other,  and  with  the  main  fact  sought  to  be  proved.  When  a  fact  has 
occurred  with  a  series  of  circumstances  preceding,  accompanying  and 
following  it,  we  know  that  these  must  all  have  been  once  consistent  with 
each  other ;  otherwise  the  fact  would  not  have  been  possible.  Therefore, 
if  any  one  fact  necessary  to  the  conclusion  is  wholly  inconsistent  with 
the  hypothesis  of  the  guilt  of  the  accused,  it  breaks  the  chain  of  circum- 
stantial evidence  upon  which  the  inference  depends ;  and,  however  plausi- 
ble or  apparently  conclusive  the  other  circumstances  may  be,  the  charge 
must  fail.  Of  this  character  is  the  defense  usually  called  an  cUibi^  that 
is,  that  the  accused  was  elsewhere  at  the  time  the  offense  is  alleged  to 
have  been  committed.  If  this  is  true,  it  being  impossible  that  the  ac- 
cused should  be  in  two  places  at  the  same  time,  it  is  a  fact  inconsistent 
with  that  sought  to  be  proved,  and  excludes  its  possibility.  This  is  a 
defense  often  attempted  by  contrivance,  subornation  and  perjury. 
The  proof,  therefore,  offered  to  sustain  it  is  to  be  subjected  to  a  rigid 
scrutiny ;  because,  without  attempting  to  control  or  rebut  the  evidence 
of  facts  sustaining  the  charge,  it  attempts  to  prove  affirmatively  another 
fact  wholly  inconsistent  with  it ;  and  this  defense  is  equally  available, 
if  satisfactorily  established,  to  avoid  the  force  of  positive,  as  of  circum- 
stantial evidence.  In  considering  the  strength  of  the  evidence  neces- 
sary to  sustain  this  defense,  it  is  obvious  that  all  evidence  tending  to 
show  that  the  accused  was  in  another  place  at  the  time  of  the  offense,  is 
in  direct  conflict  with  that  which  tends  to  prove  that  he  was  at  the  place 
where  the  crime  was  committed,  and  actually  committed  it.  In  this 
conflict  of  evidence,  whatever  tends  to  support  the  one  tends  itf  the 
same  degree  to  rebut  and  overthrow  the  other;  and  it* is  for  the  jury 
to  decide  where  the  truth  lies."  ^ 

.  §  2235.  Application  of  the  Rale  of  <<  Reasonable  Doubt*' 
to  this  Defense.  —  It  is  not  error  to  refuse  an  instruction  which 
is  so  drawn  as  to  apply  the  rule  of  "  reasonable  doubt  '*  to  par- 
ticular features  of  the  evidence,^  for  instance,  in  the  opinion  of 
some  courts,  to  the  defense  of  alibi^^  or  insanity,^    The  **  rea- 

1  Commonwealth     v,     Webster,    6  «  Mallins   v.  People,    110  HI.  42, 

Cush.  (Mass.)  296,  818.  47. 

«  Ashlockt?.  State,  16  Tex.  App.  14,  <  Webb  v.  State,  9  Tex.  App.  491. 

28;  McCaU  9.  State,  14  Tex.  App.  353. 
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sonable  doubt "  which  the  jurors  are  permitted  to  entertain  must, 
according  to  the  prevailing  view,  be  a  reasonable  doubt  as  to  the 
guilt  of  the  accused,  on  the  whcle  evidence,  and  not  as  to  a  par- 
ticular fact  in  the  case.  Accordingly,  where  the  evidence  of  the 
defendant's  guilt  was  direct,  a  request  to  instruct  the  jury  that 
**  if  there  is  any  one  single  fact  proved  to  your  satisfaction  on 
the  part  of  the  defendant,  by  a  preponderance  of  evidence, 
which  is  inconsistent  with  the  defendant's  guilt,  this  is  sufficient 
to  raise  a  reasonable  doubt,  and  you  should  acquit  the  defend- 
ant," was  properly  refused.^  So,  it  is  generally  not  necessary, 
where  the  court  gives  a  proper  cautionary  instruction  as  to  the 
rule  of  reasonable  doubt  applied  to  the  general  issue  of  guilt  or 
innocence,  to  instruct  the  jury  also  that  they  must  acquit,  if  they 
have  a  reasonable  doubt  of  the  defendant's  sanity  at  the  time  of 
doing  the  act.^  The  prevailing  rule  in  regard  to  the  defense'  of 
insanity  seems  to  be  that  it  is  an  affirmative  defense,  the  burden 
to  establish  which  is  upon  the  accused,  and  that  it  must  be  shown 
by  evidence  which  satisfies  the  minds  of  the  jurors;  which  is 
quite  a  different  thing  from  raising  a  reasonable  doubt  as  to 
whether  or  not  the  accused  was  sane  at  the  time  when  he  com- 
mitted the  act. 

.     »  » 

§  2436.  Tiew  that  a  Reasonable  Doubt  of  the  Presence  of 
the  Accused  at  the  Place  of  the  Crime  Acquits.  —  There  is, 
however,  room  for  invoking  a  different  principle  in  respect  of 
the  defense  of  alibi.  That  defense  is  of  such  a  nature  that,  if 
made  out,  it  excludes  the  possibility  of  .the  defendant's  guilt  to  a 
demonstrative  certainty.  If  the  defendant  was  not  at  the  place 
where  the  crime  was  comnitted,  at  the  time  when  it  was  com- 
mitted (excluding  those  cases  where  he  is  charged  as  an  absent 
principal  or  accessory),  he  is  not  the  guilty  person;  therefore,  in 
so  far  as  the  evidence  raises  any  doubt  as  to  whether  he  was 
present  at  the  time  and  place  of  the  commission  of  the  offense, 
precisely  to  that  extent  it  raises  a  doubt  of  his  guilt.     It  is, 

>  State  V.  Roberts,  16  Ore.  187;  «.  c.  2  Webb  ©.  State,  9  Tex.  App.  491. 

13  Pac.  Rep.  896. 
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therefore,  unavoidably  logical,  and  hence  proper,  to  instruct  the 
jury  that  the  defendant  cannot  be  convicted  if  the  evidence  ad- 
duced by  him  tending  to  show  an  alibi^  raises  a  reasonable 
doubt  of  his  having  been  present  at  the  time  and  place  of  the 
crime.  Some  courts  have  taken  this  view,  holding  it  proper  to 
instruct  the  jury  that  if,  from  the  evidence,  they  have  a  reason- 
able doubt  as  to  whether  the  defendant  was  at  the  place  where 
the  crime  was  committed  at  the  time,  or  was  at  the  place  where 
the  evidence  tends  to  show  that  he  was,  they  should  find  him  not 
guilty.^  **An  alibi  is  a  legitimate  defense,  and  if  the  evidence 
touching  it  wad  sufficient  to  raise  a  reasonable  doubt  of  the  ap- 
pellant's guilt  in  the  minds  of  the  jury,  it  should  have  been  con- 
sidered, although  the  alibi  did  not  cover  the  whole  time  during 
which  the  crime  was  committed;"  Accordingly,  it  was  error  to 
instruct  the  jury  to  disregard  this  defense,  if  it  failed  to  cover 
the  whole  time  during  which  the  crime  may  have  been  com- 
mitted.^ Where  this  rule  prevails  it  is,  of  course,  error  to  in- 
struct the  jury  to  the  effect  that  the  defense  of  alibi  must  be 
fully  and  satisfactorily  established  by  the  evidence,  or  that  it 
must  be  established  by  the  evidence  to  the  satisfaction  of  the 
jury.^  The  courts  which  so  hold,  necessarily  proceed  upon  the 
view  that  alibi  is  not  an  extrinsic  defense  which  confesses  the 
fact  and  avoids  it,  but  that  it  is  rather  a  defense  which,  if  it 
could  be  spoken  of  in  the  language  applied  to  pleadings  in  civil 
cases,  might  be  called  a  special  traverse  of  the  indictment.  It  is 
an  attack  upon  the  evidence  which  tends  to  prove  guilt.  It  is  a 
defense  which,  if  made  out,  meets  and  overthrows  every  allega^ 
tion  in  the  indictment.  Under  this  view,  the  burden  is  not  upon 
the  defendant  to  establish  it  by  a  preponderance  of  evidence,  as 
is  the  case  in  other  extrinsic  defenses.*    It  does  not  seem  to  fol- 


1  Binns  v.  State,  46  Ind.  811; 
French  v.  State,  12  Ind.  670.  It  has 
been  said  in  the  same  State,  for  obvi- 
ous reasons,  that  it  is  improper  to  in- 
struct the  jury  that  "the  defense  of 
alibi  does  not  belong  to  the  doctrine  of 
doubts,  which  entitles  the  defendant  to 
be  acquitted.'*    Binns  r.  State,  «)rpra. 


>  Kaufman  v.  State,  49  Ind.  248, 251. 

^  Dawson  v.    State,  62  Miss.  241; 
Walker  r.  State,  42  Tex.  360,  369. 

*  Johnson  v.  State,  21  Tex.   App. 
868,  880,  881 ;  Ayers  v.  State,  21  Tex 
App.  899,  401;    Walker   v.  State,  42 
Tex.  860,  869;  Humphreys  v.  State,  18 
Tex.  App.  802, 809.    See  also  Cunnings 
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low,  however,  that,  because  this  defense  is  in  the  nature  of  a 
special  attack  upon  the  inculpatory  evidence  of  the  State,  the 
burden  is  not  upon  the  defendant  to  prove  it,  as  these  courts 
hold.  The  burden  of  proving  it  certainly  cannot  be  upon  the 
State;  and  if  it  does  not  rest  upon  the  defendant,  upon  whom 
does  it  rest?  Certainly  not  on  the  judge  or 'the  court  crier. 
The  courts  which  so  reason  seem  to  forget  that  the  burden  of 
proof — which  is  merely  another  name  for  the  necessiti/  of 
proof  —  is  one  thing,  and  that  the  quantum  of  evidence  to  sus- 
tain the  burden  is  another  thing.  Certainly  the  burden  of  estab- 
lishing this  defense  is  upon  the  defendant,  in  spite  of  all  the 
casuistry  by  means  of  which  judges  have  led  themselves  to  the 
contrary  conclusion.  Suppose  the  defendant  is  indicted  for  a 
crime  committed  at  a  given  date  in  St.  Louis,  and  his  defense  is 
that  on  that  date  he  was  in  Chicago.  If  he  is  not  to  prove  this, 
by  whom  is  it  to  be  proved  ?  Is  the  State  to  undertake  the  task 
of  proving  that  he  was  not  in  ten  thousand  different  places  at  the 
time  when  the  crime  was  committed  ?  But  upon  the  most  un- 
shaken grounds,  this  burden  is  sustained,  and  an  adequate  quan- 
tum of  proof  produced  by  the  defendant,  when  he  succeeds  in 
raising  a  reasonable  doubt  in  the  minds  of  the  jurors  as  to  whether 
or  not  he  was  at  the  place  of  the  crime  when  it  was  committed.^ 

^2437.  View  tbat  an  Alibi  is  an  Extrinsic  Defense,  as  to 
wbich  the  Burden  is  on  tlie  Accused  to  Establisli  it  by  a  Pre- 
ponderance of  Evidence.  —  This  doctrine  seems  to  have  been 
first  formulated  by  Chief  Justice  Shaw  in  Webster's  case.  The 
alibi  which  was  set  up  in  that  case  was  not  the  alibi  of  the  ac^ 


ham  V.  state,  56  Miss.  269 ;  Hawthorn 
V.  State,  58  Miss.  778;  Smith  v.  State, 
58  Miss.  867;  Ingram  v.  State,  62  Miss. 
142. 

1  In  this  view,  the  reasoning  upon 
which  the  Court  of  Appeals  of  Texas 
held  the  following  instruction  errone- 
ous seems  strangely  untenable :  ''If 
the  jury  believe  the  alihv  that  has  been 
Bet  up  as  the  defense  in  this  case  has 
l)een  proven,  or  if  they  have  a  reason- 


able doubt  as  to  the  fact  of  whether 
said  alibi  has  been  proven,  they  will 
give  the  defendant  the  benefit  of  it  and 
acquit  him.  When  an  alibi  is  relied 
upon  as  a  defense,  it  rests  on  the  de- 
fendant to  prove  it  to  the  extent  of 
raising  a  reasonable  doubt  as  to 
whether  the  accused  is  the  person  who 
committed  the  offense  charged.*' 
Humphreys  v.  State,  18  Tex.  App.  302, 
309. 
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cused,  but  that  of  the  deceased.  In  other  words,  evidence  was 
given,  on  behalf  of  the  accused,  tending  to  show  that  on  the  day 
foUowinor  that  on  which  the  murder  had  been  located,  Dr.  Park- 
man,  the  supposed  murdered  man,  had  been  seen  walking  in  one 
of  the  streets  of  Boston,  It  was  conceded  in  the  charge  of 
Chief  Justice  Shaw  that  this  fact,  if  proved,  would  be' conclu- 
sive in  favor  of  the  defendant.  11  is  entire  charge  on  this  sub- 
ject was  as  follows:  •'  We  now  come  to  consider  that  ground  of 
defense  on  the  part  of  the  defendant,  which  has  been  denomi- 
nated, not  perhaps  with  precise  legal  accuracy,  an  alibi;  that  is, 
that  the  deceased  was  seen  elsewhere  out  of  the  medical  college 
after  the  time  when,  by  the  theory  of  the  proof  on  the  part  of 
the  prosecution,  he  is  supposed  to  have  lost  his  life  at  the  medi- 
cal college.  It  is  like  the 'case  of  an  alibi  in  this  res^pect,  that 
it  proposes  to  prove  a  fact  which  is  repugnant  to  and  inconsistent 
with  the  facts  constituting  the  evidence  on  the  other  side,  so  as 
to  control  the  conclusion,  or  at  least  render  it  doubtful,  and  thus 
lay  the  ground  of  an  acquittal.  And  the  court  are  of  opinion 
that  this  proof  is  material;  for,  although  the  time  alleged  in  the 
indictment  is  not  material,  and  an  act  done  at  another  time  would 
sustain  it,  yet  in  point  of  evidence  it  may  become  material;  and 
in  the  present  case,  as  all  the  circumstances  shown  on  the  other 
side,  and  relied  upon  as  proof,  tend  to  the  conclusion  that  Dr. 
Parkman  was  last  seen  entering  the  medical  college,  and  that  he 
lost  hid  life  therein,  if  at  all,  the  fact  of  his  being  seen  else- 
where afterwards  would  be  so  inconsistent  with  that  allegation, 
that,  if  made  out  by  satisfactory  proof,  we  think  it  would  be 
conclusive  in  favor  of  the  defendant.  Both  are  affirmative  facts ; 
and  the  jury  are  to  decide  upon  the  weight  of  the  evidence. 
When  you  are  called  upon  to  consider  the  proof  of  any  particu 
lar  fact,  you  will  consider  the  evidence  which  sustains  it  in  con- 
nection with  that  which  makes  the  other  way,  and  be  governed 
by  the  weight  of  the  proof.  Proof  which  would  be  quite  suf- 
ficient to  sustain  a  proposition,  if  it  stood  alone,  may  be 
encountered  by  such  a  mass  of  opposite  proof  as  to  be  quite 
over-balanced  by  it.  In  the  ordinary  case  of  an  alibis  when  a 
party  charged  with  a  crime  attempts  lo  prove  that  he  was  in 
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another  place  at  the  time,  all  the  evidence  tending  to  prove  that 
he  committed  the  offense,  tends  in  the  same  degree  to  prove  that 
he  was  at  the  place  when  it  was  committed.  If,  therefore,  the 
proof  of  the  alibi  does  not  outweigh  the  proof  that  he  was  at 
the  place  when  the  offense  was  committed,  it  is  sufficient."^ 
This  view,  that  the  doctrine  is  that  the  burden  of  proof  to  es- 
tablish an  alifji  is  upon  the  defendant,  and  that  this  defense  must 
be  established  by  a  preponderance  of  the  evidence,  has  gained 
considerable  foot-hold,  and  is  possibly  the  prevailing  view.  It 
obtains  in  Iowa,  and  the  cases  in  that  State  hold  that  it  is  proper 
so  to  instruct  the  jury.*  A  minority  of  that  court,'  have  re- 
cently endeavored  to  break  away  from  this  rule  and  establish  the 
doctrine  in  conformity  with  that  held  in  Indiana,^  elsewhere 
expounded.' 

§  2438.  Jury  how  Instructed  where  this  View  Prevails.  —  In  a 
jurisdiction  where  this  view  prevails,  it  has  been  held  proper  to  refuse 
an  insirnction  which  tells  the  jury  that  '^  if,  in  view  of  all  the  evidence, 
the  jury  have  a  reasonable  doubt  as  to  whether  the  defendant  was  in 
some  other  place  when  the  offense  was  committed,  they  should  give  the 
defendant  the  benefit  of  the  doubt,  and  acquit  him."  ^  On  the  other 
hand,  an  instruction  has  been  approved  in  a  late  case  which  told  the 
jury.  ^'  The  burden  of  establishing  an  alibi  is  cast  upon  the  defendants, 
and  the  evidence  introduced  to  sustain  it  should  outweigh  the  proof  in- 
troduced by  the  State  tending  to  show  that  the  defendants  participated 
in  the  crime.  They  are  not  bound  to  establish  such  defense  beyond  a 
reasonable  doubt ;  but  if,  upon  the  whole  case,  the  testimony  raises  in 
your  minds  a  reasonable  doubt  that  the  defendants  were  present  at  the 
place  where  the  assault  was  committed,  that  of  course  would  create  a 
reasonable  doubt  as  to  their  guilt,  and  would  entitle  them  to  an  ac- 
quittal." ^    The  following  instruction,  drawn  on  the  contradictory  con- 

1  Com.  «.  Webster,  6  Cush.  (Mass.)  ilton,   II  N.   W.  Rep.  6;   «.  c.  67  la. 

29G,  323,  824.  598. 

*  State  V,  Vincent,  24  la.  670,  678;  «  Adams,  C.  J.  and  Day,  J. 

State  0.  Hardin,  46  la.  623,  629;  State  *  French  v.  State,  12  Ind.  670. 

V.  Red,  53  la.  69;    8,  c.  4  N.  W.  Rep.  '  State  v,  Hamilton,  supra. 

831;  State  v.  Reed,  62  Iowa,  40;  s,  c.  "  Mullinsv.  People,  110  111.  43. 

17  N.  W.  Rep.  150;  State  v.  Kline,  64  ^  State  v.  Fry,  67  Iowa,  478.    See 

lo.  183;  8.  c.  6  X.  W.  Rep.  184;  State  also.  State  v.  Reed,  62   Iowa,  40,  and 

V  Northrup,48  la.  583;  State  v.  Ham-  State  v.  Hemrick,  Id.  414. 
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ception  that  the  defendant  must  prove  the  alibi  by  a  preponderance  of 
evidence,  but  tUat  the  jury  must  nevertheless  acquit  him  if,  on  all  the 
evidence,  they  have  a  reasonable  doubt  of  his  guilt,  has  been  approved : 
*^  The  defendant  has  offered  evidence  tending  to  show  that,  at  the  time 
of  the  alleged  assault,  he  was  absent  some  considerable  distance  from 
where  the  transaction  occurred.  On  this  subject  you  are  instructed 
that  if  you  believe,  from  a  preponderance  of  evidence,  that  the  defendant 
was  at  the  house  of  Michael  McLaughlin  at  the  time  the  alleged  crime  was 
committed,  your  verdict  should  be  for  the  defendant.  The  defendant 
is  not  required  to  prove  an  alibi  beyond  a  reasonable  doubt,  but  it  is 
sufficient  if  you  are  satisfied  by  a  preponderance  of  evidence  that  the 
defendant  was  at  the  house  of  said  Michael  McLaughlin  at  the  time 
said  crime,  if  any,  was  committed.  By  a  preponderance  of  evidence,  as 
herein  mentioned,  is  meant,  not  a  greater  number  of  witnesses,  but 
greater  weight  of  testimony.  If  the  circumstances  in  evidence,  taken 
together,  in  your  judgment,  outweigh  the  testimony  of  any  number  of 
witnesses,  then  you  will  be  authorized  to  award  the  preponderance  to 
the  circumstances,  and  render  your  verdict  accordingly.  But  you  will 
remember  that  if,  from  all  the  evidence,  there  is  a  reasonable  doubt  of 
defendant's  guilt,  he  must  be  acquitted,  whether  that  doubt  arises  from 
a  defect  in  the  evidence  on  the  part  of  the  State,  or  from  evidei^ce  in- 
troduced by  defendant."  ^ 

§  2439.  Other  Instructions  as  to  this  Defense.  —  Other  instmo- 
tions  given  by  the  courts  which  entertain  the  opposing  theories  above 
pointed  out  respecting  this  defense,  present  less  dissimilarity  than  might 
be  supposed.  Where  the  view  that  this  defense  is  to  be  established  by 
the  defendant  by  a  preponderance  of  evidence  prevails,  it  is  usual  to 
instruct  the  jury  that,  if  they  have  a  reasonable  doubt,  on  all  the  evi- 
dence in  the  case,  whether  the  defendant  was  present  at  the  place  of 
the  crime  and  at  the  time  of  its  commission,  they  should  acquit.^  Where 
the  opposing  view,  that  it  is  sufficient  that  the  evidenee  raises  a  reason* 
able  doubt  as  to  the  presence  of  the  accused  at  the  time  and  place  of 
the  crime,  prevails,  it  is  usual  to  instruct  the  jury  in  such  terms  as  the 
following :  **  If  you  entertain  a  reasonable  doubt  that  at  the  time  the  de- 
fendant was  not  there,  but  elsewhere  or  at  his  own  house,  then  the  de- 
fendant would  be  entitled  to  the  benefit  of  such  doubt,  and  in  such  case 

1  Approved  In  State  v,  Kline,  54  la.      623;  State  v.  Waterman,  1  Nev.  553, 
185.    See  also,  State    v,  Vincent,  24  «  State  v.  Fry,  67  Iowa,  478. 

Iowa,  570;  State  v.  Hardin,  46  Iowa, 
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you  will  acquit  him.*'^  Or  thus:  "If,  after  consideiing  all  the  evi- 
dence introduced  by  the  prosecution,  and  all  the  evidence  introduced 
by  the  defense,  you  entertain  a  reasonable  doubt  as  to  whether. the  de- 
fendant has  been  identified  as  one  of  the  persons  present  and  participating 
in  the  offense  charged,  you  should  find  him  not  guilty."  ^  It  has  been 
held  proper,  where  the  indictment  was  for  arson,  to  instruct  the  jury 
that,  "  to  render  the  proof  of  an  alibi  satisfactory  to  the  jury,  the  evi- 
dence must  cover  the  whole  of  the  time  of  the  setting  of  said  fires  (if. 
the  jury  believe  from  the  evidence  that  said  stacks  were  set  on  fire),  so 
as  to  render  it  impossible,  or  very  improbable,  that  the  defendants,  or 
any  of  them,  could  have  committed  the  act."  ^  Apparently,  on  the 
same  view,  it  has  been  h^d  proper  to  charge  the  jury  ''  that  an  alibi 
must  be  very  clearly  made  out  before  the  jury  should  be  called  on  to 
believe  it."  ^ 

§  2440.  Model  op  a  Complete  Hypothetical  Instruction  as  to  this 
Defense.  —  It  will  be  safe  and  proper,  in  any  case  where  this  defense 
is  set  up,  for  the  trial  judge  to  frame  an  instruction  to  the  jury  on  the 
following  model,  taken  from  a  recent  case:  *'  Where  a  person  on  trial 
for  a  crime  shows  that  he  was  in  another  place  at  the  time  when  the  act 
Was  committed,  he  is  said  to  prove  an  cdibi.  One  of  the  defenses 
interposed  by  the  defendant  in  this  case. is  what  is  known  a^  an  alibi  — 
that  is,  the  defendant  was  at  another  place  at  the  time  of  the  commis- 
sion of  the  crime.  The  court  insti*uots  the  jury  that  such  defense  is  as 
proper  and  as  legitimate  if  proved,  as  any  other,  and  all  evidence  bearing 
upon  that  point  should  be  carefully  considered  by  the  jury.  If,  in  view  . 
of  all  the  evidence,  the  jury  have  a  reasonable  doubt  as  to  whether 
the  defendant  was  in  some  other  place  when  the  crime  was  committed, 
they  should  give  the  defendant  the  benefit  of  the  doubt  and  find  him 
not  guilty.  As  regards  the  defense  of  an  alibis  the  jury  are  instructed 
that  the  defendant  is  not  required  to  prove  that  defense  beyond  a  rea- ' 
fionable  doubt,  to  entitle  him  to  an  acquittal.  It  is  sufilcient  if  the  de- 
fense upon  that  point  raises  a  reasonable  doubt  of  his  presence  at  the 
time  and  place  of  the  commission  of  the  crime  charged.  The  court 
further  instructs  the  jury  that  if  they  believe  from  the  evidence  that,  at 
the  time  of  the  alleged  larceny,  and  at  the  hour  the  crime  was  com- 

1  Approved  in  Thornton  v.  State,  •  Approved  in  Creed  v.  People,  81 

20  Tex.  App.  619,  535.  lU.  568,  669. 

«  Mulllns  V,  People,  110  111.  43.  *  State    v.   Drawdy,    14    Rich.    L. 

(S.  C.)  88. 
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mitted,  the  defendant  McLain  was  at  the  restaurant  of  William  Ince^ 
as  testified  to  by  some  of  the  defendant's  witnesses,  and  was  not  pres- 
ent at  the  scene  of  the  larceny  at  the  time  of  its  commission,  then  yoa 
must  acquit  the  defendant.  The  jury  are  instructed  that  if  you  enter- 
tain any  reasonable  doubt  as  to  whether  or  not  the  defendant  McLain 
was  at  Ince's  restaurapt  or  at  the  scene  of  the  larceny,  Calmelet's  store, 
at  the  time  the  larceny  was  committed,  then  it  is  your  sworn  duty,  under 
the  law,  to  give  the  benefit  of  the  doubt  to  the  defendant,  and  acquit 
him.  The  jury  are  instructed  that  if  you  should  entertain  a  reasonable 
doubt  as  to  the  defendant's  guilt  he  should  be  acquitted,  although  the 
jury  might  not  be  able  to  find  that  the  cUibi  was  fully  proved."  ^ 

§  2441.  When  Court  not  Required  to  Gbarge  as  to  this 
Defense.  —  In  those  jurisdictions  where,  in  criminal  cases,  mere 
non-direction  is  not  error,  unless  the  court  is  requested  to  give 
an  appropriate  instruction  and  refuses,  it  is  obvious  that  a  fail- 
ure to  give  an  instruction  directing  the  attention  of  the  jury  to 
this  defense  will  not  entitle  the  prisoner  to  a  new  trial;  and  even 
in  a  State  where  the  court  is  bound  to  charge  the  law,  without 
request,  in  respect  of  the  defense  set  up  by  the  accused,  it  has 
been  reasoned  that  this  defense  is,  in  general,  sufficiently  em- 
braced in  the  general  charge  that  a  defendant  is  by  law  presumed 
to  be  innocent,  until  his  guilt  is  established  by  competent  evi- 
dence, beyond  a  reasonable  doubt.^  But  while  in  that  State  the 
court  is  not  bouad  to  do  this,  except  upon  request,  it  is,  of 
course,  held  entirely  proper  to  do  so;  ^  and  where  this  is  the 
only  defense  set  up,  it  is  held  that  the  court  is  bound  to  charge 
the  law  in  respect  of  it.*  Where  there  is  evidence  tending  to 
support  this  defense,  it  is,  in  that  jurisdiction,  held  error  for  the 
court  to  refuse,  upon  request,  to  charge  the  law  in  respect  of 
it ; '  and  it  seems  that  the  failure  of  the  court  to  so  charge  will 

1  Approved  in  McLain  v.  State,  18  ^  McGrew  v.  State,  10  Tex.  App. 

Neb.    169,    100,    citing    Campbell    v.  539;  Granger  v.   State,   11  Tex.  App. 

People,  109  111.  565.  454;  Hunnicatt  v.  State,  18  Tex.  App. 

«  Ayers  v.  State,  21  Tex.  App.  899,  600. 
401;  Davis  v.  State,   14  Tex.  App.  645;  '  Long  v.  State,  11  Tex.  App.    381 ; 

McAfee  r.  State,  17  Tex.  App.  131.  Ayers    v.   State,    21   Tex.   App.    899» 

«  Deggs  «.    State,  7  Tex.  App.  859.  405. 
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be  fatal  to  the  conviction,  provided  an  exception  is  saved  to  the 
omission/  and  this  omission  has  been  held  in  some  cases  fatal, 
^though  not  excepted  to  at  the  time  of  the  trial.''^ 

§  2442.  Effect  of  an  Unsuccessful  Attempt  to  Prove  an 
Alibi.  —  It  is  said  by  writers  on  circumstantial  evidence,  that 
**  an  unsuccessful  attempt  to  establish  an  alibi  is  always  a  cir- 
cumstance of  great  weight  against  a  prisoner,  because  a  resort 
to  that  kind  of  evidence  implies  an  admission  of  the  truth  and 
relevancy  of  the  facts  alleged,  and  the  correctness  of  the  infer- 
-ences  drawn  from  them,  if  they  remain  uncontradicted."^  It 
has  been  held  proper  to  instruct  the  jury  that  an  unsuccessful 
attempt  to  prove  an  alibiy  in  a  criminal  case,  is  a  circumstance 
to  be  weighed  against  the  defendant.*  The  propriety  of  such  an 
instruction,  especially  in  those  jurisdictions  which  scrupulously 
uphold  the  independence  of  juries,  may  be  doubted;  since  the 
weight  to  be  attached  to  this  circumstance  is  exclusively  for  the 
jury,  and  where  they  receive  such  an  admonition  from  the 
bench,  they  are  liable  to  give  undue  weight  to  it.  Accordingly, 
where  the  judge  charged  the  jury  thus:  *'  An  alibi ^  if  proved, 
constitutes  a  complete  defense;  if  not  proved,  and  you  think 
it  has  not  been  proved,  the  attempt  to  manufacture  evidence  is  a 
circumstance  which  always  bears  against  the  person.  No  inno- 
cent man  is  driven  to  manufacture  evidence,"  —  this  was  held 
to  be  error  and  ground  of  reversal.*  So,  where  the  jury  were 
instructed  that  the  defense  of  alibi  **  was  a  great  risk  to  the 
defendant  who  attempted  to  set  it  up,  and  that  when  it  fails, 
such  failure  ought  to  raise  a  strong  presumption  against  the  bona 
fides  of  the  defense  ;  not  that  such  failure  is  conclusive  of  the 
guilt  of  a  defendant,  but  that  it  raises  a  fair  presumption  against 

• 

i  Hannicuttr.  State,  18  Tex.  App.  «  wmis  Cir.  Ev.  8S;  BurriU  Clr. 

498.  622;  McAfee  t;.   State,   17    Tex.  Ev.  619. 

App.   131;    Deggs  v.  State,   17    Tex.  *  Kilgore   r.   State,   74  Ala.    1,    8. 

App>  869;   McGrew  v.  State,  10  Tex.  Compare  Porter  v.  State,  65  Ala.  107; 

App.  639;  Long  9.  State,  11  Tex.  App.  Gordon  i?.  People,  83  N.  Y.  601. 
381;*Grangcrt;. State,  11  Tex. App. 454.  ^Turner   v.  Com.,   86  Pa.  St.  54, 

»  Davis  r.  State,  14  Tex.  App.  645;  73. 
Nlnnon  v.  State,  1 7  Tex.  App.  G50. 
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him,  on  the  ground  on  which  he  had  chosen  to  rest  his 
defense,*'  —  it  wms  held  that  this  was  a  misdirection,  for  which 
there  most  be  a  new  trial.^ 

$  2443.  As  to  tbe  Stren^h  of  Ertdence  to  Establish  Iden- 
aty.  —  Where  the  quet^^tion  of  the  identity  of  the  accused  as  the 
per-ion  who  committed  the  crime  is  in  doubt  or  dispute,  no  rule 
is  known  which  requires  the  judge  to  give  a  special  instruction  to 
the  jury  as  to  the  strength  of  evidence  necessary  to  establish 
identity.  The  general  instruction  touching  the  presumption  of 
innocence,  and  the  necessity  of  overcoming  this  presumption  by 
evidence  which  satisfies  the  minds  of  the  jury  of  the  guilt  of  the 
accus^ed,  beyond  a  reasonable  doubt,  will  ordinarily  be  sufficient 
for  the  purposes  of  justice  in  such  a  case.  It  has  been  held  that 
an  instruction  which  tells  the  jury  that,  in  considering  the  evi- 
dence in  the  case  as  to  the  identity  of  the  defendant  as  being 
present  at  the  crime  and  participating  in  it,  "  the  jury  must  feel 
an  abiding  confidence  and  full  faith  that  the  witnesses  who  have 
undertaken  to  testify  are  not  mistaken  in  their  testimony,"  is 
properly  refused.*  And  where  the  identity  of  the  accused  de- 
pended upon  the  testimony  of  the  prosecutrix  alone,  it  was  held 
proper  to  instruct  them  that  if  the  prosecutrix  "  may  be  mis- 
taken as  to  his  identity,  then  the  jury  ought  to  acquit."  The 
court  reason  that  a  mere  possibility  of  a  mistake  does  not 
authorize  an  acquittal,  tbe  rule  being  that  it  is  a  reasonable  doubt 
upon  the  whole  evidence  of  the  defendant's  guilt  which  requires 
this.  **A  mere  possibility  of  mistake,"  said  Stone,  C.  J.,  **  is  not 
the  equivalent  of  that  insufficiency  of  proof  which,  as  a  matter 
of  law,  generates  a  reasonable  doubt,  and  demands  an  acquittal."  ' 

§  2444.  As  to  Evidence  of  Good  Character. —  The  defendant 
In  a  criminal  trial  is  always  entitled  to  introduce  evidence  of  his 
good  character,  as  a  fact  to  weigh  in  his  favor ;  and  it  seems  that 
he  is  entitled,  if  he  requests  it,  to  have  the  jury  advised  as  to  the 

• 

J  Cora.  V.  Fisher,  16  Phila.  (Pa.)  387.  '  Booker  v.  State,  7G  Ala.  22,  25. 

s  Hughes  V.  State,  75  Ala.  31,  35. 
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weight  to  be  given  to  sach  evidence.  In  one  jurisdiction  it  has 
been  held :  **  The  good  character  of  the  party  accused,  satis- 
factorily established  by  competent  witnesses,  is  an  ingredient 
which  ought  always  to  be  submitted  to  the  consideration  of  the 
jury,  together  with  the  other  facts  and  circumstances  of  the  case. 
The  nature  of  the  charge,  and  the  evidence  by  which  it  is  sup- 
ported, will  often  render  such  ingredients  of  little  or  no  avail; 
but  the  more  correct  course  seems  to  be,  not  in  any  case  to  with- 
draw it  from  consideration,  but  to  leave  the  jury  to  form  their 
conclusions  upon  the  whole  of  the  evidence,  whether  an  indi- 
vidual whose  character  was  previously  unblemished,  has  or  has  not 
committed  the  pailicular  crime  for  which  he  is  called  upon  to 
answer."  *  The  caution  which  is  generally  given  under  this  head 
is  rather  against  than  in  favor  of  the  accused.  In  one  case  it 
was  said  :  ''  If  you  believe  the  defendant  guilty,  you  must  so  find, 
notwithstanding  his  good  character."^  In  anol her  case  it  was 
this:  **  The  character  of  the  defendant  is  also  a  matter  for  your 
consideration.  The  evidence  as  to  his  character  should  be  given 
such  weight,  in  explanation  of  the  transaction  between  himself 
and  the  deceased,  as  to  you  seems  proper.  But  if  you  shall  con- 
cludC)  from  all  the  evidence,  that  the  defendant  is  guilty,  you 
should  not  acquit  him  because  you  may  believe  that  he  has  here- 
tofore been  a  person  of  good  repute."  '  The  following,  in  a  case 
of  robbery,  seems  to  be  fuller  and  better:  **  Some  evidence  has 
been  offered  by  the  defendants  in  regard  to  their  character  for 
honesty.  This  evidence  should  be  considered  by  the  jury  as 
tending  to  establish  a  defense.  If,  however,  the  jury  should  be 
satisfied,  beyond  a  reasonable  doubt,  of  the  guilt  of  the  defend- 
ants, after  a  full  consideration  of  all  the  evidence  in  the  case,  in- 
cluding the  testimony  in  regard  to  the  character  of  the  defendants 
for  honesty,  then,  in  that  view  of  the  case,  though  the  jury 
might  believe  that  the  defendants  had  a  good  character  for 
honesty  before  the  alleged  robbery,  that  would  not  avail  them  as 

1  Felix  o.  State,  18  Ala.  720,  725;  *  Approved  in  State  v.  Vansant,  80 

Booker  v.  State,  76  Ala.  22,  25.  Mo.  67,  70.    For  anotlier  similar  in- 

>  Approved  in  People  v,  Samsels,  struction,  see  State  v.  Jones,  78  Mo. 

66  Cal.  99.  278,  28S. 
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a  defense,  or  entitle  them  to  an  acquittal."^  Beyond  such  cau- 
tions as  the  above,  evidence  of  this  kind  ought  not  to  be  dispar- 
aged, and  therefore  the  grounds  upon  which  the  following 
instruction  was  approved  must  be  considered  doubtful:  **  Evi- 
dence of  good  character  is,  in  law,  to  be  considered  by  the  jury, 
in  all  doubtful  cases,  of  great  weight;  yet,  if  the  proof  of  guilt 
is  direct  and  clear,  it  is  entitled  to  little  consideration."  ^  On 
the  other  hand,  where  the  judge  gave  the  usual  caution  in  respect 
to  such  evidence,  it  was  held  not  error  to  refuse  to  charge,  on 
the  request  of  the  defendant,  '*  that  the  good  character  of  the 
defendant,  up  to  his  eighteenth  year,  is  sufficient  to  generate  a 
reasonable  doubt  of  his  guilt,  if  the  jury  so  believe;  "  the  rea- 
son being  that  the  sufficiency  of  such  evidence  is  always  for  the 
jury,  while  this  charge  asserted  its  sufficiency  as  a  matter  of 
law.'  It  has  been  held  proper  to  refuse  an  instruction  that 
*•  the  law  says  if  the  defendants  have  proved  a  good  character, 
such  good  character  may  be  looked  to,  independent  of  the  evi- 
dence in  the  case,  to  generate  a  doubt  of  their  guilt;  "  since  this 
species  of  evidence  is  **  not  to  be  considered  independent  of,  but 
in  connection  with,  the  otlier  evidence;  and  the  jury  are  to  say, 
after  a  deliberate  consideration  of  all  the  evidence,  whether  the 
defendant  is  guilty  or  innocent."  * 

§2445.  As  to  the  Value  of  the  Testimony  of  the  Accnsed. — 

In  the  opinion  of  most  American  courts,  it  is  proper  for  the 
judge,  in  a  case  where  the  accused  person  has  testified  as  a  wit- 
ness in  his  own  behalf,  to  advise  the  jury  that,  in  determining 
the  value  of  his  testimony,  they  are  at  liberty  to  take  into  con- 
sideration the  fact  of  his  interest  in  the  result  of  the  trial,  pro- 


1  Approved  in  McQueen  v.  State,  82 
Ind.  74.  See  also  Rollins  v.  State,  62 
Ind.  4G;  Kistler  v.  State,  54  Ind.  400. 

*  Approved  in  Creed  v.  People,  81 
ni.  669. 

*  Booker  v.  State,  76  Ala.  22,  25. 
Compare  Hall  v.  State,  40  Ala.  698. 

<  Williams  t?.  State,  62  Ala.  412, 
418.    The    Supreme  Court    of   Iowa 


condemn  an  instruction  on  the  sub- 
ject, drawn  in  the  language  of  Web- 
sterns  Case  (5  Cush.  (Mass.)  295). 
State  V,  demons,  61  Iowa,  274;  s.  c. 
1  N.  W.  Rep.  546,  549;  State  «. 
Northrup,  48  Iowa,  683  (Anno  1878) ; 
State  V.  Harding,  46  Iowa,  628  (Anno 
1877). 
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vided  be,  at  the  same  time,  cautions  them  that  the  weight  which 
they  shall  give  to  his  testimony  is  exclusively  for  their  determina- 
tion.^ In  most  of  the  decisions  cited  in  the  last  preceding  note, 
models  of  cautionary  instructions  under  this  head  are  given. 
These  instructions,  though  couched  in  varying  language,  for  the 
most  part  unite  in  conveying  to  the  jury  the  following  admoni- 
tions: 1.  That  under  the  law  the  accused  is  a  competent  witness 
in  his  own  behalf,  and  that  the  jury  are  bound  to  consider  his  tes- 
timony. 2.  That,  in  determining  what  Veight  to  give  to  it,  it 
is  proper  for  them  to  take  into  consideration  his  interest  in  the 
result  df  the  trial.'  3.  That  they  may  give  to  his  testimony  such 
weight  as,  under  all  the  circumstances,  they  think  it  entitled  to. 
He  may  caution  them  that  they  are  not  bound  to  believe  the  tes- 
timony of  the  accused;^  but  he  should  not  so  frame  such  an  in- 
struction as  to  cast  discredit  upon  the  testimony  which  the  ac- 
cused has  given.^    In  such  instructions  the  jury  are  sometimes 


1  People  V.  Wheeler,  66  Cal.  77; 
People  V.  Morrow,  60  Cal.  146;  People 
V.  O'Neal,  67  Cal.  378;  People  v,  Cro- 
nin,  84  Cal.  195;  People  v,  Kuapp, 
71  Cal.  1;  «.  c.  S  Crim.  L.  Mag. 
640;  State  v,  Sterrett,  71  Iowa,  386; 
8,  c.  82  N.  W.  Rep.  887;  Bressler  r. 
People,  117  111.  439,  440;  Rider  v.  Peo- 
ple, 110  111.  13;  BuUiner  r.  People,  96 
111.407;  lllrschmanv.  People,  101  IIL 
6^8;  Chambers  r.  People,  106  lU.  416; 
Creed  r.  People,  81  111.  669;  People  v. 
•Calvin,  60  Mich.  113;  «.  c.  26  N.  W. 
Eep.  851;  Ilaines  v.  Territory  (Wyo.), 
13  Pac.  Rep.  8 ;  State  v,  Elliott,  90  Mo, 
350;  8,  c.  2  S.  W.  Rep.  411;  State  v. 
McGiuuis,  76  Mo.  826;  State  v.  Ma- 
guire,  60  Mo.  197;  State  v,  Zorn,  71 
Mo.  416;  State  v.  Cook,  84  Mo.  40; 
People  ».  Petmecky,  99  N.  Y.  415, 
421;  State  v.  Wisdom,  84  Mo.  177, 
100.  Contrary  to  the  statement  ki 
the  text,  it  is  ruled  in  Kentucky  that, 
In  the  trial  of  an  indictment  for  a 
felony,,  the  court  should  not  give  in- 
iitriictions  directing  the  attention  of 


the  jury  to  the  Interest  of  witnesses 
in  the  result  of  the  trial,  the  court 
reasoning  that  this  is  an  invasion  of 
the  province  of  the  jury.  Wright 
V.  Commonwealth  (Ky.),  2  S.  W. 
Rep.  905.  Such,  also,  seems  to  be 
the  view  in  Mississippi,  where,  in 
condemning  such  an  instruction,  it 
was  said  by  Campbell,  C.  J. :  **  There 
is  little  danger  that  juries  will  be  un- 
duly influenced  by  the  testimony  of 
defendants  in  criminal  cases.  They 
do  not  need  any  cautioning  against  too 
ready  credence  to  the  exculpation  fur- 
nished by  one  on  trial  for  felony.  The 
accused  should  be  allowed  to  exercise 
his  right  to  testify,  unimpaired  by  any 
suggestions  calculated  to  detract  from 
its  value  in  the  estimation  of  the  jury." 
Buckley  v.  State,  62  Miss.  706,  706. 

9  Rider  r.  People,  110  111.  13;  State 
V.  Sterrett,  71  Iowa,  386;  «.  c.  82  N.  W. 
Rep.  387;  People  v.  O'Neal,  67  Cal. 
878;  Creed  v.  People,  81  111.  669. 

'  Commouwealth  v.  Pease,  137  Mass. 
576;  Buckley  v.  State,  62  Miss.  705. 
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advised  (perhaps  inaccurately)  in  determining  the  weight  to  be 
given  to  the  testimony  of  the  accused,  to  apply  to  it  the  same  tests 
which  they  would  apply  to  the  testimony  of  any  other  witness.^ 
It  is  sometimes  added  that  ^'  the  jury  are  also  to  take  into  con- 
sideration the  fact,  if  such  is  the  fact,  that  he  has  been  contra* 
dieted  by  other  witnesses."^  Authority  is  found  for  the  con- 
clusion that  the  judge  may,  in  cautioning  the  jury  concerning 
the  testimony  of  the  accused,  apply  to  such  testimony  the  maxim 
**  Falsus  in  wno,  falsus  in  omnibus^^^  which  has  already  been  re- 
ferred to,  cautioning  them  that  if  they  find  '*that  the  accused 
has  willfully  and  corruptly  testified  falsely  to  any  material  fact 
to  the  issue  in  this  case,  they  have  the  right  to  entirely  disregard 
his  testimony,  except  in  so  far  as  his  testimony  is  corroborated 
by  other  credible  evidence.'*  But  this  conclusion  seems  to  be 
unsound;  for,  as  seen,  the  judge  is  not  at  liberty,  even  in  a  civil 
case,  to  apply  this  maxim  to  the  testimony  of  a  particular  wit- 
ness, and  he  ought  not  to  be  allowed,  in  a  criminal  case,  so  to 
apply  it  as  to  discredit  the  testimony  of  the  defendant  in  the 
minds  of  the  jury. 

§  2446.  No  Rule  of  Law  Enjoining  Distrust  of  Such  Tes- 
timony. —  Nor  is  it  the  law,  even  in  civil  cases,  that  the  testi- 
mony of  a  party  must  be  corroborated  in  order  to  be  believed  by 
the  jury.*  It  is  scarcely  necessary  to  add  that  it  will  be  no  error 
for  the  judge  to  refuse  to  tell  the  jury  thait  the  testimony  of  a 
witness  who  is  interested  in  the  result  of  the  trial  **  should  be 
received  with  great  caution  and  distrust."  *  On  the  other  hand, 
it  has  been  held  error,  in  a  criminal  case,  to  frame  such  an  in- 
struction in  the  follo^ving  language:  **  It  is  true  that,  under  the 
laws  of  this  State,  the  defendant  is  a  competent  witness  in  his 
own   behalf;  but,  in  weighing  his  testimony,  the  jury  should 


1  People  V,  Petmecky,  99  N.  Y.  416, 
421;  Anderson  V.  State,  104  Ind.  467, 
472. 

»  Rider  v.  People,  110  lU.  13.  Com- 
pare Ilinton  V.  Cream  City  R.  Co.,  65 
Wis.  335;  Hatfield  v.  Chicago  &c.  R. 
Co.,  61  Iowa,  440. 


»  Rider  V.  People,  110  111.  13. 

«  Prowattain  v.  TindaU,  80  Pa.  St. 
295. 

^  Commonwealth  v.  Pease,  187 
Mass.  576. 
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coDsider  the  interest  he  has  in  the  result  of  the  same,  and  they 
may  disregard  it  altogether."  The  court  regarded  this  as  having 
the  effect  of  annulling  the  statute,  by  admonishing  the  jury  of 
the  interest  of  the  defendant  in  the  result,  and  authorizing  them 
capriciously  and  wantonly  to  disregard  his  evidence. *  It  is 
equally  obvious  that  it  will  be  error  for  the  judge  so  to  frame 
auch  an  instruction  as  to  admonish  the  jury,  as  a  matter  of  law^^ 
or  of  duty  ^^  to  consider  the  interest  of  the  accused  in  determining 
the  credibility  of  his  testimony.  But  the  Indiana  court  does  not 
seem  to  have  been  consistent  in  applying  this  principle.  In  a 
very  recent  case  an  instruction  was  approved  by  that  court  which 
embodied  the  following  language :  **  In  determining  the  weight 
to  be  given  to  the  testimony  of  the  different  witnesses,  you  should 
take  into  account  the  interest,  or  want  of  interest,  they  have  in 
the  case,  their  manner  on  the  stand,  the  probability  or  improba- 
bility of  their  testimony,  with  aU  other  circumstances  before  you 
which  can  aid  you  in  weighing  their  testimony.  The  defendant 
has  testified  as  a  witness,  and  you  should  weigh  his  testimony  as 
you  weigh  that  of  any  other  witness.  Consider  his  interest  in 
the  result  of  the  case,  his  manner,  and  the  probability  or  im- 
probability of  his  testimony."  *  Soon  afterwards  the  same  court 
condemned  an  instruction  couched  in  the  following  language: 
**  The  jury  are  the  judges  of  the  credibility  of  the  witnesses ; 
and,  in  determining  the  weight  to  be  given  to  the  testimony  of  the 
different  witnesses,  you  should  consider  the  relationship  of  the 
witnessed  to  the  party,  their  interest  in  the  event  of  the  suit," 
etc.*  The  court  saw  no  vice  in  the  former  instruction,  but  con- 
ceived that  the  latter  enjoined  it  upon  the  jury  as  a  duty,  to  con- 
sider the  interest  of  witnesses  in  the   event  of  the  suit,  their 

1  Buckley  v.  State,  62  Miss.  705, 706.  Bergins,  89  Ind.  S60;  Bodd  v.  Moore, 

>  Hartford  v.   State,  96    Ind.  401,  91Iud.  522;  State t7.SDtton, 99 Ind.  300. 

466;  Pratt  v.  State,  56  Ind.  179;  Greer  »  Unruh  v.  State,  106  Ind.  117,  123; 

V,  State,  53  Ind.  420.    Compare  Wool-  Bird  p.  State^  107  Ind.   154 ;  «.  c.  8  N. 

lenr.  Whltacre,  91  Ind.   603;  Nelson  East.  Rep.  14. 

r.Vorce,  55  Ind.  455;  MiUnerc.  Eglin,  *  Anderson  v.  State,  104  Ind.  467, 

64  Ind.  197;  8,  c.  31  Am.  Kcp.  121;  472.     The    italics    are   the    present 

Works  u.  Stephens,  76  Ind.  181;  Ful-  writer's. 

wider  v,  Ingels,  87  Ind.  414;  Finch  v,  ^  Unruh  v.  State,  105  Ind.  117, 124. 
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relationship  to  the  parties,  etc.  It  is  submitted  with  confidence 
that  there  is  no  substantial  difference  between  the  two  instruc- 
tions. In  a  still  later  case,  the  same  court  has  condemned  an  in- 
struction calling  attention  to  the  interest  of  the  accused,  and 
stating  that,  to  l^ave  controlling  weight,  this  testimony  should  be 
consistent  with  other  facts  and  circumstances."  ^ 

§  2447.  Instructions  UNDER  this  Head.  —  "  Defendant  i^  a  proper 
witness  in  his  own  behalf,  but  the  jury  may  consider  the  fact  that  he  is 
the  accused  person  testifying  in  his  own  behalf,  in  determining  what 

weight  and  credibility  they  will  give  to  his  testimony."  * "  You 

are  not  bound  to  consider  the  testimony  of  the  prisoner  as  absolutely 
true,  nor  any  part  of  it  as  absolutely  true,  nor  as  equal  to  the  testimony 
of  one  disinterested  witness.  You  ar6  to  bear  in  mind  that  the  prisoner 
speaks  in  her  own  behalf  to  discharge  herself  of  a  criminal  accusation ; 
that  the  law  does  not  permit  the  people's  attorney  to  call  witnesses  to 
contradict  or  impeach  her  subsequent  to  the  giving  of  her  testimony, 
and  you  are  to  consider  the  great  temptation  which  one  so  situated  is 
under,  so  to  speak  as  to  procure  an  acquittal.  Ui)on  consideration  of 
these  circumstances,  taken  in  connection  with  all  the  evidence,  you  are 
to  accord  to  the  testimony  of  the  person  such  credit  and  effect  as  you 
think  it  entitled  to."^ 

§  2448.  As  to  the  Credence  to  be  Given  to  the  Unsworn 
Statement  of  the  Accused.  — Under  the  statutes  of  several  of 
the  States,  the  accused  in  a  criminal  trial  is  allowed  to  make  an 
unsworn  statement  to  the  jury.*  It  is  ruled,  following  the  ex- 
press terms  of  such  statutes,  or  as  a  reasonable  implication 
therefrom,  that  their  effect  is  to  make  the  unsworn  statement  of 


^  Bird  V.  State,  107  lod.  154;  s.  c. 
8  N.  East.  Rep.  14. 

*  Approved  In  State  v,  Jones,  78 
Mo.  280. 

'  Approved  in  Solander  v.  People, 
2  Colo.  48,  66. 

*  Antej  §  G6d,  et  seq.  The  statute  of 
Florida  was  repealed  by  a  statute  in 
1870  which  provided :  "In  the  courts 
of  Florida  there  shall  be  no  exclusion 
of  any  witucss  iu  a  civil  action  be- 
cause he  is  a  party  to  or   interested 


in  the  issue  tried.  In  all  the  crim- 
inal prosecutions,  the  party  accused 
shall  have  the  right  of  making  a 
statement  to  the  jury,  under  oath, 
of  the  matter  of  his  or  her  defense." 
This  statute,  it  will  be  observed, 
takes  from  the  court  the  discretion 
allowed  by  the  statute  of  1865  and 
establishes  the  unqualified  right  of  the 
accused  to  make  such  a  statement 
under  oath.  It  is  held  that  the  in- 
tention of  the  legislature  in  this  en- 
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the  accvLQed evidence y  to  be  considered  by  the,  juiy  together  with 
the  other  evidence  in  the  case  ;  that  the  jury  are  at  liberty  to 
give  it  such  weight  as  they  think  it  entitled  to ;  and  that  it  is 
error  to  instruct  the  jury  that  they  are  not  to  regard  it  as 
evidence,^  or  so  to  frame  an  instruction  as  to  lead  the  jury  to 
suppose  that  they  are  at  liberty  to  reject  such  a  statement  mere- 
ly because  it  is  not  supported  by  other  evidence.'  But  it  has 
been  held  not  error  for  the  judge  to  refuse,  on  the  request  of  the 
accused,  to  instruct  the  jury  that  such  a  statement  is  to  be  given 
no  less  credence  on  account  of  its  not  being  made  under  oath  — 
since  this  would  infringe  the  province  of  the  jury  of  determin- 
ing what  credence  it  is  to  receive.^ 

§  2449.  Jary  Instracted  to  Give  it  what  Weifirbt  they  think 
it  Entitled  to.  — It  has  been  held  proper  to  admonish  them  that 
**  the  defendant  in  every  criminal  case  has  the  right  to  make  his 
statement;  the  jury  may  give  whatever  weight  to  such  state- 
ment they  may  think  it  entitled  to.  You  may  believe  it  in 
preference  to  the  sworn  testimony  in  the  case,  or  you 
may  disbelieve  it.  The  statement  is  not  made  on  oath, 
and,  defendant  not  being  under  oath,  there  is  no  penalty 
attached  to  him  for  not  speaking  the  truth."  The  reviewing 
court,  after  pointing  out  that  this  charge  was  in  the  substantial 
language  of  the  statute,*  said:  '*  Surely  there  can  be  no  wrong 
in  calling  the  attention  of  the  jury  to  circumstances  which  should 
impair  the  force  of  such  testimony,  or  which  should  enable 
them  to  give  it  the  weight  to  which  it  is  entitled.  The  charge 
in  this  instance  is  free  from  exception  or  criticism,  and  is  just 
what  it  should  havebeen."*    The  same  view  has  been  taken  by 


actment  was  to  aUow  the  accused  to 
become  a  witness  in  his  own  behalf, 
without  subjecting  him  to  the  ordeal 
of  a  cross-examination.  Miller  v. 
State,  15  Fla.  577,  584. 

1  Barber  v.  State,  18  Fla.  676,  re- 
affirmed in  Miller  v.  State,  15  Fla. 
677. 

>  People  V.  Arnold,  40  Mich.  710. 


'  Blackburn  v.  State,  71  Ala.  319; 
«.  c.  46  Am.  Kep.  823. 
•  *  Ga.  Code,  §  4637. 

*  Poppell  r.  State,  71  Ga.  276.  Com- 
pare Boss  V,  State,  59  Ga.  248,  where 
the  court  saw  no  error  In  the  charge 
that  such  a  statement  was  not  evidence 
and  was  entitled  only  to  such  weight  as 
the  jury  might  choose  to  give  it. 
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other  courts  under  similar  statutes.  In  one  of  these  courts  it 
has  been  well  said  that  **  it  cannot  be  assumed  by  the  judge  on 
submitting  it  (the  statement)  that  it  is  not  to  be  believed;  and 
hence,  it  is  not  proper  to  lead  the  jury  to  suppose  that  they 
may  reject  the  facts  given  in  the  statement,  simply  because  they 
are  not  proved  by  others."  *  In  another  such  court  it  has  been 
said:  *'It  is  the  jury  alone  who  are  entitled  to  consider  the 
statement,  and  if  it  be  remarked  upon  at  all,  it  should  be  to 
suggest  to  the  jury,  in  effect,  that  they  are  to  attach  to  it  such 
importance,  in  view  of  the  nature  of  the  offense  charged  and  of 
the  testimony  before  them,  as  in  their  good  judgment  it  is  en- 
titled to.  It  is  for  their  consideration  alone,  and  they  may 
disregard  it  entirely.  *  *  *  The  defendant  is  entitled,  when 
permitted  to  make  the  statement,  to  the  benefit  or  disadvantige 
of  such  impression  as  he  may  be  able  to  make  upon  the  judg- 
ment of  the  jury."  ^  It  has  therefore  been  held  error  to  charge 
the  jury  that  the  court  *'  did  not  think  such  statement  would 
warrant  them  in  setting  aside  unimpeached  sworn  evidence;  *' 
since  if  the  jury  should  believe  such  statement  to  be  true,  against 
sworn  evidence  to  the  contrary,  there  was  no  arbitrary  rule  of 
law  to  prevent  them,  in  rendering  their  verdict,  from  acting  upon 
such  belief.' 

§  2450.  What  further  Cautions  given  Concerning  it. —  **  In  charg- 
ing the  jury  on  the  effect  of  the  prisoner's  statement,"  said  Bleckley, 
J.,  in  giving  the  opinion  of  the  court,  '^nothing  is  better  to  be  used 
than  the  language  of  the  stathte.  The  statute  says  the  statement  is  to 
have  such  force  only  as  the  jury  think  proper  to  give  it."  *  An  instruc- 
tion that,  in  estimating  the  weight  to  be  given' to  the  prisoner's  state- 
ment, they  '^should  consider  whether  it  is  consistent  with  the  other 
facts  proven  to  their  satisfaction,  and  whether  it  is  corroborated  or  not 

1  People  o.    Arnold,  40  Mich.  710,  ment   as  they   may  think  it   entitled 

715.    See  the  extended   observations  to. 

of  Christiancy,  J.,  In  DeFoe  r.  Peo-  *  Barber  r.  State,  13  Fla.  681,  re- 

ple,  22  Mich.  224,  226,   enforcing  the  peated  in  MiUer  v.  State,  16  Fla.  677, 

view  that  tlie  jury  are  not  to  be  pre-  584. 

eluded   by   any  artificial   rule,  from  •  Durantr.  People,  13  Mich.  351, 855. 

giving  such  weight  to  such  a  state-  ^  Brown  o.  State,  60  Ga.  210,  212. 
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by  the  other  proofs,  facts  or  circumstances  of  the  case/*  — is  not  ob- 
jectionable, as  laying  down  an  arbitrary  or  artificial  rule  on  the  subject.^ 
In  a  ease  in  Michigan,  where  the  statement  was  not  under  oath,  though 
under  the  terms  of  the  statute  the  defendant  was  liable  to  cross-exami- 
nation in  making  it,  the  coui*t  approved  the  following  cautionary  instruc- 
tion as  to  its  value:  -^'To  determine  the  guilt  or  innocence  of  the 
accused,  you  may  and  should  take  into  consideration  all  the  facts  and 
circumstances,  as  they  appear  to  you  from  the  proofs  in  the  case.  And, 
in  connection  with  all  the  other  proofs  in  the  case,  you  have  a  right  to 
take  into  consideration  the  statement  of  the  prisoner,  and  give  it  such 
weight  and  credit  as  you  think  it  entitled  to,  under  all  the  facts  and 
circumstances  of  the  case.  And  you  may  even  give  it  more  weight  than 
the  sworn  testimony  of  unimpeached  witnesses,  if,  under  all  the  facts 
and  circumstances  of  the  case,  you  honestly  believe  it  entitled  to  such 
weight ;  but,  in  order  to  find  what  weight  you  ought  to  give  to  his  state- 
ment, you  should  consider  whether  it  is  consistent  with  the  other  facts 
which  may  have  been  proven  to  your  satisfaction,  and  whether  his 
statement  is  corroborated  or  not  by  other  proofs,  facts  and  circum- 
stances of  the  case."  The  Supreme  Court,  in  approving  this  instruc- 
tion added:  ^*  Such  a  statement,  not  being  upon  oath,  and  being  made 
under  very  strong  temptation  to  favor  himself,  should  be  subjected  at 
least  to  all  the  scrutiny  to  which  sworn  testimony  is  subject.  "^ 

§  2451.  Failure' of  the  Accused  to  Testify.  —  As  already 
seen,'  it  is  generally  (though  not  always)  held  that  the  failure  of 
the  prisoner  to  avail  himself  of  this  privilege  cannot  be  referred 
to  by  the  State's  counsel  in  argument  to  the  jury,  and  that  for 
the  court  to  permit  such  a  course  of  argument  is  error  for  which 
a  conviction  will  be  reversed.  On  parallel  lines  of  reasoning, 
the  conclusion  must  follow  that  the  court  is  not  at  liberty  to  ad- 
vise the  jury  that  they  may  consider  such  circumstances  as  tend- 
ing to  increase  the  probabilities  of  the  guilt  of  the  accused. 
There  is  not,  however,  an  entire  uniformity  of  opinion  upon  the 
question.  In  a  case  in  New  York,  where  the  trial  was  for  lar- 
ceny, the  judge  charged  the  jury  that  they  were  at  liberty  to 
•consider  as  a  circumstance  the  failure  of  the  accused,  while  tes- 

1  People  V,  Jones,  24  Mich.  216,  226.  »  Ante,  §  1001,  et  seq. 

>  People  v.  Jones,  24  Mich.  215,  226. 
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tifying  as  a  witness,  to  give  any  account  as  to  where  the  money 
found  upon  him  had  been  kept  in  the  interval  between  the  time 
at  which  he  had  received  it  and  the  time  when  it  was  so  found. 
This  portion  of  the  charge  was  challenged  by  the  prisoner's 
counsel  and  strenuously  controverted  on  appeal;  but  it  was  af- 
firmed, on  the  ground  that  the  presumption  which  arises  from  the 
failure  of  a  party  to  give  exculpatory  evidence  which  is  mani- 
festly within  his  power  if  he  is  innocentj  is  the  same  in  a  criminal 
as  in  a  civil  case.^ 

§  2452.  Absence   of    Gonntervailingr    Evidence.  —  It   is  a 

proper  cautionary  instruction,  where  there  is  evidence  strongly 
tending  to  show  a  given  state  of  facts,  to  tell  the  jury  that  they 
may  consider  the  absence  of  countervailing  evidence.^  Thus, 
where  evidence  had  been  given,  on  the  trial  of  an  indictment  for 
murder,  strongly  tending  to  show  that  the  homicide  was  com- 
mitted by  the  defendant  in  the  county  of  Norfolk,  the. jury  were 
rightfully  instructed  that  if  they  thought  that  if  the  homicide 
had  been  committed  elsewhere,  the  defendant  would  have  the 
means  of  showing  it  by  other  witnesses,  they  might  consider  the 
absence  of  evidence  that  it  was  committed  in  another  county.* 


1  Stover  V.  People,  66  N.  T.  315. 
In  Bmshears  r.  State,  58  Md.  563,  568, 
this  ruling  was  quoted  with  approval. 
For  a  model  of  an  instruction  in  a  civil 
case,  where  the  defendant  failed  to  avaU 
himself  of  the  privilege  of  the  statute 
(Iowa  Code  of  1873,  §  3639),  see  Miller 
V.  Dayton,  57  Iowa,  424.  In  May  v. 
People,  8  Colo.  224,  22G,  the  following 
Instruction  was  approved  on  appeal: 
»*  The  court  instructs  the  jury  that  the 
defendant  has  a  right  to  decline  going 
upon  the  stand,  and  that  his  refusal  to 
testify  can  in  no  case  be  considered  as 
evidence  of  his  guilt  or  Innocence. 
The  law  is  express  to  this  point." 

2  Commonwealth  v.  Costley,  118 
Mass.  1,  27;  Rex  v.  Burdett,  4  Barn.  & 
Aid.  95,   122,    140,  141,  150,  161,  162; 


Commonwealth  v,  Webster,  5  Cush. 
(Mass.)  295,  816;  Commonwealth  r. 
Harlow,  110  Mass.  411 ;  People  v.  Dyle, 
21 N.  y.  578.  See  People  «.  Arnold,  40 
Mich.  710,  715,  where,  in  view  of  the 
fact  that  the  prisoner  had  made  an  un- 
sworn statement  under  the  statute,  and 
had  failed  to  produce  or  obtain  the  dep- 
ositions of  witnesses  who  might  have 
corroborated  the  same,  and  the  pros- 
ecuting attorney,  in  his  argument, 
deduced  the  conclusion  therefrom  that 
the  statement  was  a  lie,  the  charge  of 
the  judge  as  to  the  circumstance  was 
on  the  whole  regarded  as  liable  to 
mislead  the  jury. 

*  Commonwealth   v.    Costley,    118 
Mass.  1, 27. 
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The  rule  that  the  failure  of  a  person  who  is  found  in  possession 
of  recently  stolen  goods  to  give  a  reasonable  explanation,  consis- 
tent with  innocence,  as  to  how  he  came  to  have  possession  of 
them,  creates  a  presumption  —  or  at  least  authorizes  a  jury  to 
draw  an  inference  of  his  guilt  —  is  but  a  branch  of  the  broader 
principle  that  the  failure  of  a  defendant,  in  a  criminal  trial,  to 
introduce  evidence  explaining  suspicious  circumstances,  is  a  cir- 
cumstance which  may  be  considered  by  the  jury  as  tending  to 
increase  the  probability  of  his  guilt.  The  failure  to  introduce 
such  evidence  is  always  the  subject  of  fair  comment  in  argument 
to  the  jury;  and,  for  the  same  reason,  it  would  seem  that  the 
judge  commits  no  error  in  referring  to  the  circumstance  in  charg- 
ing the  jury.  This  is  certainly  true  in  the  courts  of  England, 
and  in  those  of  such  of  the  States  as  allow  the  judge  in  his  charge 
to  '*  sum  up  "  the  evidence  to  the  jury.  On  the  other  hand,  it 
is  error,  in  a  criminal  case,  to  instruct  the  jury  not  to  consider 
at  all  the  omission  of  the  State's  counsel  to  introduce  a  witness 
named.^ 

§  2453.  Precedents  op  Instructions  on  this  Subject.  —  In  Kansas, 
where  the  judge  does  not  sum  up  the  evidence,  but  where  the  more 
modern  American  practice  of  delivering  to  the  jury  hypothetical  instruc- 
tions prevails,  it  has  been  held  proper,  in  an  ably  reasoned  opinion  by 
Mr.  Justice  Brewer,  to  give  the  jury  the  following  admonition:  ^^The 
jury  should  not  find  the  defendant  guilty  because  he  may  have  no  evi- 
dence to  show  his  whereabouts  at  the  time  the  offense  charged  is  alleged 
to  have  been  committed,  nor  to  show  where,  or  from  whom  he  may  have 
received  any  of  the  money  spoken  of  by  witnesses.  Nor  will  they  pre- 
sume that  hisf  character  is  bad  simply  because  he  has  offered  no  testi- 
mony of  his  good  character.  But  where  evidence  which  would  rebut 
or  explain  certain  facts  and  circumstances  of  a  grave  and  suspicious 
nature,  is  peculiarly  within  the  defendant*s  knowledge  and  reach,  and 
be  makes  no  effort  to  procure  that  testimony,  the  jury  may  very  prop- 
erly take  such  fact  into  consideration  in  determining  the  prisoner's  guilt 
or  innocence.     But  no  inference  of  guilt  is  to  be  drawn  from  the  omission 

^  State  V,  Smallwood,  75  N.  C.  104.  ness;  he  is  the  sole  judge  of  what  he 
Bat  the  court  canuot  require  the  State's  will  produce  and  examine.  State  v. 
attorney  to  produce  a  particular  wit-      Martin,  2  Ired.  L.  (N.  C^)  101. 

lU. 
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of  the  defendant  and  his  wife  to  testify."  ^ In  a  case  of  murder 

in  Indiana  the  judge  charged  the  jury  as  follows :  "  If  jou  have  a  rea- 
sonable doubt  whether  the  material  facts  have  all  been  given  to  you  in 
evidence,  and  whether  other  relevant  and  material  facts,  necessary  to  a 
right  understanding  of  the  case,  or  any  part  thereof,  and  not  in  evidence, 
exist,  and  whether  such  facts  not  in  evidence  might  lead  to  the  just 
conclusion  that  the  defendant  is  not  guilty,  and  you  should  believe  that 
the  State  could  have  known  and  produced  such  evidence,  then  you 
ought  to  find  the  defendant  not  guilty.  But,  if  you  should  believe  that 
such  other  facts,  if  exculpatory  in  their  character,  could  have  been 
proven  to  you  by  the  defendant,  or  that,  if  not  guilty,  she  could  have 
so  explained  those  given  in  evidence  as  to  show  their  consistency  with 
her  innocence,  and  has  failed  to  do  one  or  the  other,  then  this  failure 
may  be  considered  in  connection  with  the  o€her  circumstances  offered 
to  show  her  guilt.  A  conviction  cannot  be  had,  whether  the  defendant 
does  or  does  not  disprove  any  of  the  circumstances  arrayed  against  her, 
unless  the  circumstances  proved  convince  you,  beyond  a  reasonable 
doubt,  that  she  is  guilty  as  charged  in  the  indictment.'*  The  Supreme 
Court,  in  a  long  analysis  of  this  instruction,  concluded  that  it  had  the 
effect  of  telling  the  jury,  "  without  any  modification  or  attempted  cor- 
rection, that  if  there  were  other  facts  not  before  them,  which  were 
exculpatory  in  their  character,  and  they  could  have  been  proved  by  the 
defendant,  but  were  not,  they  might  consider  such  failure  with  the  other 
circumstances  offered  to  show  her  guilt."  * 

§  2454.  Instructions  as  to  Inference  from  Failure  of  Prisoner  to 
Offer  Explanation.  — In  another  case,  the  jury  were  instructed  that, 
'^  when  all  the  circumstances  proved  raise  a  strong  presumption  of  the 
guilt  of  the  accused,  his  failure  to  offer  any  explanation,  where  it  is  in 
his  power  to  do  so,  tends  to  confirm  the  presumption  of  his  guilt."  It 
was  likewise  held  that  this  instruction  was  erroneous,  the  dburt  saying : 
*'  If  the  jury  knew  that  it  was  in  the  power  of  the  accused  to  offer  an 
explanation  of  circumstances  which,  unexplained,  raised  a  strong  pre- 
sumption of  his  guilt,  that  knowledge  of  his  ability  to  explain  these 
circumstances,  destroyed  the  presumption  which  would  otherwise  be 
indulged  againdt  the  accused.  The  defendant  wns  not  to  be  convicted 
of  burglary  because  he  failed  to  satisfy  the  curiosity  of  the  jury,  by 
giving  an  explanation  of  circumstances  which  created  no  presumption 

»  Approved   In   State  v.  Grebe,   17  *  Clem  v.  State,  42  Ind.  420,    433, 

KaD.  459.  436. 
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of  guilt  against  him,  because  the  jury' knew  that  he  was  able  to  explain 
them,  and  thereby  destroy  any  presumption  which  might  have  arisen, 
had  the  jury  been  uninformed  of  his  ability  to  make  such  explanation."  ^ 

§2455.  As  TO  THE  Declarations  of  Co-Conspirators.  —  '*That 
where  two  or  more  persons  conspire  to  do,  and  are  associated  for  the 
purpose  of  doing,  an  unlawful  act,  the  act  or  declaration  of  one  of  such 
persons,  while  engaged  in,  and  in  pursuance  of  the  common  object,  is 
the  act  and  declaration  of  all,  for  which  all  are  liable,  as  each  person 
so  associated  is  deemed  or  presumed  to  have  assented  to,  or  commanded, 
what  is  done  b}'  any  other  of  the  conspirators,  in  furtherance  of  the 

common  object.^ The  declarations  of  the  defendant,  and  those 

engaged  with  him,  while  engaged  in  the  unlawful  act,  are  to  be  received 
as  evidence  of  their  motives  and  intentions,  only  so  far  as  their  acts  are 
consistent  with  those  declarations ;  or,  in  other  words,  that,  where  the 
acts  of  a  person  are  inconsistent  with  his  declarations,  the  former  are 
better  evidence  of  his  intentions  than  the  latter.^ If  the  jury  be- 
lieve f rpm  the  evidence  that  the  State  has  proven  a  conspiracy  between 
the  defendant  and  others  acting  with  him,  to  take  the  life  of  deceased, 
and  that  tjie  defendant,  and  others  acting  with  him,  did  so  take  the  life 
of  deceased,  then  you  are  charged  that,  in  considering  the  guilt  or  inno- 
cence of  the  defendant,  you  may  take  into  consideration  every  act  and 
declaration  of  each  member  of  the  confederacy,  in  pursuance  of  the 
original  concerted  plan,  and  with  reference  to  the  common  object,  which 
has  been  given  in  evidence  before  you."  ^ 

§  2456.  As  TO  THE  Necessity  of  Enforcing  the  Criminal  Law.  — 
Although  there  is  authority  to  the  effect  that  it  is  error  to  allow  prose- 
cuting counsel,  in  their  arguments  to  juries  in  cnminal  cases,  to  allude 
to  the  prevalence  of  crime,^  yet  there  seems  no  good  reason  why  the 
judge,  in  charging  the  jury,  should  not  give  them  a  temperate  admoni- 
tion as  to  the  necessity  of  enforcing  the  criminal  laws,  even  in  respect 
of  the  offense  of  which  the  accused  is  on  trial.  The  Supreme  Court  of 
Indiana  seems  to  have  thought  so,  in  approving  the  following  instruc- 

1  Doan  V.  State,  20  Incl.  495,  498,  (5thed.)168;  State  v.  Simon8,4Strobh. 

opinion  by  Ray,  J.  L.  (S.  C.)  206;  Reg.  v,  Mears,  I  Eug. 

*  Approved  in  State  v,  Shelledy,  8  Law  &  Eq.  581 ;  State  v.  Ripley,  31  Me. 
Iowa,  477,  486.  386 ;  Glory  v.  State,  13  Ark.  236 ;  Kelley 

»  Ibid.  489.  V.  The  People,  65  N.  Y.  666;  ».  c.  14 

*  Approved  in  Hardin  v.  State,   4     Am.  Rep.  842. 
Tex.  App.  855,  365.    CitUig  Phil.  Ev.  »  Ante,  §  977. 
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tioD  given  in  a  criminal  case,  in  which  the  owner  of  a  house  was  con- 
victed of  letting  it  to  be  kept  as  a  house  of  ill-fame:  ''The  statute 
upon  which  the  prosecution  is  based  was  enacted  for  the  first  time  in 
this  State  in  1881.  Prior  statutes  had  proven  insufficient  to  restrain 
what  all  good  citizens  regarded  as  «n  alarming  evil.  This  statute  aims 
to  lessen  the  evil,  by  interposing  a  formidable  obstacle  to  the  securing 
of  houses  and  shelter  by  prostitutes."  ^  The  same  court,  in  a  case  of 
murder,  approved  the  following  charge:  *'  It  is  proper  for  the  court  to 
remind  you  that  the  issue  in  this  cause  is  to  the  defendant  of  so  grave 
a  nature,  and  to  the  public  safety  of  such  vital  importance,  that  upon 
your  part  there  should  be  no  error.  The  accused,  if  he  be  innocent, 
ought  not  to  be  erroneously  convicted,  and,  on  the  contrary,  if  he  be 
guilty,  he  ought  not  to  be  erroneously  acquitted.  You  were,  after 
careful  effort,  selected  as  intelligent  and  qualified  jurors,  sworn  to  im- 
partially try  and  determine  this  cause,  and  a  true  verdict  render  accord- 
ing to  the  law  and  the  evidence.  If  you  comply  with  your  oaths,  error 
against  either  side  must  be  precluded.  Remember  that  the  defendant's 
life  and  liberty  are  his  most  sacred  and  highest  rights,  and  can  only  be 
forfeited  by  him  for  the  causes,  upon  the  conditions,  and  in  the  manner 
prescribed  by  law.  In  considering  his  rights,  do  not  forget  that,  by 
each  acquittal  of  a  guilty  criminal,  the  safeguard  erected  by  society  for 
its  protection  is  weakened  ;  for,  by  the  non-enforcement  of  penalties 
affixed  to  criminal  acts,  contempt  for  the  law  is  bred  among  the  very 
classes  that  it  is  intended  to  restrain.  The  evidence  has  been  placed 
before  you ;  an  exhaustive  discussion  of  the  facts  by  counsel  on  either 
side  has  been  had  in  your  hearing,  and  such  instructions  as,  in  the 
judgment  of  the  court,  would  aid  you  in  arriving  at  a  correct  decision, 
have  been  given."  ^ 


1  Graetertj.  State,  106  Ind.  271,  276. 

•  Approved  in  Stout  v.  State,  90 
Ind.  1,  13,  14.  It  was  urged  against 
this,  instruction  that  it  told  the  jury 
in  effect  that  the  defendant  was  a 
guilty  criminal,  and  that  public  policy 
demanded  his  conviction.  But  the 
court,  speaking  through  Nlblack,  C. 
J.,  said :  "In  our  opinion  the  instruc- 
tion cannot  have  such  a  construction 
fairly  placed  upon  it.  The  instruc- 
tion, taken  as  a  whole,  constituted  a 


careful  and  unobjectionable  admoni- 
tion to  the  jury  of  the  importance  of 
the  cause  they  had  been  called  upon  to 
decide,  considered  first  with  reference 
to  the  rights  of  the  appellant,  and  next 
to  the  interests  of  society,  for  the  pro- 
tection of  w*hich  laws  had  been  en- 
acted. Both  aspects  of  the  case 
appear  to  us  to  have  been  fairly  pre- 
sented>  and  we  see  nothing  in  the 
instruction  of  whicli  the  appellant  has 
any  just  cause  of  complaint. 
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Article  II.  —  As  to  the  Presumption  of  Innocence  and  the  Doc- 
trine oy  Keasonable  Doubt. 

Section 

2461.  General  Rule. 

2462.  Whether  a  Conviction  will  be  Reversed  for  Failing  to  Charge   this 

Principle. 

2463.  Futility  of  Attempting  to  Define  the  Phrase"  Reasonable  Doubt.'* 

2464.  "Satisfactory''  or  "Sufficient"  Evidence:  General  Rule  as  Stated  by 

Dr.  Greenleaf . 
2466.  Whether  Absence  of  Reasonable  Doubt  Implies  "  Entire  Satisfaction  " 
in  the  Conclusion  of  Guiit. 

2466.  Absence  of  "  Reasonable  Doubt "  Equivalent  to  a  "Moral  Certainty  '* 

of  Guiit. 

2467.  Or  to  a  "  Reasonable  and  Moral  Certainty." 

2468.  Or  to  an  "  Abiding  Conviction  "  of  Guilt. 

2469.  Or  to  an  "  Abiding  Conviction  to  a  Moral  Certainty."  , 

2470.  Or  to  a  Conviction  upon  which  a  Man  would  Act  In  Matters  of  the 

Highest  Concern  and  Importance  to  his  own  Interest. 

2471.  This  Conception  Repudiated  by  some  Courts. 

2472.  Instructions  which  do  not  Satisfy  this  Rule. 

2473.  Continued. 

2474.  Continued. 

2475.  A  Doubt  such  as  would  Cause  a  Prudent  Man  to  Pause  and  Hesitate  in 

the  Graver  Transactions  of  Life. 

2476.  A  Doubt  for  which  a  Good  Reason,  Arising  out  of  the  Evidence,  can  be 

given. 

2477.  Continued. 

2478.  Continued. 

2479.  Not  a  Possible  or  Conjectured  Doubt. 

2480.  Not  a  "  May-be-so  "  or  a  "  Might-be-so." 

2481.  Hypercritical  •  Objections  to  the  Words,  "Imaginary,"  "Captious," 

"Real." 

2482.  Common  Sense  not  a  Guide  on  this  Question. 

2483.  IContra.']    Common  Sense  a  Guide  in  some  Jurisdictions. 

2484.  A  Probability  of  Innocence. 

2485.  Something   more    than    mere    Probability    and    less    than   Absolute 

Certainty. 

2486.  Something  less  than  "  a  Sentiment  Clear  and  Strong." 

2487.  Must  Arise  out  of  the  Evidence  or  the  Want  of  Evidence. 

2488.  ^Contra,']    Not  a  Doubt  Suggested  or  Arising  out  of  the  Evidence. 

2489.  Whether  the  Doctrine  of  Reasonable  Doubt  should  be  Applied  to  Spe- 

clflc  Hypotheses  or  Defenses. 

2490.  IContra,']    That  a  Reasonable  Doubt  as  to  any  Essential  Fact  Acquits. 

2491.  [Continued.]     Rule  uot  Applied  to  mere  Evidentiary  Facts. 

2492.  Reasonable  Doubt  as  to  the  Law. 
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Section 

2493.  Application  of  the  Doctrine  of  Reasonable  Donbt  to  the  Degrees  of 
Crime. 

2404.  Doctrhie  that  a  Reasonable  Doubt  entertained  by  a  Single  Jnror  Ac- 
quits. 

2495.  IContra."]    That  the  Jury  ought  not  to  be  so  Instructed. 

§  2461.  General  Rule.  —  In  civil  cases  the  well  known  rule 
is  that  the  party  sustaining  the  burden  of  proof  is  entitled  to 
succeed  in  his  action  or  defense,  if  he  supports  his  side  of  the 
issue  by  what  is  termed  a  preponderance  of  evidence,  —  that  is,  if 
the  evidence  adduced  by  him  is  of  greater  weight  or  probative 
value  than  that  adduced  by  his  opponent,  so  as  to  turn  the  scales 
of  justice  in  his  favor.  But  the  charity  of  the  law  and  its  solici- 
tude for  the  safety  of  the  innocent  are  such,  that  an  artificial 
presumption  of  innocence  attends  a  person  accused  of  crime 
throughout  every  stage  of  the  trial,  until  it  is  overcome  by  the 
degree  of  proof  hereafter  stated.  This  presumption  is  in  the 
nature  of  evidence  in  his  favor.  A  knowledge  of  it  should  there- 
fore be  communicated  to  the  jury.  Accordingly,  it  is  the  duty 
of  the  judge,  in  all  jurisdictions  when  requested,  and  in  some 
when  not  requested,  to  explain  it  to  the  jury  in  his  charge.  The 
strength  of  this  presumption  is  not  overcome  by  a  mere  prepon- 
derance of  the  evidence,  nor  by  any  weight  of  preponderant  evi- 
dence; but  it  stands  as  the  shield  of  the  accused  until  it  is 
overthrown  by  evidence  possessing  such  a  degree  of  probative 
force  that  it  satisfies  the  minds  of  the  jurors,  beyond  a  reasonable 
doubt,  that  he  is  guilty  of  the  crime  charged.  The  usual  formula 
in  which  this  doctrine  is  expressed  is,  that  every  man  is  presumed 
to  be  innocent  until  his  guilt  is  proved  beyond  a  reasonable 
doubt.  The  accused  is  entitled,  if  he  so  requests  it  —  and  no 
careful  or  conscientious  judge  will  omit  it  even  when  not  re- 
quested —  to  have  this  rule  of  law  expounded  to  the  jury,  in  this 
or  in  some  equivalent  form  of  expression. 

§  2462.  Whether  a  Conviction  will  be  Reversed  for  Failing 
to  Charge  this  Principle.  —  The  practice  of  stjiting  this  prmci- 
ple  to  juries  is  so  nearly  universal  that  very  few  cases  are  found 
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where  error  has  been  assigned  upon  the  failure  or  refusal  of  the 
judge  so  to  do.  In  Texas,  where  the  judge  is  required  by  stat- 
ute, in  cases  of  felony,  to  instruct  the  jury  concerning  the  law 
applicable  to  the  case,  it  has  been  held  that  this  principle  must 
be  expounded  to  them  in  every  such  case,  whether  requested  or 
not.*  In  another  jurisdiction,  where  the  prosecution  was  for  a 
misdemeanor  only,  the  refusal  of  ,the  judge  to  instruct  the  jury 
concerning  this  rule  was  held  no  ground  of  reversal,  where  the 
reviewing  court  found  the  state  of  the  evidence  to  bo  such  that 
no  doubt  of  any  kind  of  the  defendant's  guilt  could  properly 
arise  thereupon,  —  holding  that  in  such  a  case  the  instruction  re- 
quested would  have  been  nothing  more  than  the  enunciation  of 
an  abstract  proposition  of  law.^  In  another  case,  where  the 
judge  stated  this  principle  to  the  jury  inaccurately,  the  reviewing 
court  refused  to  reverse  the  judgment,  being  satisfied  from  the 
whole  record  tluit  it  could  not  have  influenced  the  jury  to  the 
prejudice  of  the  accused,  by  leading  them  to  a  misunderstanding 
of  their  duty.^  This  last  decision  may  be  regarded  as  an  appli- 
cation of  a  principle  very  commonly  applied  in  civil  cases,  but 
very  guardedly  in  criminal  cases,  — that,  where  a  series  of  in- 
structions embrace  the  law  of  the  case,  when  taken  and  considered 
together,  though  one  of  them  may  be  erroneous,  still,  for  such 
error  a  judgment  will  not  be  reversed,  provided  it  shall  appear 
from  the  whole  record  that  substantial  justice  has  been  done,  that 
no  prejudice  has  resulted  by  reason  of  such  erroneous  instruction, 
and  that  the  law  of  the  case  has  been  fully  given  to  the  jury.* 

§  2463.  Futility  of  Attemptingr  to  Define  the  Phrase  <^  Rea- 
sonable Doubt." — Judges  and  text  writers  have  frequently 
observed  upon  the  futility  of  attempting  by  definitions  to  make 
this  expression  clearer  to  the  minds  of  jurors.*    Referring  to 

^  Hutts  V,  State,  7Tex.  App.  44,  49.  Assn.  v.  Smitn,24  111.  480;  Warren  r. 

«  McGuire  v.  State,  37  Miss.  708, 378.  Dickson,  27  111.  116;  ante,  §  2407. 

'  Pate  V.  People,  8  111.  661.  «  State  v.  Kcarley,  26  Kan.  77,  87; 

*  Kennedy   v.  People,  40   lU.   488,  Miles  v.  United  States,  103  U.  S.  804, 

497;  Howard  &c.  Ins.  Co.  17.  Cormick,  812,    per    Woods,    J.;    McKleroy    v. 

24    111.    455;      Sprlngdale     Cemetery  State,  77  Ala.  96,  97,  per  Clopton,  J. 
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this  subject,  it  has  been  well  observed  by-  a  judge  of  reputation: 
"  If  a  jury  cannot  understand  their  duty,  when  told  they  must 
not  convict  when  they  have  a  reasonable  doubt  of  the  prisoner's 
guilt,  or  of  any  fact  essential  to  prove  it,  they  can  very  seldom 
get  any  help  from  such  subtleties  as  require  a  trained  mind  to 
distinguish.     Jurors  are  presumed  to  have  common  sense,  and  to 
understand  common  English ;  but  they  are  not  presumed  to  have 
professional  or  any  high  degree  of  technical  or  linguistic  train- 
ing.'* *     Another  judge  in  the  same  court  has  also  said:   ** Lan- 
guage that  is   within  the  comprehension  of  persons  of  ordinary 
intelligence  can  seldom  be  made  plainer  by  further  definition  or  re- 
fining.    All  persons  who  possess  the  qualifications  of  jurors  know 
that  a  *  doubt '  is  a  fluctuation  or  uncertainty  of  mind  arising  from 
defect  of  knowledge,  or  of  evidence,  and  that  a  dc  ibt  of  the  guilt 
of  the  RGcasedy honestlj/  entertained y is  a*  reasoiiable  doubt/  "* 
All  the  definitions  are  little  more  than  metaphysical  paraphrases  of 
an  expression  invented  by  the  common-law  judges,  for  the  very 
reason  that  it  was  capable  of  being  understood  and  applied  by 
plain  men  in  the  jury  box.     The   danger  of  attempting  these 
definitions  and  explanations  is,  that  they  are  liable  to  impress 
jurors  with  the  idea  that  their  verdict  is  not  to  be  the  result  of 
the  natural  impression  which  the  evidence  has  made  upon  their 
minds,  but  of  some  artificial  rule  which  the  law  has  created  for 
them  to  apply  in  reaching  it.     Some  courts  haveproceeded  upon 
this  view,  holding  that  an  instruction  that  the  jury  should  be 
satisfied  of  the  defendant's  guilt  beyond  a  reasonable  doubt,  is 
sufficient  without  further  explanation.*     Following  out  the  same 
idea,  it  is  held  in  one  jurisdiction  that,  while  it  is  error,  in  charg- 
ing the  jury  in  respect  of  the  burden  of  proof  in  a  criminal  case, 
to  follow  the  language  of  the  statute,  yet,  in  charging  them  in 
respect  of  the  meaning  of  the  term  reasonable  doubt,  all  that 

1  Hamilton  w.  People,  29  Mich.  194;  Rep.  883.      See  also  1  Bish.    Crlm. 

per  Campbell,  J.,  repeated  in  People  v.  Proc,  §  1094. 

SteubenvoU    (Mich.),    8    Crim.    Law  »  Com.  r.  Tuttle,  12  Ciish.  (Mass.) 

Mag.  2G5,  2C9.  602;  Com.  v.  Cobb,  14  Gray  (Mass.), 

*  People  V.  SteubenvoU  (Mich.),  8  257;  Com.  r.  Harman,  4  Pa.  St.  269,  72; 

Cr.  Law  Mag.  265,  268;  8.  c.  28  N.  W.  Reg.  17.  White,  4  Post.  &  F.  388,  note. 
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the  court  is  required  to.  do  is  to  charge  in  the  language  of  the 
statute,  and  that  this  is  exactly  what  it  should  do,  — the  reason 
being  that  efforts  to  elucidate  the  meaning  of  the  statute  ^  have 
been  found  unnecessary  and  mischievous. ^  Most  American 
courts  have,  however,  felt  called  upon,  in  instructing  juries  in 
criminal  cases,  to  explain  this  expression,  although  it  is  one  of 
the  most  exact  expressions  known  to  the  law,  and  to  define  this 
definition,  although  the  original  words  convey  a  more  exact  idea 
to  the  minds  of  average  men  than  can  be  derived  from  any 
attempt  to  define  them.  In  so  doing,  they  have  attempted  to 
lead  juries  into  .mazes  of  subtlety  and  casuistry,  in  which  they 
were  lost  themselves,  and  into  which  the  minds  of  plain  men 
were  incapable  of  following  them.  The  reader  is  invited  to 
follow  them  with  me  through  this  labyrinth,  if,  pei:chance,  we 
^hall  be  able  to  get  through  at  all.  We  shall  soon  find  ourselves 
in  a  sort  of  anarchic  realm,  where  doctrines,  distinctions  and 
subtleties  seem  to  contend  forever  and  hopelessly  with  each 
other,  like  the  four  elements  in  Milton's  Chaos:  — 

u  *    *    *    ♦    they  around  the  flag  . 
Of  each  his  faction,  in  their  several  clans, 
Light-armed  or  heavy,  sharp,  smooth,  swift  or  slow, 
^         Swarm  populous,  unnumbered  &s  the  sands 
Of  Barca  or  Gyrene's  torrid  soil, 
Levied  to  side  with  warring  winds,  and  poise 
Their  lighter  wings.    To  whom  these  most  adhere, 
He  rales  the  moment.    Chaos  umpire  sits, 
And  by  decision  more  embroils  tlie  fray, 
By  which  he  reigns.    Next  him,  high  arbiter, 
Chance  governs  all." 

§  2464.  « Satisfactory  "  or  <«  Sufficient"  Evidence:  Gen- 
'eral  Rule  as  Stated  by  Dr.  Greeuleaf .  —  Dr.  Greenleaf ,  not 
speaking  specially  with  reference  to  criminal  evidence,  uses  the 

1  The  statute  referred  to  Is  as  fol-  *  Bramlette  v.  State,  21   Tex.  App. 

lows:  <<The  defendant  in  a  criminal  611,  619;  Schultz  v.   State,    20  Tex. 

case  is  presumed  to  be  innocent  until  App.    816;    Bland   v.   State,  4    Tex. 

bis  guilt  is  establislied  by  legal  evi-  App.  15;  Fury  v.  State,  8  Tex.  App. 

dence;  and,    in  case    of    reasonable  471;   Ham  v.  State,  4  Tex.  App.  645, 

doubt  as  to  his  guilt,  he  is  entitled  to  675. 
1  e  acquitted."  Tex.  Code  Crim.  Proc, 
Art.  727. 
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following  language:  '*By  satisfactory  evidence j  which  is  some- 
times called  sufficient  evidence,  is  intended  that  amount  of  proof 
which  ordinarily  satisfies  an  unprejudiced  mind,  beyond  reason- 
able doubt.  The  circumstances  which  will  amount  to  this  degree 
of  proof  can  never  be  previously  defined ;  the  only  legal  test  of 
which  they  are  susceptible  is  their  suflSciency  to  satisfy  the  mind 
and  conscience  of  a  common  man  ;  and  so  to  convince  him  that 
he  would  venture  to  act  upon  the  conviction,  in  matters  of  the 
highest  concern  and  importance  to  his  own  interest.'*^  From 
this  statement  of  doctrine,  the  courts  have  sometimes  drawn 
their  explanations  of  what  is  understood  by  evidence  which  satis- 
fies  the  mind  beyond  a  reasonable  doubt.  Referring  to  this 
passage,  the  Supreme  Court  of  Minnesota  say:  **  This  we  con- 
sider the  well  settled  rule,  applicable  to  all  criminal  cases,  what- 
ever charge  may  be  involved.  In  actions  of  this  nature,  the  life, 
liberty  or  character  of  the  defendant  is  at  stake.  These  are  all 
matters  of  the  highest  importance,  and  are  guarded  by  the  law 
with  jealous  care."^  The  reader  should  be  cautioned,  however, 
that  the  expressions  •'satisfactory  evidence"  and  "sufficient 
evidence,"  are  not  the  linguistic  equivalents  of  the  expression 
«*  evidence  which  satisfies  the  mind  beyond  a  reasonable  doubt," 
and  cannot  properly  be  substituted  for  it  in  explaining  its  mean- 
ing to  a  jury. 

§  2465.  Whether  Absence  of  Reasonable  Doubt  Implies- 
**  Entire  Satisfaction  "  in  the  Conclusion  of  Guilt.  —  Author- 
ity is  found  for  the  proposition  that  satisfaction  in  the  conclu- 
sion of  guilt,  beyond  a  reasonable  doubt,  is  not  equivalent  to  an 
entire  satisfaction  in  such  conclusion.  Accordingly,  the  follow- 
ing instruction  has  been  several  times  approved:  *' The  jury 
must  be  satisfied  from  the  evidence  of  the  guilt  of  the  def endant,^ 
beyond  a  reasonable  doubt,  before  they  can  legally  find  him 
guilty  of  the  crime  charged  against  him ;  but  in  order  to  justify 
the  jury  in  finding  the  defendant  guilty  of  said  crime,  it  is  not 
necessary  that  the  jury  should  be  satisfied  from  evidence  of  his 

1  1  Greenl.  Ev,,  §  2.  «  State  t?.  Dineen,  10  Mimi.  408,  416. 
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guilt,  beyond  the  possibility  of  a  doubt.  All  that  is  necessary, 
in  order  to  justify  the  jury  in  finding  the  defendant  guilty^  is 
that  they  should  be  satisfied  from  the  evidence  of  the  defendant's 
guilt,  to  a  moral  certainty  and  beyond  a  reasonable  doubt,  al- 
though they  may  not  be  entirely  satisfied  from  the  evidence  that 
the  defendant,  and  no  other  or  different  person,  committed  the 
alleged  offense;  ^  and  if  the  jury  are  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  committed  the 
crime  charged  against  him,  they  are  not  legally  bound  to  acquit 
him  because  they  may  not  be  entirely  satisfied  that  the  defend- 
ant, and  no  other  or  different  person,  committed  the  alleged  of- 
fense." » 


§  2466.  Absence  of  Reasonable  Donbt  Equivalent  to  a 
**  Moral  Certainty  of  Guilt." — Mr.  Baron  Parke,  in  a  case  tried 
before  him,  defined  the  absence  of  reasonable  doubt  as  "  such  a 
moral  certainty  as  convinces  the  minds  of  the  tribunal,  as  reason- 
able men,  beyond  all  reasonable  doubt."  *  The  phrase  •*  moral 
certainty  "  is  said  by  Mr.  Chief  Justice  Gray,  to  have  been  in- 
troduced into  our  jurisprudence  from  the  publicists  and  meta- 
physicians, and  signified  a  very  high  degree  of  probability.* 
^nd  he  quotes  the  expression  of  Puffcndorf:  *'\Ve  Avould  de- 
clare such  a  thing  to  be  morally  certain,  because  it  has  been  con- 
firmed by  credible  witnesses.     This  moral  certitude  is  nothing 


1  This  Instmction,  down  to  this 
point,  was  approved  in  State  v.  Nel- 
0on.  11  Kev.  834,  340,  and  again  in 
State  V.  Jones  (Nev.),  11  Fac.  Rep.  817 ; 
S.  c  19  Nev.  3G6. 

'  This  instruction,  in  Its  entirety, 
-was  approved  by  the  Supreme  Court  of 
California  in  People  v.  Cronin,  84  Cal. 
191, 195.  The  court  regarded  the  ob- 
jections which  were  made  to  this 
Instruction  as  '*  nothing  more  than 
hypercriticism."  In  subsequent  cases, 
^owever;  the  same  court  disapproved 
of  so  much  of  the  foregoing  instruc- 
tion as  advised  the  jury  that  they  were 
not  legally  bound  to  acquit,  although 


they  may  not  be  entirely  satisfied  that 
the  defendant  and  no  other  person, 
committed  the  offense.  People  p. 
Phipps,  89  Cal.  82G,  334,  pet  Crocker,. 
J. ;  People  v,  Padillia,  42  Cal.  63G,  540. 
See  also  People  v.  Carrillo,  70  Cal. 
643;  8.  c.  11  Pac.  Rep.  840.  The  Su- 
preme Court  of  Nevada,  notwithstand- 
ing this  bacisslidiug  of  the  California 
court,  continued  to  regard  tlie  objec- 
tion to  this  qualification  as  mere  hy- 
percriticism.  State  v.  Nelson,  11  Nev. 
834,  342. 

»  Hl^P^,  v.  Sterne,  cited  in  1  Best  on 
Ev.,  §  95,  and  in  3  Greenl.  Ev.,  §  29. 

^  Com.  0.  Costlcy,  118  Mass.  1,  23» 
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less  but  a  strong  presumption,  grounded  upon  probable  reasons, 
and  which  very  seldom  fails  and  deceives  us."  *  The  expression 
**  moral  certainty  "  was  used  by  Chief  Justice  Shaw,  in  two  pas- 
sages of  his  charge  to  the  jury  in  the  celebrated  case  of  Professor 
Webster,  hereafter  set  out  at  length.^  We  shall  find  that  the 
expression  '*  moral  certainty  "  is  almost  universally  regarded  as 
that  state  of  mind  which  exists  when  there  is  an  absence  of  rea- 
sonably doubt,  and  that  the  trial  courts,  in  various  forms  of  ex- 
pression, are  in  the  habit  of  so  instructing  juries,  with  the 
approval  of  the  appellate  tribunals.^  Thus,  it  has  been  held 
proper  to  tell  the  jury  that  they  must  be  satisfied  to  a  moral  cer- 
tainty, beyond  a  reasonable  doubt.*  In  another  jurisdiction,  a 
charge  that  the  defendant  should  be  found  not  guilty  unless  the 
evidence  against  him  was  such  as  to  exclude,  to  a  moral  cer- 
tainty, every  supposition  but  that  of  his  guilt,  has  been  held  an 
indisputably  correct  statement  of  the  law.*  The  same  court  has 
held  it  error  to  refuse  the  following  charge  :  **  The  State  is  re- 
quired to  show  by  evidence,  beyond  all  reasonable  doubt,  and  to 
a  moral  certainty,  the  existence  of  every  fact  necessary  to  estab- 
lish the  guilt  of  defendants,  before  they  can  be  convicted.  If, 
from  all  the  evidence,  the  jury  believe  the  State  has  failed  as  to 
one  single  fact  necessary  to  be  proved,  then  they  must  find  the 
defendants  not  guilty."* 

§  2467.  Or  to  a  <<  Reasonable  and  Moral  Certainly.'' — In 

the  charge  of  Chief  Justice  Shaw  in  Webster's  case,  the  expres- 
sion "reasonable  and  moral  certainty"  is  twice  employed,  for 
the  purpose  of  conveying  to  the  minds  of  the  jurors  the  degree 


^  Pulf.  Law  of  Nature  and  Nations 
(Eng.  ed.  1749),  book  1,  ch.  2,  §  1. 

«  Com.  V,  Webster,  5  Cash.  (Mass.) 
295,  820. 

3  State  V.  Vansant,  80  Mo.  67,  72; 
Dunn  17.  People,  109  111.  635,  644;  Mc- 
Kleroy  r.  State,  77  Ala.  95,  97;  Cole- 
man V.  State,  59  Ala.  52. 

*  People  V.  Psidillia,  42  Cal.  530, 
540. 

A  TurbeTille  v.  State,   40  Ala.  715, 


717,  on  the  authority  of  Mose  v.  State, 
86  Ala.  211,  231.  But  it  was  never- 
theless  held  no  error  for  the  court  to 
explain  this  charge  by  saying:  <*The 
charge  given  only  meant  that  the  jury 
must  be  satisfied,  l>cyond  a  reasonable 
doubt,  of  the  guilt  of  the  defendant. 
Turbeville  v.  State,  supra, 

*  Williams  v.    State,   52  Ala.  411, 
412. 
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of  certitude  required  by  the  law  in  order  to  warrant  a  conviction 
in  a  criminal  case;  and  be  defines  it  as  <<  a  certainty  that  con- 
vinces and  directs  tbe  understanding,  and  satisfies  tbe  reason  and 
tbe  judgment  of  tbose  wbo  are  bound  to  act  conscientiously 
upon  it."  In  a  later  case  in  the  same  State,  it  was  ruled,  in  a 
well-reasoned  opinion  by  Chief  Justice  Gray,  that  it  was  not 
error  for  the  judge,  in  framing  an  instruction  in  such  a  case,  to 
substitute  for  the  words  "  moral  certainty  "  in  the  instruction 
requested,  the  words  '*  a  reasonable  degree  of  certainty."  ^  In 
another  jurisdiction,  it  has  been  held  proper  to  instruct  the  jury 
that  **  a  reasonable  doubt  arises,  when  the  evidence  is  not  suf- 
ficient to  satisfy  the  minds  of  the  jury,  to  a  moral  or  reasonable 
certainty,  of  the  defendant's  guilt;  "  the  reviewing  court  saying: 
•*  The  instruction,  as  given,  -is  correct;  and  if  the  appellants  de- 
sired a  more  particular  definition  of  a  reasonable  doubt,  they 
should  have  prepared  and  submitted  to  the  court  an  instruction 
on  such  point."  ^ 

§  2468.  Or  to  an  <<Abldingr  Conviction"  of  Guilt. — This 
expression,  was  also  used  in  the  celebrated  charge  of  Chief  Jus- 
tice Shaw  in  Webster's  case,  in  defining  the  meaning  of  the  ex- 
pression, •*  a  reasonable  doubt,"  in  the  following  language ;  *'  It 
is  that  state  of  the  case  which,  after  an  entire  comparison  of  all 
the  evidence,  leaves  the  minds  of  the  jurors  in  that  condition 
that  they  cannot  say  they  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge."^  This  expression  has 
been  embodied  in  instructions,  in  numerous  subsequent  cases  in 
other  jurisdictions,  and  always,  so  far  as  the  writer  has  observed, 
with  the  approval  of  the  appellate  tribunals.*  In  California  and 
Kansas  it  has  been  used,  after  combining  wfth  it  another  expres- 
sion used  in  the  charge  of  Chief  Justice  Shaw,  a  few  sentences 
further  on,  thus:   *'  A  reasonable  doubt  is  that  state  of  the  case 

»  Com.  V.  Costlcy,  118  Mass.  1,24.  v.  People,  39  111.  467, 463,  464;  Minich 

^  Sullivan  r.  State,  52  Ind.  309.  r.  People,  8   Colo.   440,  454;  Stater. 

3  Com.  r.  Webster,  6  Ciish.  (Mass.)  Vansant,    80  Mo.    67,   72;    People  ». 

205,  320.  Aslic,  4t  Cal.  288, 290;  James  v.  State, 

*  Diiii;i  V.  People,  109  111.  035,  (U5;  45  Miss.  572   675. 
State  c.  Pieree  05  Iowa,  89,90:  Miller 
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which,  after  the  entire  comparison  and  consideration  of  all  the 
evidence,  leaves  the  minds  of  the  jurors  in  that  condition  that 
they  cannot  say  that  they  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge;  that  is,  to  a  certainty  that 
convinces  and  directs  the  understanding  and  satisfies  the  reason 
and  judgment  of  those  who  are  bound  to  act  conscientiously  upon 
it . "  ^  In  Iowa,  in  a  case  depending  upon  circumstantial  evidence, 
the  court,  after  announcing  to  the  jury  the  principle  of  reason- 
able doubt,  and  admonishing  them  to  give  all  the  circumstances 
a  careful  and  conscientious  consideration,  said  to  them:  '^If, 
upon  such  consideration,  the  minds  of  the  jury  are  not  firmly 
and  abidingly  satisfied  of  the  defendant's  guilt  —  if  the  con- 
scientious judgment  of  the  jurors  wavers  and  oscillates,  then  the 
doubt  of  the  defendant's  guilt  is -reasonable,  and  you  should 
acquit.''^ 

§  2469.  Or  to  an  '' Abidingr  ConTictlon  to  a  Moral  Cer- 
tainty.'* —  Combining  the  two  expressions  observed  upon  in  the 
two  preceding  sections,  we  find  that  the  courts  frequently  inform 
juries,  that  the  state  of  mind  which  excludes  a  reasonable  doubt, 
is  an  abiding  conviction  to  a  moral  certainty.  This  expression, 
it  will  also  be  observed,  has  been  extracted  from  the  exuberant 
language  of  Chief  Justice  Shaw  in  his  charge  in  Webster's  case.' 
In  another  jurisdiction,  it  has  been  held  proper  to  instruct  the 
jury  that  *'  a  juror  is  understood  to  entertain  a  reasonable  doubt, 
when  he  has  not  an  abiding  conviction  to  a  moral  certainty  that 
the  accused  is  guilty  as  charged."  * 

§  24  70.  Or  to  a  Conviction  npon  which  a  Man  wonld  Act  In 
Matters  of  the  Higrhcst  Concern  and  Importance  to  his  own  In- 
terest.—  This  expression,  or  its  equivalent,  which  is  very  much 

»  People  ©.  Ashe,  44  Cal.  288,  290;  »  Com.  r.  Webster,  5  Cush.  (Mass.) 

State  V,  Bridges,  29  Kan.  138,  141 ;  fol-  295,  320. 

lowing  People  v,  Cacld,  14  Reporter,  *  State  v,  Yansant,  80  Mo.  67,  72. 

200;  »,  c.  60  Cal.  G40.  See  also  the  charge  which  was  ap- 

2  Approved  In  State  v.  Ilayden,  45  proved  in  Dunn  v.  People,  109  lU.  635, 

la.  17.  644. 
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used  by  American  courts  in  instructing  juries,  is  to  be  credited 
to  Mr.  Starkie,  who,  in  speaking  about  circumstantial  evidence, 
says  that  "  a  juror  ought  not  to  condemn,  unless  the  evidence 
exclude  from  his  mind  all  reasonable  doubt  as  to  the  guilt  of  the  ac- 
cused; and,  as  has  been  well  observed,  unless  he  be  so  convinced 
by  the  evidence  that  he  would  venture  to  act  upon  the  conviction 
in  matters  of  the  highest  concern  and  importance  to  his  own  in- 
terest. "  ^  This  conception  of  the  meaning  of  the  rule  is  also 
traceable,  through  a  note  in  Greenleaf  on  Evidence,^  to  Lord 
Tenterden,  though  he  perhaps  *bor rowed  it  from  some  previous 
judge  or  writer.  Lord  Tenterden's  language  was  said  to  have 
been  given  in  a  capital  case,  and  was  as  follows:  **The  jury 
should  be  persuaded  of  the  guilt  of  the  prisoner  before  they  find 
him  guilty,  to  the  same  extent,  and  with  the  same  certainty  that 
that  they  would  have  in  the  transaction  of  their  own  most  im- 
portant concerns.  They  ought  to  have  the  highest  practicable 
degree  of  certainty;  demonstration  was  not  required,  nor  was 
absolute  certainty ;  for  that  was  not  attainable  in  any  case  what- 
ever. Direct  testimony  might  be  always  got  rid  of  by  the  sug- 
gestion that  the  witnesses  were  perjured ;  and  they  never  could 
have  absolute,  positive  certainty.  It  was  idle  to  speculate  as  to 
what  might  be  to  one  man  the  most  important  matter  in  his  life ; 
but  there  were  occasions,  with  reference,  for  instance,  to  the 
deepest  interests  of  those  whom  one  loved  most  dearly ;  there 
were  interests  that  might  be  called  in  question  to  require  the 
highest  consideration,  and  all  the  certainty  that  could  be  attained 
in  human  affairs.  He  did  not  think  it  necessary  to  say  certainty 
as  to  this  or  that  particular  matter ;  but  it  was  the  certainty  men 
would  require  in  their  own  most  important  concerns  in  life;  and 
he  thought  that,  to  hold  any  other  doctrine,  or  to  act  on  any 
other  view,  would  be  to  paralyze  the  law  entirely  in  its  criminal 
application,  and  to  make  it  difficult,  if  not  impossible,  to  have  a 
satisfactory  administration  of  justice."  In  the  case  of  Hex  v. 
Kohlj  reported  in  the  London  Times  of  January  12th,  1865,  Chief 
Baron  Pollock  (it  would  seem  in  charging  the  jury)  repeated 

1  Stark.  Ev.  (9th  Am.  ed.)  866.     ^  3  Greenl.  Ev.  (14th  ed.) ,  §  29,  note  a. 
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this  language,  with  the  following  prefatory  statement :  **  There 
was  no  doubt  that  it  had  been  said  that  there  ought  to  be  cer- 
tainty; there  ought  to  be  the  highest  certainty  there  was  in 
human  affairs."  In  jurisdictions  where  this  conception  is  adopted, 
instructions  have  been  approved  drawn  in  the  following  language: 
**  To  exclude  such  doubt,  the  evidence  must  be  such  as  to  produce 
in  the  minds  of  prudent  men  such^  certainty  that  they  would  act 
on  the  conviction  without  hesitation  in  their  own  most  important 
affairs."  ^  Or  thus:  "  If  the  whole  evidence,  taken  together, 
produced  such  a  conviction  on  the^  minds  of  the  jury  of  the  guilt 
of  the  prisoner,  as  they  Avould  act  upon  in  a  matter  of  the  highe&t 

importance  to  themselves,  in  alike  case,  it  Avas  their  duty  to  con- 
vict." 2 

§   2471.  This    Conception  Repndiatcd   by  some   Courts. — 

Cases  are  not  wanting  where  this  conception  of  the  degree  of 
certitude  required  in  criminal  cases  has  been  disapproved. 
Where  a  judge  told  the  jury  that  if  *'  there  is  that  degree  of  cer- 
tainty in  the  case  that  they  would  act  on  in  their  own  grave  and 
important  concerns,  that  is  the  degree  of  certainty  which  the  law 
requires,  and  which  Avill  justify  them  in  returning  a  verdict  of 
guilt,"  it  was  held  error. ^  Another  court  has  held  it  error  to 
charge  the  jury  that  "to  exclude  rational  doubt,  the  evidence 
should  be  such  as,  that  men  of  fair  ordinary  capacity  would  act 


1  State  V,  Kearley,  26  Kan,  77,  87. 
See  also  Polln  r.  State,  16  N.  W.  Rep. 
898,900;  8,  c.  14  Neb.  640,  where  an 
instruction  in  similar  language  was 
approved. 

2  State  r.  Nash,  7  la.  860,  385.  In 
United  States  t?.  Jackson,  29  Fed.  Rep. 
603;  8,  c.  9  Crim.  Law  Mag.  325,  Mr. 
District  Judge  Speer  said  to  a  jury,  in 
defining  this  term:  **  I  mean  such  a 
doubt  as  a  reasonable  man  would  act 
upon,  or  decline  to  act  upon,  when 
his  own  concerns  were  involved."  In 
another  Federal  case,  Mr.  District 
Judge  Billings,  in  charging  a  jury, 
said   to    tliem:    ''The    proof    must 


exclude  reasonable  doubt;  not  neces- 
sarily all  doubt.  The  meaning  of  this 
expression  Is,  that  the  jury,  in  ox^er 
to  render  a  verdict  of  guilty,  must  find 
the  facts  to  be  established  to  such  a 
degree  of  certainty  as  they  would  re- 
gard as  sufficient  in  the  important 
affairs  of  life.'*  United  States  r. 
Wright,  16  Fed.  Rep.  112,  114.  But, 
as  will  presently  appear,  neither  of  the 
definitions  given  by  these  two  Fedend 
judges  satis  ties  the  rule,  in  the  opinion 
of  most  of  the  State  courts.  See  also 
People  V,  Dewey  (Idaho),  6  Pac.  Rep. 
103,  lOG. 

3  Jane  ©.  Com.,  2  Mete.  (Ky.)  30, 33. 
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upon  it  in  matters  of  high  importance  to  themselves;"  since  men 
of  this  description  may,  and  often  do,  act  upon  evidence  which  is 
comparatively  slight  and  insignificant.^  In  the  opinion  of  another 
court,  a  charge  that,  *•  before  the  defendant  can  be  convicted, 
the  evidence  must  be  such  as  will  exclude  every  doubt,  to  that 
certainty  which  controls  and  decides  the  conduct  of  men  in  the 
highest  and  most  important  affairs,  and  to  that  moral  certainty 
which  excludes  every  supposition  but  that  of  his  guilt,  and  every 
reasonable  doubt," — was  held  calculated  to  confuse  and  mis- 
lead the  jury,  and  therefore  properly  refused.^ 


§  2472.  Instructions  which  do  not  Satisfy  this  Rule.  —  It  is  per- 
ceived that  Mr.  Starkie  uses  the  expression,  '^  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest."  ^  The  expressions,  '4n 
his  own  important  affairs,"  ^  *^  the  important  affairs  of  life,"  ^'*  an 
important  matter  pertaining  to  his  own  affairs,"  ^  ^'  in  their  own  private 
affairs,"  ^  'Mn  matters  of  great  importance  to  themselves,"  ^  and  ^*  the 
more  important  concerns  of  life,"  ®  have  been  disapproved  in  the  vari- 
ous jurisdictions  indicated,  chiefly  on  the  ground  that  they  do  not  satisfy 
the  principle  announced  in  the  text  of  Starkie.  In  Calif  ornia^^  and  Min- 
nesota,^^ the  expressions  above  quoted  were  disapproved  on  the  ground 
that  men  may  and  frequently  do,  in  such  affairs,  act  upon  the  mere 
preponderance  of  evidence.  ^^ 

§  2473.  [Continued.]  In  a  case  in  Indiana,  an  instruction  given  for 
the  State  was  held  erroneous,  which  contained  the  following  language : 
*'By  a  reasonable  doubt,  in  law,  is  intended  this:  when  the  evidence  is 


^  State  V,  Oscar,  7  Jones  L.  (N.  C.) 
305. 

3  Ray  V.  State,  50  Ala.  104,  106. 
Shnilar  instrnctions  were  condemned 
in  Leonard  v.  Territory,  7  Pac.  Rep. 
872,  879;  8,  c.  2  Wash.  Terr.  381. 

'  Ante,  §  2470. 

<  Bradley  r.  State,  31  Ind.  492,  498, 
505. 

*  People  V.  Brannon,  47  CaL  96. 

•  Territory  v.  Bannigan,  1  Dais. 
Ter.  452,  4C6. 

'  Territory  v.  Lopez  (New  Mex.),  2 
Pac.  Rep.  864,  868. 


*  State  V,  Dineen,  10  Minn.  408, 
416,  417, 

•  State  V.  Crawford,  84  Mo.  20a 
^®  People  17.  Brannon,  supra* 

1*  State  V.  Dineen,  supra, 

•2  In  tlie  case  In  Missouri,  which  was 
loosely  reasoned  and  of  little  authori- 
ty, the  court  concluded,  while  disap- 
proving the  instruction,  to  affirm  the 
judgment,  thinking  that  the  jury  could 
not  have  been  misled  by  it.  State  v. 
Crawford,  supra* 
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not  sufficient  to  satisfy  the  judgment  of  tlie  trutli  of  a  proposition,  with 
such  certainty  that  a  prudent  man  would  feel  safe  in  acting  upon  it  in 
his  own  important  affairs.  And,  if  the  evidence  in  the  case,  upon  any 
material  point  for  the  State  and  defense  considered  [together] ,  does 
not  satisfy  your  judgment  of  the  truth  of  all  material  propositions  in 
the  case,  and  of  the  criminaLliability  of  the  defendant,  with  such  cer- 
tainty that  a  prudent  man  would  feel  safe  in  acting  upon  said  matters  in 
his  own  important  affairs,  then,  in  such  case,  there  would  be  a  reason- 
able doubt  in  the  case,  within  the  meaning  of  the  law  as  to  reasonable 
doubts  in  criminal  cases."  The  court,  speaking  through  Mr.  Justice 
Bay,  after  quoting  the  language  of  Starkie,  above  set  out,^  said: 
^^  There  must  be  this  certainty  of  conviction  before  a  reasonable  doubt 
can  be  excluded.  And  we  may  add  to  Mr.  Starkie's  definition  this 
qualification,  that  it  must  be  such  a  conviction  of  the  truth  of  the  prop- 
osition that  a  prudent  man  would  feel  safe  to  act  upon  the  conviction 
under  circumstances  where  there  was  no  compulsion  resting  upon  him 
to  act  at  all.  In  other  words,  a  prudent  man,  compelled  to  do  one  of 
two  things,  affecting  matters  of  the  utmost  moment  to  himself,  might, 
and  doubtless  would,  do  that  thing  which  a  mere  preponderance 
of  evidence  satisfied  him  was  for  the  best,  sind  yet  such  a  conviction 
would  fall  far  short  of  that  required  to  satisfy  the  mind  of  a  juror  in 
a  criminal  case.  It  must  induce  such  faith  in  the  truth  of  the  facts 
which  the  evidence  tends  to  establish  that  a  prudent  man  might,  with- 
out distrust,  voluntarily  act  upon  their  assumed  existence,  in  matters  of 
highest  import  to  himself.  The  test  stated  by  the  court,  that  the  con- 
viction must  be  such  as  would  induce  one  to  act  in  regard  to  his  own 
^  important  affairs,'  is  too  narrow.  It  must  be  such  a  certainty  as  would 
justify  to  the  mind  action,  not  only  in  matters  of  importance,  but  in 
those  of  the  highest  import,  involving  the  dearest  interests.  Nothing 
short  of  this  can  serve  as  an  example  of  that  moral  certainty,  which 
should  alone  authorize  a  verdict  of  guilty.  Moral  certainty,  says  Mr. 
Burrill,  is  the  state  of  impression  produced  by  facts,  in  which  a  reason- 
able mind  feels  a  sort  of  coercion  or  necessity  to  act  iu  accordance  with 
it;  the  conclusion  presented  being  one  which  cannot,  morally  speaking, 
be  avoided^  consistently  with  adherence  to  truth.^  This  certainty  alone 
excludes  all  reasonable  doubts.  One  may  act  in  important  matters 
without  having  reached  this  degree  of  rest  from  doubt ;  and  nothing, 
therefore,  short  of  the  highest  personal  interests  involved,  should  be 
placed  before  the  juror  as  a  test,  when  upon  his  action  may  depend  the 

1  Ante,  §  2470.  >  Quoting  Burrill  Cir&  Ev.  199. 


Tit.  VI,  Ch.  LXIX.]      BEASONABLE  DOUBT.  1827 

life  ot  another.  The  highest  interests  of  the  prisoner  being  involved  in 
the  decision,  the  juror's  supposed  action  on  no  matter  of  mere  import- 
ance to  himself  will  serve  as  his  guide.  N  or  would  it  be  proper  for  the 
juror  to  apply  the  test  to  matters  personal  to  himself,  which  are  only 
important  considered  in  comparison  with  other  affairs.  One  may,  per* 
baps,  lead  a  life  so  near  on  the  level  that  nothing  of  import  disturbs  the 
even  tenor  of  his  way.  The  test  must  be  uniform,  and,  though  in  a 
special  case  the  conviction  of  the  defendant  may  only  involve  a  short 
imprisonment  or  fine,  still,  as  the  rule  may  be  also  applied  to  cases 
Involving  the  life  of  an  accused  person,  the  illustration  employed  should 
always  refer  to  the  highest  interest."  ^ 

§  2474.  [CoNnNUED.]  In  a  subsequent  case  in  the  same  State,  the 
-following  instruction  was  held  to  satisfy  the  principle  thus  laid  down, 
and  was  accordingly  approved :  ^'  The  rule  of  law  touching  reasonable 
doubts  is  a  practical  rule,  for  the  guidance  of  practical  men  when  en- 
gaged in  the  solemn  duty  of  assisting  in  the  administration  of  justice. 
It,  is  not,  therefore,  a  rule  about  which  there  is  anything  whimsical,  or 
ohimerical.  It  is  not  a  mere  possibility  of  error  or  mistake  that  con- 
stitutes such  reasonable  doubt.  Despite  every  precaution  that  may  be 
taken  to  prevent  it,  there  may  be  in  all  matters  pertaining  to  human 
affairs,  a  mere  possibility  of  error.  If,  then,  you  are  so  convinced  by 
the  evidence,  of  whatever  class  it  may  be,  and  considering  all  the  facts 
and  circumstances  in  evidence  as  a  whole,  of  the  guilt  of  the  defendant, 
that,  as  prudent  men,  you  would  feel  safe  to  act  upon  such  conviction 
in  matters  of  the  highest  concern  and  importance  to  your  own  dearest 
and  most  important  interests,  under  circumstances  where  there  was  no 
compulsion  or  coercion  upon  you  to  act  at  all,  then  you  will  have 
attained  such  degree  of  certainty  as  excludes  reasonable  doubt  and 
authorizes  conviction."  ^  In  a  still  later  case,  the  same  court  has  ap- 
proved  the  following  form  of  expression,  embodying  the  same  idea : 
*^  jBvidence  is  sufficient  to  remove  a  reasonable  doubt,  when  it  convinces 
the  judgment  of  an  ordinarily  prudent  man  of  the  truth  of  a  proposition, 

1  Bradley  v.  State,  81  Ind.  492,  498,  a  case  where  a  reasonable  doubt  would 

504,  505.    In   the  opinion  it  Is  added :  exist  has  been  accepted '  as  a  test  by 

*'  In  this  case,  from  a  reference  by  the  which  to  determine  all  doubts.    The 

judge  who  tried  the  cauHe,  to  the  de-  opinion  was  not  intended  to  be  thus 

cision   of  Arnold   v.  State    (2a  Ind.  understood.'-' 

170),  we  must  suppose  that  what  was  *  Approved  in  Garfield  v.  State,  74 

there  given  as  a  simple  illustration  of  Ind.  60,  62. 


1828 


CHARGING  THE  JURY.  [2  Thomp.  Tr., 


with  Bach  force  that  he  would  voluntarily  act  upon  that  conviction^ 
without  hesitation,  in  his  most  important  affairs."  ^ 

§  2475.  A  Doubt  such  as  Would  Cause  a  Prudent  Man  to 
Pause  and  Hesitate  In  the  Graver  Transactions  of  Life.  — In 

charging  juries,  courts  have  also,  in  many  cases,  defined  a  reason- 
able doubt  to  be  a  doubt  arising  from  the  candid  and  impartial 
investigation  of  all  the  evidence,  and  such  as,  in  the  graver 
transactions  of  life,  would  cause  a  reasonable  and  prudent  man 
to  hesitate  and  pause.^  Sometimes  the  expression  has  been 
elaborated  thus:  **A  doubt,  to  justify  an  acquittal,  must  be 
reasonable,  and  arise  from  a  candid  and  impartial  consideration 
of  all  the  evidence  in  the  case;  and  then  it  must  be  such  a  doubt 
as  would  cause  a  reasonable,  prudent,  and  considerate  man  to 
hesitate  and  pause  before  acting  in  the  graver  and  more  import- 
ant affairs  of  life."  * 


>  Approved  In  ^tout  v.  State,  90 
Ind.  1,  12,  on  the  authority  of  Jarrell 
V,  State,  68  Ind.  293.  The  following, 
from  the  charge  of  a  trial  court,  is 
given  as  an  instance  of  an  instruction 
which  was  disapproved  on  appeal, 
with  the  observation  that  it  would 
have  been  better  to  give  no  explana- 
tion of  the  phrase  "  reasonable  doubt " 
than  to  give  it  in  this  language: 
"The  words  •reasonable  doubt* 
mean  wliat  they  Imply;  that  is,  that 
the  doubt  must  be  a  reasonable  one, 
such  a  doubt  as  might  exist  In  the 
mind  of  a  man  of  ordinary  prudence, 
when  he  was  called  upon  to  determine 
which  of  two  courses  he  would  pur- 
sue in  a  matter  of  grave  importance  to 
himself,  wlien  two  courses  are  open 
to  him,  and  tlie  talking  of  one  would 
lead  to  a  different  result  from  the  tak- 
ing of  the  other,  and  It  would  be  im- 
possible for  him  to  determine  as  to 
which  of  the  two  results  would  be 
most  advantageous  to  him."  State  v» 
Bridges,  29  Kan.   138,  140.     This  in- 


struction was,  no  doubt,  the  result  of 
some  strauge  Inadvertence  fallen  into 
by  an  over-worlsed  judge.  It  places 
each  juror  in  tlie  position  of  a  trav- 
eler who  has  arrived  at  a  fork  in  the 
road  and  is  utterly  uncertain  whicti 
road  to  take;  a  state  of  mind  in 
which,  to  relieve  the  pain  of  pro- 
tracted hesitation,  he  will  decide  it  by- 
flipping  a  copper  or  standing  his  staff 
up  and  noticing  which  way  it  fallsl 
Which  ever  way  a  juror,  acting  upon 
such  a  conception  of  his  duty,  de- 
cides, he  will  afterwards,  like  the 
Arkansas  traveler,  wish  that  he  had 
taken  the  other  road. 

«  Dunn  V.  People,  109  111.  686,  646; 
Connaghan  v.  People,  88  111.  460;  May 
V.  People,  60  111.  120;  Miller  t?.  People, 
39  111.  457,  463;  Mlnlch  v.  People,  8 
Colo.  454. 

^  Approved  in  State  v.  Pierce,  66 
Iowa,  89,  90;  «.  c.  21  N.  W.  Rep.  196, 
It  may  be  a  nice  subject  for  casuistic 
discussion  whetlicr  a  dpubt  which 
would  cause  a  reasonable  man  to  hes- 


Tit.  VI,  Ch.  LXIX.l      BEASONABLB  DOUBT.  1829 

§  2476.  A  Doabt  for  which  a  Good  Reason  Artsinir  out  of 
the  Evidenee  can  be  Given. —  Another  explanation  of  the  mean- 
ing of  the  words,  **  reasonable  doubt,"  is,  that  it  is  *'a  doubt 
for  which  a  good  reason  can  be  given,  which  reason  must  be 
based  on  the  evidence,  or  the  want  of  evidence."  ^  Or,  as  was 
well  said  by  the  same  learned  judge  to  a  jury  in  another  case : 
^<  It  is  a  doubt  that  you  may  entertain,  as  reasonable  men,  after 
a  thorough  review  and  consideration  of  "the  evidence,  —  a  doubt 
for  which  a  good  reason,  arising  from  the  evidence,  can  be  given. 
If  you  find  such  a  doubt,  it  is  your  duty  to  give  the  prisoner  the 
fullest  and  amplest  benefit  of  it,  and  acquit  him ;  but  this  doubt 
must  arise  from  the  evidence,  or  the  want  of  evidence."  ^  Com- 
menting upon  this  instruction,  the  Daily  Register  (New  York), 
edited  by  that  able  thinker  and  law  writer,  Austin  Abbott,  says: 
**The  advantage  of  this  test  is  that  it  gives  the  jurors  something 
to  corner  an  unreasonable  dissentient  with.  Few  phrases  have 
had  more  labor  and  skill  expended  in  the  task  of  fitting  them 
with  a  definition  than  this  very  one  of  reasonable  doubt;  but 
nearly,  if  not  all  the  resulting  paraphrases  have  been  metaphysical 
equivalents,  more  or  less  exact,  but  equally  indeterminate  to  the 
common  mind.  Every  obstinate  minority  juryman  can  shake 
ills  head  and  affirm  that  he  is  exercising  guarded  discretion,  that 
the  evidence  does  not  command  his  moral  conviction,  and  the 
like;  but  when  his  fellows  can  press  him  for  a  reason  for  his 
<loubt,  they  have  at  least  a  chance  of  making  hifia  reasonable,  for 
he  must  then  justify  his  position  intelligibly."  In  a  late  case  in 
Maine  it  was  said:  '*  It  is  not  an  unreasonable  doubt.  The  very 
term  implies  that  there  may  be  doubts  not  reasonable  or  rational. 
It  cannot  be  a  merely  possible  d.»ubt,  for  anything  relating  to 
human  affairs  may  be  in  some  way  subject  to  possible  doubt. 
It  is  such  an  actual  and  substantial  and  well  founded  doubt  as 
would  be  entertained  by  a  reasonable  and  conscientious  man,  — 

itate  and  pause  is  the  metaphysical  '  United  States  r.  Jackson,  29  Fed. 

antithesis  of  a  conviction  upon  which  Hep.  504 ;  s.  c.  9  Qrim.  Law  Mag.  325, 

such  a  man  would  venture  to  act  in  charge  by  Spcer,  J. 

matters  of  the  highest  concern  and  ^  United  States  r.  Johnson,  26  Fed. 

importance  to  his  own  interests.  Itep.  G82,  685. 
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such  a  doubt .  that  the  reason  for  it  can  be  examined  and  dis- 
cussed." ^  «*  It  is,"  said  the  same  court  in  an  earlier  case,  **a 
doubt  which  a  reasonable  man  of  sound  judgment,  without  bias, 
prejudice  or  interest,  after  calmly,  conscientiously  and  deliber- 
ately weighing  all  the  testimony,  would  entertain  as  to  the  guilt 
of  the  prisoner. ' '  ^  Again :  *  *  It  is  not  enough  to  establish  merely 
a  probability  of  guilt.  The  rule  requires  that  the  guilt  shall  be 
established  to  a  reasonable,  but  not  an  absolute,  demonstrative 
or  mathematical  certainty."* 

• 

§  2477.  Oontinaed.  — ^"In  the  following  explanation,  the  Court 
of  Appeals  of  New  York  saw  nothing  calculated  to  perplex  or 
mislead  a  jury :  *•  You  must  understand  what  a  reasonable  doubt 
is.  It  is  not  a  mere  guess  or  surmise  that  the  man  may  not  be 
guilty.  It  is  such  a  doubt  as  a  reasonable  man  might  entertain 
after  a  fair  review  and  consideration  of  the  evidence  —  a  doubt 
for  which  some  good  reason,  arising  from  the  evidence,  can  be 
given.  When  you  find  such  a  doubt  as  that  in  a  case,  it  is  your 
duty  to  give  the  prisoner  the  fullest  and  amplest  benefit  of  it." 
In  so  holding,  the  court  questioned  the  following  passage  in  a 
note  to  Greenleaf:  •'An  indefinable  doubt,  which  cannot  be 
stated,  with  the  reason  upon  which  it  rests,  so  that  it  may  be 
examined  and  discussed,  can  hardly  be  considered  a  reasonable 
doubt,  as  such  an  one  would  render  the  administration  of  justice 
impracticable  ;  *  and,  as  to  this,  it  has  not  been  too  strongly  8aid» 
•  All  the  authorities  agree.'  "  •  In  Michigan,  an  instruction  de- 
fining reasonable  doubt  as  '<  a  doubt  arising  out  of  the  facts  and 
circumstances  of  the  case,  in  maintaining  which  you  can  give 
some  good  reason,"  while  not  accurate,  has  been  held  not  neces- 
sarily erroneous.®  In  Vermont,  the  defendant  requested  the 
court  to  charge  that,  "  if  they  believe  that  the  evidence,  upon 

1  State  V.  Rounds,  76  Me.  123,  125,  *  3  Greenl.  Ev.    (14th  ed.),  §    29, 

opinion  by  Peters,  C.  J.  note  a. 

«  State  V.  Reed,  62  Me.  129;  quoted  *  People  v,  Guldlci,  8  N.  East.  Rep. 

with  approval  in  State  v.  Rounds,  76  495;  «.  c.  100  N.  Y.  603,  609. 

Me.  125.  •  People  v.  SteubenvoU  (Mfch,),  S 

>  State  V,  Rounds,  supra.  Crim.  Law  Mag.  265;  «.  f.  28  N.  W. 

Rep.  883. 
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any  essential  points  in  the  case,  admits  of  the  slightest  doubt 
consistent  with  reason,  the  prisoner  is  entitled  to  the  benefit  of 
that  doubt  and  should  be  acquitted."  The  court  declined  so  to 
charge,  but  instructed  the  jury  that  if  they  believed  "that  the 
evidence  upon  any  essential  point  in  the  case  admitted  of  any  rea- 
sonable doubt,  —  a  doubt  consistent  with  reason,  — the  prisoner 
is  entitled  to  the  benefit  of  it. "     It  was  held  that  this  was  correct.* 

§  2478.  Continued.  —  The  following  definition  of  this  term  is 
found  in  the  opinion  of  the  court  in  an  important  case,  given  by 
a  judge  then  young,  but  who  has  since  acquired  great  reputation: 
**In  regard  to  the  quantum  or  degree  of  proof  required  in  crim- 
inal cases  to  convict,  the  teachings  of  the  law  may,  perhaps,  be 
thus  briefly  expressed:  Full  and  satisfactory  proof  is  required. 
No  mere  weight  of  evidence  is  sufficient,  unless  it  excludes  all 
reasonable^  not  unreasonable,  doubts  as  to  the  guilt  of  the  pris- 
oner. The  proof  of  guilt  must  be  inconsistent  with  any  other 
rational  supposition.  The  doubt  that  entitles  to  an  acquittal 
must  be  realy  not  caplious,  or  imaginary.  It  must  not  be  a 
forced  or  artificial  doubt,  manufactured,  so  to  speak,  by  the 
sympathy  of  the  jury.  But  it  must  be  a  doubt  which,  without 
being  sought  after,  fairly  and  naturally  arises  in  the  mind,  after 
comparing  the  whole  evidence  and  deliberately  considering  the 
whole  case.  If,  upon  such  comparison  and  consideration,  the 
minds  and  consciences  of  the  jurors  are  not  abidingly  and  firmly 
satisfied  of  the  defendant's  guilt  —  if  moral  certainty  is  not  pro- 
duced,— if  the  judgment  wavers  and  oscillates,  —  the  charities 
of  the  law  and  the  presumption  of  innocence  concur  in  requiring 
the  jury  to  give  the  accused  the  benefit  of  the  doubt  thus  arising, 
and  to  acquit  him.  But  this  charity  and  this  presumption  ought 
not  to  be  perverted,  as  they  not  unfrequently  are,  to  justify  the 
acquittal  of  those  of  whose  guilt  no  reasonable  doubt  exists.  The 
proof  is  sufficient  if  it  establishes  guilt  to  a  moral  certainty  — 
such  a  certainty  as  firmly  and  fully  convinces  the  understanding 
of  jurors."  *     On  the  other  hand,  a  disposition  to  strain  and  re- 

1  State  V.  Meyer,  8  Atl.  Bep.   195,  '  State  v.  Ostrander,  18  la.  437, 459, 

198;  «.  c.  58  Vt.  467,  4C2.  opinion  by  DUlon,  J. 
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fine  in  favor  of  the  supposed  rights  of  persons  accused  of  crime, 
has  enabled  an  appellate  court  to  find  error  in  the  following  in- 
struction: **  Unless  all  the  material  facts  proven  to  your  satis- 
faction, lead  to  and  establish  the  conclusion  that  the  defendant 
is  guilty  of  burglary  as  alleged,  to  the  exclusion  of  a  reasonable 
belief  to  the  contrary,  you  must  find  the  defendant  not  guilty.'*  ^ 

§  2479.  Not  a  Possible  or  Conjectural  Donbt. : — On  the  other 
hand,  it  has  been  the  practice  of  trial  courts,  in  which  they  have 
been  sustained  on  error  or  appeal,  to  admonish  juries,  in  varying 
language,  that  a  reasonable  doubt  is  not  a  mere  possible,  conjec- 
tural or  imaginary  doubt.  Recurring  to  the  celebrated  charge 
of  Chief  Justice  Shaw  in  Webster's  case,  we  find  that  they  were 
told  that  *'  it  is  not  mere  possible  doubt;  because  everything  re- 
lating to  human  affairs  and  depending  upon  moral  evidence  is 
open  to  some  possible  or  imaginary  doubt."  Juries  have  been 
admonished  that  such  a  doubt  means,  '*  not  a  possible  doubt, 
not  a  conjectural  doubt,  not  an  imaginary  doubt,  not  a  doubt  of 
the  absolute  certainty  of  the  guilt  of  the  accused;  because 
everything  relating  to  human  affairs  and  depending  on  moral 
evidence  is  open  to  conjecture  or  imaginary  doubt,  and  because 
absolute  certainty  is  not  required  by  law."  ^  They  have  been 
told  that  **a  doubt,  to  authorize  an. acquittal,  should  be  reason- 
able and  substantial,  and  one  fairly  deducible  from  the  evidence, 
considered  as  a  whole;"  and  that  **  a  mere  possibility  that  the 
defendant  may  be  innocent  will  not  Avarrant  a  verdict  of  not 
guilty."  *  They  have  also  been  told  **  not  to  go  beyond  the 
evidence  to  hunt  for  doubts,"  nor  to  **  entertain  such  doubts  a^ 
are  merely  chimerical   or  based   on   groundless   conjectm^e."  * 

1  Blocker  v.  State,  9  Tex.  App.  279.  Mo.  67,  72.  See  also  State  v.  Gee,  85 
A  similar  instmction  was  condemned  Mo.  647 ;  State  v.  Butterfleld,  75  Mo. 
in  WaUace  v.  State,  9  Tex.  App.  299.  297,  301. 

2  Approved  in  Dunn  v.  People,  109  ^  Approved  in  State  v.  Pierce,  65 
lU.  635,  644,  the  court  citing  May  r.  la.  89,  90.  See  also  Miller  r.  People, 
People,  60  111.  119;  Miller  v.  People,  39  111.463,  464,  wliere  an  instruction; 
39  111.457;  Connaghan  v.  People,  88  approved  on  error,  embodied  slmilaz 
111.  460.  language. 

•  Approved  in  State  v,  Vansant,  80 
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Again,  they  have  been  told  that  such  a  doubt  <<  means  a  serious, 
substantial  and  well  founded  doubt,  and  not  a  mere  possibility 
of  doubt."  ^  **If,"  said  another  court,  **  after  subjecting  the 
facts  to  the  test  of  reason,  there  is  still  a  doubt  as  to  his  guilt,  it 
is  the  duty  of  the  jury  to  acquit;  "  but  "  a  mere  misgiving  of 
the  imagination,  suggestion  of  ingenuity,  or  sophistry,  or  mis- 
placed sympathy,  is  not  a  reasonable  doubt  to  which  the  law 
accords  any  influence."  ^  Or,  as  was  said  to  a  jury,  **  it  is  not 
any  fanciful  conjecture,  or  strained  inference.'**  Or,  as  was 
said  to  another  jury  by  the  same  judge,  •'  It  is  not  a  mere  guess  — 
a  mere  surmise — that  one  may  not  be  guilty  of  what  is 
charged."  *  It  is  not  the  *'  skepticism  which  can  conjure  up  an 
argument,"  but  the  '*  fair,  rational  difficulty  which  the  mind  at 
times  experiences  in  weighing  conflicting  statements  or  opposing 
arguments,  and  which  renders  abortive  our  best  efforts  to  arrive 
at  a  satisfactory  conclusion."*  Nor  is  it  **  a  mere  possible 
doubt,  nor  a  captious  imaginary  doubt."  •  *'  This  doubt,"  said 
Mr.  Circuit  Judge  Jackson,  in  charging  a  jury,  **  must  be  real 
and  substantial,  not  an  imaginary  or  speculative  doubt.  It  must 
rest  upon  the  fact  that  the  evidence  is  insufiicient,  in  your  judg- 
ment, to  justify  you  in  returning  a  verdict  of  guilty  against  the 
accused."  ^  So,  an  instruction  containing  the  following  passage 
has  been  approved  and  the  language  re-affirmed:  •'  That  which 
amounts  to  mere  possibility  only,  or  to  conjecture  or  supposi- 
tion, is  not  what  is  meant  by  reasonable  doubt."  ®  The  following 
explanation  of  the  term  passed  the  judgment  of  the  Supreme  Court 
of  Michigan  without  disapproval:  **  The  expression  itself  seems 
to  comprehend  the  whole  subject-matter.     *  Reasonable  doubt,' 


*  Mlnich  V,  People,  S  Colo.  464; 
Earll  V,  People,  73  111.  834.  See  also 
Kennedy  v.  People,  40  111.  488. 

s  State  V.  Murphy,  6  Ala.  846,851, 
opinion  by  Collier,  C.  J. 

*  United  States  v.  Jackson,  29  Fed. 
Rep.  503;  «.  c.  9  Crlm.  Law  Mag.  325, 
charge  by  Speer,  J. 

•*  United  States  v,  Johnson  (V.  S. 
Cir.  So.  Dlst.  Ga.),  26  Fed  Rep.  682, 
685. 


*  Com,  V,  Carey,  2  Brewst.  (Pa.) 
404,  406.  It  does  not  appear  that  this 
instruction  was  reviewed  on  error. 

•  Peoples.  Dewey  (Idaho),  6  Pac. 
Rep.  103, 106. 

»  United  States  v.  Keller,  10  Fed. 
Rep.  638,  636. 

»  Cicely  V.  State,  13  Sm.  &  M. 
(Miss.)  202,  210,  re-afflrmed  in  Bowler 
V.  Stale,  41  Miss.  571,  578. 
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of  course  — r-  that  is,  not  a  far-fetched  one.  It  is  not  a  speculative 
one;  it  is  not  an  arbitrary  one;  but  it  is  just  what  it  assumes  to 
be,  a  *  reasonable  doubt.'  If  you,  after  looking  over  the  testi- 
mony, and  considering  all  the  facts  proven  to  your  satisfaction 
in  the  case,  and  the  natural  circumstances  that  surround  those 
facts,— if  you  are  still  unable  to  say  that  the  prisoner  is  guilty, 
it  is  your  duty  to  acquit.  And  that,  we  apprehend,  is  what  is 
understood  by  *  reasonable  doubt '  in  the  law."^  In  a  casein 
Illinois,  an  instruction  that  *<  a  reasonable  doubt  means  in  law, 
serious,  substantial  and  well-founded  doubt,  and  not  the  mere 
possibility  of  doubt,"  seems  to  have  been  regarded  as  sufficient 
to  cure  inaccuracies  on  this  subject  in  other  portions  of  the 
charge.^ 

§  2480.    Not  a  "  May-be-so  »•  nop  a  «  Might-be-so." — In  a 

criminal  action  for  libel  in  Georgia,  the  court  charged  the  jury 
that,  though  the  defendant  was  entitled  to  any  doubts  they 
might  have  of  his  guilt,  they  must  be  reasonable  doubts,  not  a 
**  may-be-so"  or  a  "might-be-so."  It  wjis  held  that  in  this 
there  was  no  error.  Mr.  Justice  Lumpkin,  in  giving  the  opinion 
of  the  court,  said:  "  It  is  conceded,  that,  in  all  criminal  cases 
whatsoever,  it  is  essential  to  a  verdict  of  condemnation,  that  the 
guilt  of  the  accused  should  be  fully  proved ;  and  that  neither  a 
mere  preponderance  of  evidence  nor  any  weight  of  preponderant 
evidence,  in  the  language  of  Mr.  Starkie,  is  sufficient  for  the  pur- 
pose, unless  it  generate  full  belief  of  the  fact  to  the  exclusion  of 
all  reasonable  doubt.  Still,  absolute,  mathematical  or  meta- 
physical certainty,  is  not  essential;  and  besides,  in  judicial  in- 
vestigations, it  is  wholly  unattainable.  Moral  certainty  is  all 
that  can  be  required.  The  proof  should  be  such  as  to  control 
and  decide  the  conduct  of  men  in  the  highest  and  most  import- 
ant affairs  of  life,  and  not  a  mere  vague  conjecture,  a  fancy,  a 
trivial  supposition,  a  bare  possibility  of  innocence.  To  acquit 
upon  such  doubts,  is  a  virtual  violation  of  the  juror's  oath,  and 
an  offense  of  great  magnitude  against  the  interests  of  society, 

^  McGuire  v.  People,  44  Mich.  286,  *  Kennedy  v.  People,  40    m,  488, 

290;  *.  c.  6  N.  \V.  Rep.  6G9.  497. 
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directly  tending  to  the  disregard  of  the  obligation  of  a  judicial 
oath,  the  hindrance  and  disparagement  of  justice  and  the  encour- 
agement of  malefactors.^  We  consider  this  to  be  the  fair  im- 
port of  the  language  used  by  the  court."  ^ 

§  2481.  Hyper<n*itical  Objectioas  to  the  Words  ^'ImagrlD- 
ary,»*  •*  Captious,**  "  Real/* — It  will  be  remembered  that  Mr. 
Justice  Dillon,  in  his  justly  admired  passage  in  Ostrander's  case,* 
said  that  **  the  doubt  that  entitles  to  an  acquittal  must  be  realy  not 
captions y  or  imaginary. ^^  Although  these  three  words,  or  their 
equivalents,  are  constantly  used  by  trial  judges  in  instructing 
juries,  with  the  approval  of  the  appellate  tribunals,  the  juridical 
wisdom  of  Texas  and  Missouri  has  condemned  each  of  them  in 
succession.  The  Court  of  Appeals  of  Texas  has  condemned 
instructions  which  embody  this  admonition  to  the  jury  in  the 
following  language :  **  By  the  words  <  beyond  a  reasonable  doubt,* 
is  not  meant  beyond  a  possible  doubt,  nor  beyond  an  imaginary 
doubt,  nor  beyond  a  doubt  which  might  arise  in  a  supposed  case; 
but  such  a  doubt  as  naturally  presents  itself  to  the  mind  in  view 
of  all  the  evidence,  and  as  would  arise  in  the  minds  of  men  of 
good  judgment  and  sense.  Unless  all  the  material  facts  proven 
should  establish  the  conclusion  that  the  defendant  is  guilty,  to 
the  exclusion  of  reasonable  belief  that  he  is  not,  the  jury  should 
acquit."  The  Texas  court  point  out  that  the  substance  of  the 
first  sentence  in  this  instruction  had  been  condemned  by  a  pre- 
vious decision  in  that  State,*  and  take  the  view  that  the  conclud- 
ing sentence  magnified  the  error.*  A  needless  hypercriticism 
led  the  Supreme  Court  of  Missouri  to  condemn,  as  an  innova- 
tion, an  instruction  on  this  subject  which,  after  pursuing  the 
usual  language,  added  that  ^'a  captious  doubt,  or  mere  possi- 
bility of  innocence,  is  not  to  be  regarded  as  a  reasonable  doubt.'* 
The  court  could  see  no  good  reason  why  the  usual  formula  as  to 

1  Citing  1  Starlc.  Ev.  614.  Robertson  v.  State,  9  Tex.  App.  209* 

2  Giles  V.  State,  6  Ga.  276,  285.  See  also  Munden  v.    State,    87  Tex. 
•  *  .dntey§2478.                                            353;  McMillan  v.  State,  7  Tex.  App. 

*  Referring  to  Bray    o.    State,    41      142;  Hampton  v.  State,   1  Tex.  App. 
Tex.  560.  652. 

^  Smith  V,  State,  9  Tex.  App.  150; 
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a  reasonable  doubt  should  have  been  changed  by  receiving  the 
addition  of  the  word  '*  captious,"  and  added:  *' It  is  better  to 
adhere  to  well  settled  instructions,  than  to  attempt  new  depart- 
ures and  experiments  in  criminal  procedure."  ^  A  similar  dis- 
position led  the  appellate  courts  of  that  State  into  the  conclusion 
that  it  is  error  for  the  judge  to  define  this  doubt  as  **  such  a  doubt 
as  must  hearealj  substantial  doubt,"  ^  etc.,  or  a**  7'6a/ doubt  touch- 
ing the  defendant's  guilt,  and  not  a  mere  guess,  conjecture,  or  mere 
possibility  that  the  defendant  may  be  innocent."  ^  That  there  is 
no  sense  in  this  objection  is  too  obvious  for  discussion.  The 
word  *'  real  "  adds  nothing  to  the  word  *'  substantial "  in  such  a 
-connection.  It  is,  as  the  court,  in  the  case  first  cited  above,  said, 
a  mere  expletive,  — and  therefore  the  use  of  it  should  not  have 
been  regarded  as  error.  But  the  good  sense  of  the  profession 
finally  drove  that  court  to  the  conclusion  that  the  definition  of 
reasonable  doubt  as  a  real  and  substantial  doubt,  is  not,  even  in 
a  capital  case,  an  error  for  which  a  judgment  will  be  reversed; 
but  the  court  cling  to  their  former  folly  so  far  as  to  disapprove 
of  the  use  of  the  word.*  They  now  hold,  even  in  cases  of  mur- 
der, that  an  instruction  that,  to  authorize  an  acquittal  on  the 
ground  of  reasonable  doubt  alone,  such  doubt  should  be  a  real, 
substantial,  well-founded  doubt,  arising  out  of  the  evidence  in 
the  case,  and  not  a  mere  possibility  that  the  defendant  is  inno- 
cent, —  is  no  ground  of  reversal.* 

§  2482.  Common  Sense  not  a  Gnide  on  this  Question.  — It 

is  but  one  step  from  the  absurdities  of  the  preceding  section  to 
the  conclusion  that  common  sense  is  not  the  guide  to  be  resorted 
to  by  juries  in  determining  what  is  a  reasonable  doubt;  but  that 
they  are  to  reach  their  conclusions  according  to  an  artificial  sense 
communicated  to  them  from  the  bench,  which  they  have  neither 

1  State  V.  Swain,  68  Mo.  605,  GIG,  the    instruction  was  the  same    as  in 

opinion  by  Sherwood,  J.  State  v.  Owens  (79  Mo.  632),  and  yet 

*  State  V.  Owens,  79  Mo.  619,  63i.  we  did  not  regard  the  use  of  the  word 
'  State  V.  Smith,  21  Mo.  App.  595.  *real'  as  error  for  which  the  judg- 

*  State  V.  Payton   (Mo.),  2  S.  W.  raent  should  be  reversed." 

Kep.  894;  s.  c.  90  Mo.  220.     Tlie  court  *  State  v.    Blunt  (Mo.),  4  S.    W 

say:  <an  State  v.  Jones  (8G  Mo.  027),      Rep.  394. 
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the  capacity  to  understand  nor  the  skill  to  apply.  Thus,  in 
Texas,  the  following  instruction  has  been  condemned:  **  In  this, 
as  in  all  other  criminal  cases,  it  is  the  province  of  the  jury  to 
judge  both  of  the  weight  of  evidence  and  of  the  credibility  of 
witnesses.  The  law,  however,  contemplates  that  juries  of  the 
country,  in  exercising  their  judgment  in  such  matters,  will  act  in 
a  sensible,  rational  manner,  and  give  in  all  cases  no  more  and 
no  less  weight  or  credit  than  is  rightfully  due."  The  reasoning 
was  that  it  tended  to  trench  upon  the  province  of  the  jury,^  — 
which  would  seem  to  lead  to  the  conclusion  that  it  is  the  province 
of  the  judge,  and  not  that  of  the  jury,  to  exercise  common  sense. 
So,  in  Indiana,  the  following  instruction  was  held  error,  on  the 
ground  that  jurors  are  to  decide  according  to  the  rules  of  law, 
and  not  what  they  may  deem  common  sense:  '*  Bearing  in  mind 
clearly  all  I  have  said  to  you,  as  to  how  you  are  to  consider  the 
evidence  and  arrive  at  your  verdict,  1  may  add  that  what  is  com- 
monly called  common  sense  is,  perhaps,  the  jurors'  best  guide  in 
these  particulars.''  ^  It  is  hard  to  conceive  on  what  ground  such 
a  conclusion  can  be  supported,  unless  we  are  to  consider  that  it  is 
a  species  of  contempt  for  jurors  to  use,  in  the  discharge  of  their 
functions,  something  which  the  appellate  judges  do  not  possess* 
The  absurdity  of  the  ruling  culminates  when  it  is  remembered 
that  in  that  State  the  court  is  bound  to  instruct  the  jury  that 
they  are  the  judges  of  the  law  as  well  as  the  fact,  and  that 
they  are  not  bound  to  follow  the  law  as  given  them  in  charge  by 
the  judge,  nor  even  as  laid  down  by  the  Supreme  Court  of  the 
State.*  These  demigods  in  the  jury  box  have  the  power  to  dis- 
regard the  instructions  from  the  bench  and  to  overrule  the  Su- 
preme Court,  but  are  not  allowed  to  follow  the  teachings  of 
common  sense. 

§  2483.  [Contra.]  Common  Sense  a  Guide  in  some  Juris- 
dictions.—  More  sensibly,  the  Supreme  Court  of  Michigan  com- 
mended in  high  terms  an  instruction  which,  in  defining  reasonable 


1  Sisk  p.    State,  9  Tex.    App.  246,  «  Densmore  v.  State,  67  Ind.  806. 

248^  opinion  of  the  court  by  Clark,  J.  ^  Ante,  §  2143. 
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doubt  in  a  case  of  murder,  eubjected  it  to  the  standard  of  com- 
mon sense,  the  language  of  the  instruction  being :  **A  reasonable 
doubt  is  a  fair  doubt  growing  out  of  the  testimony  in  the  case; 
it  is  not  a  mere  imaginary,  captious  or  possible  doubt,  but  a  fair 
doubt  based  upon  reason  and  common  sense ;  it  is  such  a  doubt  as 
may  leave  your  minds,  after  a  careful  examination  of  all  the  evi- 
dence in  the  case,  in  that  condition  that  you  cannot  say  you  have 
an,  abiding  conviction  to  a  moral  certainty  of  the  truth  of  the 
charge  here  made  against  the  respondent/'  In  giving  the  opin- 
ion of  the  court,  Mr.  Justice  Campbell  said  that  this  was  **  one 
of  the  clearest  and  most  sensible  definitions  we  have  ever  seen, 
and  such  as  to  be  intelligible  to  any  jury, — a  merit  not  always 
presented  by  the  requests  to  charge  which  are  sometimes  made  in 
such  cases."  ^  In  like  manner,  it  was  held  in  Iowa  no  error  for 
the  judge,  in  response  to  a  question  of  the  jury,  who  had  re- 
turned into  court  for  further  instructions,  to  tell  them  that 
*' jurors  are  not  artificial  beings,  governed  by  artificial  or  fine- 
spun rules  ;  but  they  should  bring  to  the  consideration  of  the  evi- 
dence beforlD  them  their  every-day  common  sense  and  judgment 
as  reasonable  men ;  and  those  just  and  reasonable  inferences  and 
deductions  which  you,  as  men,,  would  ordinarily  draw  from  facts, 
and  circumstances  proven  in  the  case,  you  should  draw  and  act 
on  as  jurors."  ^  Commenting  on  this  and  other  instructions 
given  in  the  same  case,  the  court  say:  *' There  was  doubtless 
an  apparent  necessity  for  instructing  on  the  question.  Jurors 
are  often  reluctant  to  find  a  verdict  of  conviction  on  evi- 
dence of  that  character,  however  convincing  the  circumstances 
proven  may  be,  and  the  weight  and  value  of  such  testi- 
mony are  ofteu  disparaged  by  counsel  for  the  defendant  in 
criminal  causes.  It  is  therefore  proper,  in  any  case  in  which 
evidence  of  that  character  is  relied  upon,  for  the  court  to  admon- 
ish the  jury  as  to  their  duty  in  dealing  with  it ;  and  it  doubtless 
often  happens  that  a  necessity  exists  for  the  court  to  do  this,  in 
order  to  secure  a  just  and  faithful  administration  of  the  law.  In 
such  cases,  the  jury  should  be  admonished  that  such  evidence 

1  People  V,  Finley,  38  Mich.  482.  ^  gtate  v,  Elsham,  31  N.  W.  Bep. 

66 ;  8,  c.  70  la.  631,  583. 
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should  be  fairly  and  reasonably  considered,  and  that  such  deduc- 
tions and  inferences  should  be  drawn  from  the  facts  and  circum- 
stances proven  as  would  be  drawn  from  them  by  just  and  rea- 
sonable men,  if  they  were  called  to  take  action  in  the  grave  and 
important  affairs  of  life,  with  reference  to  them."  ^  In  striking 
contrast  with  the  two  decisions  quoted  in  the  preceding  section, 
was  the  rugged  sense  of  Chief  Justice  Gibson,  of  Pennsylvania, 
which  told  a  jury,  in  a  case  where  a  woman  was  tried  for  child 
murder  and  the  evidence  against  her  was  circumstantial,  that  ^*  it 
is  sufficient  for  the  purpose  when  it  [circumstantial  evidence] 
excludes  disbelief,  -^  that  is,  actual  and  not  technical  disbelief ; 
for  he  who  has  to  pass  upon  the  question,  is  not  at  liberty  to 
disbelieve  as  a  juror,  while  he  believes  as  a  man."  ^ 

§  2484.  A  Probability  of  Innocence.  —  On  the  most  obvi- 
ous  grounds,  it  has  been  held  error  to  refuse  an  instruction  that "  a 
probability  of  defendant's  innocence  is  a  just  foundation  for  a 
reasonable  doubt  of  his  guilt,  and  therefore,  for  his  acquittal."^ 
In  a  case  in  Mississippi,  the  following  instruction  was  held  erro- 


1  State  V,  Elsham,  81  N.  W.  Rep. 
66,  68;  8.  c.  70  la.  531,  534,  opinion  by 
Reed,  J. 

«  Com.  V.  Harman,  4  Pa.  St  269, 
273.  In  a  subsequent  case  in  the  same 
State,  it  was  ruled  that  the  expression 
**you  should  be  convinced  as  jurors 
where  you  would  be  convinced  as 
citizens,  and  you  should  doubt  as 
jurors  only  where  you  would  doubt  as 
men/'  when  used  in  connection  with 
the  evidence,  and  when  the  jury  are 
instructed  that  they  should  be  con- 
vinced from  the  evidence,  —  is  not 
erroneous.  McMeen  o.  Com.,  9  Atl. 
Bep.  878;  8,  c.  114  Fa.  St.  800,305; 
following  Com.  v.  Harman,  supra^  and 
qualifying  Fife  v.  Com.,  29  Pa.  St. 
421),  where  it  was  said  that  similar 
language,  though  liable  to  be  misun- 
derstood, was  not  erroneous  as  matter 
of  law. 

^  Bain  v.  State,  74  Ala.  38.    In  the 


opinion  of  the  court,  given  by  Somer- 
ville,  J.,  the  prior  discordant  decisions 
of  the  same  court  were  reviewed: 
Cohen  v.  State,  50  Ala.  108;  Ray  v. 
State,  50  Ala.  104;  Williams  t?.  State, 
52  Ala.  41 1.  It  will  be  observed,  on 
examining  the  charge  of  Chief  Justice 
Shaw  in  Webster's  case,  that  he  ad- 
monished the  jury  that  *Mt  is  not 
sufficient  that  they  the  [circum- 
stances] create  a  probability,  though 
a  strong  one,"  —  meaning  a  probabil- 
ity  of  guilt.  In  Williams  v.  State, 
8upra,  it  was  held  that  a  charge  that 
the  jury  must  acquit,  *'  if  from  all  the 
evidence,  there  is  a  probability  of  the 
innocence  of  the  accused,"  is,  without 
more,  calculated  to  mislead  the  jury, 
and  is  properly  refused.  "  It  would 
have  involved  the  jury  in  doubt  and 
uncertainty,  unless  it  had  been  care- 
fully explained  to  them  what  was  in- 
tended by  a  probability  of  innocence. " 
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neous:  "A  reasonable  doubt  is  not  probability  only,  or  conjec- 
ture, or  supposition  ;  the  doubt  which  should  properly  induce  a 
jury  to  withhold  a  verdict  of  guilty  should  be  such  a  doubt  as 
would  reasonably  arise  from  the  testimony  before  them."  In  so 
holding,  it  was  said:  '*  Where  the  probabilities  are  in  favor  of  a 
party  on  trial,  the  jury  may,  nevertheless,  entertain  a  doubt  of 
his  innocence.  But  where,  in  the  estimation  of  a  jury,  the 
probability  arising  from  the  evidence  is  in  favor  of  the  inno- 
cence of  accused,  it  is  impossible  for  them  not  to  doubt  as  to  his 
guilt.  If  the  jury  entertained  a  well-founded  doubt  of  the  pris- 
oner's guilt,  arising  from  the  testimony,  the  law  made  it  their 
duty  to  acquit.  The  instruction,  if  it  meant  anything,  reverses 
this  rule.  The  jury  were  instructed  that,  *  probability  only  * 
was  not  what  is  meant  in  law  by  a  reasonable  doubt ;  in  effect, 
that  a  probability  of  the  prisoner's  innocence,  arising  upon  the 
testimony,  was  not  a  legal  foundation  for  q,  reasonable  doubt  of 
his  guilt.  The  instruction  imposed  upon  the  jury  the  obligation 
to  convict,  although  the  evidence  might  preponderate  in  favor  of 
the  accused."  ^ 

§  2485.  Sometliing:  more  than  mere  Probability  and  lens 
than  Absolute  Certainty. — Continuing  through  these  devia- 
tions of  expression,  we  may  rest  upon  the  conclusion  that  the 
quantum  of  evidence  necessary  to  support  a  conviction  must  be 
such  as,  on  the  one  hand,  to  create  something  more  than  a  mere 
probability  of  guilt,  and  that  it  need  not  be  so  much,  on  the 
other  hand,  as  to  produce  absolute  certainty.*^  A  jury  has  been 
told:  '*  You  must  not  be  satisfied  by  a  mere  probability  of  the 
truth  of  the  charges  in  the  indictment,  but  the  evidence  must 
produce  in  your  minds  an  assurance  and  certainty  of  guilt,  be- 
yond a  reasonable  doubt,  before  you  can  properly  pronounce  the 
defendant  guilty."  ^  On  the  other  hand,  the  following  defini- 
tion to  a  jury  was  approved  on  error:   **  By  reasonable  doubt  is 

1  Browning  v.  State,  30  Miss.  667,  s  United  States  v,  Searcey,  26  Fed. 
672,  opinion  by  Smith,  C.  J.                       Bep.  435,  441,  per  Dick,  J. 

2  State  V.  Rounds,  76  Me.   123,  as 
quoted,  ante,  §  2476. 
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not  meant  absolute  certainty.  There  is  no  such  thing  as  abso- 
lute certainty  in  human  affairs.  But  the  proof  must  be  such  as 
to  exclude  from  your  mind  all  reasonable  doubt  of  the  guilt  of 
the  accused.  *  *  *  If ,  upon  a  careful  review  of  all  the  evi- 
dence, you  ask  your  own  inward  conscience :  *  Is  Ae  the  guilty 
one/  and  it  answers:  *  I  doubt  if  he  w,'  you  should  acquit.  But 
if  the  answer  is:  *I  have  no  doubt  of  it,'  you  should  say  so, 
and  leave  the  consequences  to  Providence."  This  instruction, 
challenged  by  the  prisoner,  was  approved  by  the  whole  court,  as 
being  in  conformity  with  the  definition  of  reasonable  doubt  given 
by  Chief  Justice  Shaw  in  his  charge  in  Webster's  case.^  One 
court  reasoned  itself  into  the  conclusion  that  an  uncertainty  of 
guilt  is  not  tantamount  to  a  reasonable  doubt,  and  that  there  was 
no  error  in  refusing  the  following  instruction:  **  If  the  jury  find 
that  none  but  Chinese  witnesses  testify  to  the  circumstances  of 
the  killing,  and  as  to  the  parties  concerned  in  it,  and  the  jury  are 
in  such  doubt  as  to  the  credibility  or  truthfulness  of  such  wit- 
nesses as  to  feel  uncertain  whether  they  should  be  believed,  the 
jury  should  acquit  the  defendants."  **  This  instruction,"  said 
the  court,  '*  was  refused,  and  we  think  properly,  because  the 
word  '  uncertain  '  may  include  any  doubt,  whether  reasonable  or 
not.  Thei:e  is  more  or  less  uncertainty  as  to  all  facts  attempted 
to  be  established  by  parol  evidence.  Nothing  is  absolutely  cer- 
tain that  rests  on  the  testimony  of  men,  and  where  evidence  is 
given  to  establish  any  proposition  tending  to  prove  guilt,  it  is 
sufficient  if  it  remove  all  reasonable  doubt."  ^  The  true  ground 
of  refusing  this  instruction  was  that  it  intimated  doubts  in  the 
mind  of  the  court  as  to  the  credibility  of  particular  witnesses, 
which  should  never  be  done. 

§  2486.  Somethingr  less  than  *<  a  Sentiment  Clear  and 
Strong."  —  The  following  instruction  has,  however,  been  disap- 
proved: ***A  reasonable  doubt  is  not  vague  conjecture,  nor  mere 
hypothesis,  but  a  sentiment  clear  and  strong^  arising  in  the  mind 

1  Donnelly  r.  State,  26  N.  J.  L.  602,  opinion  by  Boise,  J.  The  judgment 
614.  was  reversed  and  a  new  trial  ordered 

<  State  V.  Ah  Lee,  7  Ore.  237,  258,      on  other  grounds. 

I'O 
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of  an  eDlightened  and  conscientious  jury,  which,  upon  a  full  sur- 
vey of  the  facts,  forbids  its  going  forward  to  a  conviction." 
The  court  said:  *' We  do  not  think  it  need  be  a  *  clear  and 
strong'  doubt;  the  proper  word  is  *  reasonable,'  that  is,  just, 
rational,  conformable  or  agreeable  to  that  faculty  of  the  mind 
by  which  it  distinguishes  truth  from  falsehood  and  good  from 
evil,  and  which  enables  the  possessor  to  deduce  inferences  from 
facts  or  from  propositions.  It  implies  a  want  of  that  fullness  and 
completeness  of  proof  which  would  enable  the  mind  satisfactor- 
ily to  draw  the  conclusion  of  guilt  from  the  facts  in  evidence. 
A  *  sentiment  clear  and  strong,  which  forbids  the  mind  to  go  for- 
ward to  a  conviction'  of  the  accused,  might  seem  to  favor  the 
idea  that  there  should  be  a  reasonable  Certainty  of  his  innocence, 
in  order  to  justify  his  acquittal.  We  think  the  expression  used 
was  too  strong,  and  that  the  instruction  was  liable  to  the  excep- 
tion taken  to  it."  ^ 

§  2487.  Mast  Arise  oat  of  the  Evidence  or  the  Want  of  Evi- 
dence.  —  It  is  the  general  practice  of  courts,  in  expounding  to 
juries  the  meaning  of  the  words  reasonable  doubt,  to  tell  them 
that  such  a  doubt  must  arise  from  the  evidence,^  or  sometimes 
from  the  evidence  or  the  want  of  evidence.^  The  rule  that  the 
State  must  establish  the  guilt  of  the  accused  beyond  a  reasonable 
doubt,  or  to  the  exclusion  of  every  other  hypothesis,  where  the 
evidence  is  circumstantial,  is,  in  the  view  of  one  court,  limited 
to  cases  where  the  doubt  arises  out  of  the  evidence  introduced, 
and  not  out  of  the  facts  which,  by  possibility,  may  exist,  and  of 
which  there  is  no  proof.*  Accordingly,  the  following  instruc- 
tion has  been  approved:  "The  court  instructs  the  jury  that  a 
reasonable  doubt  means,  in  law,  a  serious,  substantial  and  well 
founded  doubt,  and  not  the  mere  possibility  of  a  doubt,  and  the 
jury  have  no  right  to  go  outside  of  the  evidence  to  search  for  or 

'  Bower  r.  State,  41  Miss.  671,678,  v.  Foulke,  6    McLean  (U.   S.)i    M9| 

opinion  of  the  court  by  Ellett,  J.  855. 

«  Cicely   v.  State,  13  Snied.  &  M.  »  State  v.  Porter,  34  la.  181,  185; 

(Miss.)    202,    210;    Bowler  v.   State,  Earll  v.  People,  73  111.  330,  833. 
41    Miss.    571,   578;     United    States  «  State  v.  Porter,  84  la.  131,  136. 
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hunt  up  doubts,  in  order  to  acquit  the  defendant,  not  arising  from 
the  evidence  or  want  of  evidence."  ^  So,  an  instruction  has  been 
approved,  and  the  approval  re-affirmed,  which  contained  the  fol- 
lowing language :  "The  doubt  which  should  properly  induce  a 
jury  to  withhold  a  verdict  of  guilty,  should  be  such  a  doubt  as 
would  reasonably  arise  from  the  evidence  before  them ;  and  if 
such  a  reasonable  doubt  should  arise  from  the  evidence,  the  pris- 
oner should  have  the  benefit  of  that  doubt."  ^  Pursuing  the  same 
idea,  in  a  charge  to  the  jury,  Mr.  Justice  McLean  concluded  by 
saying:  "You,  gentlemen,  are  to  judge  of  the  weight  of  evi- 
dence, and  the  credibility  of  witnesses.  There  is  no  tribunal 
but  that  before  which  we  must  all  appear,  which  can  rightly 
judge  of  the  motives  of  human  action.  We  have  no  such  stand- 
ard; and,  at  best,  we  can  only  determine  matters  of  controversy, 
civil  and  criminal,  on  the  highest  probability  of  facts,  from  the 
evidence.  But,,  in  every  criminal  case,  where  a  conviction  is 
utterly  ruinous  to  the  accused,  a  jury  will  acquit,  if  they  have 
reasonable  doubts  of  his  guilt;  but  these  doubts  must  notarise 
from  our  sympathies,  but  from  a  deliberate  consideration  of  the 
evidence."  • 

§  2488.  [Contra.]  Kot  a  Doubt  Sagrgested  by  or. Arising 
out  of  the  Evidence.  —  A  very  strained  view  of  the  subject  has 
resulted  in  the  conclusion  that  error  was  committed  in  defining 
reasonable  doubt  as  follows,  after  warning  the  jury  that  ^'the 
presumption  of  innocence  continues  until  the  proof  of  guilt  is 
made  clear  and  conclusive,  leaving  no  other  reasonable  inference, 
and  excluding  all  reasonable  doubt:  "  —  **A  reasonable  doubt  is 
one  suggested  by,  or  arising  out  of  the  proof  made ;  and,  after 
a  full  and  fair  consideration  of  all  the  evidence,  pro  and  con^  re- 
mains in  the  mind,  causing  some  degree  of  uncertainty  as  to  the 
alleged  guilt."  In  holding  this  statement  erroneous,  the  court 
reason  thus:  <<  Is  it  true  that  a  reasonable  doubt. must  be  *  one 

1  Approved  InEarU  v.  People,  78  (Miss.)  202, 210;  re-affirmed  in  Bowler 

HI.  830,  838,  as  being  fully  sustained  v.  State,  41  Miss.  671,  678. 

bj  Kennedy  v.  People,  40  111.  488.  '  United  States  v,  Foulke,  6  McLean 

>  Cicely  o.  State,    18  Smed.  &  M.  (U.  S.),  849,  856. 
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suggested  by,  or  arising  out  of  the  proof  made?'  It  seems  to 
us  that  this  definition  is  much  too  narrow  and  limited.  The 
words  *  suggested  by,  or  arising  out  of  the  proof  made,'  imply 
that  the  doubt  must  be  such  an  one  as  is  created  or  produced  by 
the  proof  made."  That  they  were  used  to  convey  this  idea  is 
shown  by  the  latter  part  of  the  charge,  in  which  the  court  said: 
*'  It  is  not  a  reasonable  doubt,  which  may  be  raised  by  conject- 
uring something  for  which  there  is  no  foundation  nor  suggestion 
in  the  evidence  adduced."  It  is  thus  seen  that,  according  to  the 
charge,  it  is  the  '*  proof  made  "  or  '*  evidence  adduced  "  that  is 
the  foundation  of  a  reasonable  doubt.  This  excludes  all  reason- 
able doubts  that  may  arise  from  the  lack  or  want  of  evidence. 
The  State  may  make  out  a  case,  prima  fade^  beyond  a  reason- 
able doubt;  but  the  defendant's  evidence  may  be  such  as  to  raise 
a  reasonable  doubt  of  his  guilt.  The  charge  may  have  been 
drawn  with  a  view  to  such  case.  But,  on  the  other  hand,  the 
lack  of  evidence  on  the  part  of  the  State  may  leave  a  reasonable 
doubt  as  to  the  defendant's  guilt.  And  it  is  not  the  law,  as  we 
think,  that  a  reasonable  doubt  may  not  be  raised  upon  the  con- 
jecture of  the  defendant's  innocence,  though  there  is  nothing  in 
the  "  evidence  adduced  "  that  furnishes  a  foundation  for,  or  sug- 
gestion of,  the  conjecture.  The  evidence  adduced  may  have  no 
tendency  whatever  to  show  the  defendant's  innocence,  and  yet  it 
may  utterly  fail  to  establish  his  guilt.  ^  So,  in  Texas  the  fol- 
lowing charge  has  been  held  erroneous:  "  If  you  have  any  rea- 
sonable doubt  of  the  guilt  of  the  defendants,  such  as  naturally 
and  fairly  presents  itself  from  the  evidence  before  you  which 
you  believe  to  be  true,  you  will  find  that  they  are  not  guilty." 
The  error  which  the  court  discovered  in  this  paragraph  was  thus 
stated:  *' It  does  not  rest  the  reasonable  doubt  upon  a  lawful 
basis,  in  that  it  limits  the  reasonable  doubt  to  the  facts  naturally 
and  fairly  arising  from  the  evidence,  and  such  evidence  as  the 
jury  believe  to  be  true."  ^ 

^,  Densmore  v.  State,  67  Ind.  306,  that  reasonable  doubts  should  arise 

308.  either    from   want    of    evidence  or 

*  Holmes  v.  State,  9  Tex.  App.  314.  from    a    conflict    of    evidence,  — m 

It  has  been  held  error  to  tell  the  jury  a   case  where  the    doubt    could  not 
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§  2489.  Whether  the  Doctrine  of  ReasoDahle  Donht  should 
be  Applied  to  Specific  Hypotheses  or  Defenses. —  The  general, 
and  perhaps  the  better  view  is,  that  the  reasonable  doubt  which 
entitles  to  an  acquittal,  is  a  doubt  arising  in  the  minds  of  the 
jurors  upon  a  comparison  of  all  the  evidence,  and  not  a  doubt 
arising  upon  any  specific  fact,  although  the  existence  or  non- 
existence of  this  fact  may  be  decisive  upon  the  question  of  guilt 
or  innocence.  It  is  undeniably  logical  that  if  the  jury  are  in 
doubt  as  to  the  existence  of  any  fact  which  is  of  such  a  nature 
that,  if  true,  the  defendant  cannot  be  guilty  of  the  crime  charged, 
he  is  entitled  to  an  acquittal.  The  general  proposition  first  ad- 
vanced does  not  dispute  this,  but  it  proceeds  upon  the  idea  that, 
by  singling  out  a  particular  defensive  fact  or  hypothesis,  such  as 
an  alibi f  insanity,  appearance  of  danger  of  death  or  great  bodily 
harm,  or  the  like,  and  instructing  the  jury  that,  if  they  have  a 
reasonable  doubt  as  to  the  existence  of  such  a  fact  they  are  to 
acquit,  has  a  tendency  to  lead  their  minds  from  that  comparison 
of  all  the  evidence  which  is  necessary  to  a  satisfactory  result, 
and  to  concentrate  them  upon  some  portion  of  the  evidence, 
which  is  directed  to  the  particular  fact  or  hypothesis.  As  has 
been  elsewhere  observed  in  respect  of  the  defense  of  alibis'-  ju- 
dicial opinion  is  divided  upon  this  question.  <<  There  is,'*  says 
the  Supreme  Court  of  Missouri,  **  no  warrant  for  the  course  of 
selecting  each  fact  constituting  the  offense  with  which  one  is  ac- 
cused, and  asking  the  court  for  an  instruction  to  the  effect  that, 
if  the  jury  have  a  reasonable  doubt  of  that  fact,  they  must  ac- 
quit. All  that  is  required  of  the  court  is  that,  in  suitable  cases 
for  such  an  instruction,  it  should  tell  the  jury  that  if,  upon  the 


arise  from  either  of  those  causes, 
but  turned  upon  the  internal  cred- 
ibility of  an  explanation  which  the 
defc'ndant  had  given  of  the  circum- 
stances against  him,  when  they  were 
first  brought  to  his  notice.  Mc- 
Elven  V.  State,  80  Ga.  869.  An  in- 
struction which  contained  the  follow- 
ing language  has  been  held*  on  obvious 
grounds,    calculated  to    mislead   the 


jury,  and  therefore  erroneous:  ** Per- 
sons sometimes  say  they  are  morally 
certain  of  the  existence  of  a  fact  or 
facts,  but  have  not  the  evidence  to 
prove  it.  This  is  the  condition  of 
mind  one  is  in  when  convinced  be- 
yond a  reasonable  doubt."  Heldtv. 
State.  30  N.  W.  Rep.  C26,  629;  8-  a-  20 
Neb.  492,  499. 

1  Ante,  §  2433,  et  seq. 
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whole  case,  they  have  a  reasonable  doubt  of  the  guilt  of  the 
accused  he  should  be  acquitted."  ^  **  When  such  an  instruction 
is  given/'  said  Seevers,  J.,  **it  covers  the  whole  ground,  and 
necessarily  includes  each  material  fact  required  to  convict,  and 
suflSciently  directs  the  jury  that  each  material  fact  must  be  es- 
tablished beyond  a  reasonable  doubt."  ^  Accordingly,  it  has 
been  held  not  error  to  refuse  an  instruction  directing  them  to 
apply  this  rule  to  the  question  of  identity y — thus:  **  The  jury 
must  be  satisfied,  beyond  a  reasonable  doubt,  that  Newton  Craw- 
ford was  the  person  who  committed  the  act  complained  of,  or 
they  must  find  the  defendant  not  guilty."  ^  So,  it  has  been  held 
not  error  to  refuse  the  following  instruction,  seeking  to  apply  the 
rule  to  the  appearances  of  danger  which  will  justify  killing  in 
self  defense:  **  If  the  jury  have  a  reasonable  doubt  whether  the 
circumstances  were  such  as  to  impress  the  mind  of  a  reasonable 
man  that  he  was  in  great  danger  of  great  bodily  harm  at  the 
time  of  the  killing,  they  must  give  the  prisoner  the  benefit  of 
that  doubt,  and  acquit  him."  ^ 

§  2400.  [Contra.]  That  a  Reasonable  Donbt  as  to  any 
Essential  Fact  Acquits.  —  Other  courts  proceed  upon  the  view 
that  a  reasonable  doubt  as  to  any  essential  inculpatory  fact  or 
circumstance  entitles  the  accused  to  an  acquittal,  whether  such 
doubt  arises  from  the  weakness  of  the  evidence  for  the  prosecu- 
tion, or  from  the  strength  of  the  evidence  for  the  defense,  and 
whether  the  fact  or  circumstance  is  one  which  it  is  incumbent 
upon  the  State  to  prove  in  the  first  instance,  or  an  extrinsic  mat- 
ter of  defense  in  respect  of  which  the  burden  is  upon  the  ac- 
cused. Thus,  as  elsewhere  seen,  several  courts  hold  that,  where 
there  is  any- evidence  tending  to  show  an  alibi^  as  this  fact,  if 

1  State  V.  Dunn,   18  Mo.  419,  425;  >  State  v.  Stewart,  SN.W.Bep.  99; 

State  V.  Crawford,  84  Mo.  200.    See  «.  c  52  la.  284,  286. 
also,  Mullins  v.  People,   110  111.   42;  »  State  ».  Crawford,  84  Mo.  200. 

Davis  V.  People,  114  111.  86,  98;  Leigh  «  Allen   v.  State,    60  Ala.    19,  28. 

V.  People,  113  111.  872;  McCuUough  r.  Upon  like  reasoning,  it  w*as  held  prop* 

State,  5  S.  W.  Rep.  175;  s.  c.  23  Tex.  er  to  refuse  a  similar  instruction  in 

App.  620;  Stater.  Felter,  32  la.'  58;  Crews  v.    People,   UN.  East.  Rep. 

State  V,  Hayden,  45  la   12, 17.  404;  «  c.  120  111.  817. 
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true,  is  in  most  cases  an  absolute  defense,  it  is  proper  and 
necessary,  upon  request,  for  the  judge  to  instruct'the  jury  that 
if,  from  the  evidence,  they  have  a  reasonable  doubt  upon  the 
question  whether  the  accused  was  at  the  place  of  the  crime  at  the 
time  of  its  commission,  they  should  acquit  him.^  So,  in  regard 
to  insanity.  There  is  a  wide  divergence  of  opinion  as  to  the 
probative  force  of  the  evidence  necessary  to  establish  this  de- 
fense, —  some  courts  holding  that  it  must  be  established  beyond 
a  reasonable  doubt,  others  by  a  preponderance  of  the  evidence, 
and  others  that  it  is  sufficient  if  the  evidence  throws  a  reasonable 
doubt  upon  the  question  of  the  sanity  of  the  accused  at  the  time 
of  committing  the  act.^    Thus,  we  find  that  it  has  been  held  in 


1  Black  V.  State,  1  Tex.  App.  869, 
886,  391;  Binns  v.  State,  46  Ind,  811; 
Kaufman  v.  State,  49  Ind.  248,  251 ; 
foUowing  French  v.  State,  12  Ind.  670, 
where  it  is  ruled  that  the  defense  of 
alibi  need  not  be  proved  hj  a  prepon- 
derance of  evidence,  but  that  it  is 
sufficient  if  the  defendant  raises  a 
reasonable  doubt  as  to  the  fact  of  his 
presence  at  the  scene  of  the  crime.  In 
Iowa,  the  doctrine  is  that  the  burden  of 
proof  to  establish  an  alibi  is  upon  the 
defendant;  that  this  defense  must  be 
established  by  a  preponderance  of  the 
evidence,  and  that  it  is  proper  so  to 
Instruct  the  jury.  State  v.  Vincent) 
24  la.  570,  578;  State  v,  Hardin,  46  la. 
623,  629;  State  v.  Red,  53  la.  69;  «.  c. 
4  N.  W.  Rep.  881;  State  v.  Reed,  17  N. 
W.  Rep.  150;  «.  c.  62  la.  40;  State  v. 
Kline,  54  la.  183;  «.  c.  6  N.  W.  Rep. 
184;  State  V.  Northrup,  48  la.  588; 
State  9.  Hamilton,  11  N.  W.  Rep.  5; 
s,  c.  57  la.  598.  A  minority  of  that  court 
(Adams,  C.  J.,  and  Day,  J.),  have  re- 
cently endeavored  to  break  away  from 
this  rule  and  to  establish  the  doctrine 
In  conformity  with  that  held  in  Indi- 
ana (French  v.  State,  12  Ind.  670),  as 
above  stated.  State  9.  Hamilton, 
9upra.    The  doctrine  that  the  defense 


of  alihi  is  an  affirmative  extrinsic  de- 
fense, to  be  established  by  a  prepon- 
derance of  the  evidence,  seems  to 
have  taken  root  in  the  charge  of  Chief 
Justice  Shaw  in  Webster's  case  (Com. 
V,  Webster,  5  Cush.  (Mass.)  296,  823, 
824),  and  is  one  of  the  points  of  doc- 
trine in  which  that  celebrated  charge 
has  been  generally  overthrown. 

*  This  questioD  of  the  burden  of 
proof  in  respect  of  extrinsic  defenses  in 
criminal  cases,  is  of  so  wide  a  charac* 
ter  and  presents  such  a  multitude  of  de- 
cisions, that  the  writer  cannot  go  into 
it  in  this  article.  The  doctrine  that 
matter  of  excuse  or  extenuation  must 
be  established  by  a  preponderance  of 
the  evidence,  seems  to  have  been  first 
distinctly  formulated  in  the  opinion  of 
Chief  Justice  Shaw,  in  Com.  r,  York 
(9  Mete.  (Mass.)  93),  but  the  conclu- 
sion was  much  shaken  by  the  powerful 
dissenting  opinion  of  Mr.  Justice 
Wilde,  in  the  same  case.  A  qualifica- 
tion of  this  doctrine  is  that,  where  the 
matter  of  excuse  or  justification  grows 
out  of  the  very  circumstances  attend- 
ing the  act  done,  the  defendant  is  not 
bound  to  establish  them  by  a  prepon- 
dcruuce  of  the  evidence,  much  less 
beyond  a  reasonable  doubt;  but  that 
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respect  of  the  defense  of  insanity,  that  it  is  sufficient  if  the  evi- 
dence raise  in  the  minds  of  the  jurors  a  reasonable  doubt  as  to 
whether  the  defendant  was  sane  when  he  did  the  act  imputed  as 
criminal;  since  if  the  jurors  have  such  a  doubt,  they  must  also 
have  a  reasonable  doubt  whether  he  purposely  and  maliciouslydid 
it,  and  must  acquit  him.^  So,  in  two  jurisdictions  it  has  been 
held  incumbent  upon  the  judge,  upon  request,  to  apply  the  rule 
of  reasonable  doubt,  in  instructing  the  jury  as  to  the  question  of 
infeniy  in  cases  of  larceny  and  receiving  stolen  goods.  Thus, 
where  the  prosecution  was  for  receiving  stolen  goods,  it  was  held 
error  to  refuse  to  charge  the  jury  that,  *'  if  the  jury  are  not  sat- 
isfied beyond  a  reasonable  doubt  that  the  accused  knew  that  the 
goods  were  stolen,  he  is  entitled  to  an  acquittal."  ^  So,  it  has 
been  held  that,  on  atrial  for  larceny,  when  evidence  is  admitted 
which,  though  unsatisfactory  or  suspicious,  tends  to  show  that 
the  defendant  took  the  property  under  an  honest  though  mistaken 
belief  that  it  was  his  own,  the  issue  should  be  submitted  to  the 
jury  by  an  instruction  to  acquit  in  case  they  so  believe  from  the  evi- 
dence, or  in  case  they  entertain  a  reasonable  doubt  upon  the  issue.^ 

§  2491.   [Continued.]     Bnle  not  applied  to  mere  Eviden- 
tiary Facts.  —  Whichever  view  is  taken  of  this  question,  there 


it  is  sufficient  if  all  the  evidence  taken 
together  raises  a  reasonable  doubt 
upon  the  question  whether  the  circum- 
stances of  excuse  or  justification  did 
or  did  not  exist.  Tweedy  r.  State,  6 
la.  433;  s.  c.  Horr.  &  Thomp.  Cas. 
Self  Def.  905;  McKenna  t;.  State,  61 
Miss.  589.  In  Missouri,  the  doctrine 
applicable  to  matters  of  excuse  aud 
justification  is,  that  they  must  be 
established  to  the  reason  bJe  »atisfac- 
tion  of  the  jury.  It  is  so  held  where 
the  act  done  is  souscht  to  be  excused 
or  justified  ontiie  ground  of  necessary 
self  defense.  State  v.  Joues,  78  Mo. 
278,  286.  See  also  State  r.  Under- 
wood, 57  Mo.  40;  State  v.  Holme,  54 
Mo.  153;  Kelley  Crim.  Law,  §  242. 
Subj^tantinlly  the  same  duciriue  ob- 


tains In  North  Carolina.  State  v. 
Willis,  63  N.  C.  26 ;  State  v.  Garland, 
90  N.  C.  668,  overruling  State  v,  John- 
son, 3  Jones  L.  (N.  C.)  266,  and  reviv- 
ing State  V,  EUick,  Winst.  L.  (N.  C.) 
56.  Compare  People  v,  Rodrigo,  8 
Crim  Law  Mag.  505 ;  «.  c.  69  Cal.  601 ; 
People  V.  Choong  Foon  Ark,  61  Cal. 
528;  Com.  v.  McKie,  1  Gray  (Mass.), 
61;  Rex  v.  Greenacre,  8  Carr.  &  P.  35, 
42;  People  17.  Milgate,  5  Cal.  127. 

1  Polk  p.  State,  19  Ind.  170.  Com- 
pare People  V,  McCann,  16  N.  Y.  58 i 
People  V,  Flnley,  38  Mich.  482,  486; 
Guetig  V.  State,  63  Ind.  278. 

2  Com.  V,  Leonard,  4  N.  East.  Bep. 
96;  P.  c.  140  Mass.  473,  477. 

3  Sisk  V,  State,  9  Tex.  App.  246. 
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can  be  no  doubt  thatjt  is  not  proper,  in  instructing  a  Jury  in  a 
criminal  case,  to  direct  them  to  apply  the  rule  of  reasonable  doubt 
to  some  particular  evidentiary  matter,  —  as,  for  instance,  to  the 
question  whether  certain  foot  prints,  of  which  there  was  evi- 
dence, were  those  of  the  defendant,*  or  as  to  whether  certain 
declarations  of  the  deceased  were  m:»de  in  ariiculo  mortis^  and 
had  been  correctly  detailed  by  the  witnesses.*  It  has  been  held 
error  to  charge  a  jury  **  that,  although  they  may  have  a  reason- 
able doubt  of  any  single  fact  in  the  testimony  of  any  witness, 
they  cannot  acquit  unless  such  fact  is  material  to  the  issue 
joined,"  —  the  effect  of  the  instruction  being  to  withdraw  from 
the  consideration  of  the  jury  material  evidence  upon  which  the 
defendants  relied,  and  to  make  the  question  of  their  guilt  turn 
upon  a  reasonable  doubt  as  to  any  particular  fact,  and  to  submit 
to  them  the  question  of  the  materiality  of  facts  to  the  issue.' 

§  2402.  Reasonable  Doubt  as  to  the  Law.  — We  find,  to  the 
credit  of  the  courts,  that,  even  in  those  jurisdictions  which  go  to 
the  extreme  extent  in  upholding  the  independence  of  juries  as 
judges  of  the  law  in  criminal  cases,^  it  is  held  that  the  reasonable 
doubt  which  authorizes  a  conviction  is  not  a  reasonable  doubt  as 
to  the  law.*  Accordingly,  it  has  been  held  not  error  to  refuse 
the  following  instruction,  requested  by  the  prisoner:  **  If  they 
[the  jury]  entertain  doubts  as  to  the  law,  the  prisoner  is  just  as 
much  entitled  to  the  benefit  of  those  doubts  as  if  they  applied  to 
the  facts.  If  they  entertain  a  reasonable  doubt  as  to  whethei 
the  evidence  is  applicable  to  the  law  as  given  them  in  charge,  the 
prisoner  is  entitled  to  the  benefit  of  that  doubt,  and  it  would  bf 
their  duty  to  acquit.*'*    In  a  late  case  in  Vermont,  the  court  re- 


^  Mc Alpine  v.  State,  47  Ala.  78,  81, 
82.  The  criticism  of  the  Instruction 
in  this  case  was  rather  upon  the  words 
"  to  a  moral  certainty,"  instead  of  the 
words  "beyond  a  reasonable  doubt." 

2  Leigh  «.  People,  118  111.  873,  379. 

»  Williams «.  State,  52  Ala.  26;  cit- 
ing Holmes  v.  State,  23  Ala.  17. 

*  Ante,  §  2140. 

*  O'Neil  V,  State,  48  Ga.  66. 

«  O'Neil  V.   State,  48    Ga.    06,   78. 


Where  the  presiding  judge,  upon  de- 
ciding cei*taiu  motions  to  quash  an  in- 
dictment, said  in  the  hearing  of  the 
jury,  that  he  had  doubts  about  the 
law,  and,  having  such  doubts,  would 
give  the  State  the  benefit  of  them, 
because  tlie  State  was  not  allowed  to 
carry  the  case  to  the  Supreme  Court, — 
it  was  held  that  this  remark  was 
neither  error  nor  nn  irregularity  to  be 
ceubUietl.     Cook  i*.  State,  11  Ga-  63, 57. 
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fused,  on  the  request  of  the  accused,  to  charge  the  jury  as  fol- 
lows: **  If  the  jury  entertain  the  slightest  doubt  upon  the  ques- 
tion of  law  presented  by  the  court,  the  prisoner  is  entitled  to  the 
benefit  of  such  doubt,  and  in  no  instance  are  they  permitted  to 
apply  any  rule  of  law  more  prejudicial  to  the  prisoner  than  that 
laid  down  by  the  court."  In  lieu  of  this,  the  court  charged  as 
follows :  **  While  it  is  my  duty  to  instruct  you  as  to  what  I  deem 
to  be  the  law,  yet  it  is  your  right  to  judge  over  me.  You  have 
the  right  to  adopt  your  theory  of  the  law  instead  of  mine,  if  you, 
think  proper  so  to  do,  with  this  qualification:  you  are  not  to 
adopt  any  rule  of  the  law  any  more  prejudicial  to  the  respond- 
ent than  the  law  which  has  been  laid  down  by  the  court."  It 
was  held  that  this  instruction  was  more  favorable  to  the  accuseA 
than  the  instruction  which  had  been  refused,  or  than  the  law. 
"There  is,"  said  Walker,  J.,  **no  qualification  of  the  right  of 
the  jury,  in  a  criminal  cause,  to  disregard  the  law  as  given  them 
by  the  court  and  adopt  their  own  theory;  and  they  may,  in  the 
exercise  of  this  power,  with  the  same  propriety,  adopt  a  rule  of 
law  more  prejudicial  to  the  respondent,  as  well  as  one  less  prej- 
udicial." ^ 

§  2403.  Application  of  the  Doctrine  of  Reasonable  Doubt 
to  the  Degrees  of  Crime.  —  Contrary  to  the  misconception  into 
which  one  court  fell,^  it  is  settled  that  the  rule  touchmg  reason- 
able doubt  applies  in  all  criminal  trials,  in  trials  for  misdemeanor 
as  well  as  in  trials  for  felony,  and  that  it  is  applicable  to  every 
grade  of  crime  of  which  the  defendant  may  be  convicted  under 
the  indictment.'    With  respect  to  the  rule  of  reasonable  doubt,  as 


1  State  V,  Meyer,  8  Atl.  Rep.  196, 
198;  «.  c.  68  Vt.  467,  463. 

*  The  -writer  refers  to  the  early  Ohio 
case  of  State  v.  Turner, Wright  (Ohio), 
29,  where  it  y:8ls  said,  in  charging  a 
jury,  in  substance,  that  where,  as  in 
cases  of  homicide,  the  legislature  had 
created  degrees  of  guilt,  the  doctrine 
of  doubts  did  not  apply  to  any  but  the 
higher  grades ;  that  it  was  a  rule  of 
law  adopted  in  favor  of  life,  and  was 


therefore  only  applicable  to  the  charge 
of  murder  in  the  first  degree,  and  did 
not  apply  to  either  of  the  offenses  em- 
braced in  the  indictment. 

*  Payne  v.  Com.,  1  Mete.  (Ky.)  370. 
This  principle  is  emoodied  in  the  Ren- 
tuclsy  Criminal  Code  as  follows: 
"  Where  there  is  a  reasonable  doubt  of 
the  defendant  being  t>roven  to  t»e 
guilty,  he  is  entitled  to  an  acquittal ; 
and  where  there  is  a  reasonable  doubt 
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applied  to  murder  in  the  second  degree,  the  rule  has  been  held  to 
be  that  the  evidence  must  show,  beyond  a  reasonable  doubt,  the 
absence  of  facts  which  will  reduce,  excuse  or  justify  the  killing,^ 
In  such  a  case,  an  instruction  is  not  erroneous  which  cautions  the 
jury  thus :  **  If  the  jury  believe  from  all  the  evidence  in  the  case, 
beyond  a  reasonable  doubt,  that  the  defendants  are  guilty  of 
murder  in  the  first  degree  or  second  degree,  as  these  offenses  have 
been  defined  in  these  instructions,  but  have  a  doubt  as  to  the  de- 
gree of  offense  of  which  the  defendants  are  guilty,  the  jury  will 
give  them  the  benefit  of  such  doubt,  and  find  them  guilty  of  the 
less  offense."^ 

§  2404.  Doctrine  that  a  Reasonable  Doubt  Entertained  by 
a  Singrie  Juror  Acquits.  — We  pass  now  to  the  conception  that 
the  judge  is  bound,  upon  request,  to  instruct  the  jury  that  if  a 
single  juror  entertain  a  reasonable  doubt  as  to  the  guilt  of  the 
accused,  the  jury  must  acquit  him.  It  has  been  held  error,  in  a 
prosecution  for  assault  and  battery,  to  refuse  the  following  in- 
struction, requested  by  the  defendant:  •*  The  defendant  is  pre- 
sumed to  be  innocent  until  his  guilt  is  established  by  such  evidence 
as  will  exclude  every  reasonable  doubt;  therefore,  the  law  re- 
quires that  no  man  shall  be  convicted  of  a  crime  until  each  and 
every  one  of  the  jury  is  satisfied  by  the  evidence  in  the  case,  to 
the  exclusion  of  every  reasonable  doubt,  that  the  defendant  is 
guilty  as  charged.  So,  in  this  case,  if  the  jury  entertain  any 
reasonable  doubt  of  the  defendant's  guilt,  they  should  acquit 
him ;  or,  if  they  entertain  any  reasonable  doubt  as  to  whether 
he  was  excusable  and  justifiable  in  the  acts  complained  of,  if  ho 
committed  them,  they  should  acquit  him.  Or,  if  any  one  of  the 
jury,  after  having  duly  considered  all  the  evidence,  and  after 


of  the  degree  of  the  offense  which  the 
defendant  has  committed,  he  shall 
only  be  convicted  of  the  lower  degree." 
Ky.  Crim.  Code,  §§  23G,  237. 

»  Whit©  V.  State,  3  S.  W.  Rep.  710; 
8.  c.  23Tex.  ^pp.  154. 

«  State  V.  Anderson,  86  Mo.  309, 
815.    That  the  court  ought  not  so  to 


instruct  the  jury  as  to  take  from  them 
the  right  of  determining  the  grade  of 
the  crime  of  which  the  accused  stands 
charged,  see  Bobbins  v.  State,  8  Oh. 
St.  132;  Adams  9.  State,  29  Oh.  St. 
412,  415;  Rhodes  v.  Cora.,  48  Pa.  St. 
89(j;  Lane  v.  Com..  59  Pa  St.  871; 
Shaffner  v.  Com.,  72  Pa.  St.  60. 
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having  consulted  with  his  fellow-jurymen,  should  entertain  such 
reasonable  doubt,  the  jury  cannot,  in  such  case,  find  the  defend- 
ant guilty."  ^  So,  in  Kansas,  it  has  been  held  erf  or  to  refuse 
to  charge,  in  a  case  of  murder,  that  **  if  any  one  of  the  jury, 
after  having  considered  all  the  evidence,  and  after  having  con- 
sulted with  his  fellow-jurymen,  should  entertain  such  reasonable 
doubt,  the  jury  cannot,  in  such  case,  find  the  defendant  guilty."  ^ 
,  But,  while  each  juror  must  proceed  according  to  his  individual 
convictions,  his  doubts,  it  is  reasoned,  ought  not  to  control  the 
action  of  his  fellows ;  and,  accordingly,  it  has  been  held  not  error 
to  give  the  following  instruction:  **  Each  juror  acts  for  himself 
in  coming  to  a  conclusion,  and  acts  on  his  own  convictions  ;  and 
although  it  is  true  that  in  case  any  one  of  the  jurors  entertains 
a  reasonable  doubt  as  to  the  guilt  of  the  defendant  he  ought  not 
to  find  the  defendant  guilty,  yet  such  doubt  in  the  mind  of  one 
or  more  of  the  jurors  ought  not  to  control  the  action  of  the 
other  jurors,  so  as  to  compel  them  to  give  a  verdict  of  acquit- 
tal." '  Carrying  out  the  same  idea,  it  has  been  well  decided 
that  an  instruction  ought  not  to  be  so  framed  as  to  lead  the  jury 


*  Approved  in  Castle  v.  State,  76 
Ind.  147,  on  the  authority  of  Clem  v. 
State,  42  Ind.  420,  —  the  court  saying: 
*'  Each  juror  should  feel  the  responsi- 
bility resting  upon  hira,  as  a  member 
of  the  body,  and  should  realize  that 
his  own  mind  must  be  convinced  of 
the  defendant's  guilt,  beyond  a  rea- 
sonable doubt,  before  he  can  consent 
to  a  verdict  of  guilty.  We  think, 
notwithstanding  the  general  ciiarge  of 
the  court,  the  defendant  had  the  right 
to  have  the  charge  asked  given,  tiius 
specifically  calling  the  attention  of 
€ach  juror  to  tiie  duty  and  responsi- 
bility resting  upon  him,  as  well  as  to 
the  legal  rights  of  the  defendant." 

2  State  V.  Witt,  8  Pac.  Rep.  769, 
774;  «.  c.  34  Kan.  488,  Horton,  C.  J., 
dissented.  The  court  followed  the  rea- 
soning of  the  Supreme  Court  of  Indiana 
In  Castle  v.  State,  75  Ind.  14C,  already 


cited.  The  following  instruction  has 
been  held  a  misapplication  of  this 
principle,  and  erroneous :  "While  each 
juror  must  be  satisfied  of  the  defend- 
ant's guilt  beyond  a  reasonable 
doubt,  to  authorize  a  conviction,  such 
reasonable  doubt,  unless  entertained 
by  aU  the  jurors,  does  not  warrant  an 
acquittal."  The  vice  of  this  instmc- 
tion  was  that  it  reversed  the  rule,  in- 
forming the  jury  that  such  a  reason- 
able doubt,  unless  entertained  by  aU 
the  jurors,  does  not  warrant  an  acquit- 
tal. "  This,"  reasoned  the  court,  **mnst 
have  induced  the  jurors  to  think 
that,  unless  all  concurred  in  enter- 
taining a  reasonable  doubt,  the  verdict 
should  be  against  the  defendant." 
Stitz  V,  State,  4  N.  East.  Rep.  145, 
147;  8.  c.  104  Ind.  359,  362. 

»  Fassinow  v.  State,  89  Ind.   235, 
237. 
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to  conclude  that,  unless  the  doubt  arose  in  the  minds  of  all  the 
jurors,  it  is  something  less  than  a  reasonable  doiibt,  and  should 
be  disregarded.^  Accordingly,  it  has  been  held  error  to  give  the 
following  instruction:  *'A  reasonable  doubt  is  such  a  doubt  as 
fairly  and  naturally  arises  in  the  minds  of  the  whole  jury.'* 
**  The  true  idea,"  says  Adams,  J.,  **  is  that  each  juror,  under 
his  oath,  must  vote  according  to  his  own  convictions,  and  the 
doubt  with  which  he  has  to  do  is  the  doubt  in  his  own  mind.  We 
do  not  mean  that  each  jilror  may  not  consider  and  respect  the 
views  of  his  fellow-jurors.  But  when  he  has  accorded  to  them 
all  proper  consideration  and  respect,  if  a  reasonable  doubt  arises 
in  his  mind,  or  fails  to  arise,  he  should  vote  accordingly."  ^ 

§  2405.  [Contra.]  That  the  Jury  Ong^ht  not  to  be  so  In- 
stracted. — On  the  contrary,  it  is  held  in  Iowa  that  it  is  not 
error  to  refuse  an  instruction  that,  if  any  of  the  jurors  entertains 
a  reasonable  doubt  of  the  defendant's  guilt,  he  is  not  required  to 
surrender  his  convictions  because  other  jurors  entertain  no  such 
doubt.^  "  Of  course,"  says  Rothrock,  J.,  **  each  juror  is  to  act 
upon  his  own  judgment.  He  is  not  required  to  surrender  his 
convictions  unless  convinced.  He  may  be  aided  by  his  fellow- 
jurors  in  arriving  at  the  truth,  but  he  is  not  to  find  a  verdict 
against  his  judgment,  merely  because  the  others  entertain  views 
different  from  his  own.  But  a  jury  need  not  be  advised  of  so 
simple  a  proposition.  The  usual  method  of  instructing  upon  the 
measure  of  proof  required  in  criminal  cases  is  suflScient."  *  So^ 
it  was  held  not  error  to  refuse,  as  asked,  the  following  instruc- 
tion: '*  If  any  one  of  the  jury  entertain  a  reasonable  doubt  as 
of  the  sufficiency  of  the  proof  to  establish  any  one  material 
averment  in'  the  indictment,  you  must  give  the  defendant  the 


1  State  V.  Stewart,  52  la.  284. 

s  State  V.  Sloan,  55  la.  217,  220. 
For  an  elaborate  charge,  approved  on 
exceptions,  advising  dissentient  jurors 
tc  consider  whether  they  ought  not  to 
yield  their  individual  opinions  to 
those  of  their  fellows,  see  Com.  v, 
Tuey,  8  Cash.  (Mass.)   1.    For  an- 


other charge  on  the  same  subject,  by 
Upton,  J.,  a  judge  of  the  Supreme 
Court  of  Oregon,  see  Boydston  v, 
Giltner,  3  Ore.  118,  124. 

•  State  r.  Rorabacher,  19  la.  154, 
160;  State  v.  Hamilton,  11  N.  W.  Rep, 
5 ;  «.  c.  57  la.  596, 598.     See  ante,  §  2303. 

^  State  V,  Hamilton,  supm* 
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benefit  of  such  doubt,  and  acquit  the  defendant."  The  trial 
court  modified  this  by  striking  out  the  last  words,  *^  and  acquit 
the  defendant."  The  Supreme  Court  ruled  that  there  was  no 
error  in  so  modifying  it,  saying:  **  As  asked,  it  was  clearly  ob- 
jectionable. Such  a  proposition  would  entitle  a  party  to  an 
acquittal,  if  any  one  juror  entertained  a  reasonable  doubt  upon 
any  material  averment.  It  is  a  reasonable  doubt  entertained  by 
the  jury,  and  not  any  one  member  thereof,  that  justifies  an  ac- 
quittal." ^ 

Article  III. — As  to  Cirgumst.^ktial  EvmENCE. 

Section 
2500.  Necessity  of  Instractlng  the  Jury  as  to  the  Law  of  Circxunstantial  Evi- 
dence. 
2601.  Degree  of  Certainty  Required  in  the  Case  of  Circumstantial  E^dence. 

2502.  Whether  Sufficient  if  it  produce  ''Nearly''  the  same  Degree  of  Cer- 

tainty as  Direct  Evidence. 

2503.  [Contra.']  Jury  must  be  **  Entirely  Satisfied." 

2504.  That  it  should  not  Produce  a  Degree  of  Certamty  Inferior  to  that  De- 

rived from  a  Single  Witness. 

2505.  Must  Exclude  every  Rational  Hypothesis  save  that  of  Guilt. 
2606.  But  not  every  "  Possible  "  Hypothesis. 

2*607.  This  Principle,  how  Expounded  to  Juries. 

2508.  Must  Exclude  to  a  Moral  Certainty  every  Hypothesis  save  that  of  GuUt. 

2609.  Precedents  of  Instructions  under  this  Rule.    ^ 

2610.  Jury  must  be  Satisfied  of  every  Essential  Fact  beyond  a  Reasonable 

Doubt. 

2611.  Doctrine  that  the  State  must  Establish  every  *<Llnk"  in  the  Chain  of 

Circumstances  beyond  a  Reasonable  Doubt. 

2612.  This  Principle,  how  Expounded  to  Juries. 
2513.  IContra.]    The  Link  Doctrine  Repudiated. 

2614.  Application  of  the  Rule  of  Reasonable  Doubt  to  Particular  Circom- 

stances. 

2615.  Instances  of  Erroneous  Instruction  as  to  a  Reasonable  Doubt. 

2516.  Charge  of  Chief  Justice  Gibson  In  Harman's  Case. 

2517.  Chief  Justice  Gibson's  Charge,  Continued. 

2518.  Other  Precedents  of  Instructions. 

§  2500.  Necessity  of  Instractingr  the  Jury  as  to  the  Ijaw  of 
Circamstantial  Eyldence.  —  In  those  jurisdictions  where  the 
judge  is  required  to  instruct  the  jury,  in  a  criminal  case,  upon 

1  State  V,  Rorabacher,  19  la.  154. 
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the  law  applicable  to  the  evidence,  whether  requested  to  do  so  or 
not,  there  is  little  doubt  that,  if  the  evidence  relied  on  by  the 
prosecution  is  wholly  circumstantial,  his  omission  to  give  the 
jury  the  usual  cautionary  instruction  in  respect  of  such  evidence 
will  be  error,  for  which  a  conviction  will  be  reversed.  In  other 
jurisdictions,  where  the  inculpatory  evidence  is  circumstantial, 
either  in  whole  or  in  part,  there  is  no  doubt  that  the  judge  would 
be  equal Fy  bound,  upon  request  of  the  accused,  to  give  an  appro- 
priate instruction  in  respect  of  such  evidence.  In  Texas,  it  is 
held,  under  the  provisions  of  the  criminal  code  of  that  State,  the 
interpretation  of  which  is  elsewhere  explained,^  that,  in  cases  of 
felony^  where  the  inculpatory  evidence  is  wholly  circumstantial, 
the  judge  is  bound  to  charge  the  law  to  the  jury  with  reference 
to  the  force  of  this  evidence,  whether  requested  to  do  so  or  not, 
and  his  omission  to  do  so  will  be  error  for  which  a  conviction 
will  be  reversed.'  It  is  scarcely  necessary  to  add  that,  when  the 
inculpatory  evidence  is  circumstantial,  it  is  error  for  the  court  to 
refuse  a  properly  drawn  instruction,  tendered  by  the  accused, 
touching  the  probative  force  of  such  evidence.^  The  failure  to  give 


i  Ante,  §.2340. 

«  Cave  V.  State,  41  Tex.  182;  Hunt 
t7.  State,  7  Tex.  App.  212;  Wallace  n: 
State,  9  Tex.  App.  299;  Ward  r.  State, 
10  Tex.  App.  293;  Pharr  t?.  State,  10 
Tex.  App.  485;  Barr  tj.  State,  10  Tex. 
App.  607;  Dreyer  v.  State,  11  Tex. 
App.  631 ;  Pogue  t?.  State,  12  Tex.  App. 
283;  Gonzales  t?.  State,  12  Tex.  App. 
657;  Ray  «.  State,  13  Tex.  App.  61; 
Harris  v.  State,  13  Tex.  App.  309; 
Thomas  r.  State,  13  Tex.  App.  493; 
Montgomery  r.  State,  13  Tex.  App. 
<)69;  Cook  r.  State,  14  Tex.  App.  96; 
Dovalina  «.  State,  14  Tex.  App.  312; 
Lee  r.  State,  14  Tex.  App.  266;  Faulk- 
ner 0.  State,  15  Tex.  App.  115;  Garcia 
17.  State,  15  Tex.  App.  120;  Bryant  ©. 
State,  16  Tex.  App.  144;  AJlenr.  State, 
16  Tex.  App.  237;  KennedatJ.  State,  16 
Tex.  App.  268;  Cooper  «.  State,  13  Tex. 
App.   341;   Conner  v.   State,  17  Tex. 


App.  1,  16;  Vaughn  ».  State,  17  Tex.. 
App.  562;  Dupree  v.  State,  17  Tex. 
App.  591;  Murphy  t?.  State,  17  Tex. 
App.  646;  White  t?.  State,  18  Tex.  App. 
67;  Counts  v.  State,  19  Tex.  App.  450; 
Riley  «.  State,  20  Tex.  App.  100,  106; 
Schindler  «.  State,  17  Tex.  App.  408; 
Black  V.  State,  18  Tex.  App.  124; 
Wright  V,  State,  18  Tex.  App.  358. 

8  Wallace  «.  State,  9  Tex.  App.  299; 
Hunt  t7.  State,  7  Tex.  App.  213,  235, 
opinion  by  Clark,  J.  See,  further, 
Barnes  «.  State,  41  Tex.  312;  Black  «.. 
State,  1  Tex.  App.  891 ;  Tollett  v.  State, 
44  Tex.  96;  Harrison  v.  State,  6  Tex. 
App.  42;  Burrell  ».  State,  18.  Tex.  713; 
Chester  r.  State,  1  Tex.  App.  702; 
Brown  v.  State,  23  Tex.  195.  The  last 
two  cases  do  not  seem  fully  to  support 
the  conclusion  of  the  text,  and  are  "dis- 
tinguished "  on  their  facts  by  the  court 
in  its  opinion  in  Hunt  v.  State,  «uj>ra. 
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such  an  instruction,  in  such  a  state  of  the  evidence,  is  regarded 
in  that  State  as  **  fundamental  error,"  for  which  the  appellate 
court  must  reverse  a  conviction,  without  any  inquiry  as  to  its 
influence  upon  the  result,  the  appellate  court  having  no  discretion 
to  make  such  an  inquiry.^  In  the  same  State,  in  cases  of  mis- 
demeanor j  where  the  inculpatory  evidence  is  entirely  circum- 
stantial, the  court  must,  if  so  requested,  instruct  the  jury  as  to 
the  law  applicable  to  such  evidence.^ 

§  2501.  De^ee  of  Certainty  Required  in  the  Case  of  Cir- 
cumstantial Evidence.  — It  has  been  well  said  that,  *^  while  cir- 
cumstantial evidence  is  in  its  nature  capable  of  producing  the 
highest  degree  of  moral  certainty,  yet  experience  and  authority 
both  admonish  us  that  it  is  a  species  of  evidence  in  the  appli- 
cation of  which  the  utmost  caution   and  vigilance   should   be 
used."  *    The  following,  from  the  text  of  an  authoritative  writer, 
has  been  often  quoted  with  approval  in  judicial   opinions,  in 
whole  or  in  part:   **  What  circumstances  will  amount  to  proof  can 
never  be  a  matter  of  general  definition ;  the  legal  test  is  the 
sujEciency  of  the  evidence  to  satisfy  the  understanding  and  con- 
science of  the  jury.     On  the  one  hand,  absolute  metaphj^'sical 
and  demonstrative  certainty  is  not  essential  to  proof  by  circum- 
stances.    It  is  sujEcient  if  they  produce  moral  certainty  to  the 
exclusion  of  every  reasonable  doubt ;  even  direct  and  positive  tes- 
timony does  not  afford  grounds  of  belief  of  a  higher  and  superior 
nature.     To  acquit  upon  light,  trivial  and  fanciful  suppositions 
and  remote  conjectures,  is  a  virtual  violation  of  the  juror's  oath, 
and  an  offense  of  great  magnitude  against  the   interests  of  soci- 
ety, directly  tending  to  the  disregard  of  the  obligation  of  a  judi- 
cial oath,  the  hindrance  or  disparagement  of  justice,  imd  the  en- 
couragement of  malefactors.     On  the  other  hand,  a  juror  ought 
not  to  condemn  unless  the  evidence  excludes  from  his  mind  aU 
reasonable  doubt  as  to  the  guilt  of  the  accused,  and  as  has  been 
well  observed,  unless  he  be  so  convinced  by  the  evidence  that  be 

1  Counts  V,  state,  19  Tex.  App.  450.  >  Algheri   v.  State,  26  Biiss.  5S4, 

s  Ross  V,  State,  9  Tex.  App.  275;      588. 
Eckert  v.  State,  9  Tex.  105. 
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would  venture  to  act  upon  that  conviction  in  matters  of  the  high- 
est concern  and  importance  to  his  own  interest ;  and  in  no  case, 
as  it  seems,  ought  the  force  of  circumstantial  evidence  suflScient 
to  warrant  conviction,  be  inferior  to  that  which  is  derived  from 
the  testimony  of  a  single  witness,  the  lowest  degree  of  direct  evi- 
dence." ^  All  courts  will  agree  to  the  proposition  that  "  the  le- 
gal test  of  the  sufficiency  of  evidence  to  authorize  a  conviction, 
is  its  sufficiency  to  satisfy  the  understanding  and  consciences  of 
the  jury;  that  a  juror  ought  not  to  convict  unless  the  evidence 
excludes  from  his  mind  all  reasonable  doubt  of  the  guilt  of  the 
accused."^  Equally  undisputed  will  stand  the  conclusion  that 
**  what  circumstances  will  amount  to  proof,  can  never  be  mat- 
ter of  general  definition ;  the  legal  test  is  the  sufficiency  of  the 
evidence  to  satisfy  the  understanding  and  conscience  of  the  jury. ^ 
To  these  definitions,  which  appear  to  have  been  drawn  from  the 
text  of  Starkie,  it  has  been  added:  *'  On  the  one  hand,  '  abso- 
lute '  metaphysical  and  demonstrative  certainty  is  not  essential 
to  proof  by  circumstances.  It  is  sufficient  if  they  produce  moral 
certainty,  to  the  exclusion  of   every  reasonable  doubt.'*  * 

§  2502.  Whether  Sufficient  if  it  Produce  <' Nearly''  the 
same  Degree  of  Certainty  as  Direct  Evidence. —  It  has  been 
held,  on  extremely  doubtful  grounds,  that  a  court  may  properly 
charge  the  jury  that,  '*in  order  to  convict,  circumstantial  evi- 
dence should  be  such  as  to  produce  nearly  the  same  degree  of 
certainty  as  that  which  arises  from  direct  testimony,  and  to  ex- 
clude a  rational  probability  of  innocence."  *  This  doctrine  is 
overruled  in  California,  as  will  appear  by  the  next  section ;  but 
is  retained  in  Nevada,  as  will  appear  from  the  two  cases  last 
cited.  The  following  instruction  has  been  several  times  ap- 
proved: •'If  you  believe  the  evidence  given  in  this  case,  in 
order  to  convict,  the  circumstances  should  be  such  as  to  produce 

»  Stark.  Ev.  (9th  Am.  ed.)  866.  *  People  v.  Cronin,  34  Cal.  191, 201; 

«  Cicely   x>.  State,   13  Smed.  &  M.  People  «.  PadiUia,  42  Cal.   636,   639; 

(Miss.)  202,  211.  State  v.  Nelson,  11  Nev.  334, 340;  Sta  e 

•  McCann  r.  State,  13  Smed.  &  M.  v,  Jones,  11  Pac.  Rep.  317;  s,  c.  19Nev. 
(Miss.)  471,  490.  365. 

*  Browning  t?.  State,  33  Miss.  48,  77. 
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nearly  the  same  degree  of  certainty  as  that  which  arises  from 
direct  testimony,  and  to  exclude  a  rational  probability  of  inno- 
cence. The  circumstances  ought  to  be  of  such  a  nature  as  not 
to  be  reasonably  accounted  for  on  the  supposition  of  the  pris- 
oner's innocence,  but  perfectly  reconcilable  with  the  supposition 
of  the  prisoner's  guilt."  ^ 

§  2503.    [Contra.]     Jury  must  be  «<  Entirely  Satisfied."  — 

Overruling  the  doctrine  of  the  preceding  section,  it  is  now  held 
in  California  that  an  instruction  which  allows  the  jury  to  convict, 
although  they  may  not  be  entirely  satisfied  of  the  guilt  of  the 
accused,  is  erroneous.^  Accordingly,  the  following  has  been 
•condemned:  •*All  that  is  necessary  in  order  to  justify  the  jury 
in  finding  the  defendant  guilty,  is,  that  it  should  be  satisfied, 
from  the  evidence,  of  the  defendant's  guilt,  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  although  they  may  not  be  en- 
tirely satisfied  from  the  evidence  that  the  defendant,  and  no 
other  or  different  person  committed  the  alleged  offense ;  and  if 
the  jury  are  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  committed  the  crime  charged  against 
him,  they  are  not  legally  bound  to  acquit  him  because  they 
may  not  be  entirely  satisfied  that  the  defendant,  and  no  other 
ot  different  person,  committed   the   alleged  offense." ' 

§  2504.  View  that  Circunistantial  Evidence  should  not  Pro- 
duce a  Degree  of  Certainty  Inferior  to  that  Derived  f ronoi  a 
Single  Witness. — The  following  passage  of. Mr.  Starkie,  *'In 
no  case,  as  it  seems,  ought  the  force  of  circumstantial  evidence 
8Uj£cient  to  warrant  conviction,  be  inferior  to  that  which  is  de- 


»  State  V.  Nelson,  11  Nev.  884,  340; 
State  r.  Jones,  11  Fac.  Bep.  317;  «.  c. 
19  Nev.  3C5;  People  v,  Cronln,  34  Cal. 
191. 

«  People  V,  Phipps,  89  Cal.  326, 
334,  per  Crockett,  J. ;  People  v.  Brown, 
59  Cal.  345;  People  v.  Carrillo,  11  Pac. 
Rep.  840;  «.  c.  70  Cal.  643.  The  first 
clause  of  the  instruction,  which  told 


the  jury  that  they  must  be  satisfied 
from  the  evidence  of  the  defendant's 
guilt,  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  was  approved. 
Peppier.  Padillia, 42 Cal.  635,  539. 

»  People  V,  Padillia,  42  Cal.  635, 
539.  In  People  r.  Kerrick,  62  Cal. 
446,  an  instruction  in  almost  the  same 
language  was  condemned. 
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rived  from  the  testimony  of  a  single  witness,  the  lowest  degree 
of  direct  evidence,"  — has,  like  his  other  passages  in  the  same 
text,  been  adopted  in  some  instances  by  American  courts ;  but 
the  conclusion  seems  to  be  that  this  is  an  inaccurate  test,  and 
ought  not  to  be  stated  to  the  jury  in  the  form  of  an  instruction.  In 
the  case  of  a  prosecution  for  larceny  from  a  dwelling  house, 
counsel  for  the  defendant  asked  the  court  (among  other  things), 
to  give  the  following  charge:  **  That  in  no  case  ought  the  jury 
to  convict  the  defendant  upon  circumstantial  evidence,  unless 
their  minds  are  as  fully  convinced  of  his  guilt,  as  they  would  be 
if  the  fact  of  his  stealing  the  money  had  been  sworn  to  before 
thera  by  at  least  one  credible  witness."  This  instruction  w^as 
refused,  and  it  was  held  that  in  this  there  was  no  error.  The 
court,  among  other  things,  said:  **Mr.  Starkie,  it  is  true,  has 
intimated  that  the  force  of  circumstantial  testimony  adequate  to 
conviction,  should  not  be  inferior  to  the  positive  evidence  of  a 
single  credible  witness.  But  we  have  found  no  adjudged  case 
which  supports  him ;  and  if  this  is  the  law,  the  consequence 
would  be,  that  in  a  large  class  of  cases,  the  jury  would  be  driven 
into  mere  speculation  as  to  the  effect  which  evidence  different 
from  that  before  them  would  produce  upon  their  minds."  ^ 

§  2505 .  Must  exclude  every  Kational  Hypothesis  save  that  of 
Ouilt.  — The  caution  which  is  usually  given  in  respect  of  circum- 
stantial evidence  is,  that  the  circumstances  which  the  evidence 
tends  to  show  must,  in  order  to  warrant  a  conviction,  be  inexpli- 
cable, except  upon  the  hypothesis  of  guilt,  and  must  be  consist- 
ent with  each  other.  Such  an  instruction,  it  is  well  ruled,  is  not 
open  to  the  objection  that  it  is  a  charge  upon  the  **  weight  of 
evidence."  ^  The  essential  element  in  such  an  instruction  seems 
to  be,  that  the  circumstances  must  be  such  as  to  exclude  every 
other  reasonable  hypothesis,  except  that  of  the  defendant's 
guilt."'     This  principle  has  probably  never   been  better  stated 

1  Mlckle  V.  State,  27  Ala.  20,  21,  22,  »  Hunt  v.  State,  7  Tex.  App.  213. 

opinion     by    Goldthwaite,     J.    This  «  Turner  v.  State,  63  Tenn.  (i  Lea) 

doctrine  was  re-affirmed  in  Fanlk  v,  206. 
State,  52  Ala.  416. 


18G0  CHARGING  THE  JURY.  [2  Thoiup.  Tr.^ 

than  in  the  charge  to  the  jury  by  Chief  Justice  Shaw  in  Webster's 
case, which  has  become  the  usual  model. ^  *  *  The  proof,"  says  Pro- 
fessor Greenleaf ,  * 'ought  to  be  not  only  consistent  with  the  prison- 
er's guilt,  but  inconsistent  with  every  other  rational  conclusion."  ^ 
The  following  rule  from  the  text  of  Starkie  has  been  often  ap- 
proved: **  The  force  of  circumstantial  evidence  being  exclusive 
in  its  nature,  and  the  mere  coincidence  of  the  hypothesis  with 
the  circumstances  being,  in  the  abstract,  insufficient  unless  they 
exclude  every  other  supposition,  it  is  essential  to  inquire  with 
the  most  scrupulous  attention  Avhat  other  hy  i)othesis  there  may  be 
which  may  agree  wholly  or  partially  with  the  facts  in  evidence."  ^ 
One  court  hns  said:  **We  can  conceive  of  no  hypothesis  by 
which,  in  the  order  of  natural  causes  and  effects,  the  facts  proved 
can  be  explained  consistently  with  the  innocence  of  the  .prisoner ; 
and  this  is  the  trut  test  of  circumstantial  evidence.  It  excludes 
all  reasonable  doubt  of  the  prisoner's  guilt."  *  But  this  princi- 
ple applies  only  to  proof  of  the  act^  and  not  to  proof  of  th^  intent. 
Accordingly,  in  a  case  of  burglary,  an  instruction  which  contained 

'  C6ramonTvealthr.  Webster,  6  Cush.  State,  45  Miss.    572,  575;   People  p. 

(Mass.)  296.  Dick.,  32  Cal.  213,  215.    The  following 

2  1    Grccnl.    Ev.,  §  34.     This  rule  instruction  was  held   not   a  correct 

was  approved  and  adopted  in  People  application    of    this    principle,    and 

V,  Schuler,  28  Cal.  400,  and  in  People  proi^erly  refused:  "  In  the  application 

V,  Strong,   80  Cal.  151;  People  v.  Da-  of  circumstantial  evidence,  the  utmost 

vis,  1  Pac.  Rep.  890;  a.  c.   64  Cal.  440;  caution  should  be  used;   it  is  always 

People  t7.  Crouin,  34  Cal.  101;  State  t?.  Insufficient  to  convict  or  warrant  a 

Nelson,   11   Nev.   834,   440;    State    v,  verdict,    when,   assuming  all   to   be 

Jones,  11  Pac.  Rep.  317;  «.  c.  19  Nev.  proved  which  the  evidence  tends  to 

305;  State  «.  Sliellcdy,  8  la.  477,408;  prove,   some    other    hypothesis  may 

Com.  «.   Harman,  4  Pa.  St.   269,274;  still  be  true."    The  criticism  of  this 

State  V.  Willingham,  33  La.  Ann.  537 ;  instruction  was  that  it  was  **  obscure, 

State  V.  Vansant,  80  Mo.  67,72;  Stout  If  not  without  any  definite  meaning 

V,  State,  90  Ind.  1,12;  Blnns  r.  State,  whatever."     People    v,    Schuler,   28 

66    Ind.    428,    435;    Cone    v.    State,'  Cal.    490,  405.    It   seems,   notwith- 

13  Tex.  App.  483,    480;     Algherl  v.  standing,  to  bo  a  perfectly  goodie- 

State,  25  Miss.  584;  Mose  v.  State,  36  struction. 

Ala.  212,  221,  231;  United  States  t?.  »  Starklo  Ev.  (9th  Am.  ed.),  §863. 

Jacltsou,  29  Fed.Rep.603;  «.c.  9  Crim.  See,  for   inst-mce,   Casey  ©.   State,  8 

Law  Mag.  325,  charge  by  Speer,  J.;  Crim.  Law  Mag.  697,611. 
Stiite  V.  Glass;  6  Ore.  73,  81 ;  People  v.  *  Beavers  v.  State,  68  Ind.  631,  537» 

Strong,   30  Cal.  151,   154;   James    v.  opinion  by  Biddle,  C.  J. 
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the  following  sentence  was  properly  refusi'd  :  **  Where  a  crimi- 
nal intent  is  to  be  established  by  circumstantial  evidence,  the 
proof  ought  to  be  not  only  consistent  with  the  defendant's  guilt, 
but  it  must  be  wholly  inconsistent  with  any  other  rational  con- 
€lusio^  than  that  of  the  defendant's  guilt."  The  court  said: 
*'  This  rule  is  proper  when  the  act  w^hieh  is  claimed  to  be  crimi- 
nal is  sought  to  bo  established  by  circumstantial  testimony.  But 
when  the  act  is  proved  by  direct  testimony  >  and  all  that  remains 
to  be  found  is  the  intent  which  accompanied  the  act,  and  which 
may  be  inferred  from  the  circumstances  accompanying  the  act, 
then  this  principle  docs  not  apply."  ^  It  is  to  be  observed  that 
the  courts  do  not  state  the  principle  in  uniform  language.  Some 
of  them  prefix  before  the  w^ord  "  hypothesis  "  or  **  supposition," 
the  word  **  reasonable  "  ^  or  **  rational,"  *  and  others  omit  it.* 
But,  even  where  it  is  omitted,  it  is  necessarily  understood  or  im- 
plied, for  the  meaning  is  not  that  the  evidence  shall  exclude  a 
hypothesis  which  is  unreasonable  or  absurd.* 

§  2506.  But  not  every  **  Possible'^  Hypothesis. — «*TheruJe 
is  not  so  severe  as  to  deny  conviction,  unless  the  evidence  should 
be  such  as  to  exclude  to  a  moral  certainty  every  possible  hypo- 
thesis but  that  of  guilt.  ^  Human  testimony  is  rarely  so  clear 
and   full,   as  to   exclude  conjunctured,  divergent    possibilities. 


1  State  V,  MaxweU,  42  la.  208,211, 
212,  opinion  by  Day,  J. 

«  Com.  V.  Harman,  4  Pa.  St.  2G9, 
274*,  James  v.  State,  45  Miss.  572,  575; 
United  States  v,  Jacltsou,  29  Fed.  Rep. 
503;  «.  c.  9  Crira.  Law  Mag.  325, 
charge  by  Speer,  J.';  State  v.  Vansant, 
80  Mo.  67,  72;  Stout  v.  State,  90  Ind. 
1,  12. 

»  People  V,  Strong,  30  Cal.  151, 
154;  People  v,  Dick,   82  Cal.  213,  215. 

*  State  V,  Glass,  6  Ore.  73,  81; 
Coleman  «.  State,  59  Ala.  52;  Black  t;. 
State,  1  Tex.  App.  8G9,  391;  Cone  t?. 
State,  13  Tex.  App.  483,486;  Binusr. 
State,  06  Ind.  428,  430;  Com.  v.  Vrcb- 
6ter,  5  Cush.  (Mass.)  235,   320;  Liusj 


V,  State,  36  Ala.  212,  221,  331 ;  State  r. 
Shelledy,  8  la.  497,  498. 

*  Applying  tliis  principle  in  deter- 
mining whether  a  new  trial  ought  to 
be  granted  because  the  verdict  is  not 
supported  by  the  evidence,  the  court 
will  reject  as  untrue  an  hypothesis 
which  is  improbable  in  itself  and 
which  the  juiy  did  not  believe, — as 
that,  after  the  defendant  had  pursued 
the  deceased  and  caught  up  with  him 
and  cocked  his  gun  and  leveled  it  at 
him,  the  gun  went  off  accidentally. 
Binfleld  v.  State,  19  N.  W.  Rep.  607, 
608;  «.c.  15  Neb.  484. 

^  Mose  T7.  State,  36  Ala.  211. 
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Neither  does  '  mathematical  certainty  '  or  *  physical  impossibil- 
ity,' define  the  rule.  Conviction,  resting  on  human  testimony, 
can  never  attain  the  certainty  of  mathematical  demonstra- 
tion, or  repel  all  possible  doubt  of  its  correctness.  A  rule 
so  exacting  would  paralyze  the  punitive  arm  of  the  law.  A 
doubt  which  requires  an  acquittal  must  be  actual  and  sub- 
stantial, not  a  mere  possibility  or  speculation.  It  is  not  a 
mere  possible  doubt,  because  everything  relating  to  human 
affairs »  and  depending  upon  moral  evidence,  is  open  to  some 
possible  or  imaginary  doubt."  ^  An  instruction  that  *'  circum- 
stantial evidence  is  always  insufficient  to  convict,  when,  conceding 
all  to  be  proved  that  the  evidence  tends  to  prove,  some  other 
hypothesis  than  that  of  the  defendant's  guilt  may  be  true,"  has 
been  condemned  as  an  inaccurate  statement  of  this  doctrine, 
and  hence  rightly  refused.^ 

« 

§  2507.  Need  not  be  **  Absolutely  Incompatible  **  with  Inno- 
cence. —  It  is  proper  to  refuse  an  instruction,  in  a  case  depend- 
in'g  upon  circumstantial  evidence,  which  tells  the  jury  that,  in 
order  to  warrant  a  conviction,  the  circumstances  must  be  '*  abso- 
lutely incompatible  with  the  innocence  of  the  accused."  This 
language  is  said  to  *'  imply  that  proof  of  defendant's  guilt  must 
be  beyond  the  possibility  of  a  doubt,  which,  as  already  seen,  is 
not  the  rule."  •  In  such  a  case  it  has  been  well  said :  *'  The  jury 
is  never  required  to  find  that  it  was  not  possible  for  another  to 
have  committed  the  crime,  before  they  can  convict  a  prisoner  on 
trial,  —  or  in  other  words,  to  find  that  it  is  impossible  for  the 
prisoner  to  be  innocent.  Such  a  degree  of  certainty  is  rarely 
attainable  in  the  administration  of  justice.  It  is  sufficient  that 
all  the  material  circumstances  point  to  guilt,  and  that  they 
are  inexplicable  upon  the  theory  of  innocence.  The  guilt  must 
be  established  beyond  a  reasonable  not  beyond  a  possible 
doubt."* 

• 

^  Coleman  v.   State,  69  Ala.  62,  64  «  Cornish   t;.    Territory   (Wyo.),  8 

opinion  by  Stone,  J.  Pac.  Rep.  793,  795. 

2  People    V,    Strong,    30  Cal.    161,  <  Poole  t?.  People,   80  N.    Y.   646; 

163.  Cornish  v.  Territory,  supra. 
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§  2508.  This  Principle  how  Expounded  to  Juries.  —  This 
principle  is  frequently  embodied  in  instructions  to  juries,  with  the 
approval  of  the  appellate  courts,  in  equivalent  forms  of  exprea- 
sion,  — thus:  **  It  [the  evidence]  must  be  inconsistent  with  any 
reasonable  supposition  of  innocence;"  *  or,  **  If  all  the  facts  and 
circumstances  can  be  reasonably  reconciled  with  any  other  theory 
than  that  of  guilt;"  *  or,  *'  When  the  facts  proved  are  suscepti- 
ble of  explanation,  upon  no  reasonable  hypothesis  consistent 
with  innocence,  and  point  to  guilt  beyond  any  other  reasonable 
solution,  then  they  are  suflScient  to  rest  a  conviction  upon, 
although  the  crime  is  of  the  utmost  malignity  and  the  penalty 
attached  is  the  highest  known  to  the  law;"  *  or,  *'  The  material 
facts  proved  must  be  susceptible  of  explanation  upon  no  reason- 
able hypothesis  consistent  with  innocence;"*  or,  "The  State 
must  prove  the  guilt  of  the  accused  beyond  all  reasonable  doubt, 
to  the  exclusion  of  every  other  conclusion,"  — the  word  **  con- 
clusion "  being  the  substantial  equivalent  of  **  hypothesis;"  •  or, 
**  If  you  can  reconcile  it  with  any  reasonable  hypothesis  of  inno- 
cence, you  may  acquit ;  if  not,  you  are  bound  to  say  so."  ^ 

§  2509.  Must  Exclude  to  a  Moral  Certainty  every  Hypothe- 
sis save  that  of  Guilt.  —  Possibly  a  still  more  emphatic  expres- 
sion, which  is  much  used,  and  always  with  approval,  in  instructing 
juries  in  criminal  prosecutions  depending  upon  circumstantial 
evidence,  is,  that  in  order  to  warrant  a  conviction  the  circum- 
stances proved  must  be  of  such  a  character  as  to  exclude,  to  a 
moral  certainty  ^  every  hypothesis  or  supposition  (or,  as  some  courts 
qualify  it,  every  reasonable  or  rational  hypothesis)  ^avethat  of 
guilt  .^     Instructions  which  strengthen  the  phrase  *' moral  cer- 

»  State  V,  Shelledy,  8  la.  497,  498.  '  Stark.  Ev.(9th  Am.  ed.)  8G2;  quoted 

'  State  V.  Yansaut,  80  Mo.  67,  72.  with  approval  in  Algheri  v.  State,  25 

s  Stoat  V.  State,  90  Ind.  1,  12.    See  Miss.  584,  589,  where  a  conviction  of 

also  Jarrell  v.  State,  58  Ind.  298.  murder  on  circumstantial  evidence  was 

^  Binns  v.  State,  66  Ind.  428,  435.  reversed,  as  being  inadequately  sup- 

^  State  V,  Willingham,   33  La.  Ann.  ported  by  the  evidence.    Com.  v,  Web- 

537.  ster,  6  Cush.  (Mass.)  295,   320;  Mc- 

•  Com.  «.  Harman,4  Pa.  St.  269,274.  Kleroy  ».  State,  77  Ala.   95;  Mose  ©. 

charge  by  Gibson,  C.  J.  State,  36  Ala.  212,  221,  231;  State  o. 
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tainty  "  by  prefixing  the  word  ''  absolute  "  have  been  approved,* 
but  more  properly  condemned,^  on  the  ground  that  absolute 
moral  certainty  is  not  attainable  by  the  huuKin  mind.  In  like 
manner,  it  has  been  held  proper  to  refuse  an  instruction  Avhich 
tells  the  jury  that,  in  order  to  warrant  a  conviction,  the  circum- 
stances must  be  ''  absolutely  incompatible  with  the  innocence  of 
the  accused."  ^  This  principle  is  embodied  in  the  fourth  rule 
of  Starkie,  relating  to  circumstantial  evidence,  as  follows:  "  It  is 
essential  that  the  circumstances  should,  to  a  moral  certainty,  ac- 
tually exclude  every  hypothesis  but  the  one  proposed  to  be 
proved."  * 

§  2510.  Precedents  of  Instructions  under  this  Rule.  —  The  follow- 
ing instruction  under  this  head  lias  been  approved :  *'  In  order  to  convict 
the  defendant  upon  the  evidence  of  circumstances,  it  is  necessary,  not 
only  that  all  the  circumstances  concur  to  show  that  be  committed  the 
crime  charged,  but  that  they  are  inconsistent  with  any  otlicr  rational 
conclusion.  It  is  not  sufficient  that  the  circumstances  proved,  coincide 
with,  account  for,  and  therefore  render  probable,  the  hypothesis  sought 
to  be  established  by  the  prosecution ;  but  they  must  exclude,  to  a  moral 
certainty,  every  other  hypothesis  but  the  single  one  of  guilt,  or  the 

jury  must  find  the  defendant  nob  guilty."  * It  has  been  held  error 

to  refuse  the  following:  *'(3.)  Unless  the  evidence  against  the  pris- 


Glass,  5  Ore.  73,  81;  People  r.  Strong, 
30Cal.  151,  154;  Coleman  v.  State,  69 
Ala.  52;  James  v.  State,  45  Miss.  572, 
575;  Black  r.  State,  1  Tex.  App.  369, 
391;  People  t7.  Dick,  32  Cal.  213,  215; 
Peoples.  Anthony,  56  Cal.  400;  Casey 
V.  State,  8  Crira.  Law  Mag.  597,  611; 
s.c.  20  Neb.  138. 

i  People  V.  Strong,  30  Cal.  151,  154. 

*  People r.  Davis  (Cal.),  IPac.  liep. 
890;  fi.c.  64  Cal.  440;  People  v.  Glass, 
5  Ore.  73,  81. 

3  Cornish  v.  Territory  (Wyo.),  3 
Pac.  Rep.  793»  795. 

^  Btark.  Ev.  (9th  Am.  ed.),  §  862. 
The  following  passage,  often  quoted 
from  earlier  editions  of  Starkie,  and 
approved  by  American  judges,  is  not 


found  by  the  writer  in  the  9th  Ameri- 
can edition:  **  It  is  always  insufllcient 
where,  assuming  all  to  be  proved  which 
the  evidence  tends  to  prove,  some 
otlier  hypothesis  may  still  be  true ;  for 
It  is  the  actual  exclusion  of  every  other 
hypothesis  which  invests  mere  cir- 
cumstances with  the  force  of  truth. 
Whenever,  therefore,  the  evidence 
leaves  it  indifferent  which  of  several 
hypotheses  is  true,  or  merely  estab- 
lishes some  finite  probability  in  favor 
of  one  hypothesis  rather  than  another, 
such  evidence  cannot  amount  to  proof, 
however  great  the  probability  may 
be."  Algheri  v.  State,  25  Miss.  584, 
589. 

*  People  r.  Anthony,  56  Cal.  397, 400. 
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oner  should  be  such  as  to  exclude  to  a  moral  certainty  every  supposition 
but  that  of  his  guilt  of  the  offense  imputed  to  him,  then  they  must  find 
him  not  guilty.  (4.)  Unless  the  evidence  against  the  prisoner  should 
be  such  as  to  exclude  to  a  moral  certainty  every  hypothesis  but  that  of  his 
guilt  of  the  offense  imputed  to  him,  they  must  find  him  not  guilty."  It 
is  perceived  that  these  instructions  are  drawn  in  the  same  words,  except 
that  the  former  uses  the  word  '^  supposition,"  while  the  latter  uses  the 
word  '*  hypothesis."  ^ 

§  2511.  View  that  Jury  must  be  Satisfied  of  every  Essential 
Fact  beyond  a  Reasonable  I>oubt.  — It  is  undoubtedly  a  sound 
view  that,  in  cases  depending  upon  circum.stantial  evidence,  in 
order  to  warrant  them  in  convicting,  the  jury  should  be  satisfied 
beyond  a  reasonable  doubt  of  every  essential  fact  or  circum- 
stance necessary  to  the  conclusion  of  guilt. ^  This  doctrine  i^ 
found  in  the  text  of  Starkie  in  the  following  words :  *'  The  party 
upon  whom  the  burden  of  proof  rests  is  bound  to  prove  every 
single  circumstance  which  is  essential  to  the  conclusion,  in  the 
same  manner  and  to  the  same  extent  as  if  the  whole  issue  had 
rested  upon  the  proof  of  each  individual  and  essential  circum- 
stance."' The  same  conclusion  is  thus  stated  by  Mr.  Burrill: 
**The  evidentiary  facts  must  all  be  proved,  and  the  existence  of 
none  of  them  can  be  presumed."  *  The  same  principle  was  thus 
stated  to  the  jury  by  Chief  Justice  Shaw  in  Webster's  case: 
**The  several  circumstances  upon  which  the  conclusion  depends 
must  be  fully  established  by  proof.  They  are  facts  from  which 
the  ma>in  fact  is  to  be  inferred ;  and  they  are  to  be  proved  by 
competent  evidence,  and  by  the  same  weight  and  force  of  evi- 
dence, as  if  each  one  were  itself  the  main  fact  in  issue."  *     The 


1  Mose  V,  State,  86  Ala.  212,  221, 
231;  aDd  again  in  Coleman  v.  State,  69 
Ala.  62.  Other  instructions  drawn 
upon  this  theoiy  will  be  found  in  Peo- 
ple r.  Dick,  82  Cal.  213,  215;  States. 
Glass,  6  Ore.  73,  82;  People  r.  Strong, 
80  Cal.  151,  164. 

*  Bressler  v.  People,  3  N.  East. 
Kep.  622,  628;  8.  c.  117  111.  422. 

»  Stark. l?:v. (9th  Am. ed.),§85C.    So 


held  in  Lehman  r.  State,  18  Tex.  App. 
174;  Scott  r.  State,  19  Tex.  App.  825. 

*  BurriU  Cir.  Ev.  733.  The  writer 
is  not  referring  to  the  doctrine  of 
reasonable  doubt,  but  is  giving  a  rule 
applicable  to  circumstantial  evidence 
in  all  cases,  civil  or  criminal. 

*  Com.  V.  Webster,  5  Cash.  (Mass.) 
295,  317. 
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subject  of  circumstantial  evidence  was  explained  in  that  charge 
at  considerable  length,  and  from  it  the  reporter  has  condensed 
the  following  statement  of  law,  which  is  sometimes  employed 
by  judges  in  charging  juries:  *'  In  order  to  warrant  a  conviction 
of  a  crime  on  circumstantial  evidence,  each  fact  necessary  to  the 
conclusion  sought  to  be  established  must  be  proved  by  compe- 
tent evidence  beyond  a  reasonable  doubt ;  all  the  facts  must  be 
consistent  with  each  other,  and  with  the  main  fact  souffht  to  be 
proved;  and  the  circumstances  taken  together  must  be  of  a  con- 
clusive nature,  leading  on  the  whole  to  a  satisfactory  conclusion, 
and  producing  in  effect  a  reasonable  and  moral  certainty,  that 
the  accused,  and  no  other  -person,  committed  the  offense 
charged."^  In  applying  this  principle,  it  has  been  held  error 
to  refuse  the  following  instruction:  *' Every  circumstance  Ma- 
terial in  this  case  must  also  be  proved  beyond  a  rational  doubt, 
or  it  is  the  duty  of  the  jury  to  discard  such  circumstance  in 
making  up  their  verdict.''  * 

§  2512.  Doctrine  tbat  the  State  must  Establish  every 
**  Liink ''  in  the  Chain  of  Circumstances  beyond  a  Reasonable 
I>oubt.  —  It  is  but  another  expression  of  the  doctrine  of  the 
preceding  section  to  say  that,  in  a  criminal  prosecution,  the 
State  is  bound  to  establish  every  link  in  the  chain  of  inculpatory 
circumstances  (where  they  arrange  themselves  in  the  form  of  a 
chain,  so  as  to  be  interdependent),  by  evidence  which  satisfies  the 
minds  of  the  jurors  beyond  a  reasonable  doubt.  This  (doctrine 
has  been  stated  thus:  *'When  independent  facts  and  circum- 
stances are  relied  upon  to  identify  the  accused  as  the- person 
committing  the  offense  charged,  and,  taken  together,  are  re- 
garded as  a  sufficient  basis  for  a  presumption  of  his  guilt  to  a 
moral  certainty  or  beyond  a  reasonable  doubt,  each  material  in- 
dependent fact  or  circumstance  necessary  to  complete  such  chain 
or  series  of  independent  facts,  tending  to  establish  a  presumption 
of  giiilt,  should  be  established  to  the  same  degree  of  certainty  as 

1  Ibid.    296,    reporter's    syllabus.  *  Sumner  r.  State,  5  Blackf.  (Ind.) 

This  is  copied  into  the  author's  note      679. 
2,  in  3  Greenl.  Ev.,  §  29. 
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the  main  fact  which  these  independent  circumstances,  taken  to- 
gether, tend  to  establish;  that  is,  each  essential,  independent  fact 
in  the  chain  or  series  of  facts  relied  on  to  establish  the  main  fact, 
must  be  established  to  a  moral  certainty,  or  beyond  a  reasonable 
doubt."  ^  In  one  jurisdiction,  it  was  held  error  for  the  court  to 
omit  to  charge  the  jury,  in  any  case  depending  upon  circumstan- 
tial evidence,  that  it  is  incumbent  upon  the  State  to  establish  every 
link  in  the  chain  of  inculpatory  circumstances  beyond  reasonable 
doubt.'  But  this  court  overlooks  a  fact  frequently  observed  upon 
by  other  courts  and  by  text-writers,  that  in  many  oases  depend- 
ing upon  circumstantial  evidence,  the  circumstances  do  not 
arrange  themselves  in  the  form  of  a  chain,  — that  is,  that  they 
are  not  interdependent,  supporting  each  other  in  such  a  sense  that 
if  a  single  one  fails  the  chain  is  broken  and  all  fail ;  but  that  they 
frequently  array  themselves  in  a  group  or  multitude  of  isolated 
facts,  in  such  a  manner  that  each  isolated  fact,  though  insufficient 
of  itself  to  raise  the  conclusion  of  guilt,  points  to  it  with  more 
or  less  force,  so  that  the  whole  group  of  facts,  according  to  the 
strength  and  number  of  the  isolated  facts,  will,  when  considered 
together,  create  a  satisfactory  conclusion  of  guilt.  In  by  far  the 
greater  number  of  cases,  it  is  believed,  the  facts  thus  arrange 
themselves,  and  not  in  the  form  of  a  chain.  When  they  so 
arrange  themselves,  they  have  been  more  properly  likened  to  the 
strands  of  a  cable}  One  or  more  of  the  strands  may  break,  but 
the  cable  itself  will  not  part.  Where  all  the  inculpatory  facts 
are  not  interdependent,  forming  what  may  properly  be  called  a 
chain  of  circumstances,  it  is  obviously  improper  and  misleading 
for  the  judge  to  instruct  the  jury  as  required  by  the  doctrine  of 
the  Texas  case  above  quoted.  But  where  they  plainly  do  so 
arrange  themselves,  it  'should  seem  that  the  judge  may  properly 

i  People  V.  Phlpps,  39  Cal.  326,  338,  *  Scott    v.    State,    19     Tex.    App. 

opinion  of  the  court  by  Sprague,  J.  325. 

Th«  above  statement  would,  perhaps,  *  Clair   v.    People,    8    Crlm.    Law 

have  been  Improved  by  using  the  word  Mag.  184,  per  Helm,  J. ;  s.  e.  sub  nom» 

"interdependent"    In   the    place    of  Clare «.  People,  9  Colo.  122. 
**  independent,"  in  same  places  where 
it  occurs. 
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so  instruct  them.  Accordingly,  the  following  instruction  has 
been  approved :  **  When  the  evidence  against  the  defendant  is 
made  up  wholly  of  a  chain  of  circumstances,  and  there  is  a  rea- 
sonable doubt  as  to  one  of  the  facts  essential  to  establish  guilt, 
it  is  the  duty  of  the  jury  to  acquit."  ^ 

§  2513.  This  Principle  bow  Expounded  to  Juries. — The 

doctrine  that  every  link  in  the  chain  of  circumstances  must  be 
established  by  evidence,  l)eyond  a  reasonable  doubt,  has  been 
thus  expounded  to  a  jury :  *'  Each  fact  in  any  chain  of  facts, 
from  which  the  defendant's  guilt  is  to  be  inferred,  must  be 
proved  by  the  same  weight,  degree  and  force  of  evidence  as  if 
it  were  Ihe  main  fact  of  the  defendant's  guilt  itself;  all  of  such 
facts  must  bo  consistent,  each  with  all  the  others,  and  with  the 
defendant's  guilt;  and  all,  taken  together,  must  be  so  strong  as 
to  exclude,  to  a  moral  certainty,  every  reasonable  hypothesis 
but  that  of  the  defendant's  guilt."  ^  In  framing  such  an  instruc- 
tion, it  has  been  held  not  error  for  the  judge  to  direct  the  atten- 
tion of  the  jury  to  the  circumstances  relied  on  by  the  prosecution, 
if,  at  the  same  time,  they  are  left  free  to  determine  whether  or 
not  the  circumstances  have  been  proved.^ 

2514.   [Contra.]     The    «  Link"  Doctrine  Repudiated.— 

This  so-called  **  link  "  doctrine  has  been  repudiated  by  several 
courts,  upon  one  or  the  other  of  the  following  grounds:  1. 
The  ground  reasoned  in  the  preceding  section,  that  in  many 
oases  the  circumstances  are  not  interdependent,  and  do  not  arrange 
themselves  in  the  form  of  links  in  a  chain,  —  in  which  case  a 
failure  of  satisfactory  proof  as  to  a  particular  circuiiistance 
would  merely  impair,  but  not  necessarily  overthrow  the  conclu- 
sion of  guilt,  deducible  from  all  the  other  established  circum- 
stances.    2.  Upon  aground  hereafter  stated  and  discussed,*  that 


1  People  17.   Anthony,  56   Cal.  397,  3  Koener  v.  State,  98  Ind.  7, 14. 
400.  *  Postf  next  section. 

2  Johnson  v.  State,  18    Tex.   App. 
385,  398. 
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the  doctrine  of  reasonable  doubt  is  a  doubt  arising  upon  a  com- 
parison of  all  the  evidence  in  the  case,  and  not  upon  the  evidence 
going  to  establish  a  particular  inculpatory  or  defensive  fact.  3. 
(By  one  court)  ^  that,  although  the  circumstances  do  arrange 
themselves  in  the  form  of  the  links  of  a  chain,  yet,  when  one 
link  is  broken  the  chain  is  not  necessarily  broken.  It  has  been 
held  that  an  instruction  which  tells  the  jury  that  they  "  must  be 
satisfied  beyond  a  reasonable  doubt  of  each  link  in  the  chain  of 
circumstances  to  establish  the  defendant's  guilt,"  —  is  properly 
refused,  where  the  doctrine  of  reasonable  doubt,  in  its  api)lica- 
tion  to  circumstantial  evidence,  is  otherwise  properly  explained 
to  them.*  Where  the  jury  were  otherwise  properly  instructed 
touching  circumstantial  evidence  and  reasonable  doubt,  it  was 
held  not  error  to  refuse  the  following:  *'In  order  to  convict 
the  defendant  upon  the  evidence  of  circumstances,  it  is  neces-  \ 

sary,  not  only  that  all  the  circumstances  concur  to  show  that 
he  committed  the  crime  charged,  but  that  they  are  all  incon- 
sistent with  any  other  rational  conclusion."  **  The  true  rule," 
said  the  court,  ''  was  undoubtedly  laid  down  in  the  case  of  Com. 
v.  Webster.^  Each  fact  necessary  to  the  conclusion  sought  to 
be  established,  must  be  proved  by  competent  evidence  beyond 
a  reasonable  doubt.  It  is  only  required  that  *  the  circumstances, 
taken  togetlierj  must  be  of  a  conclusive  nature,  and  leading  on 
the  whole,  to  a  satisfactory  conclusion,  and  producing  in  effect 
a  reasonable  and  moral  certainty  that  the  accused  committed  the 
offense  charged.'  ♦  •  ♦  The  jury  may  exclude  any  fact 
from  their  consideration,  and  it  is  sufficient  if,  from  the  facts 
which  are  considered,  their  minds  are  drawn  to  conclude,  to  a 
reasonable  and  moral  certainty,  that  the  defendant  is  guilty."* 
But  this  falls  very  far  short  of  the  conception  of  the  law  which 

Miressler    o.    People,    as  quoted,  pointed  out  that  there  was  no  substan- 

infra,  tial    difference  between   the  instrnc- 

>  State  r.  Hayden,  46  la.  12,  17.  tions  refused  under    this    head   and 

3  5  Gush.    (Mass.)    296,    313,    817,  these  given.     See  also  Walbridge  t?. 

319.  St^ite,  13  N.  W.   Rep.  209,   211;  «.   r. 

*  State  «.  Glass,   6  Ore.  73,  74,   82,  13  Neb.  236 ;  United  States  P.Wright,  16 

opinion  by  Mosher,  J.    The  court  also  Fed.  Rep.  112. 
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has  approved,  as  another  court  has  done,  the  giving  of  the  follow-* 
ing  instruction:  **  The  jury  are  instructed  that  the  rule  requir- 
ing the  jury  to  be  satisfied  of  a  defendant's  guilt  beyond  a 
reasonable  doubt,  in  order  to  warrant  a  conviction,  does  not  re- 
quire that  the  jury  should  be  satisfied  beyond  a  reasonable  doubt 
of  each  link  in  the  chain  of  circumstances  relied  upon  to  establish 
the  defendant's  guilt.  It  is  sufficient  if,  taking  the  testimony  all 
together,  the  jury  are  satisfied  beyond  a  reasonable  doubt,  that 
the  defendant  is  guilty."^  The  reasoning  which  supports  the 
conclusion  given  in  the  note  involves  the  solecism  that,  although 
the  circumstances  do  arrange  themselves  in  the  form  of  the  links 
of  a  chain,  yet  that  when  one  link  of  the  chain  is  broken,  the 
chain  itself  may  still  remain  entire, — ignoring  the  obvious  con- 
ception that  no  chain  can  be  stronger  than  its  weakest  link. 
Upon  substantially  this  reasoning,  the  propriety  of  giving  the 
instruction  last  set  out  has  been  denied  in  Nebraska,^  in  Col- 
orado,^ and  in  Washington  Territory.*  It  has  also  been  denied 
in  Kentucky,  —  the  court  proceeding  upon  the  ground  that,  under 
their  criminal  code,  it  is  not  incumbent  on  the  judge  to  give  the 


1  Bressler  v.  People,  117  111.  422, 
437;  a.  c.3  N.  East.  Rep.  622,  627.  The 
court  say  the  instruction  is  sustained 
by  Leigh  t7.  People,  113  lU.  872;  Mul- 
lins  V,  People,  110  111.  42,  and  Stat«  w. 
Hayden,  46  la.  17,  which  is  not  the 
case.  The  reasoning  of  the  Illinois 
court,  by  which  this  conclusion  was 
reached,  was  as  follows :  "  Each  mate- 
rial fact  essential  to  constitute  the 
defendant's  guilt  must  be  proved  be- 
yond a  reasonable  doubt.  But  these 
facts  may  be  proved  by  evidence  of 
circumstances,  some  of  much  and 
others  of  little  weight,  —  resting  on 
the  testimony  of  various  witnesses  of 
different  degrees  of  credibility  and 
intelligence;  and  so  in  the  chain  re- 
lied upon,  there  may  be  links,  when 
separately  considered,  about  which 
there   are    reasonable     doubts.    But 


when  the  entire  evidence  is  considered, 
eacli  Unit  strengthens  every  other  link, 
and  thus  there  is  a  complete  chain  of 
evidence,  satisfying  beyond  a  reason- 
able doubt  of  the  guilt  of  the  defend- 
ant. It  is  the  effect  of  the  evidence  as 
a  whole,  and  not  of  distinct  parts  of 
It,  isolated  from  its  connection  with 
the  other  evidence,  by  which  the  jury 
are  to  be  governed."  Bressler  v. 
People,  117  111.  422,  438;  «.  c.  3  N. 
East.  Rep.  622,  628,  opinion  of  the 
court  by  Schol field,  J. 

*  Marion  r.  State,  20  N.  W.  Bep. 
290,  294;  «.  c.  16  Neb.  849,  869. 

»  Clair  V,  People,  8  Crlm.  Law  Mag. 
184;  s.  c.  9  Colo.  122,  123;  *Hfi.  now. 
Clare  v.  People. 

<  Leonard  v.  Terr.,  7  Pac.  Rep.  872; 
B.  c.  2  Wash.  Ter.  881,  897. 
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jury  any  caution  at  all  upon  the  subject  of  the  probative  force 
of  circumstantial  evidence.* 

§  2515.  Application  op  the  Rule  op  Reasonable  Doubt  to  Par- 
ticular Circumstances.  —  In  Kentucky,  the  conclusion  has  been 
reached  that  '*  circumstantial  evidence,  being  conceded  to  be  compe- 
tent, and  when  of  a  satisfactory  character  sufficient  to  warrant  a 


1  Brady  v.  Com.  11  Bush  (Ky.)t  282. 
In  the  Nebraska  case,  above  cited,  it  is 
said,  in  the  opinion  of  the  court  by 
Reese,  J. :  "  This  instruction  is  copied 
from  Sackett  on  Instructions  to  Jur- 
ies, and  is  sustained  by  some  authori- 
ties of  respectability;  but  yet  it  seems 
to  us  that  a  jury  might  be  misled  there- 
by.   What  is  meant  by  the  word  *  linlc ' 
as  used  therein?    If  the  jury  were  giv- 
en to  understand  that  it  referred  only 
to  evidentiary  facts  which  might  add 
force  or  weight  to  other  facts  from 
which  the  inference  of  guilt  could  be 
drawn,  then  the  instruction  might  be 
said  to  be  correct.    But  if,  by  the  use 
of  the  word,  is  meant  such  criminative 
facts  which  of   themselves  form  the 
chain  of  evidence  from  which  the  in- 
ference of  guilt  is  to  be  drawn,  then 
the  instruction  does  not  state  the  law 
correctly.    No  chain  can  be  stronger 
than  its  weakest  link.    If  the  link  is 
gone  it  is  no  longer  a  chain.    If  the 
word  *  link*  here  refers  to  those  circum- 
stances which  are  essential  to  the  con- 
clusion, it  is  not  a  correct  statement 
of  the  law.  While,  in  view  of  other  in- 
structions which  were  given,  and  which 
more  definitely  stated  the  law,  a  new 
trial  might  not  for  this  reason  alone 
be  given,  yet  we  cannot  recommend 
this  instruction  as  worded,  and  think  it 
should  not  be  thus  given."    Marion  t?. 
State,  supra.   In  the  case  in  Washing- 
ton  Territory,    the    court,    speaking 
through  Greene,  J.,  said:  "The  meta- 


phor of  the  *  chain,'  taken  in  connec- 
tion with  the  remainder  of  the  instruc- 
tion, and  the  evidence,  seems  to  us 
Inaccurate  and  misleading.  Probably 
what  the  judge  meant  to  say  was  that 
the  jury  did  not  need  to  be  satisfied, 
beyond  reasonable  doubt,  of  every  in- 
culpatory fact.  Ordinarily,  in  a  case 
resting  in  circumstances,  a  linked  ar- 
rangement of  fact  to  fact  Is  observa- 
ble In  a  part  or  parts  of  the  evidence. 
But  a  guilty  person  is  more  commonly 
hemmed  in  by  a  throng  of  circum- . 
stances,  than  enclosed  by  facts  ar- 
ranged chain-wise.  Release  from  a 
chain  comes  when'  the  weakest  link 
gives  way ;  but  escape  from  a  crowd 
does  not  necessarily  depend  on  the 
presence  or  absence  of  one  or  anoth- 
er, or  even,  perhaps,  the  greatest 
number,  of  the  individuals  composing 
it.  In  this  case,  the  inculpatory  facts 
were  grouped  about  the  prisoner,  and 
only  a  part  of  them  were  linked  to- 
gether, or  strictly  interdependent. 
The  fault  in  the  instruction  lies  In  its 
tendency  to  lead  the  jury  to  regard  all 
the  facts  as  disposed  in  a  chain,  every 
link  in  which,  if  such  were  the  case, 
would  need  to  be  proved  beyond  a 
reasonable  doubt.v  Leonard  v.  Terri- 
tory, supra.  In  the  Colorado  case  it 
was  said  by  Helm,  J.,  in  giving  the 
opinion  of  the  court:  "The  metaphor 
used  Is  inaccurate,  and  liable  to  mis- 
construction. It  is  incorrect  to  speak 
of  a  body  of  circumstantial  evidence 
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conviction,  should  be  left,  like  direct  or  positive  evidence,  to  be  con- 
sidered by  the  jury,  and  to  have  such  weight  as  they  deem  it  entitled 
to,  without  caution  or  suggestion  on  the  part  of  the  court  as  to  its  value, 
or  the  necessity  to  scrutinize  it  closely."  Under  the  criminal  code  of 
that  State,^  which  makes  it  the  duty  of  the  court  to  '*  instruct  the  jury 
on  the  law  applicable  to  the  case,"  it  is  not  incumbent  on  the  court  to 
give  the  jury  any  caution  touching  the  inconclusive  character  of  cir- 
cumstantial evidence.  It  is  a  sufficient  caution,  where  the  case  of  the 
prosecution  rests  upon  circunlstantial  evidence,  to  tell  the  jury  that 
they  are  not  to  convict  if,  on  all  the  evidence,  they  have  a  reasonable 
doubt  whether  the  accused  has  been  proved  guilty.  The  court  lay 
down  the  rule  that  the  trial  courts  should  confine  their  Instructions,  as 
closely  as  possible,  to  the  essential  facts  necessary  to  make  out  the 
charge  or  defense,  and  leave  the  evidence  offered  to  establish  those 
facts  to  the  jury  without  comment.  Accordingly,  it  has  been  held  no 
error,  in  such  a  case,  to  refuse  the  following  instructions:  1.  '*The 
prisoner  cannot  be  convicted  on  the  evidence  of  mere  circumstances, 
unless  every  one  of  the  circumstances  necessary  to  establish  guilt  is 
proven  beyond  a  reasonable  doubt,  and  also  unless  such  -circumstances 
&re  of  such  character  and  tendency  as  to  exclude  every  rational  theory 
of  the  case  consistent  with  the  prisoner's  innocence.  2.  The  jury 
should  not  convict  on  circumstantial  evidence  alone,  unless  they  are  as 
much  convinced  by  such  evidence  as  if  a  single  credible  witness  had 
proven  directly  and  positively  the  facts  necessary  to  convict  him.  3. 
Before  the  prisoner  can  be  convicted  the  jury  must  believe,  to  the  ex- 
clusion of  every  reasonable  doubt,  that  he  has  been  proven  guilty ; 
they  must  be  satisfied,  beyond  a  reasonable  doubt,  of  the  truth  of  every 
fact  in  the  chain  of  evidence  necessary  to  establish  his  guilt."  ^ 


as  a  chain,  and  allude  to  the  different 
circumstances  as  the  links  constitut- 
ing such  chain;  for  a  chain  cannot  be 
stronger  than  its  weakest  linli,  and  if 
one  link  fails,  the  chain  is  broken. 
This  figure  of  speech  may  perhaps  be 
correctly  applied  to  the  ultimate  and 
essential  facts  necessary  to  conviction 
in  criminal  cases;  since  if  one  be 
omitt<id,  or  be  not  proven  beyond  a 
reasonable  doubt,  an  acquittal  must 
follow.  It  is  not  true, '  however,  that 
each  and  every  of  the  minor  circum- 


stances introduced  to  sustain  these  ul- 
timate facts  must  l>e  proven  with  the 
same  degree  of  certainty.  Some  of 
these  circumstances  may  fail  of  proof 
altogether,  and  be  discarded  from 
consideration  by  the  jury,  yet  the  ul- 
timate fact,  to  establish  which  they 
were  presented,  may  be  sho^n  beyond 
a  reasonable  doubt."  Clair  v.  People, 
8upra. 

1  Ky.  Crim.  Code,  §  226. 

2  Brady  v.  Com.,   11  Bush  (Ky.), 
282,  285. 
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§  2516.  Instances  of  Erroneous  Instructions  as  to  Reasonable 
Doubt.  — ^This  paragraph  may  be  premised  with  the  statement  that,  un- 
der the  peculiar  jurisprudence  of  Texas,  while  it  will  be  error,  in  a  ease 
of  felony^  as  already  seen,  for  the  court  to  omit  to  charge  the  law  re- 
lating to  circumstantial  evidence,  if  such  evidence  is  exclusively  relied 
upon  for  a  conviction,  yet,  if  the  court  erroneously  charges  the  law,  so 
that  Its  charge  becomes  a  charge  upon  the  weight  of  the  evidence,  the 
error  will  not  require  a  reversal  unless  excepted  tq  at  the  time,  provided 
it  is  not  manifest  that  the  defendant  was  injured  thereby  ;  ^  otLierwise  it 
will.^  Refining  to  an  unnecessary  extent  in  favor  of  the  rights  of  ac- 
cused persons,  that  court  has  held  that  the  giving  of  the  following  truism 
is  error,  as  being  a  charge  upon  the  '^  strength,  power  or  conclusive* 
ness  of  the  evidence:  "  ^'  What  is  termed  circumstantial  evidence  is 
legal  evidence,  and  is  often  as  conclusive  and  strong  upon  the  under- 
standing as  that  which  is  termed  direct  and  positive."  The  defendant 
having  excepted  to  this  charge,  the  court  regarded  themselves  as  hav- 
ing no  alternative  but  to  reverse  the  judgment. ^  In  a  case  in  Ten- 
nessee, where  the  charge  was  larceny  and  the  evidence  entirely  circum- 


^  Cunningham  v.  State,  20  Tex. 
App.  162,  168;  Post  v.  State,  10  Tex. 
App.  580;  Maddox  v.  State,  12  Tex. 
App.  429;  White  v.  State,  19  Tex.  App. 
843;  Walker  v.  State,  42  Tex.  373. 

'  Harrison  v.  State,  8  Tex.  App. 
183. 

*  Harrison  v.  State,  9  Tex.  App. 
407.  In  the  view  of  the  Texas  court, 
the  error  of  giving  this  instruction  was 
not  cured  hy  the  circumstance  that,  In 
another  portion  of  his  charge,  the 
judge  gave  the  following  explicit 
caution  touching  the  weight  to  be  at- 
tached to  such  evidence:  "When  the 
State  relies  on  circumstantial  evidence 
to  convict,  the  testimony  must  ex- 
clude to  a  moral  certainty  every  otlier 
hypothesis  but  the  one  of  guilt  as 
charged  in  the  indictment,  or  the^jury 
should  acquit.  When  the  State  relies 
upon  circumstantial  evidence  to  con- 
vict the  defendant,  each  fact  in  the 
chain  of  facts  from  which  the  main 
fact  in  issue  is  to  be  inferred,  must  be 


proved  by  competent  evidence  and  by 
the  same  weight  and  force  of  evidence 
as  if  each  one  were  the  main  fact  in 
issue;  and  all  the  facts  proven  must 
be  consistent  with  each  other  and  the 
main  fact  to  be  proven."  Ibid.  In 
another  case,  a  charge  which,  after 
stating  the  rule  of  law  in  regard  to  the 
probative  force  of  each  fact  in  the 
chain  of  circumstances  necessary  to 
convict,  as  it  is  usually  stated,  con- 
tinued: *' Circumstantial  evidence  is 
often  as  cogent  and  conclusive  upon 
the  understanding  as  direct  and  posi- 
tive evidence,  and  all  the  law  exacts 
from  the  jury  in  such  a  case  is  that 
their  minds  should  be  satisfied  beyond 
a  reasonable  doubt  of  the  guilt  of  the 
prisoner."  This  proposition,  although 
strictly  the  law,  was  condemned  in  the 
most  unqualified  terms,  as  an  invasion 
of  the  province  of  the  jury.  Post  v. 
State,  10  Tex.  App.  580,  506.  For  the 
same  reason,  it  was  lield  error  for  the 
judge  to  say  to  the  jury:  "I  charge 
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stantial,  the  refusal  of  the  jadge,  upon  the  request  of  the  accused,  to 
charge  that,  before  the  jury  could  convict  upon  circumstantial  evidence 
alone,  the  circumstances  should  be  such  as  to  exclude  every  other 
reasonable  hypothesis  than  that  of  guilt,  was  held  error,  although 
the  court  gave  the  following  instruction:  '*  If  the  evidence  is  cir- 
cumstantial, and  is  so  strong  and  bo  well  linked  together  as  to  generate 
in  the  mind  a  full  belief  of  the  guilt  of  the  defendant,  then  it 
would  be  your  duty  to  convict.  But  the  facts  and  circumstances 
should  be  sufficiently  strong,  and  so  connected  together  and  so  point 
to  the  defendant's  guilt,  as  to  make  it  not  merely  probable  that 
the  defendant  is  guilty,  for  you  cannot  find  upon  mere  probabili- 
ties ;  but  they  must  convince  the  mind  fairly  and  fully  of  the  guilt  of 
the  defendant,  or  you  should  acquit."  Tbe  reasoning  of  the  reviewing 
court  was,  that  the  charge  given  did  not  cure  the  error  of  refusing  the 
usual  caution  embraced  in  the  charge  requested ;  and  the  court  concluded 
with  this  admonition:  *'  It  is  always  safer  to  lay  down  familiar  rules 
of  this  character  in  language  universally  adopted  and  approved,  than  to 
undeitake  to  give  a  new  version  in  more  doubtful  language." '  On  the 
other  hand,  the  judge  is  not  bound  to  give  an  instruction,  requested  by 
the  accused,  which  is  so  drawn  as  to  disparage  the  character  of  circum- 
stantial evidence.  This  was  held  of  the  following  instruction :  ^^  Cir- 
cumsUintial  evidence  ought  to  be  received  with  great  caution,  especially 
where  an  anxiety  is  naturally  felt  for  the  detection  of  great  crimes. 
The  jury,  upon  circumstantial  evidence,  and  where  such  evidence  is  less 
conclusive  than  the  positive  and  direct  evidence  of  one  witness  who 
testifies  to  the  fact,  must  acquit  the  defendant."  ' 

§  2517.  Charge  of  Chief  Justice  Gibson  in  Harman's  Case.  — The 
writer  could  scarcely  justify  a  dismissal  of  this  subject  without  giving 


yon  that  circumstantial  evidence  Is,  or 
may  be,  as  convincing  in  establishing 
guilt  as  direct  or  ponltive  testimony;" 
but  ttiis  instruction  not  having  been 
excepted  to,  tlie  giving  of  It  was  not 
regarded  as  sufficient  ground  for  re- 
versing a  conviction.  Wliite  v.  State, 
19  Tex.  App.  843,  868.  Less  difficulty 
Is  found  in  agreeing  with  the  Texas 
court  that  the  rights  of  the  accused 
were  infringed  In  saying  to  the  jury 
that  **  a  man  may  steal  in  broad  day- 
liglit,  in  the  presence  of  all  his  neigh- 
bors, as  much  as  in  the  night  and  in 


secret;  but  the  manner  of  taking  and 
using  property  may  be  considered  by 
the  jury  In  determining  the  intent  of  the 
defendant."  Stuckey  v.  State,  7  Tex. 
App.  174,  179.  This  was  likewise 
held  a  charge  upon  the  weight  of  evi- 
dence and  prejudicial  to  the  defendant, 
especially  as  the  spirit  of  the  whole 
charge  was  equally  prejudicial. 

^  Turner  v.  State,  68  Tenn.  (4  Lea) 
207,208. 

«  Brown  r.  State,  28  Tex,  195,  200. 
Quoted  with  approval  in  Harrison  v. 
State,  8  Tex.  App.  183,  185. 
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an  extract  from  a  charge  delivered  by  a  judge  of  as  great  reputation  as 
Chief  Justice  Gibson,  of  Pennsylvania,  in  a  case  of  murder.  It  should 
be  remembered  that  it  was  given  under  a  system  in  which  the  judge 
sums  up  and  comments  on  the  evidence,  as  in  the  English  and  the  Fed- 
eral practice.  He  said:  '^The  evidence  is  so  simple  and  has  been  so 
thoroughly  discussed,  that  a  further  attempt  to  analyze  it  or  collate  it, 
or  pass  it  in  review,  would  render  you  no  assistance ;  and  I  therefore 
shall  confine  my  remarks  to  the  distinctive  character  and  value  of  it. 
No  witness  has  been  produced  who  saw  the  act  committed ;  and  hence 
it  is  urged  for  the  prisoner  that  the  evidence  is  only  circumstantial, 
and  consequently  entitled  to  a  very  inferior  degree  of  credit,  if  to  any 
credit  at  all.  But  that  consequence  does  not  necessarily  follow.  Cir- 
cumstantial evidence  is,  in  the  abstract,  nearly,  though  perhaps  not 
altogether,  as  strong  as  positive  evidence ;  in  the  concrete,  it  may  be 
infinitely  stronger.  A  fact  positively  sworn  to  by  a  single  eye-witness 
of  blemished  character,  is  not  so  satisfactorily  proved  as  is  a  fact  which 
is  the  necessary  consequence  of  a  chain  of  other  facts  sworn  to  by  many 
witnesses  of  undoubted  credibility.  Indeed,  I  scarcely  know  whether 
there  is  such  a  thing  as  evidence  purely  positive.  You  see  a  man  dis- 
charge a  gun  at  another,  you  see  the  flash,  you  bear  the  report,  yon 
see  the  person  fall,  a  lifeless  corpse ;  and  you  infer  from  all  these 
circumstances  that  there  was  a  ball  discharged  from  the  gun,  which 
entered  his  body  and  caused  his  death,  because  such  is  the  usual  and 
natural  cause  of  such  an  effect.  But  you  did  not  see  the  ball  leave  the 
gun,  pass  through  the  air,  and  enter  the  body  of  the  slain ;  and  your 
testimony  to  the  fact  of  killing  is  therefore  only  inferential  —  in  other 
words,  circumstantial.  It  is  'posHhle  that  no  ball  was  in  the  gun ;  and 
we  infer  that  there  was)  only  because  we  cannot  account  for  the  death 
on  any  other  supposition.  In  cases  of  death  from  the  concussion  of 
the  brain,  strong  doubts  have  been  raised  by  physicians,  founded  on 
appearance  verified  by  'po^X  mortem  examination,  whether  an  accommo- 
dating apoplexy  had  not  stepped  in  at  the  nick  of  time  to  prevent  the 
prisoner  from  killing  him  after  the  skull  had  been  broken  into  pieces. 
I  remember  to  have  heard  it  doubted  in  this  court  room,  whether  the 
death  of  a  man  whose  brains  oozed  through  a  hole  in  his  skull,  was 
caused  by  the  wound  or  a  misapplication  of  the  dressings.  To  some 
extent,  however,  the  proof  of  the  cause  which  produced  the  death  rested 
on  circumstantial  evidence."  ^ 

1  Com.  V.  Harm£Ln,  4.  Fa.  St.  269,  271. 
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§  2518.  Chief  Justice  Gibson's  charge,  continued.  —  * 'The  only 
difference  between  positive  and  circumstantial  evidence  is,  that  the 
former  is  more  immediate,  and  has  fewer  links  in  the  chain  of  connec- 
tion between  the  premises  and  conclusion ;  but  there  may  be  perjury  in 
both.  A  man  may  as  well  swear  falsely  to  an  absolute  knowledge  of  a 
fact,  as  to  a  number  of  facts  from  which,  if  true,  the  fact  on  which  the 
question  of  innocence  or  guilt  depends  must  inevitably  follow.  No  hu- 
man testimony  is  superior  to  doubt.  The  machinery  of  criminal  jus- 
tice, like  every  other  production  of  man,  is  necessarily  imperfect ;  but 
you  are  not  therefore  to  stop  its  wheels.  Because  men  have  been 
scalded  to  death  or  torn  to  pieces  by  the  bursting  of  boilers,  or  man- 
gled by  wheels  on  a  railroad,  you  are  not  to  lay  aside  the  steam  engine. 
Innocent  men  have  doubtless  been  convicted  and  executed  on  circum- 
stantial evidence;  but  innocent  men  have  sometimes  been  convicted 
and  executed  on  what  is  called  positive  proof.  What  then?  Such 
convictions  are  accidents  which  must  be  encountered ;  and  the  innocent 
victims  of  them  have  perished  for  the  common  good,  as  much  as 
soldiers  who  have  perished  in  battle.  All  evidence  is  more  or  less 
circumstantial,  the  difference  being  only  in  the  degree ;  and  it  is. suffi- 
cient for  the  purpose  when  it  excludes  disbelief,  — ^that  is,  actual,  and 
not  technical  disbelief,  for  he  who  has  to  pass  on  the  question,  is  not  at 
liberty  to  disbelieve  as  a  juror  while  he  believes  as  a  man.  It  is  enough 
that  his  conscience  is  clear.  Certain  cases  of  circumstantial  proof  to 
be  found  in  the  books,  in  which  innocent  persons  were  convicted,  have 
been  pressed  on  your  attentioti.  These,  however,  are  few  in  number, 
and  they  occurred  in  a  period  of  some  hundreds  of  3*ears,  in  a  country 
whose  criminal  code  made  a  great  variety  of  offenses  capital.  The 
wonder  is,  that  there  have  not  been  more.  They  are  constantly  re- 
sorted to  in  capital  trials,  to  frighten  juries  into  a  belief  that  there 
should  be  no  conviction  on  merely  circumstantial  evidence.  But 
the  law  exacts  a  conviction  wherever  there  is  legal  evidence  to  show  the 
prisoner's  guilt  beyond  a  reasonable  doubt;  and  circumstantial  evi- 
dence is  legal  evidence.  If  the  evidence  in  this  case  convinces  yoa 
that  the  prisoner  killed  her  child,  although  there  has  been  no  eye-wit- 
ness of  the  fact,  you  are  bound  to  find  her  guilty.  For  her  sake,  I  re- 
gret the  tendency  of  these  remarks ;  but  it  has  been  our  duty  to  make 
them,  and  it  will  be  your  duty  to  attend  to  them."  ^ 

§  2519.  Other  Precedents  op  Instructions.  —  ''The  jury  are  in- 
structed that  they  may,  from  circumstantial  evidence  alone,  find  the 

1  Com.  V.  Harman,  4  Pa.  St.  269,  272. 
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defendant  guilty,  when  the  facts  established  are  inconsistent  with  any 
other  view  than  that  of  his  guilt ;  but,  in  order  to  find  the  defendant 
guilty  upon  circumstantial  evidence,  the  facts  proved  must  be  wholly  in- 
consistent with  the  innocence  of  the  accused,  and  incapable  of  explana- 
tion upon  any  other  reasonable  hypothesis  than  that  of  his  guilt.*'  ^ 

^'  Circumstantial  evidence  is  to  be  regarded  by  the  jury  in  all  cases.  It 
is  many  times  quite  as  conclusive  in  its  convincing  power  as  direct  and 
positive  evidence  of  eye-witnesses.  When  it  is  strong  and  satisfactory, 
the  jury  should  so  consider  it,  neither  enlarging  nor  belittling  its  force. 
It  should  have  its  just  and  fair  weight  with  the  jury ;  and  if,  when  it  is 
all  taken  as  a  whole,  and  fairly  and  candidly  weighed,  it  convinces  the 
guarded  judgment,  the  jury  should  act  on  such  conviction.  You  are 
not  to  fancy  situations  or  circumstances  which  do  not  appear  in  the 
evidence,  but  you  are  to  make  those  just  and  reasonable  inferences 
from  circumstances  proven  which  the  guarded  judgment  of  a  reason- 
able man  would  ordinarily  make  under  like  circumstances."  ^ 

Article  IV. —  Certain  Other  Presumptions. 

« 

Section 

2524.  As  to  the  Presumption  of  Sanity. 

2525.  How  Juries  Instructed  as  to  the  Quantum  of  Proof  Necessary  to  estab- 

lish this  Defense. 

2526.  Instructions  based  on  the  Conception  that  the  Evidence  must  Satisfy 

the  Jury. 

2527.  A  General  Charge  on  the  Subject  of  Insanity  in  a  Case  of  Murder. 

2528.  As  to  the  Presumption  that  the  Defendant  Intended  the  Natural  and 

Probable  Consequences  of  his  Act. 

2529.  [Continued.]    Rule  under  Texas  Statute. 

2530.  [Continued.]    Bule  under  Texas  Statute  where  the  Injury  is  Caused  by 

Violence. 

2531.  Malice  Implied  from  an  Unjustifiable  Killing  with  a  Deadly  Weapon. 

2532.  Instructions  under  this  Head. 

2533.  Instructions  t^s  to  Implied  Malice  Generally. 

2534.  Presumption  arising  from  Hecent,  Unexplained  Possession  of  Stolen 

Goods. 

1  Approved    in    State   v.    Hill,   65  Hayden,  45  Iowa,  17,  which  does  not 

Mo.  87,  88.    Precedents  of  iustruc-  meet  the  requirements  of  this  prin- 

tions,  approved  on  appeal,  Where  t.ils  ciple. 

idea  was  amplified,  will  be  found  in  «  Approved  in  State  v.  Elshara,  31 

Koemer  v.  State,  98  Jnd.  7,  14,  and  in  N.   W.   Rep.   66,   68;    «.  c.  70  la.  531, 

State  r.  Groning,  33  Kan.  22.    i-ee  also,  534. 
an  instruction   approved  in  State  v. 


1878  CHAROiNG  THE  JDEY.  [2  Thomp.  Tr., 

Section 

2535.  Whether  this  Is  a  Presumption  of  Law  or  of  Fact. 

2536.  View  that  It  is  a  Circomstance  merely  for  the  Consideration  of  the 

Jury. 

2537.  Elements  which  must  Concur  to  Create  this  Presumption. 

25S8.  Tliis  Presumption  partly  Rebutted  by  Evidence  of  Good  Character. 
,     2qd9.  Necessity  of  Instructing  the  Jury  Concerning  Defendant's  Explanation. 

25^0.  Precedents  of  Instructions  under  tlie  Modern  View.  • 
I      2541.  Precedents  of  Instructions  under  the  English  Rule. 

2542.  Instance  of  such  an  Instruction  where  the  Defense  wi^s  ^libi. 

2543.  As  to  the  Presumption  of  Guilt  from  the  Flight  of  the  Accused. 

§  2524.  As  to  the  Presumption  of  Sanity. — In  respect  of 
the  burden  of  proof,  the  defense  of  insanity  possibly  stands  on 
a  different  footing  from  the  defense  of  alibi.  As  every  person 
is  presumed  to  be  sane  until  the  contrary  appear,  the  State,  in 
order  to  establish  the  charge  of  crime  against  an  accused  person, 
is  not  bound  to  prove  that  he  was  sane  at  the  time  when  he  com- 
mitted the  act;  but  the  burden  of  proof  is  upon  him,  if  he  sets 
up  this  defense,  to  establish  it.^  In  respect  of  the  quantum  of 
proof  which  is  necessary  to  establish  this  defense,  the  books  dis- 
close four  ideas:  1.  That  it  must  be  established  beyond  a  reason- 
able doubt.  There  is  so  little  judicial  authority  in  support  of  this 
proposition,  and  so  little  sense  in  it,  that  it  will  be  laid  out  of 
view  without  discussion,  2.  That  it  must  be  established  6y  a 
preponderance  of  evidence.'^  The  meaning  of  this  proposition 
is,  that  the  quantum  of  evidence  to  establish  it  must  be  sufficient 
to  outweigh  the  legal  presumption  of  sanity.  There  is  much 
force  in  this  view,  and  much  judicial  authority  in  support  of  it. 
The  objection  to  it  is,  that  the  phrase  **  preponderance  of  evi- 
dence "  is  a  technical  phrase,  which  is  not  apt  to  convey  an  ex- 
act idea  to  the  minds  of  a  bench  of  jurors.*  3.  That  it  must 
be  established  ^o  the  satisfaction ^  or  to  the  reasonable  satisfaction^ 
of  the  jury.^    This  proposition  conveys  a  more  definite  concep- 

1  Webb  t>.  state,  5  Tex.  App.  696;      671,  678;  Smith  r.  State,  19  Tex,  App. 
Mendiolaw.  State,  18  Tex.  App.  462.         96,   111.     See  also,  Com.  v.  Eddy,  7 

2  Jones  V,  State,  13  Tex.  App.  1.  Gray  (Mass.),  68;];  State  v.  Felter,  82 
8  Aiitej  §  2327.  la.  49;  Ortwein  v.  Com.,  70  Pa.  St.  414; 
*  King  V,  State,  9  Tex.   App.  615,      State  t?.  Bruce,  48  la.  633,  634;  Lynch 

667;  Johnson  v.  State,  10  Tex.  App.      v.    Com.,   77    Pa.    St.    206;    State  r. 
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tion  to  the  minds  of  jurors,  and  if  it  is  sound  as  a  legal  proposi- 
tfon,  it  ought  to  be  given  in  preference  to  the  one  next  preceding. 
4.  But  this  proposition  is  disputed  by  several  modern  courts, 
on  the  cogent  ground  that,  the  defense  of  insanity  being,  if 
established,  a  complete  defense,  it  is  sufficient  if  the  evidence 
adduced  to  establish  it  raises  a  reasonable  doubt  in  the  minds  of 
the  jurors  as  to  whether  or  not  the  accused  wqLS  sane  at  the  time 
when  he  committed  the  act  charged.^  As  the  defense  of  insan- 
ity, from  its  very  nature,  confesses  the  commission  of  the  act, 
but  sets  up,  by  way  of  avoidance,  an  infirmity  of  judgment  or  of 
will,  which  deprived  the  accused,  at  the  time  when  he  committed 
the  act,  of  that  criminal  intent  which  is  a  necessary  ingredient 
of  the  offense,  —  evidence  which  raises  a  reasonable  doubt  in  the 
minds  of  the  jurors  as  to  his  sanity  at  the  time  of  committing 
the  act,  necessarily  raises  a  reasonable  doubt  as  to  his  being 
guilty  of  the  crime,  as  charged  in  the  indictment.  Several 
modern  courts  are  taking  hold  of  this  conception,  and  upholding 
it  by  unanswerable  arguments.^  Either  this  conception  must 
come,  or  the  whole  doctrine  of  reasonable  doubt  must  go. 

§  2525.  How  Juries  Instructed  as  to  the  Quantum  op  Proof 
Necessart  to  Establish  this  Defense. —  One  court  has  held  that  an 
instruction  which  announces  that,  if  the  evidence  shows  that  the  insan- 
ity of  the  defendant  was  probable,  it  will  not  overcome  the  presumption 
of  sanity,  and  that  more  evidence  is  required  to  satisfy  the  minds  of 
the  jury  that  the  defendant  was  insane,   is  improperly  given. ^  .... 


Mewherter,  46  la.  88;  Goodwin  v. 
State,  96  Ind.  550,  562;  State  v.  Mar- 
tin, 8  Crim.  Law  Mag.  44 ;  United  States 
V,  Guiteau,3Crim.  Law  Mag.  347;  «.  c. 
10  Fed.  Rep.  161;  State  r.  McCoy,  34 
Mo.  olil;  State  v.  Klinger^  43  Mo.  127; 
State  V.  Hating,  21  Mo.  464.  For  an 
Instruction  embodying  this  doctrine, 
see  State  v.  Robinson,  20  W.  Va.  727, 
728.  Compare  Boswell's  Case,  20 
Gratt.  (Va.)  860. 

2  Guetig  V.  State,  66  Ind.  94,  106, 
108,  where  an  instruction  embodying 
this  principle  was  held  ''so  clearly 


right  that  we  need  not  discuss  it.'' 
State  v.'Mahn,  25  Kan.  186. 

»  See  Guetig  v.  State,  66  Ind.  105,  for 
an  instruction  drawn  on  this  theory.    * 

>  State  V.  Jones,  64  la.  349,  856. 
Two  of  the  five  j  udges  dissented.  The 
idea  of  tlie  majority  seems  to  have 
been  that,  as  the  presumption  of  san- 
ity counts  for  something,  it  cannot  be 
said  to  bo  overcome  by  a  bare  prepon- 
derance of  ttvidence.  The  majority, 
after  appealing  to  the  lexicographers 
for  definitions  of  the  word  •*  probable," 
and   finding   that    it  is   defined   as, 
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Another  court  has  held  it  proper  to  instruct  the  jury  that,  *'  to  estab- 
lish a  defense  on  the  ground  of  insanity,  it  must  be  clearly  proved  that 
at  the  time  of  committing  the  act,  the  party  accused  was  laboring  under 
such  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing."  ^ The  following  in- 
struction, given  in  a  case  in  Indiana,  was  regarded  on  appeal  as  so 
clearly  rigiit  that  it  was  not  necessary  to   discuss  it:  ^'Thelawpre- 


"  having  more  evidence  than  the  con- 
trary,'* or  **  having  more  evidence  for 
than  against,''  —  proceeded  to  contra- 
dict this  premise  by  saying:  **We 
think  it  was  sufficient  if  the  evidence 
of  insanity  preponderated."  Seevers, 
J.,  in  his  dissenting  opinion,  was 
unable  to  discriminate  between  a  de- 
fense which  is  probable,  and  a  defense 
which  is  made  out  by  a  preponderance 
of  the  evidence.  It  seemed  to  him 
that  the  reasoning  of  the  majority  was 
**  refined,  technical,  and  without  sub- 
staniial  merit.*'  It  seems  to  have 
been  **  refined '*  and  witliout  "sub- 
stantial merit,''  but  it  was  not  "  tech- 
nical." If  it  had  been  technical,  It 
would  have  been  good.  Compare  the 
instructions  in  State  r.  Stlclcley,  41 
Iowa,  232.  And  see  State  v.  Felter,  25 
Iowa,  67. 

*  Clark  V.  State,  8  Tex.  App.  360, 
859;  Smith  v.  State,  19  Tex.  App.  96, 
111.  This  is  in  accordance  with  the 
opinion  of  the  majority  of  the  same 
court  in  Webb  v.  State,  9  Tex.  App. 
490,515,  where  it  was  said:  "In  a 
tgeneral  view  of  the  case,  we  think 
that,  no  matter  upon  whom  the  burden 
rests,  or  how  the  proof  is  adduced, 
the  evidence  of  insanity,  to  warrant 
an  acquittal,  should  be  sufficiently 
clear  to  convince  tlie  minds  and  con- 
sciences of  tlie  jury,  because  tlie  law 
(Tex.  Code  Cr.  Proc  ,  art.  722),  re- 
quires that  *  when  the  defendant  is 
acquitted  upon  tiie  ground  of  insanity 
the   jury  shall  so  state  it  tlieir  ver- 


dict.* In  a  subsequent  case,  the 
majority  of  the  same  court,  reasoning 
in  tiie  same  way,  conclude  that  it  is 
unnecessary  to  determine  whether  the 
defendant  shall  establish  bis  insanity 
beyond  a  reasonable  doubt,  or  by  a 
preponderance  of  testimony;  all  that 
is  required  is,  that  be  shall  establish 
it  to  the  satisfaction  of  the  jury,  who 
are  the  judges  of  the  fact.'*  King  v. 
State,  9  Tex.  App.  515, 657;  re-affirmed 
in  Johnson  v.  State,  10  Tex.  App.  571. 
Hurt,  J.,  dissented  in  both  cases, 
being  of  opinion  that,  when  the  de- 
fendant has  introduced  substantial 
evidence  tending  to  show  that  he  was 
Insane  at  the  time  of  doing  the  act, 
sufficient  to  overcome  the  legal  pre- 
sumption of  sanity,  the  burden  shifts 
upon  the  state  of  proving,  beyond  a 
reasonable  doubt,  that  he  was  sane. 
But  this  idea  involves  a  misconception 
of  the  burden  of  proof,  which  never 
sliif  ts  so  long  as  the  evidence  is  di- 
rected to  a  single  proposition  of 
fact.  Ante,  §  1831.  This  doctrine  is 
held  not  to  impugn  the  rule  declared 
in  Jones  v.  State,  13  Tex.  App.  1, 
which  is  that  such  substantive  de- 
fenses as  insanity  must  be  established 
by  the  defendant  by  a  preponderance 
of  the  evidence,  this  being  no  more 
than  a  declaration  that  a  preponder- 
ance of  the  evidence  may  be  sufficient 
to  satisfy  the  minds  and  consciences  of 
the  jury.  This  doctrine  was  re-affirmed 
in  Smith  v.  State,  19  Tex.  App.  96, 
111. 
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8umes  that  a  man  is  of  sound  mind  until  there  is  some  evidence  to  the 
contrary.  In  prosecutions  for  offenses  against  the  criminal  code,  an 
accused  is  entitled  to  an  acquittal,  if  the  evidence  engenders  a  reason- 
able doubt  as  to  his  mental  capacity  at  the  time  the  alleged  offense  is 
charged  to  have  been  committed.  Evidence  rebutting,  or  tending  to 
rebut,  the  presumption  of  sanity,  need  not,  to  entitle  the  defendant  to 
an  acquittal,  preponderate  in  favor  of  the  accused.  It  will  be  sufficient 
if  it  raise  in  your  minds  a  reasonable  doubt."  ^  -  -  -  -  Upon  the  same 
conceptix)nof  the  quantum  of  proof  necessary  to  sustain  this  defense,  the 
following  instruction  was  approved:  **  The  jury  should  be  satisfied, 
beyond  a  reasonable  doubt,  before  convicting  a  man  of  a  crime,  that  he 
was  of  sound  mind  at  the  time  of  the  commission  of  the  offense.  If 
not  so  satisfied  beyond  a  reasonable  doubt,  he  should  be  acquitted. 
The  jury  are  further  instructed  that  if,  upon  the  whole  evidence,  they 
find  that  the  defendant,  at  the  time  of  committing  the  act,  was  not  of 
sound  mind,  and  was  uncpnscious  that  he  was  committing  a  crime,  they 
should  acquit  him.  The  fact  of  the  soundness  of  mind  at  the^time 
the  act  was  committed,  is  as  much  an  essential  ingredient  of  the 
<;rime  of  murder  as  the  fact  of  killing,  or  of  malice,  or  of  any  other 
iact  or  ingredient  of  murder,  and  should  be  made  out  in  the  same 
^^y^  l>y  the  same  party,  and  by  evidence  of  the  same  kind  and  degree 
and  as  conclusive  in  its  character,  as  is  required  in  making  out  any 
other  fact,  ingredient  or  element  of  murder.  The  jury  are  further 
instructed  that  the  burden  of  proof  in  a  criminal  case  is  always  upon 
the  State,  and  never  shifts  from  the  State  to  the  defendant ;  and  the 
making  out  of  a  prima  facie  case  against  the  defendant  does  nt^t  shift 
the  burden  of  proof  to  the  defendant.  If  &  prima  facie  case  is  made 
out  by  the  State  against  the  defendant,  in  order  to  entitle  the  defend- 
ant to  an  acquittal,  he  is  required  only  by  evidence,  to  establish  a 
reasonable  doubt  of  his  sanity.  If  the  jury  cannot  say,  beyond  a 
reasonable  doubt,  that  the  defendant  was  sane  at  the  time  of  the  com- 
mission of  the  alleged  act,  or  canncrt  say  whether,  at  the  time,  he  was 
sane  or  insane,  they  are  bound  to  acquit  him."  2  .  .  .  .  Indeed,  the 
doctrine  in  Kansas  seems  to  be  that,  where  testimony  is  introduced 
tending  to  show  insanity,  the  burden  is  thereby  cast  upon  the  State  of 
proving  beyond  a  reasonable  doubt,  that  the  defendant  was  sane  at  the 
time  of  the  committing  of  the  act.  This  will  further  appear  from  the 
following  instruction,  which  was  approved  in  that  State:  '^Before  the 

1  Guetig  V.  State,   66  Ind.  94    106,  ^  Appoved    in  State    v.    Mahn,  25 

108.  KaD.  186. 
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jury  could  convict,  they  must  find  that  the  defendant  was,  at  the  time, 
a  person  of  sound  memory  and  discretion.  The  law  presumes  every 
man  to  «be  sane,  and  that  he  is  responsible  for  what  he  does.  If, 
however,  in  any  case,  testimony  be  introduced  tending  to  show  insanity, 
then  the  sanity  of  the  accused  must  be  shown  by  the  State,  as  any  other 
fact  in  the  case,  to  the  satisfaction  of  the  jury.  Each  and  every 
allegation  going  to  make  up  the  offenses  I  have  described  to  you,  must  be 
proved  to  your  satisfaction  beyond  a  reasonable  doubt ;  and  the  bur- 
den of  proof  is  upon  the  State ;  and  if  you  have  a  reasonable  doubt  of 
any  such  material  fact,  in  either  of  the  offenses  named,  you  are  bound 

to  acquit  the  defendant  of  such  offense."  ^ In  another  case  in  the 

same  State,  an  instruction  was  approved  which  expressed  the  same 
view  in  the  following  language:  *' In  a  criminal  action,  where  the 
defense  of  insanity  is  set  up,  it  does  not  devolve  upon  the  defendant  to 
prove  that  he  is  insane  by  a  preponderance  of  the  evidence;  but 
if,  upon  the  whole  of  the  evidence  introduced  on  the  trial,  together 
with^all  the  legal  presumptions  applicable  to  the  case,  under 
the  evidence,  there  should  be  a  reasonable  doubt  as  to  whether  the 
defendant  is  sane  or  insane  he  must  be  acquitted."  2  .  .  .  .  Xhe  same 
conception  of  the  quantum  of  proof  to  establish  this  defense  is  found 
in  the  following  instruction,  likewise  approved  in  a  late  case:  ^'If 
you  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that,  at 
the  time  of  committing  the  alleged  act,  the  defendant  was  able  to 
distinguish  right  from  wrong,  then  you  cannot  acquit  him  on  the  ground 
of  insanity.  If  you  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  committed  the  crime  in  manner  and  form 
as  charged  in  the  indictment,  and,  at  the  time  of  committing  such  act, 
was  able  to  distinguish  right  from  wrong,  you  should  find  him  guilty. 
If,  from  all  the  evidence  in  the  case,  you  believe,  beyond  a  reason- 
able doubt,  that  the  defendant  committed  the  crime  of  which  he  is 
accused,  in  manner  and  form  as  charged  in  the  indictment,  and  that, 
at  the  time  of  the  commission  of  such  crime,  the  defendant  knew  that 
it  was  wrong  to  commit  such  crime,  and  was  mentally  capable  of  choos- 


1  Approved  m  State  r.  Reddick,  7 
Kan.  ]  52. 

*  Approved  m  State  r.  Nixon,  32 
Kan.  213.  This  instruction  is  not  to 
be  commended  as  a  model,  tor  the 
reason  that  it  uses  the  expression, 
"together  with  all  the  legal  presump- 
tions applicable  to    the  case   under 


the  evidence.*'  Unless  the  judge,  in 
other  parts  of  his  charge,  carefully 
explams  to  the  jury  what  these  legal 
presumptions  are,  the  use  of  such  a 
phrase  in  an  instruction  will  be  tant- 
amount to  submitting  to  them  a  ques- 
tion of  law,  and  will  be  erroneous. 
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log  either  to  do  or  not  to  do  the  act  or  acts  constitnting  such  crime, 
and  of  governing  his  conduct  in  accordance  with  such  choice,  then  it  is 
your  duty,  under  the  law,  to  find  him  guilty,  even  though  you  should 
believe  from  the  evidence,  that,  at  the  time  of  the  commission  of  the 
crime,  he  was  not  entirely  and  perfectly  sane,  or  that  he  was  greatly 
excited  or  enraged,  or  under  the  influence  of  intoxicating  liquor."  ^ 

§  2526.  Instructions  Based  on  the  CJoncbption  that  the  Evidence 
MUST  Satisfy  the  Jury.  — Turning  now  to  a  class  of  instructions  which 
are  based  on  the  conception  that  the  quantum  of  evidence,  to  overthrow 
the  presumption  of  sanity,  must  be  such  as  satisfies  the  jury  that  the 
defendant  was  insane  at  the  time  of  doing  the  act,  and  not  such  as 
merely  raises  a  reasonable  doubt  of  his  sanity  at  such  time,  we  find  that 
the  following  has  been  approved :  ''The  plea  of  insanity  is  a  complete 
excuse  for  the  crime  charged,  if  from  all  the  evidence,  you  believe  the 
plea  is  sustained.  The  law  presumes  all  men  sane  until  insanity  is 
established  by  competent  evidence  to  the  satisfaction  of  the  jury.  It 
is  not  necessary,  in  order  to  acquit,  that  the  evidence  on  the  subject  of 
insanity  should  satisfy  you  beyond  all  reasonable  doubt  that  the  de- 
fendant was  insane;  it  is  sufficient  if,  upon  consideration  of  all  the 
evidence,  you  are  reasonably  satisfied  that  he  was  insane.  If  the 
weight  or  preponderance  of  the  testimony  shows  the  insanity  of  the  de- 
fendant, it  raises  a  reasonable  doubt  of  guilt.'*  ^ This  principle 

was  announced  with  still  greater  emphasis  in  the  following  instruction : 
"  The  law  presumes  every  man,  who  has  arrived  at  the  years  of  discre- 
tion, to  be  sane,  capable  of  committing  crime,  until  the  contrary  is 
shown;  so  that  the  State,  after  proving  the  unlawful  act,  need  offer  no 
evidence  whatever  of  the  sanity  of  the  defendant,  but  may  rest  upon 
the  legal  presumption  of  sanity  until  the  defendant  shows  the  contrary. 
This  defense  of  insanity  is  emphatically  one  which  the  defendant  must 
make  out,  and  it  must  be  made  out  to  the  satisfaction  of  your  minds ; 
for  if  the  evidence  merely  shows  a  case  of  doubt,  whether  the  defend- 
ant might  not  be  insane,  this  is  not  sufficient  to  authorize  an  acquittal 
on  that  ground  only.  If  the  evidence  shows  merely  that  the  defend- 
ant might  have  been  insane  at  the  time  of  the  commission  of  the  act,. 
but  does  not  show  satisfactorily  to  your  minds  that  the  defendant  was 

*  Approved  In  Dunn  v.  People,  109  .  *  Approved  in  State  v.  Bmce,  48  la. 

111.   643;  citing  Hopps  v.  People,  81  538,534.    Citing  and  relying  on  State 

111.  885,  and  Chase  v.  People,  40  111.  v,  Felter,  82  la.  49,  and  State   o.  Me- 

858.  wherter,  4G  la.  88. 
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insane  at  the  time,  this  is  not  sufficient  to  warrant  an  acquittal.  The 
jury  are  instructed  that  the  onus  or  burden  of  proof  of  defendant's  in- 
sanity, at  the  immediate. time  of  the  killing,  rests  upon  the  defendant; 
and  if  the  same  be  not  established  to  the  entire  satisfaction  of  the  jury, 

then  they  will  find  her  guilty  of  murder  in  the  first  degree."  ^ 

Whether  an  instruction  which  impresses  this  principle  upon  the 
minds  of  the  jury  with  such  emphasis  would  be  approved  in  the 
same  jurisdiction  at  the  present  time,  is  doubtful ;  but  we  find  that  the 
instruction  given  in  the  next  section,  drawn  by  an  able  and  experienced 
criminal  judge, '^  recently  met  with  the  fullest  approval  of  the  Supreme 
Court  of  that  State. » 


§  2.'i27.  A  General  Charge  on  the  Subject  of  Insanity  in  a  Case 
OF  Murder.  —  ^'In  this  case  insanity  is  interposed  by  defendant's 
counsel  as  an  excuse  for  the  charge  set  forth  in  the  indictment.  This 
defense,  when  established,  is  one  which  the  law  recognizes ;  and  should 
insanity  be  proved  by  the  evidence  in  this  case,  to  the  reasonable  sat- 
isfaction of  the  jury,  it  would  be  the  duty  of  the  jury  in  that  event,  to 
acquit  the  defendant  altogether.  -  -  -  -  Insanity  is  a  physical  disease, 
located  in  the  brain,  which  disease  so  perverts  and  deranges  one  or 
more  of  the  mental  and  moral  faculties  as  to  render  the  person  suffering 
from  this  affliction  incapable  of  distinguishing  right  from  wrong,  in 
reference  to  the  particular  act  charged  against  him,  and  incapable  of 
understanding  that  the  particular  act  in  question  was  a  violation  of  the 

laws  of  God  and  society. Wherefore,  the  court  instructs  the  jury 

that  if  they  believe  and  find  from  the  evidence,  that,  at  the  time  he  did 
the  killing  charged  in  the  indictment,  the  defendant  was  so  perverted 
and  deranged,  in  one  or  more  of  his  mental  and  moral  faculties,  as  to 
be  incapable  of  understanding,  at  the  moment  he  killed  Samuel  Kobn, 
that  such  killing  was  wrong,  and  that  he,  the  defendant,  at  that  time, 
was  incapable  of  understanding  that  this  act  of  killing  was  a  violation 


1  Approved  In  State  r.  McCoy,  34 
Mo,  634,  535,  —  the  court  saying :  "  He 
who  undertakes  to  escape  the  penalty 
of  the  law  by  means  of  the  plea  of 
insanity,  must  rebut  such  presumption 
by  proof  entirely  satisfactory  to  the 
jury." 

*  The  Hon.  J.  C.  Normile,  Judge 
of  the  St.  Louis  Criminal  Court. 

3  Instructions  on  the  subject  of 
insanity,  whicli  do  not,  however,  touch 
the  quantum  of  proof,  may  be  found  In 


the  following  cases :  Leache  v.  State, 
22  Tex.  App.  279;  «.  c.  3  S.  W.  Rep. 
639,  644;  Walker  v.  State,  102  Ind. 
602,  608  (approved,  though  not  well 
drawn);  Burkhard  w.  State,  18  Tex. 
App.  699,  622.  See  also,  Thomas  9. 
State,  40  Tex.  GO;  Webb  r.  State,  5 
Tex.  App.  696;  Williams  v.  State,  7 
Tex.  App.  163;  Clark  v.  State,  8  Tex. 
App.  850;  King  v.  State,  9  Tex.  App. 
515;  Webb  v.  State,  9  Tex.  App.  490. 
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of  the  law8  of  God  and  society  — if  the  jury  find  he  was  so  insane,  they 

should  find  him  not  guilty. Insanity  is  either  partial  or  general. 

General  alienation  always  excuses ;  partial  insanity  does  not  always 
excuse.  One  may  be  partially  insane,  and  yet  be  responsible  for  his 
criminal  acts.  The  law  does  not  excuse  unless  the  derangement  is  so 
great  that  it  actually  renders  the  person  incapable,  at  the  time  of  its 
commission,  of  distinguishing  between  ri^t  and  wrong,  in  respect  to 
the  particular  act  charged  and  proved  against  him. The  law  pre- 
sumes every  person  who  has  reached  the  years  of  discretion  to  be  of 
sound  mind,  and  this  presumption  continues  until  the  contrary  is  shown. 
So  that  when,  as  in  this  case,  insanity  is  pleaded  as  a  defense  to  a  crim- 
inal charge,  the  fact  of  the  existence  of  such  insanity,  at  the  time  of  the 
commission  of  the  act  complained  of,  must,  before  you  can  acquit  on 
that  ground,  be  established  by  the  evidence  to  your  reasonable  satis- 
faction ;  and  the  burden  of  proving  this  fact  rests  with  the  defend- 
ant.  To  establish  the  insanity  of  the  defendant,  positive   and 

direct  proof  of  it  is  not  required.  To  entitle  him  to  an  acquittal  by 
reason  of  his  insanity,  circumstantial  evidence  which  reasonably  satis- 
fies your  minds  of  its  existence,  is  sufiScient. The  law  presumes 

the  defendant  innocent,  and  the  burden  of  proving  him  guilty  rests 
with  the  State ;  and  before  you  should  convict  him,  his  guilt  must  be 
established  beyond  a  reasonable  doubt.  On  the  other  hand,  to  entitle 
the  defendant  to  a  verdict  of  not  guilty  by  reason  of  his  insanity,  the 
law  requires,  him  to  prove  it,  not,  however,  beyond  a  reasonable  doubt, 
but  only  to  your  reasonable  satisfaction.  -  -  -  -  From  all  this  it  follows 
that,  although  you  may  believe  and  find  that  the  defendant  did  the  kill- 
ing alleged,  yet  if  from  the  evidence  you  further  find  that  at  the  time 
he  did  it,  he  was  in  such  an  insane  condition  of  mind  that  he  did  not 
know  he  was  doing  wrong,  and  did  not  comprehend  the  nature  and 
character  of  the  act,  then  such  killing  was  not  in  law  malicious  or  fe- 
lonious, and  you  ought  to  acquit  him  on  the  ground  of  insanity,  and  by 

your  verdict  so  say. Whether  the  hypothetical  case  on  which  the 

opinions  of  the  experts  are  based,  corresponds  to  and  coincides  with  the 
case  of  the  defendant,  the  jury  alone  must  determine  in  the  light  of  the 
testimony  presented  on  this  trial.     And  whenever  it  supposes  facts  not 

given  in  evidence,  it  should  be  disregarded  by  the  jury. The 

court  instructs  you  that,  if  you  find  the  defendant  not  guilty,  on  the 
ground  that  he  was  insane  at  the  time  of  the  commission  of  the  homi- 
cide charged,  you  will  so  state  in  3'our  verdict;  and  you  will  also  state 
whether  defendant  has  entirely  and  permanently  recovered  from  such 
insanity. If ,  on  the  whole  case,  you  entertain  a  reasonable  doubt 
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of  the  gailt  of  the  defendant,  you  should  give  him  the  benefit  of  it  and 
acquit.  But  to  justify  an  acquittal  on  the  ground  of  doubt  alone,  it 
should  be  reasonable  and  substantial,  and  not  a  mere  guess  or  conject- 
ure of  the  possibility  of  innocence."  ^ 

§  2528.  As  to   the   Presnmption   that   the   Defendant  In- 
tended the  Katural  and  Probable  Conseqnences  of  his  Act.  — 

"A  person  must  be  presumed,"  said  Chief  Justice  Shaw,  '*to 
intend  to  do  that  which  he  voluntarily  and  willfully  does  in  fact 
do,  and  he  must  intend  all  the  natural,  probable  and  usual  con- 
sequences of  his  own  acts."  *  There  are  two  views  concerning 
the  nature  and  strength  of  this  presumption.  One  ascribes  to  it 
the  force  of  a  presumption  of  law,  and  even  authorizes  the  judge 
to  describe  it  as  such  in  instructing  the  jury.*  Where  this  view 
obtains,  instructions  are  upheld  which  state  the  principle  to  the 
jury  in  language  as  imperative  as  that  employed  by  Chief  Justice 
Shaw  in  the  above  quotation,  — thus:  **  If  the  jury  believe  from 
the  evidence  that  the  defendant  willfully,  that  is,  intentionally, 
used  upon  said  William  Judy,  at  some  vital  part,  a  deadly 
weapon,  as  a  loaded  revolver  or  pistol,  in  the  absence  of  qualify- 
ing facts,  defendant  must  be  presumed  to  know  that  the  effect  is 
likely  to  be  deadly,  and  knowing  this,  must  be  presumed  to 
intend  death,  which  is  the  probable  and  ordinary  consequence  of 
such  an  act."  ^    In  like  manner,  an  instruction  has  been  approved 


1  Approved  in  State  v.  Pagels,  92 
Mo.  800;  8,  c.  10  West  Rep.  288. 
In  giving  the  opinion  of  the  review- 
ing court,  Sherwood,  J.,  said:  "Of 
the  Instructions  given  the  jury,  it 
Is  unnecessary  to  say  more  than  that 
they  express,  in  an  exceedingly  apt  and 
lucid  manner,  the  well-established  law 
of  this  court  as  shown  by  the  in- 
stances from  our  own  reports  cited 
by  counsel  for  the  State."  As  is  well 
known,  there  is  a  variety  of  opinion 
as  to  what  constitutes  such  insanity 
as  will  afford  a  defense  to  a  charge  of 
crime.  No  attempt  has  been  made  to 
<x>llect  a  full  series  of  instructions  on 


the  subject.  The  reader  is  referred  to 
State  V,  Stickley,  41  Iowa,  232,  and 
Guetig  V.  State,  66  Ind.  105,  for  useful 
instructions  on  the  subject.  See  Law- 
eon  on  Insanity  as  a  Defense  to  Crime. 

*  Com.  V.  Webster,  5  Cush.(Mass.) 
805. 

3  People  V.  Langton,  67  Cal.  427. 

^  Approved  in  Stale  v.  Wisdom,  84 
Mo.  177,  187.  An  instruction  in  sub- 
stantially the  same  language  was  ap- 
proved in  State  v.  Dickson,  78  Mo. 
438.  See  also  State  v.  Thomas,  78  Mo. 
33G;  State  v.  Alexander,  66  Mo.  148; 
State  V.  Wingo,  66  Mo.  181 ;  State  v. 
Curtis,  70  Mo.  594. 
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in  Iowa,  which  informed  the  jury  that  "  every  man  is  presumed 
to  intend  the  necessary  consequences  of  his  own  acts,  and  that  it 
is  a  maxim  of  the  law  that  a  presumption  shall  stand  until  the 
contrary  is  proved."  ^     The  other  and  better  view  is  that  such  an 
inference  is  one  which  t,he  jury  may  or  may  not  draw,  as  the  re- 
sult of  their  reasoning  upon  the  facts  of  the  particular  case ;  and 
accordingly,  that  it  is  error  to  giVe  them  an  imperative  instruc- 
tion  upon   the  subject.     Such   an  inference,  as   Dr.  Wharton 
justly  says,  **  is  not  one  of  law,  but  of  probable  reasoning,  as  to 
which  the  court  may  lay  down  logical  tests  for  the  guidance  of 
the  jury,  but  can  impose  no  positive  binding  rule."  ^     **The 
hiw,"    said  Landon,  J.,  speaking  of  this   subject,  **  compels 
nothing.     It  only  advises  the  jury  to  reason  with  respect  to  such 
acts,  in  t^at  natural  manner  which  human  experience  assures  us 
leads  to  correct  conclusions ;  but  it  does  not  compel  the  accept- 
ance of  the  conclusion,  unless  the  mind  is  convinced."  ^     It  has 
accordingly  been  held  proper,  in  a  capital  case,  to  give  the  jury 
the  following  instruction :   •*  If  you  find,  as  matter  of  fact,  that 
ihe  instrument  of  the  nature  of  this  in  question,  was  used  by  the 
prisoner  upon  the  head  of  the  deceased,  and  blow  after  blow  was 
struck  by  him  upon  the  head  of  the  deceased,  so  that  the  skull 
was  substantially  crushed  in  from  the  use  of  that  kind  of  instru- 
ment, under  those  circumstances  and  at  that  time,  —  the  law  will 
permit  you  to  draw,  as  an  inference,  the  fact  that  the  man  in- 
tended the  natural  and  probable  result  of  his  act."  *     The  fol- 
lowing instruction  on  this  subject,  which,  it  will  be  observed, 
states  the  presumption  as  one  of  law  which  changes  the  burden 
of  proof,  barely  passed  muster  in  the  Supreme  Court  of  Cali- 
fornia:   "Every   person   is  presumed  to  intend  what  his  acts 
indicate  his  intention  to  have  been ;  and  if  the  defendant  fired  a 
loaded  pistol  at  the  deceased  and  killed  him,  the  law  presumes 
that  the  defendant  intended  to  kill  the  deceased;  and  unless  the 
<lef  endant  can  show  that  his  intention  was  other  than  his  act  indi- 

1  state  V.  SheUedy,  8  la.  485,  490.  500,  506.    See  also  Stover  v.  People, 

»  Whart.  Crim.   Ev.   (8th  ed.),  §§  66  N.  Y.  315. 
758,  761.  *  People  v.  Willett,  ^pra. 

»  People©.  WlUett,86Hun  (N.  Y.), 
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cated,  the  law  will  not  hold  him  guiltless."  The  court  were  at 
first  struck  with  the  view  that  the  last  clause,  '*  unless  the  defend- 
ant can  show  that  his  intention  was  other  than  his  acts  indi- 
cated, the  law  will  not  hold  him  guiltless,'* — was  erroneous; 
but  they  finally  concluded  that  it  would  be  a  strained  interpreta- 
tion of  the  lanjjuafje  of  the  instruction  to  hold  that  the  court 
intended  the  jury  to  understand  that  the  evidence  must  come 
from  the  defendant,  and  that  they  could  not  consider  the  whole 
evidence  in  the  case  as  showing  circumstances  of  mitigation,  or 
facts  tending  to  reduce  the  degree  of  the  crime,  or  even  to  justify 
the  same.^  In  another  jurisdiction  the  following  has  been  ap- 
proved:  '*  The  law  presumes  that  every  sane  person  contem- 
plates the  natural  and  ordinary  consequences  of  his  own  voluntary 
acts,  until  the  contrary  appears;  and  when  one  man  is  found  to 
have  killed  another  by  acts,  the  natural  and  ordinary  conse- 
quences of  which  would  be  death,  if  the  facts  and  circum- 
stances of  the  homicide  do  not  of  themselves,  or  the  evidence 
otherwise,  show  that  it  was  not  done  purposely,  or  create  a  rea- 
sonable doubt  thereof,  it  is  to  be  presumed  that  the  death  of  the 
deceased  was  designed  by  the  slayer."  * 

§  2529.  [Continued.]  Rulb  under  Texas  Statute.  — It  is  provided 
by  statute  in  Texas  that  ^*  the  intention  to  commit  an  offense  is  presumed 
whenever  the  means  used  is  such  as  would  ordinarily  result  in  the  commis- 
sion of  the  forbidden  act. "  *  The  insertion  of  such  a  section  in  a  code  of 
laws  is  perhaps  a  good  illustration  of  the  folly  of  attempting  to  codify 
those  inferences  of  fact  which  juries  are  empowered  to  draw,  and 
which  they  may  refuse  to  draw,  from  other  facts.  It  has  been  held  im- 
proper, in  a  number  of  instances,  to  instruct  the  jury  in  the  language 


1  People  V,  Langton,  C7  Cal.  428. 

*  Approved  In  State  v.  Achey,  64 
Ind.  50.  Other  instructions  stating  or 
applying  this  principle  wiU  be  found 
In  Cotton  V,  State,  32  Tex.  C26;  State 
V.  Shelledy,  8  Iowa,  485;  Jackson  v. 
People,  18  111.  270.  The  presumption 
of  malice  from  the  use  of  a  deadly 
weapon  {infra,  §  2531),  is  merely  a 
branch  of  this  presumption,  and  in 


some  instructions  it  is  so  stated.  It 
is  scarcely  necessary  to  add  that  it  Is 
a  misapplication  of  this  principle,  and 
prejudicial  error,  to  instruct  the  jury 
in  a  capital  case,  that  the  accused  was 
aware  of  all  the  possible  consequences 
of  his  act.  People  o.  Munn,  G5  Cal. 
211. 

^  Tex.  Penal  Code,  art.  50. 
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of  this  statute;  the  court  reasoning  that  the  presumption  of  inno- 
cence is  stronger  than  the  presumption  of  guilt  arising  merely 
from  the  means  used  to  accomplish  the  supposed  guilty  purpose, 
and  that  the  burden  rests  upon  the  State,  in  a  criminal  trial,  to 
overcome  the  presumption  of  innocence,  and  to  establish  the  guilt 
of  the  accused,  by  legal  evidence,  beyond  a  reasonable  doubt.  ^  Accord- 
ingly, it  was  held  that  an  instruction  in  a  case  of  burglary,  which, 
after  laying  down  an  hypothesis  of  fact,  proceeded  to  state  that,  *'  the 
law  presumes,  in  the  absence  of  evidence  to  explain  the  taking,  that  the 
entry  was  made  with  intent  to  steal  such  property,  although  defendant 
at  the  time  of  such  entry,  may  not  have  known  that  such  property  was 
in  such  house,"  — was  erroneous,  for  the  reason  that  intent  in  criminal 
cases  is  a  question  of  fact,  the  existence  of  which  is  not  to  be  presumed 
by  law,  but  is  -to  be  inferred  from  other  facts  in  evidence.'  So,  in  a 
trial  for  murder,  the  following  instruction,  given  after  the  judge  had 
defined  the  offense  of  murder  and  the  distinction  between  murder  in  the 
first  degree  and  murder  in  the  second  degree,  was  held  erroneous: 
^*  The  intention  to  commit  an  offense  is  presumed,  whenever  the  means 
used  is  such  as  would  necessarily  result  in  the  commission  of  the  for- 
bidden act ;  and  on  the  tiial  of  any  criminal  action,  when  the  facts  have 
been  proved  which  constitute  the  offense,  it  then  devolves  upon  the  ac- 
cused to  establish  the  facts  or  circumstances  upon  which  he  relies  to 
justify  or  excuse  the  prohibited  actor  omission."  The  court  reasoned 
that,  while  it  was  almost  in  the  exact  language  of  the  statute,^  yet,  for 
reasons  above  stated,  the  instruction  was  erroneous,  as  being  a  charge 
upon  the  facts  of  the  particular  case.^ 

§  2530.  [Continued.]  Rulb  under  Texas  Statute  where  the 
Injury  is  Caused  by  Violence. —  The  Penal  Code  of  Texas  contains  the 
following  provision :  "  When  an  injury  is  caused  by  violence  to  the  per- 
son, the  intent  to  injure  is  presumed,  and  it  rests  with  the  person  inflict- 
ing the  injury  to  show  the  accident  or  innocent  intention.  The  injury 
intended  may  be  either  bodily  pain,  constraint,  a  sense  of  shame,  or 
other  disagreeable  emotion  of  the  mind.*' ^    In  criminal  prosecutions 


^  Black  V.  State,  18  Tex.  App.  124,      411;  Lumbkin  v.  State,  12  Tex.  App. 


129;  Jones  v.  Siate,  13  Tex.  App.  1 
Thomas  v.  State,  14  Tex.  App.  200 
Brinkoeter  v.  State,  14  Tex.  App.  67 
Lucra  v.  State,  12  Tex.  App.  257 
McCandless   v,    State^  21  Tex.  App 


841. 


119 


<  Blackv.  State,18Tex.App.l24,129. 
3  Tex.  Penal  Code,  arts.  60,  61. 

<  Luera  v.  St^ite,  12  Tex.  App.  257. 
*  Tex.  Penal  C^ode,  art.  485. 
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for  assault  with  intent  to  commit  rape,  it  has  been  held  error  to  give  an 
instruction  drawn  in  the  language  of  the  above  statute ;  chiefly  for  the 
reason  that  such  an  instruction  shifts  the  burden  of  proof  from  the 
State  to  the  defendant,  upon  an  issue  the  aflfirmative  of  which  the 
State  is  bound  to  prove  beyond  a  reasonable  doubt. ^ 

§  2531.  Malice  Implied  from  an  Unjustifiable  Killing  with 
a  Deadly  Weapon.  —  Where  it  is  shown  that  a  homicide  was 
committed  with  a  deadly  weapon,  and  no  circumstances  of  miti- 
gation, justification  or  excuse  appear,  the  law  implies  malice.^ 
The  malice  thus  implied  is  that  malice  aforethought  which  is 
necessary  to  sustain  an  indictment  for  murder.^ 

§  2532.  Instructions  under  this  Hea.d.  —  "In  case  of  homicide, 
the  law  presumes  malice  from  use  of  a  deadly  weapon,  and  casts 
on  the  defendant  the  onus  of  repelling  the  presumption,  unless  the  evi- 
dence which  proves  the  killing  shows  also  that  it  was  perpetrated  with- 
out malice ;  and  whenever  malice  is  shown,  and  is  unrebutted  by  the 
circumstances  of  the  killing,  or  by  other  facts  in  evidence,  there  can 
be  no  conviction  for  any  less  degree  of  homicide  than  murder."  *  -  -  -  - 
"If  a  deadly  weapon  :s  used,  the  law  Infers  an  intent  to  kill,  or  to  do 
grievous  bodily  harm ;  and  if  the  circumstances  do  not  show  excuse, 
justification,  or  immediate  provocation,  the  presumption  of  malice  is 
conclusively  drawn;  and  a  deadly  weapon  is  not  one  from  which  a 
blow  could  ordinarily  produce  death,  but  one  from  which,  as  it  was 
used  in  the  particular  case,  death  would  probably  result.  "  ^  "  Malice 
aforethought  may  be  implied  from  the  kind  of  weapon  used,  and  the 


1  Thomas  t?.  State,  16  Tex.  App, 
535;  Burney  «.  State,  21  Tex.  App.  672. 

«  Sweeney  v.  State,  85  Ark.  686; 
Murphy  r.  People,  87  111.447;  State 
V.  Brown,  12  Minn.  638;  Clarke  v. 
State,  85  Ga.  75;  State  «.  McDon- 
nell, 32  Vt.  491 ;  Hague  r.  State,  34 
Miss.  616;  State  «.  Glllick,  7  Iowa, 
287;  State  v.  Knight,  43  Me.  11;  State 
V.  Johnson,  8  Jones  L.  (N.  C.)  260; 
Pennsylvania  ».  McFall,  Add.  (Pa.) 
255.  This  is  declared  by  statute  in 
Arkansas.  Gantt  Dig.  Ark.,  §  1252; 
Sylvester  r.  State,  71  Ala.  18,  26. 


»  State  r.  Zeibart,  40  la.  173;  1 
Whart.  Cr.  L.,  §  944;  Com.  v.  Drew.* 
4  Mass.  396;  State  r.  Merrill,  2  Dcv. 
L.  (N.  C.)  269;  Beaucharap  r.  State,  6 
Blackf.  (Ind.)299;  Kilpatrick  r.  State, 
13  Pa.  St.  198;  State  v.  Decklotts,  ID 
la.  449;  Bivens  v.  State,  11  Ark.  455; 
1  Grcenl.  on  Ev.,  §  14;  State  tJ.  Gillick, 
7  la.  287. 

*  Approved  in  Jenkins  v.  State,  82 
Ala.  25,  27;  «.  c.  2  South.  Rep.  150. 

^  Ibid. 
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manner  and  circumstances  attending  its  use,  as  the  place  where  the 
wound  was  inflicted,  the  strength  or  severity  of  the  blow  given,  and,  if 
the  weapon  used  was  one  which,  taking  into  consideration  the  place 
where  the  blow  was  struck  and  its  evident  force,  would  produce  a  wound 
which  would  be  likely  to  result  in  death,  the  blow  would  imply  malice 
aforethought,  and  if  death  resulted,  it  would  be  murder.^ 

§  2533.  Instructions  as  to  Implied  Malice  Generally.  —  "  If  you 
find  that  the  injury,  if  any,  was  inflicted  by^  the  defendant  willfully  and 
wantonly,  and  without  any  reasonable  excuse  being  shown  therefor, 
then  the  law  will  imply  malice  towards  the  owner."  2  .  .  .  .  ««  xhe  law 
itself  implies  or  presumes  malice  from  the  commission  of  any  unlawful 
or  cruel  act,  however  suddenly  done.  Hence,  when  a  homicide  is  com- 
mitted without  an3^or  without  considerable  provocation,  the  law  implies 
or  infers  malice.  In  like  manner,  if  a  homicide  be  committed  under 
the  immediate  influence  of  sudden  anger,  rage,  resentment,  terror  or 
excitement,  rendering  the  mind  incapable  of  cool  reflection,  the  law 
will  imply  malice,  in  the  absence  of  any  adequate  cause  to  reduce  the 
offense  to  manslaughter,  as  hereinafter  explained.  Generally  speak- 
ing, if  the  killing  of  a  person  grow  out- of  a  state  of  sudden  mental  agi- 
tation, produced  by  whatever  cause,  or  is  the  sudden,  rash  condition 
of  a  mind  incapable,  from  anj  cause,  of  deliberation  or  reflection,  mal- 
ice will  be  presumed  or  implied.  So,  also,  when  a  human  being  is  killed, 
and  no  circumstances  are  in  proof  to  justify  or  extenuate,  such  killing, 
the  law  from  such  killing  alone  will  imply  or  infer  malice."  ^ 

§  2534.  Presnmption  Arising  from  the  Recent,  Unexplained 
Possession  of  Stolen  Goods.  —  It  is  often  said  in  books  of  ttie 


'  Approved  In  State  r.  Zeibart,  40 
Iowa,  173  Other  instructions  con- 
Teying  to  the  jury  the  same  principle, 
will  be  found  in  State  v,  Talbott,  73 
Mo.  361 ;  in  State  v,  Cain,  20  W.  Va. 
710  (citing  Hlirs  Case,  2  Gratt.  (Va.) 
594).  See  also  State  v.  Holme,  54  Mo. 
153;  State  «.  Hays,  23  Mo.  287;  State 
V.  Hollenscheit,  61  Mo.  302;  State  v. 
Starr,  88  Mo.  270;  State  v.  Foster,  61 
Mo.  649;  State  v.  Underwood,  57  Mo. 
40;  State  v.  Lane,  64  Mo.  320. 

2  Approved  in  State  v.  Williamson, 
«8   Iowa,    352     (citing    Iowa    Code, 


sec.  8977);    State  v.  Harris,  11  Iowa, 
414. 

^  The  whole  change  in  this  case 
was  highly  commended  by  the  appel- 
late court.  Kemp  v.  State,  13  Tex. 
App.  562.  The  next  paragraph  of  the 
instruction  applies  in  a  lucid  manner 
the  foregoing  principle  to  the  facts  of 
the  particular  case.  Other  instruc- 
tions on  the  subject  of  implied  malice, 
will  be  found  in  State  v.  Shelledy,  8 
Iowa,  483,  405;  Cotton  r.  State,  83 
Tex.  636;  Williams  v.  State,  6  Neb. 
335;  State  v,  Jones,  78  Mo.  280. 
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law,  that  the  recent,  unexplained  possession  of  stolen  goods 
creates  a  presumption  that  the  possessor  is  guilty  of  the  theft.* 
The  nature  of  this  presumption  is  thus  stated  by  Greenleaf : 
**  Possession  of  the  fruits  of  crime,  recently  after  its  commission^ 
is  prima  facie  evidence  of  guilty  possession ;  and  if  unexplained, 
either  by  direct  evidence  or  by  the  attending  circumstances,  or 
by  the  character  and  habits  of  life  of  the  possessor,  or  otherwise, 
it  is  taken  as  conclusive."  ^  This  statement  has  been  quoted  aa 
the  correct  expression  of  the  law  in  many  cases." 

§  2535 .  Whether  this  is  a  Presumption  of  Liaw  or  of  Fact. — 

The  English  books  ascribe  to  this  presumption  the  character  of  a 
presumption  of  law,  and  many  American  decisions^  take  the  same 
view;  which  means  that,  if  it  is  not  rebutted  by  direct  evidence, 
or  by  circumstances,  it  becomes  conclusive  against  the  prisoner, 
and  that  the  court  should  so  charge  the  jury.  A  more  recent  and 
better  view  ascribes  to  it  the  character  of  a  presumption  of  fact, 
which  means  that  it  is  a  presumption  which  the  jury  are  at  liberty 
to  draw  or  not,  as  they  shall  see  fit,  and  which  hence  does  not 
necessarily  become  conclusive  when  not  rebutted.*  The  writer 
will  not  attempt  to  collect  the  judicial  decisions  in  support  of  these 
opposing  views.  The  rule  seems  to  have  had  its  origin  in  the 
days  of  special  verdicts.  When,  in  such  a  case,  the  jury  would 
find  that  the  larceny  was  committed  on  a  given  date ;  that,  there- 


1  2  East  p.  C.  666 ;  Roscoe  Cr.  Ev. 
18.  For  the  varying  terms  in  which  this 
presumption  is  stated,  see  Belote  v* 
State,  36  Miss.  97;  linger  r.  State,  42 
Miss.  642;  Smith,  v.  People,  103  III. 
82;  Knickerbocker  v.  People,  43  N.  Y. 
177;  State  t?.  Robbins,  66  Mo.  443; 
State  9.  Bruin,  34  Mo.  637. 

2  1  Greenl.  Ev.,  §  34. 

*  See,  lor  instance.  State  v,  Rob- 
bins,  Gj  Mo.  443. 

^  State  i\  Kelly,  73  Mo.  608 ;  revers- 
ing 8.  c  9  Mo.  App.  512.  In  this  case, 
the  three  judges  of  the  intermediate 
appellate  court  were  unanimous  in  fa- 


vor of  the  modem  rule,  and  two  of  the 
five  judges  of  the  Supreme  Court  dis- 
sented; so  that  upon  this  question 
three  appellate  judges  succeeded  in 
reversing  five.  Other  cases  upholding 
the  English  rule  are.  State  v.  Robbms, 
66  Mo.  443;  State  v.  Butterfield,  75 
Mo.  297,  805;  State  p.  Crank,  75  Mo. 
406.  See  Bumll  Circ.  Ev.  446;  Best 
on  Ev.,  §  211;  Kelly  p.  Jackson,  6  Pet. 
(U.  S.)  622;  United  SUates  v.  Wig- 
gins,  14  Pet.  (U.  S.)  334;  Com.  v.  Mc- 
Gorty,  114  Mass.  299. 

^  Lehman  V.  State,  18  Tex.  App.  174. 
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after,  on  a  given  date,  the  defendant  was  found  in  possession  of 
the  stolen  goods;  and  that,  being  so  apprehended  in  the  posses- 
sion of  them,  he  made  no  explanation  of  his  possession,  —  the 
court  had  nothing  to  do  but  to  apply  the  law  to  the  facts ;  and  in 
ascertaining  what  the  law  was  which  should  be  applied  to  the 
facts  thus  found,  the  judges  formulated  the  above  rule.  Another 
view  of  the  origin  of  the  rule  was  thus  stated  in  a  case  in  New 
Hampshire :  *  *  When  judges  [in  England] ,  following  the  common 
practice  of  giving  juries  their  opinions  on  the  facts  and  the  weight 
of  evidence,  had  charged  juries  year  after  year,  for  a  great  length 
of  time,  that  possession  of  stolen  property  was  presumptive  evi- 
dence of  guilt,  or  raised  a  presumption  of  guilt,  this  form  of  ju- 
dicial instruction  finally  came  to  be  considered  as  the  law  of  the 
land.  Whether  it  was  a  matter  of  fact  or  a  matter  of  law,  was 
practically  immaterial.  •  •  •  The  uniform  practice  of  the 
judge  giving  the  jury  his  opinion  on  any  matter  of  fact  on  which 
he  saw  fit  to  aid  them  in  any  way,  was  unquestioned."  ^  **  Here," 
said  Lewis,  P.  J.,  **  we  find,  doubtless,  the  origin  of  a  formula 
altogether  appropriate  in  the  English  practice,  but  totally  at  vari- 
ance with  our  system,  which  so  carefully  guards  the  sovereignty 
of  the  jury  over  the  domain  of  fact."  ^ 

§  2536.  View  that  it  is  a  Circamstance  merely,  for  the 
Consideration  of  the  Jury.  —  This  rule,  it  is  perceived,  is  a 
branch  of  the  law  of  circumstantial  evidence;  and  the  value  of  a 
rule  which  ascribes  to  a  particular  circumstance  the  character  of 
conclusive  evidence  of  guilt,  unless  rebutted  or  explained,  may 


1  State  V.  Hodge,  60  N.  H.  610,  620. 

»  State  V.  Kelley,  9  Mo.  App.  612, 
516.  **  We  are  constantly  moving," 
said  Mr.  Justice  Doe,  **  against  a  great 
current  of  authority,  towards  a  trial 
by  jury  in  wlilch  the  jury  shall  be  the 
judges  of  the  fact  as  fully  and  com- 
pletely as  the  court  are  judges  of  the 
law.  The  decision  m  State  v,  Bartlett, 
43  N.  II.  221,  struck  out  of  our  booivs 
a  vast  number  of  ancient  and  modern 
Authorities^  and  submitted  to  the  jury, 


as  a  question  of  fact,  a  subject  which 
had  long  been  studied  as  a  question  of 
law.  If,  by  virtue  of  tliat  precedent, 
the  law  should  be  still  more  simplified, 
and  sound  constitutional  principle  still 
further  advanced,  the  prof  ession  would 
be  relTeved  and  justice  promoted." 
State  V.  Hodge,  60  N.  II.  610,  62G. 
Where  the  possession  is  not  exclusive^ 
the  question  whether  it  establishes 
guilt  is  a  question  for  the  jury.  Peo- 
ple V.  McCallam,  103  N.  Y.  687,  696« 
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well  be  questioned  under  a  system  of  trial  wUich  commits  to 
the  jury  in  every  criminal  case  the  conclusive  power  of  judging 
of  the  existence  of  the  criminal  intent.     The  sounder  view  is, 
that  it  is  better  that  twelve  men,  sitting  in  the  jury  box,  should 
apply  their  collective  experience  in  the  affairs  of  every-day  life 
to  such  a  circumstance,  in  view  of  its  surroundings,  as  shown  by 
the   evidence,  and  say  whether  a  conclusion  of  guilt  is  to  be 
drawn  from  it  or  not.     If  this  view  is  correct,  it  must  follow 
that  a  peremptory  instruction,  laying  down  the  rule  in  the  lan- 
guage in  which  it  is  formulated  in  the  books,  must  have  the  ef- 
fect of  depriving  them  of  that  independent   judgment  of  the 
facts,  which  the  law,  under  our  modern  system  of  trial  by  jury, 
intends  to  give  them.     The  sound  view  is  that,  whether  the  re- 
cent, unexplained  possession  of  stolen  goods  is  conclusive  evidence 
that  the  possessor  committed  the  larceny,  is  a  question  of  fact 
exclusively  for  the  jury;  that  such  recent,  unexplained  posses- 
sion does  not  create  a  conclusive  presumption  of  law,  which,  in 
the  absence  of  countervailing  or  explanatory  evidence  given  at 
the  trial,  the  jury  are  bound  to  follow  and  apply,  but  that  it  is 
an  evidentiary  circumstance  merely,  which,  like  other  eviden- 
tiary circumstances,  is  to  be  weighed  in  the  scales  of  their  judg- 
ment, and  to  receive  such  value  as  they  may  think  proper  to  give 
it.     The  modern  and  correct  view  is  accordingly  this;   "  The  re- 
cent, actual,  unexplained  possession  of  stolen  goods  is  a  fact 
from  which  the  jury  may  infer  the  complicity  of  the  defendant 
in  the  larceny.     Whether  it  is  sufficient  evidence  of  guilt  is  a 
question  for  their  determination.     There  may  be  cases  in  which 
it  would  stand  alone,  unconnected  with  any  other  criminating 
fact,  and   from  it  the  jury  would  not  probably   infer    guilt. 
Whether  the  inference  is  just  and  reasonable  —  whether  the  fact 
satisfies  the  minds  of  the  jury  as  reasonable  men,  beyond  all  rea- 
sonable doubt,  of  the  guilt  of  the  accused  — the  court  cannot  de- 
termine." 1 

§  2537.  Elements  which  must  Concur  to  Create  this  Pre- 
sumption.—  The  rule  has  been  formulated  thus:   "  If  a  party 

i  Underwood  v.  State,  72  Ala.  220, 222;  Lehman  v.  State,  18  Tex.  App.  174, 178. 
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in  whose  exclusive  possession  goods  recently  stolen  are  found, 
fails  reasonably  to  account  for  his  possession,  when  called  upon 
to  explain,  or  when  the  facts  are  such  as  to  require  an  explana- 
tion from  him,  the  presumption  of  guilt  arising  from  recent  loss 
and  possession,  will  warrant  a  conviction,  without  the  necessity 
of  further  proof."  ^  All  decisions,  it  is  assumed,  unite  in  for- 
mulating this  proposition  of  law,  because  it  ascribes  nothing 
more  to  the  fact  than  the  character  of  an  evidentiarf/  circum-- 
stance^  of  such  strength  that,  if  the  jury  choose  to  regard  it  as 
a  sufficient  foundation  for  a  conviction,  the  court  would  not  inter- 
fere and  set  the  conviction  aside.  This,  it  is  perceived,  is  a  very 
different  thing,  from  a  statement  of  the  rule  which  concludes  that 
the  presumption  becomes  conclusive,  unless  rebutted.  If  it  be- 
comes conclusive,  then  the  jury  are  bound,  as  a  matter  of  law, 
to  follow  and  apply  it.  In  order  to  support  this  presumption, 
three  things  must  concur:  1.  The  possession  must  be  personal 
and  exclusive,^  2.  The  possession  must  be  r^cew^^  3.  The  pos- 
session must  be  unexplained.^ 

§  2538.  This  Presumption  partly  Rebutted  by  Evidence  of 
€k>od  Character.  — In  some  jurisdictions  it  is  held  that  this  pre- 
sumption is  not  necessarily  conclusive  where  there  is  evidence  of 
good  character,  and  that  an  instruction  which  does  not  call  the  at- 
tention of  the  jury  to  the  evidence  of  good  character,  in  stating  to 
them  the  effect  of  the  presumption,  is  too  narrow,  and  will 
afford  ground  for  reversing  a  conviction.*  According  to  the 
cases  just  cited,  evidence  of  good  character  has  a  very  important 
bearing  in  rebutting  the  presumption. 


1  Lehman  «.  State,  18  Tex.  App.  174, 
177. 

«  Bnrrni  Circ.  Ev.  460;  People  v. 
Hurley,  GO  Cal.  74. 

>  Gablich  v.  People,  40  Mich.  292; 
Whart  Crim.  Ev.,  §§  759,  760.  No 
length  of  time  can  be  designated, 
within  which  this  presumption  will 
arise  as  a  conclusion  of  law.  Engle- 
man  v.  State,  2  Ind.  92,  96. 


*  Thomas  v.  State,  43  Tex.  668 
McNair  v.  State,  14  Tex.  App.  83 
Schindlerr.  State,  15  Tex.  App.  894 
York  V.  State,  17  Tex.  App.  441. 

'  State  V.  Crank,  75  Mo.  406;  State 
V,  Kennedy,  88  Mo.  341  (affirming 
«.  c.  16  Mo.  App.  287) ;  State  v.  Kelley, 
57  la.  646;  State  v.  Sidney,  74  Mo.  390; 
State  V.  Bruin,  34  Mo.  537. 
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§  2539,  Necessity  of  Instracting  the  Jury  Conceminsr  the 
Defendant's  Explanation.  —  It  is  ruled  in  Texas,  that  the  state- ' 
ment  made  by  the  defendant,  when  stolen  property  is  first  found 
in  his  possession,  explanatory  of  his  possession  of  it,  if  reason- 
able, probable,  and  consistent  with  innocence,  casts  the  burden 
upon  the  State  of  showing  that  such  explanation  was  false. ^  The 
rule  has  been  thus  formulated:  '*Any  explanation  which  the 
party,  in  whose  possession  the  property  is  found,  may  give,  as 
to  the  nature  and  extent  of  his  possession,  and  how  he  came  by 
it,  is  admissible  in  evidence,  either  for  or  against  him.  And  if 
the  explanation,  when  testified  to  before  the  jury,  seems  to  them 
to  be  reasonable,  and  is  not  shown  to  be  false,  the  presumption 
against  the  accused,  from  his  possession,  is  rebutted,  and  the 
jury  is  not  justified  in  convicting  without  further  evidence  against 
hini."  ^  Moreover,  it  is  a  rule  in  Texas  that,  in  prosecutions  for 
larceny,  denominated  **  theft"  in  the  statute,  where  the  State 
relies  solely  upon  such  a  circumstance  as  aground  of  conviction, 
the  court  is  bound  to  state  this  rule  of  law  in  charging  the  jury, 
whether  requested  to  do  so  or  not.* 

§  2540.  Precedents  of  Instructions  under  the  Modern  View.  — 
The  following  may  be  regarded  as  a  good  model  of  an  instruction  under 
this  head,  since  it  was  held  error  to  refuse  it:  '*  If  you  find  from  the 
evidence  that  the  defendant  took  the  animal  mentioned  in  the  indict- 
ment, and  if  you  further  find  that,  the  first  time  the  defendant's  right  to 
the  animal  was  called  in  question,  he  gave  an  explanation  of  such  pos- 
session, and  that  such  explanation  was  reasonable,  then  you  are  in- 
structed that  it  devolves  upon  the  State  to  prove  such  explanation  false, 


1  Garcia  v.  State,  26  Tex.  209; 
Qalloway  v.  State,  41  Tex.  289;  McCoy 
V.  State,  44  Tex.  616;  Jobnsou  o.  State, 
12  Tex.  App.  886;  Sitterlee  v.  State,  18 
Tex.  App.  687;  Ross  v.  State,  16  Tex. 
App.  654;  Perry  t7.  State,  41  Tex.  483; 
Miller  v.  State,  18  Tex.  App.  34,  88. 

«  Perry  v.  State,  41  Tex.  483,  486; 
Hannah  v.  State,  1  Tex.  App.  679. 
See  also,  on  the  general  doctrine, 
Thompson  t.  State,  43  Tex.  268 ;  Reg. 


«.  Exall,  4  Fost.  &  F.  922;  Reg.  v. 
Crowhurst,  1  Carr.  &  K.  370;  State  o. 
Williams,  2  Jones  L.  (N.  C.)  194;  Sar- 
torious  V.  State,  24  Miss.  602;  Graves 
V.  State,  12  Wis.  691 ;  Hall  v.  State,  8 
Ind.  439;  People  r.  Kelley,  28  Cal.  423; 
Knickerbocker  v.  People,  43  N.  Y.  177. 
3  Miller  v.  State,  18  Tex.  App.  34, 
33 ;  Sullivan  v.  State,  18  Tex.  App.  623; 
Schultz  t7.  State,  20  Tex.  App.  308; 
Windham  v.  State,  19  Tex.  App.  413. 
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and  a  failure  to  do  80  will  entitle  the  defendant  to  an  acquittal."  ^  -  -  -  - 
•«^The  court  instructs  the  jury  that  they  are  not  bound  to  believe  all 
the  statements  made  by  the  defendant  in  explanation  of  his  possession 
of  recently  stolen  property,  if  you  find  be  was  in  possession  of  property 
which  had  been  recently  stolen ;  but  you  are  to  weigh  the  evidence  of 
the  defendant  as  you  weigh  all  other  evidence  in  the  case,  and  give 
credit  only  to  such  evidence  as  commends  itself  to  your  judg- 
ment." 2  -  -  -  -  "  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant was  iu  possession  of  the  orders  of  the  Townly*s  or  any  part  of 
them,  as  charged  in  the  indictment,  within  a  period  of  four  or  five 

w 

months  after  the  time  they  are  alleged  to  have  been  stolen,  and  that 
they  were  stolen  on  or  about  the  time  alleged,  and  the  defendant  has 
failed  to  show  how  he  came  by  them,  behaving  it  in  his  power  to  explain 
his  possession  if  it  was  an  honest  one,  such  possession  is  a  circumstance 
from  which  the  jury  are  authorized  to  raise  a  presumption,  in  connection 
with  other  circumstances  in  the  case,  to  weigh  against  the  defendant."  ^ 

§  2541.  Precedents  of  Instructions  under  the  English  Rule.  — 
Under  the  English  rule,  which  ascribes  to  such  a  circumstance  the 
effect  of  a  conclusive  presumption  of  guilt  unless  rebutted,  the  follow- 
ing instruction  has,  after  much  consideration,  been  approved :  ^'  Where 
property  has  been  stolen,  and  recently  thereafter  the  same  property,  or 
any  part  thereof,  is  found  in  the  possession  of  another,  such  person  is 
presumed  to  be  the  thief,  and  if  he  fails  to  account  for  his  possession  of 
«uch  property,  in  a  manner  consistent  with  bis  innocence,  this  pre- 
sumption becomes  conclusive  against  him."  ^  -  -  -  -  In  another  case  in 
the  same  State,  an  instruction  was  approved  which  simply  told  the  jury 
that  '^  the  recent  possession  of  stolen  property,  unless  satisfactorily  ex- 
'  plained,  is  prima  facie  evidence  of  guilt."  ^  In  like  manner,  the  follow- 
ing instruction  was  approved  in  Iowa:  ^*  It  is  a  rule  of  law  that,  when 
property  has  been  recently  stolen  and  is  shortly  thereafter  found  in  the 


1  Windham  v.  State,  19  Tex.  App. 
413,422. 

*  Approved  in  State  v.  Oroning,  88 
Kan.  21. 

>  Approved  In  Engleman  v.  State, 
2  Ind.  92,  96;  and  again  In  Hall  v. 
State,  8  Ind.  439,  442.  In  the  last  case, 
it  was  ruled  that  an  instruction  ouglit 
not  to  be  80  framed  as  to  aclvise  tlie 
jury  that  they  should  draw  tlie  pre- 


sumption from  the  circumstance  of  re- 
cent unexplained  possession. 

«  State  V.  Kelly,  73  Mo.  608;  re- 
versing a,  C.9  Mo.  App.  512;  overrul- 
ing State  V.  Sidney,  10  Mo.  App.  579. 
For  another  instruction  of  a  similar 
character,  where  the  presumption  was 
called  a  *^  presumption  of  law,"  see 
State  r.  Hill,  G5  Mo.  85. 

^  State  0.  Butterfield,  75  Mo.  801. 
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exclusive  possession  of  a  party,  such  fact  is  prima  facie  evidence  of  the 
guilt  of  such  party  so  found  in  possession,  of  the  felonious  taking  of 
said  property,  unless  to  the  jury  such  possession  is  satisfactorily  ex- 
plained. If,  therefore,  you  find  from  the  evidence,"  etc.,  the  court 
proceeding  to  apply  to  the  facts  in  evidence  the  principle  thus  an* 
nounced.i  In  discussing  this  instruction,  the  court  say:  "The  law- 
holds  that  the  presumption  in  question,  unless  overcome,  will  authorize  a 
conviction.  It  is  a  presumption  recognized  by  the  law,  and  may, 
therefore,  be  termed  a  presumption  of  law.  The  term  presumption  of 
fact  implies  that,  from  certain  facts,  the  law  will  raise  a  presumption. 
Either  of  these  terms,  presumption  of  law  or  presumption  of  fact,  may 
be  used  to  express  the  same  thought,  for  they  are  identical  in  mean- 
ing." 2  The  following  instruction,  approved  in  Kansas,  would  prob- 
ably be  held  proper  even  under  the  modem  rule,  since  it  allows  the 
jury  to  infer  guilt  from  the  circumstance  or  not ;  but  it  would  be  more 
in  conformity  with  the  modern  rule,  if  it  distinctly  admonished  them 
that  they  were  not  bound  to  draw  such  an  inference,  but  that  the  cir- 
cumstance was  merely  evidence  for  t^eir  consideration,  from  which  they 
might  come  to  such  conclusion,  or  not,  as  they  should  see  fit:  "The 
possession  of  property,  proven  to  have  been  recently  stolen,  is  evidence 
from  which  the  jury  may  infer  that  the  person.in  whose  possession  such 
property  is  found  is  guilty  of  the  theft,  provided  that  such  possession 
is  not  explained ;  and  so,  when  a  certain  amount  of  property  is  proven 
to  have  been  stolen  at  the  same  time,  and  soon  thereafter  a  portion  of 
such  stolen  property  is  found  in  possession  of  the  defendant,  such  pos- 
session, if  unexplained,  is  evidence  from  which  the  juiy  may  infer  that 
the  defendant  is  guilty  of  the  larceny  of  the  entire  amount  of  the  prop- 
erty then  proven  to  have  been  stolen."  * 

§  2542.    Instance  of  such   an  Instruction  where  the  Defense 
WAS  AN  Alibi.  — The  following,  from  a  recent  case  in  Nebraska,  seems 


1  State  V.  Kelley,  67  la.  645. 

«  Ibid.  646.  The  court  cite  State  v. 
Richart,  57  la.  245;  State  v,  Hessians, 
50  la.  135;  State  v,  Taylor,  25  la.  273, 
275. 

3  Approved  In  State  v.  Henry,  24 
Kan.  460.  For  instances  of  instruc- 
tions which  have  been  disapproved, 
see  Payne  r.  State,  21  Tex.  App.  184; 
Gonzales  v.  State,   18  Tex.  App.  449 


(where  the  instruction  seems  to  have 
been  a  perfectly  good  one,  even  under 
the  Texas  rule).  For  instructions 
applying  this  rule  to  the  recent,  unex- 
plained possession  of  goods  which 
have  been  burglariously  stolen,  see 
State  V,  Tilton,  63  la.  118;  State  v. 
Rivers,  68  la.  616;  with  which  com- 
pare State  V.  Shaffer,  59  la.  290;  State 
V.  Golden,  49  la.  49. 
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to  be  a  good  model  of  an  instroction  conforming  to  the  modern  rule 
aboye  stated:  ^^It  is  a  rule  of  evidence  in  trials  for  the  larceny  of 
goods,  that  the  finding  of  the  stolen  goods  in  the  exclusive  possession 
of  the  accused,  very  recently  after  the  larceny  was  committed,  is  pre* 
samptive  evidence  that  he  stole  them ;  and  in  this  case,  if  the  goods 
mentioned  in  the  indictment  were  stolen,  and,  shortly  after  the  larceny, 
they,  or  a  portion  of  them,  were  found  in  the'  exclusive  possession  of 
the  accused,  the  presumption  arising  from  such  possession  is  that  the 
defendant  stole  them.  But  the  defendant  having  introduced  evidence 
to  show  that  he,  at  the  time  of  the  larceny  was  at  another  place,  and 
could  not  have  perpetrated  the  crime,  the  burden  still  rests  upon  the 
prosecution  to  prove  that  the  defendant  did  commit  said  larceny  and  is 
guilty,  beyond  a  reasonable  doubt."  ^ 

§  2543.  As  to  the  Presumption  of  Guilt  from  tlie  Flight  of 
the  Accused.  —  It  is  often  inaccurately  said  that  the  flight  of 
the  accused  creates  a  presumption  of  his  guilt,  and  this  pre- 
sumption is  sometimes  inadvertently  dealt  with  as  though  it  were 
a  presumption  of  law.  But  it  belongs  to  that  class  of  presump- 
tions which  are  generally  classified  as  presumptions  of  fact.  If  it 
were  a  presumption  of  law,  the  jury  would  be  bound  to  draw  it  in 
every  case  of  flight,  and  the  court  might  so  instruct  them ;  where- 
as, it  is  merely  a  circumstance  tending  to  increase  the  probability 
of  the  defendant  being  the  guilty  person,  which,  on  sound  prin- 
ciple, is  to  be  weighed  by  the  jury  like  any  other  evidentiary 
ciroumstance.  In  cases  where  the  evidence  renders  it  proper, 
the  judge  is  at  liberty  to  give  the  jury  advice  touching  the  nature 
of  this  presumption.  The  following,  approved  in  a  recent  case, 
will,  with  some  corrections  of  phraseology,  be  a  good  model: 
**  The  flight  of  a  person  immediately  after  the  commission  of  a 
crime,  or  after  a  crime  is  committed  with  which  he  is  charged,  is 
a  circumstance  in  establishing  his  guilt,  not  sufficient  of  itself  to 
establish  his  guilt,  but  a  circumstance  which  the  jury  may  con- 
sider in  determining  the  probabilities  for  or  against  him,  — the 
probability  of  his  guilt  or  innocence.  The  weight  t/O  which  that 
circumstance  is  entitled  is  a  matter  for  the  jury  to  determine,  in 
connection  with  all  the  facts  called  out  in  the  case."  ^    The  fol- 

1  McLain  r.  State,  18  Neb.  154,  158.  *  People  t?.  Forsythe,  66  Cal.  102, 
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lowing,  from  another  recent  case,  is  more  concise  and  perhaps 
better:  ''Evidence  has  been  introduced  as  to  an  attempted  es- 
cape from  jail,  by  the  defendant,  while  in  the  custody  of  the 
sheriff  of  this  county  on  this  charge.  If  you  find  from  the 
evidence  that  defendant  did  thus  attempt  to  escape  from  custody, 
this  is  a  circumstance  to  be  considered  by  you  in  connection  with 
-all  the  other  evidence,  to  aid  you  in  determining  the  question  of 
his  guilt  or  innocence."  ^  Often  in  Missouri,  where  the  English 
idea  concerning  presumptions  in  criminal  cases  generally  pre- 
vails, the  following  form  of  instruction  upon  this  subject  is 
used,  —  ending,  it  is  perceived,  in  submitting  the  fact  as  a  cir- 
cumstance to  the  consideration  of  the  jury :  **  The  court  instructs 
the  jury  that  flight  raises  the  presumption  of  guilt,  and  if  you 
believe  from  the  evidence  that  the  defendant,  after  having  shot 
and  killed  Minnick,  as  charged  in  the  indictment,  fled  the  country 
and  tried  to  avoid  arrest  and  trial,  you  may  take  that  fact  into 
consideration  in  determining  his  guilt  or  innocence."  ^ 

1  Approved  in  Anderson  v.  State,     647.    A  slmUar  Instmctlon  was  given 
104  Ind.  467,  472.  in  State  v.  Brooks,  92  Mo.  542,  556, 

>  Approved  in  State  v.  Gee,  85  Mo.     and  tlie  prisoner  was  hanged. 
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CHAPTER    LXX. 
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2649.  Separation  of  the  Jury,  when  Ground  for  New  Trial  and  when  not. 

2550.  Separation  before  being  Sworn  and  Charged. 

2551.  Separation  after  the  Jury  have  Retired  to  Consider  of  their  Verdict. 

2552.  Returning  Sealed  Verdicts  and  then  Separating. 
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Section 
2665.  View  that  the  Rale  does  not  Extend  to  Castomary  Hospitality  and 
Civility. 

2566.  Use  of  Intoxicating  Liqnors  by  Jurors. 

2567.  Doctrine  Restated  and  Correct  Rule  Suggested. 

2568.  Receiving  Gratuities :  Fees  of  a  Juror  who  is  also  a  Witness. 
2669.  Bailiff  Administeriog  Medicine  and  Calling  in  Physician. 

§  2548.  Custody  of  the  Jary  Pending:  the  Trial.  —  If  the 

trial  last  more  than  a  day  it  is  usual  in  civil  cases/  in  cases  of 
misdemeanor,'  and  in  some  jurisdictions  in  cases  of  non-capital 
felony  even,*  for  the  court  to  permit  the  jury  to  separate  for 
needed  rest  and  refreshment,  and  even  to  retire  to  their  homes 
over  night,  after  admonishing  them  to  hold  no  communication 
with  any  one  touching  the  case  on  trial ;  *  and  this  the  court  has 
power  to  do  in  the  exercise  of  a  sound  discretion.^  Although 
some  States  have  extended  this  rule  to  cases  of  felony,*  even 


1  StanceU  v.  Kenan,  88  Ga.  56; 
Downer  v.  Baxter,  80  Vt.  467,  474; 
Brandin  v.  Grannis,  1  Conn.  402,  note; 
Wilson  V.  Abrahams,  1  HIU  (N.  Y.), 
207. 

8  Rex  ».  Woolf ,  1  Chit.  R.  401 ; 
Goode  V.  State,  2  Tex.  App.  520;  Can- 
non 0.  State,  3  Tex.  32 ;  Rex  v.  Kinnear, 
2  Bam.  &  Aid.  462;  Bebee  v.  People,  5 
Hill  (N.  Y.),  82. 

'  Evans  v.  State,  7  Ind.  271;  Caw  v. 
People,  8  Neb.  857,  871;  State  v. 
Hornsby,  8  Bob.  (La.)  554 ;  State  v. 
Desmond,  5  La.  Ann.  899;  State  v, 
Frank,  28  La.  Ann.  218;  State  v, 
Evans,  21  La.  Ann.  321. 

<  The  record  need  not  show  that  the 
judge  so  admonished  tliem,  but  it  will 
l>e  presumed  that  he  did  his  duty. 
Evans  v.  State,  7  Ind.  271 ;  Caw  v.  Peo- 
ple, 3  Neb.  357.  But  the  contrary  has 
been  held,  even  in  civil  cases,  where 
the  trial  was  before  justices  of  the 
peace.  Van  Dorcn  v.  Walker,  2  Ciiiues 
(N.  Y.),  373;  Beekman  v.  Wrisiht,  11 
Johns.  (N.  Y.)  442.    It  has  been  held 


In  Illinois  (McKlnney  v.  People,  7  111. 
540,  653),  in  Virginia  (Bennett  v.  Com., 
8  Leigh  (Va.),  746, 751),  and  denied  in 
Indiana  (Jones  v.  State,  2  Blackf. 
(Ind.)  476,  479),  that  the  record  need 
not  disclose  the  fact  that  the  jury  were 
kept  together,  or  even  that  they  were 
placed  in  charge  of  a  sworn  officer. 
But  see  Anderson  v»  State,  28  Ind.  22, 
25.  And  compare  Dias  v.  State,  7 
Blackf.  (Ind.)  20.  Where  the  jury  do 
not  retire,  it  is  not  necessary  that  the 
record  should  show  that  an  officer  was 
sworn  to  attend  them.  Fink  v.  Hall,  8 
Johns.  (N.  Y.)  437;  Hatch  r,  Mann,  9 
Wend.  (N.  Y.)  202;  Meyer  v,  Foster, 
16  Wis.  294.  Taking  the  jury  to  the 
country  for  recreation,  when  no  ground 
of  new  trial:  State  v.  Perry,  Busbee 
(N.  C),  330. 

'  Cases  supra. 

•  Berry  v.  State,  10  Ga.  611;  Mc- 
Creary  v.  Com.,  29  Pa.  St.  823,  827; 
State  0.  Williamson,  42  Conn.  261; 
State  V.  Gillick,  10  Iowa,  98.  Compare 
State  V,  Wart,  51  Iowa,  587. 
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•where  the  punishment  was  death,^  yet  the  better  opinion, 
fianctioned  by  the  prevailing  practice,  is  that,  upon  such  trials, 
the  jury  must,  during  the  recesses  of  the  court,  be  kept  to- 
gether in  charge  of  a  disinterested^  officer,^  who  is  generally 


^  State  v»  Anderson,  2  Bailey 
(S.  C.)i  565;  Bllansky  v.  State,  3  Minn 
427;  State  v.  Babcock,  1  Conn.  401; 
People  V,  Montgomery,  13  Abb.  Pr. 
(n.  8.)  208;  Sargent  v.  State,  11  Ohio, 
472;  Davis  v.  State,  16  Ohio,  72,  83; 
State  V.  Dougherty,  1  West.  L.  J.  271 ; 
State  V.  Wallahan,  Tappan  (Oh.)*  52; 
State  V.  Engles,  13  Ohio,  490;  Parker 
V.  State,  18  Oh.  St.  88;  Cantwell  v. 
State,  18  Oh.  St.  477;  Thomp.  &  M. 
Jnr.,  §  818,  sub-sec.  8.  For  the 
rule  in  Texas,  see  Thomp.  &  M. 
Jur.,  §  818,  sub-sec.  9;  Tex.  Code 
Grim.  Proc.  1879,  art.  687;  Goode 
«.  State,  2  Tex.  App.  520;  Wake- 
field o.  State,  41  Tex.  556;  Nelson 
17.  State,  32  Tex.  71;  Jenkins  v. 
State,  41  Tex.  128;  Brown  v.  State,  38 
Tex.  482;  Early  v.  State,  1  Tex.  App. 
248,  273;  Warren  v.  State,  9  Tex.  App. 
619,  631;  Soria  v.  State,  2  Tex.  App. 
297;  Cox«.  State,  7  Tex.  App.  1;  Mar- 
nochv.  State,  7  Tex.  App.  269,  272; 
GUleland  v.  State,  44  Tex.  856;  Davis 
t?.  State,  3  Tex.  App.  91, 101  (modifying 
Jones  V.  State,  13  Tex.  168,  which  was 
based  upon  Hines  v.  State,  8  Humph. 
(Tenn.)  597;.  The  rule  in  New  York 
49eems  to  be  unsettled.  See  Thomp. 
&M.  Jur.,  §  318,  sub-sec.  7;  Stephens 
V,  People,  19  N.  Y.  649  (affirming  ».  c. 
4  Park.  Cr.  (N.  Y.)  396,  496;  People 
t;.  Douglass,  4  Cow.  (N.  Y.)  26;  People 
t;.  Ransom,  7  Wend.  (N.  Y.)  423; 
Eastwood  V.  People,  8  Park.  Cr.  (N. 
Y.)  25;  New  York  Code  of  Crim. 
Proc.  1881,  §  414.  In  Wisconsin,  it  is 
settled  that  convictions  in  capital  cases 
<Minnot  be  sustained,  where  the  jury 
lias  been  permitted  to  separate  during 


the  trial,  <'  unless  it  appears  that  the 
separation  of  the  jurors  was  not  fol- 
lowed by  improper  conduct  on  theii 
part,  nor  by  any  circumstances  calcu- 
lated to  exert  an  improper  influence  on 
the  verdict."  State  v.  Dolling,  37 
Wis.  896;  Rowan  v.  State,  30  Wis. 
129;  Keenan  v.  State,  8  Wis.  132. 
Compare  Crockett  v»  State,  62  Wis. 
211;  ».  c.  12  Cent.  L.  J.  479.  For  the 
rule  in  Missouri,  see  Thomp.  &  M. 
Jur.,  §318,  sub-sec.  6;  State  v.  Bell, 
70  Mo.  633;  State  v.  Brannon,  45  Mo. 
329;  States.  Harlow, 21  Mo. 446;  State 
V,  Igo,  21  Mo.  459;  State  v.  Barton,  19 
Mo.  227;  State  v.  Mix,  15  Mo.  153; 
Whitney  r.  State,  8  Mo.  165;  1  Rev. 
Stat.  Mo.  1879,  §  1966.  As  to  the  rule 
in  Illinois,  see  Thomp.  &  M.  Jur., 
§  318,  sub-sec.  2;  Russell  v.  People,  44 
111.  508;  Jumpertz  v.  People,  21  111. 
411;  McKinney  v.  People,  7  111.540, 
653;  Adams  v.  People,  47  111.  881; 
Reins  v.  People,  30  111.  256;  Pate  o. 
People,  8  111.  644.  Compare  State  o. 
M'Elmurray,  3  Strobh.  L.  (S.C.)  38; 
State  V.  Parrant,  16  Minn.  178,  181; 
State  ».  Wart,  61  la.  587. 

*  An  officer  who  has  a  suit  pending, 
at  the  same  term  of  court  should  not 
be  selected.  State  v.  Judge,  11  La. 
Ann.  79;  Harbour  v.  Scott,  12 La.  Ann. 
152. 

^  Usually  the  sheriff  or  his  deputy, 
though  the  court  may  select  and  swear 
a  constable  for  that  purpose  in  a  civil 
proceeding  before  a  justice  of  the 
peace  (Smith  ».  Williamson,  11  N.  J, 
L.  3 13) ,  or  may  appoint  a  special  officer 
where  the  sheriff  is  interested  and 
there  is  no  coroner  (Harbour  v.  Scott, 
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sworn,^  in  conformity  with  the  formula  prescribed  by  LordKenyon 
in  an  old  case,^  "  well  and  truly  to  keep  the  jury,  and  neither  to 
speak  to  them  himself,  nor  to  suffer  any  other  person  to  speak  to 
them ,  touching  any  matter  relating  to  this  trial. ' '  ^  The  importance 


12  La.  Ann.  152),  and  the  appointment 
of  a  minor  would  not  be  ground  for  a 
new  trial,  but  he  would  be  an  officer 
de  facto.  McCann  r.  Teople,  88  111. 
103.  And  it  has  been  held  no  ground 
for  a  new  trial,  that  the  judge  himself 
assumed  the  personal  custody  of  a 
juror,  who  had  separated  from  his 
fellows  for  a  short  time  during  a  re- 
cess of  the' court.  Phillips  r.  Com.,  19 
Gratt.  (Va.)  485,  535  (citing  Barrett 
«.  State,  1  Wis.  176). 

1  It  is  error,  in  cases  of  felony,  to 
permit  them  to  retire  in  charge  of  an 
unsworn  officer.  But  in  Tennessee, 
where  the  jury  retired  unaccompanied 
by  an  officer,  it  was  held  not  to  be  suf- 
ficient ground  for  a  new  trial.  Jar- 
naginv.  State,  10  Yerg.  (Tenn.)  629; 
Gibbons  V.  People,  23  111.  518;  Mcln- 
tyre  v.  People,  38  111.  614;  Lewis  v. 
People,  44  111.  452;  McCann  r.  State, 
9  Smed.  &  M.  (Miss.)  465;  Hare  v. 
State,  4  How.  (Miss.)  187;  Jones  v. 
State,  2  Blackf .  (Ind.)  475,  478;  Com. 
V.  Shields,  2  Bush  (Ky.),  81;  Brucker 
v.. State,  16  Wis.  333.  See  1  Chit.  Cr. 
L.  628.  The  rule  was  applied  in  a 
civU  case  in  Staley  v,  Barhite,  2 
Caines  (N.  Y.),221.  It  was  held  in 
Texas  in  1878  that,  although  the  party 
who  had  charge  of  the  jury  during  a 
capital  trial  was  neither  a  sworn  offi- 
cer of  the  county  nor  specially  sworn 
for  the  occasion,  but  was  related  to 
the  person  for  whose  murder  the  ac- 
cused was  on  trial,  there  was  no 
ground  for  a  new  trial,  no  prejudice 
appearing.  Baker  v.  State,  4  Tex.  App. 
223;  citing  Slaughter  v.  State,  24  Tex. 
410.  The  sheriff,  being  once  sworn  in 
the  particular  case,  need  not  be  again 


sworn  for  every  adjournment  or  re- 
cess of  the  court.  Com.  v.  Shields,  2 
Bush  (Ky.),  81.  Nor  is  it  indispens- 
ably necessary  that  a  sworn  officer  of 
the  law,  as  a  sheriff  (Bennett  r.  Com., 
8  Leigh  (Va.),  745),  or  a  constable 
(Davis  V,  State,  15  Ohio,  72, 83) ,  should 
be  specially  sworn.  Unless  it  affirm- 
atively appear  that  the  jury  left  the 
court  room  to  consult  upon  their  ver- 
dict, it  will  be  no  ground  of  error  that 
it  docs  not  appear  that  an  officer  was 
sworn  to  attend  them.    Fink  v.  Hall, 

8  Johns.  (N.  Y.)  437;  Hatch  v.  Mann, 

9  Wend.  (N.  Y.)  262;  Meyer  v.  Foster, 
16  Wis.  294.    Compare  Smith  v.  State, 

63  Ga.  169.  One  view  is  that  the 
record  must  affirmatively  show,  in  a 
capital  case,  that  the  jury  were  sworn 
according  to  law,  and  that  when  the 
record  undertakes  to  recite  the  oath 
and  recites  a  different  oath  from  that 
prescribed  by  the  statute,  a  new  trial 
will  be  granted.  Spain  «.  State,  64 
Tenn.  (8  Baxt.)  514;  ante,  §  108. 
It  is  sufficient  that  the  officer  is  sworn 
to  take  charge  of  the  jury  and  return 
them  from  time  to  time  under  the 
orders  of  the  court,  during  the  con- 
tinuance of  the  trial.  It  is  not  neces- 
sary that  the  record  should  show  that 
the  same  officer  was  sworn  anew  every 
time  the  jury  retired,  provided  it  show 
that,  whenever  they  retired,  they  did 
so  under  the  charge,  ''  of  their  said 
sworn    officer."     Johnson  v.  State, 

64  Tenn.  (8  Baxt.)  450. 

«  Rex  V,  Stone,  6  T.  R.  527. 

'  This  is  the  formula  prescribed 
by  stiitute  in  Missouri.  1  Rev.  Stat. 
Mo.  1S79,  §  1910.  See  further  as  to 
the  form  of  the  oath,  Thomp.  &  M. 
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of  this  rule  in  cases  of  felony,  is  seen  in  the  fact  that  a  discharge 
and  consequent  dispersion  of  the  jury  without  imperious  neces- 
sity operates  as  an  acquittal  and  prevents  another  trial  before 
another  jury,^  unless  done  without  the  authority  of  the  court ;2 
while,  as  hereafter  seen,  their  separation  without  oeing  dis- 
charged from  the  case,  even  with  the  consent  of  the  defendant,^ 
unless  in  charge  of  an  officer  to  prevent  communications  with 
them,  may  be  ground  of  new  trial ,^  except  in  civil  cases.*  And 
where  they  are  permitted  to  separate  pending  the  trial,  it  is  usual 
to  admonish  them  to  hold  communication  with  no  one  touching 
the  case,  and  in  some  jurisdictions  this  is  enjoined  by  statute;  ^ 


Jur.,  §  326;  1  Bish.  Or.  Proc,  §  991; 
Gude's  Crown  Prac.  684 ;  1  Chit.  Cr. 
L.  632;  Starr  &  Curtls's  Bey.  Stat, 
ni.  1887,  §  496. 

*  Com.  V.  Cook,  6  Serg.  &  R.  (Pa.) 
677;  McCorkle  v.  State,  14  Ind.  40. 
Compare  Hardy's  Case  (1794),  24  How. 
St.  Tr.  414. 

2  WilUaras  v.  State,  46  Ala.  57; 
Wyatt  V,  State,  1  Blackf .  (Ind.)  257. 
Compare  People  t?.  Reagle,  60  Barb. 
(N.  Y.)  627,  644;  State  v.  Carrigues, 
1  Hayw.  (N.  C.)  241;  Kinloch's  Case, 
Foster,  16;  Cora.  v.  Cook,  6  Serg.  & 
B.  (Pa.)  577. 

»  Brown  r.  State,  38  Tex.  482 ;  Porter 
w.  State,  1  Tex.  App.  894.  So,  of  his 
failure  to  object.  State  v.  Parrant,  16 
Minn.  178, 181.  In  some  States  the  rale 
is  relaxed,  either  by  statute  or  judicial 
decision,  even  in  cases  of  felonies,  so 
that  the  prisoner's  consent  to  the 
separation  is  a  waiver  of  the  irregu- 
larity. Evans  v.  State,  7  Ind.  271; 
McCorkle  r.  State,  14  Ind.  41,  per  Per- 
kins, J. ;  State  v.  Mix,  15  Mo.  153, 157; 
Quinn  r.  State,  14  Ind.  589;  Anderson 
V,  State,  28  lud.  22,  25.  Compare  Peo- 
ple V,  Kelly,  46  Cal.  367.  In  others,  it 
has  been  held  cured  by  the  fact  that  the 
prisoner  requested  the  indulgence  (Bc- 
bee  V,  People,  5  Hill  (N.  Y.)  ,32) ,  or  ten- 


dered his  consent  without  solicitation. 
Stephens  t?.  People,  19  N.  Y.  649,  663. 
In  Texas,  under  a  statute  (Pasch.  Dig., 
art.  3070;  Tex.  Code  Cr.  Proc.  1879, 
§  687),  the  prisoner  himself  may  con- 
sent to  the  separation,  but  his  counsel 
cannot.  Brown  v.  State,  38  Tex.  482. 
In  Illinois,  it  has  been  held  that  the 
prisoner's  consent  may  be  presumed. 
Pate  V,  People,  8  111.  644.  In  Georgia, 
where  a  separation  of  the  jury  is 
known  to  the  defendant  in  a  criminal 
trial,  but  he  does  not  bring  the  fact  to 
the  attention  of  the  trial  court  until 
after  verdict,  it  is  no  ground  for  a  new 
trial.    Carter  v.  State,  66  Ga.  463. 

^  Rex  V.  Kinnear,  2  Bam.  &  Aid. 
462,  464:;  Hardy's  Case,  24  How.  St. 
Tr.  414,  418;  Wiley  v.  State,  1  Swan 
(Tenn.),  256;  Wesley  v.  State,  11 
Humph.  (Tenn.)  602;  Peiflferr.  Com., 
16  Pa.  St.  468;  State  r.  Populus,  12 
La.  Ann.  7ia;  People  v,  Shafer,  1  Utah 
Ter.  260;  Berry «?.  State,  10  Ga.  611, 
624;  State  v.  Homsby,  82  La.  Ann. 
1268  (capital  cases). 

^  Biggins  V.  Brown,  12  Ga.  272; 
Adkiusw.  Williams,  23  Ga.  222;  Stix 
r.  Pump,  37  Ga.  332;  Mcintosh  t?. 
Smith,  2  La.  Ann.  756. 

<  1  Rev.  Stat.  Ohio  1880,  §  6193. 
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though  it  is  not  necessary  to  repeat  this  admonition  at  each  sub- 
sequent separation.^ 

§  2549.  Separation  of  the  Jury,  when  Ground  for  New 
Trial  and  when  Not.  —  From  the  foregoing,  it  follows  that  the 
mere  fact  of  the  separation  of  the  jury  pending  a  civil  trial,^  or 
the  trial  of  a  misdemeanor,^  in  some  jurisdictions  without  refer- 
ence to  the  nature  of  the  case,*  especially  where  the  separation 
consists  of  the  temporary  absence  of  a  single  juror,*  unless  there 


1  Stewart  v.  Randolph,  2  Cin.  Sup. 
182. 

'  Smith  V.  Thompson,  1  Cow.  (N. 
T.)  221;  Brandin  v.  Grannis,  1  Conn. 
402,  note;  Downer  v,  Baxter,  80  Vt. 
467;  Evans  V.  Foss,  49 N.  H.  490;  An- 
thonys. Smith,  4  Bosw.  (N.  Y.)  603; 
Polaski  V.  Ward,  2  Rich.  L.  (S.  C.) 
119;  Morrow  V.  Comrs.,  21  Kan.  484, 
51G;  Eich  u.  Taylor,  20  Minn.  378; 
Wright  V.  Burchfleld,  3  Ohio,  64; 
Armleder  v,  Lieberman,  33  Ohio  St. 
77;  Carter  v.  Plate  Glass  Co.,  85  Ind. 
180,  189.  That  objection  to  a  separa- 
tion of  the  jurors  cannot  be  taken  by 
a  motion  in  arrest  of  judgmentt  see 
Franklin  v.  State,  29  Ala.  14. 

3  Rex  V,  Klnnear,  2  Bam.  &  Aid. 
462. 

^  Rex  V.  Klnnear,  2  Bam.  &  Aid. 
462;  Rex  v.  Woolf,  1  Chit.  Rep.  401; 
Raglandw.  WlUs,  6  Leigh  (Va.),  1; 
Burns  v,  Paine,  8  Tex.  169 ;  Brandin  v, 
Grannis,  1  Conn.  402;  State  v.  O'Brien, 
7  R.  I.  331;  Berry  v.  State,  10  Ga.  611, 
.624;  Nelson  v.  State,  32  Tex.  71 ;  State 
V.  Lytle,  6  Ired.  L.  68,  62;  Wakefield 
V.  State,  41  Tex.  556;  Jack  v.  State,  26 
Tex.  1 ;  State  v.  Turner,  26  La.  Ann. 
673;  State  v.  MadoU,  12  Fla.  151; 
State  o.  Fox,  Ga.  Dec,  pt.  1,  p.  36; 
Heiser  v.  Van  Dyke,  27  Iowa,  369 ; 
Cook  V,  Walters,  4  Iowa,  72;  Miller  v. 
Mabon,  6  Iowa,  466 ;  Smith  v,  Thomp- 


son, 1  Cow.  (N.  Y.)  221 ;  Stutsman  u. 
Barringer,  16  Ind.  363;  Porter  v.  State, 
2  Ind.  436;,Edrington  v.  Kiger,  4  Tex. 
89;  State  v,  Igo,  21  Mo.  469;  Whitney 
V.  State,  8  Mo.  166;  State  v.  Harlow, 
21  Mo.  446;  State  v.  Mix,  15  Mo.  163; 
Crane  V.  Sayre,  6  N.  J.  L.  110.  But 
see  Rev.  Stats.  Mo.  1879,  §  1966.  The 
rule  has  been  laid  down  In  the  follow- 
ing cases,  chiefly  capital:  Adams  v. 
People,  47  lU.  376;  Reins  v.  People,  30 
111.  266,273;  Pratt  v.  State,  66  Ind. 
179;  Barlow  v.  State,  2  Blackf.  (Ind.) 
114;  Creek  9.  State,  24  Ind.  151;  State 
V.  Tighlman,  11  Ired.  L.  (N.  C.)  613; 
People  r.  Douglass,  4  Cow.  (N.  Y)  26, 
88;  State  «.  Babcock,  1  Conn.  401; 
Coker  v.  State,  20  Ark.  63;  Bilansky  v. 
State,  3  Minn.  427,  481;  State  v.  MU- 
ler,  1  Dev.  &  B."(N.  C.)  600,  609;  Peo- 
ple v.  Bonney,  19  Cal.  426;  State  v. 
Brannon-,  46  Mo.  329 ;  State  v.  Barton, 
19  Mo.  227;  Caw  v.  People,  3Nev.  367; 
State  V.  Harris,  12  Nev.  414. 

^  Milo  V,  Gardiner,  41  Me.  649: 
Perkins  v,  Ermel,  2  Kan.  325;  Burrill 
V.  Phillips,  1  GalL  (U.  S.)  360;  Alex- 
ander V,  Dunn,  5  Ind.  122,  125;  Graves 
V.  Monet,  7  Smed.  &  M.  (Miss.)  45; 
Oram  v.  Bishop,  12  N.  J.  L.  153; 
Ex  parte  Hill,  3  Cow.  (N.  Y.)  355; 
Edwinton  v.  Kiger,  4  Tex.  89.  Con- 
tray  Offit  V.  Vick,  Walker  (Miss.),  99/ 
Uowle  9.  Dunn,  1  Leigh  (Va.),  455. 
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are  other  circumstances  of  misconduct  or  abuse, ^  will  be  no 
ground  for  a  new  trial.  But  in  other  jurisdictions,  the  oppos- 
ing rule,  applied  for  the  most  part  in  capital  cases,  obtains, 
that  such  a  separation  creates  bl  presumption  against,  the  in" 
legHty  of  the  verdict^  and  will  be  ground  for  a  new  trial, 
unless  it  affirmatively  appear  that  the  jurors  were  not  thereby 
subjected  to  any  improper  influence.*  The  state  fails  to  do  this, 
when  it  docs  not  account  for  all  the  period  of  his  separation  from 
his  fellows,  if  it  was  at  a  time  and  place  where  he  might  have 
been  improperly  approached,'  The  difference  between  these 
two  rules,  when  analyzed,  appears  to  consist  in  the  measure  or 
degree  of  proof  required  to  overthrow  the  verdict.*  Under  the 
former  rule,  the  burden  is  on  the  party  claiming  the  new  trial  to 


^  Shepherd  v.  Baylor,  5  K.  J.  L. 
827;  Short  v.  West,  30  Ind.  867.  Com- 
pare Davis  V,  State,  35  Ind.  496. 

>  McCann  v.  State,  ^  Smed.  &  M. 
(Miss.)  466;  Woods  v.  State,  43  Miss. 
364;  Cornelius  v.  State,  12  Ark.  782, 
809;  Coker  v.  State,  20  Ark.  63,  60; 
Commonwealth  «.  McCaul,  1  Va.  Cas. 
271,  301 ;  Overbee  v.  Commonwealth,  1 
Bob.  (Va.)  756;  Westmoreland  v. 
State,  45  Ga.  225,  282;  State  v.  Sher- 
bourne,  Dudley  (6a.),  28;McLainv. 
State,  10  Yerg.  (Tenn.)  241 ;  Stone  v. 
State,  4  Humph.  (Tenn.)  27, 38;  Coch- 
ran V,  State,  7  Humph.  (Tenn.)  644; 
Hines  v.  State,  8  Humph.  (Tenn.)  597; 
Maherv.  State,  3  Minn.  444,447;  Phil- 
lips 0.  Commonwealth,  19  Gratt.  (Va.) 
485;  People  o.  Backus,  5  Cal.  275 
(overruled  in  People  v.  Bonney,  19  Cal. 
426) ;  Bussell  9.  People,  44  lU.  608; 
Jumpertz  v.  People,  21  111.  411 ;  McKin- 
ney  v.  People,  7  111.  540,  553 ;  McLean 
V.  State,  8  Mo.  153;  Eastwood  v. 
People,  8  Park.  Cr.  (N.  Y.)  26,  48 
(overruled  In  Stephens  v.  People,  19 
K.  Y.  549) ;  State  t?.  Frank,  23  La.  Ann. 
218;  People  v.  Shafer,  1  Utah  Ter.  260; 
Com.   9.  Shields,  2  Bush.  (Ky.),  81; 


State  V.  Dolling,  37  Wis.  396;  Rowan 
9.  State,  30  Wis.  129;  Keenan  v.  State, 
8  Wis.  132;  Madden  r.  State,  1  Kan. 
841;  Wood  v.  State,  34  Ark.  341; 
Obear  ».  Gray,  68  Ga.  182, 186 ;  Westley 
V.  State,  11  Humph.  (Tenn.)  502;  Stone 
V.  State,  4  Humph.  (Tenn.)  38;  Love  v. 
State,  62  Tenn.  (6  Baxt.)  154.  Com- 
pare Griflee  v.  State,  66  Tenn.  (1  Lea) 
41;  Sam  v.  State,  1  Swan  (Tenn.),  61. 
When,  therefore,  the  officer  had  the 
jury  seated  on  the  side  of  a  street  sep- 
arated into  squads  of  three  or  more, 
with  persons  standing  around  and 
passing  by,  and  he  at  a  distance  from 
them  turned  his  back  to  them,  and  dur- 
ing that  time  a  drunken  bystander 
spoke  to  a  juryman,  but  did  not  men- 
tion the  case,  the  court  strained  the 
rule  so  far  as  to  grant  a  new  trial. 
Love  V.  State,  62  Tenn.  (6  Baxt.)  164. 

»  Durr  p.  State,  63  Miss.  425. 

*  Phillips  9.  Commonwealth,  19 
Gratt.  (Va.)  485, 540 ;  Keenan  r.  State, 

8  Wis.  132,  138;  State  v.  Prescott,  7  N.  • 
H.  287,  292;  Jumpertz  «.    People,  21 
111.  375,  413;  Eastwood  v.  People,  3 
Park.  Cr.  (N.  Y.)  48;  McCann  v.  Stale, 

9  Smed.  &  M.  (Miss.)  465. 
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show  that  prejudice  resulted  from  the  separation ;  but  under  the 
latter  rule,  the  burden  is  on  the  opposite  party  to  show  that  no 
prejudice  resulted  from  it.*  Under  either  of  these  rules,  there  is 
no  distinction  in  principle  between  the  cane  where  the  separation 
takes  place  with  the  permission  of  the  court,  and  where  it  takes 
place  without  such  permission;  in  either  case  it  is  the  fact  of 
separation  and  the  circumstances  surrounding  it  which  must  form 
the  subject  of  the  inquiry.'  The  fact  that,  under  the  latter  rule, 
the  separating  juror  was  attended  by  the  proper  oflScer  may, 
under  circumstances,  rebut  the  presumption  of  prejudice  and 
prevent  a  new  trial.*  But,  under  either  view,  the  separation  of 
a  juror  from  his  fellows  which  will  be  ground  for  a  new  trial,  re- 
fers to  improper  separations y  and  not  to  a  retirement  rendered 
necessary  by  habits  of  decency,  expressly  authorized  by  the 
court  and  guarded  by  a  sworn  oflScer*  For  one  of  the  jurors 
to  retire,  with  leave  of  the  court  and  guarded  by  a  bailiff,  to  attend 
a  call  of  nature^  his  fellows  remaining  in  the  box,  and  he  being 
absent  no  longer  than  necessary,  it  is  not  an  illegal  or  irregular 
separation,  even  in  the  trial  of  a  capital  felony,  and  furnishes  no 
ground  for  new  trial.*  Nor  will  such  a  separation,  while  the 
jury  are  deliberating,  be  ground  of  new  trial,  if  the  separating 
juror  was  accompanied  by  a  deputy  sheriff,  and  spoke  to  no  one 
while  he  was  out.^     Some  courts  have  taken  a  distinction  in  this 


1  State  V.  Cucnel,  81  N.  J.  L.  249, 
260;  Kceaan  V.  State,  8  Wis.  132,  138; 
Jarapertz  o.  People,  21  111.  375,  413. 
And  in  one  case  It  has  been  held  that 
this  must  be  shown  in  a  criminal  case 
beyond  a  reasonable  doubt  (State  v. 
Prescott,  7  N.  H.  287»  293),  though 
this  conclusion  is  doubtful. 

^  Parsons  v.  Huff,  38  Me.  137;  State 
».  Dolling,  37  Wis.  396. 

8  Thomas  w.  Com.,  2  Va.  Cas.  479. 
See  also  Com.  v.  McCaul,  1  Va.  Cas. 
271,  302. 

*  Neal  r.  State,  64  Ga.  272. 

A  State  V,  Johnson,  .SO  La.  Ann.  921. 
See  also  State  r.  Tucker,  10  La.  Ann. 
601.    It  has  been  held  no  abuse  of  dis- 


cretion for  a  trial  court  to  refuse  a 
motion  for  a  new  trial  in  a  capital  case, 
on  the  ground  that  the  jury,  before  and 
after  the  final  submission  of  the  cause, 
were  permitted  to  sleep  at  night  in 
separate  rooms,  unlocked  and  un- 
guarded, and  that  one  of  them,  a  col- 
ored man,  was  permitted  to  take  his 
meals  with  other  colored  men,  in  a 
separate. room  from  the  other  jurors, 
when  it  was  shown  that  there  was  an 
open  door  between  tlie  two  rooms,  and 
that  the  colored  juror  was  under  tlie 
observation  of  the  sheriff,  and  was  not 
approached  or  talked  to  on  the  subject 
of  the  trial.  Wrijrlit  v.  State,  35  Ark. 
610.    Compare  Wilder  o.  State,  29  Ark. 
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regard  between  capital  and  non-capital  felonies,  applying  the 
second  rule  to  the  former ,  and  the  first  rule  to  the  latter  J 

§  2550.  Separation  before   being  Sworn  and  Charged. — 

Another  distinction  relates  to  the  stage  of  the  trial  at  which  the 
separation  of  the  jurors  will  have  a  vitiating  effect, —  most  of 
the  courts  agreeing  that  such  a  separation,  before  the  jurors 
are  sworn  and  charged  with  the  case,  will  not  be  ground  for 
a  new  trial;  ^  and,  while  the  jury  are  being  impaneled,  it  is 
consequently  no  error  to  allow  those  who  have  been  selected  and 
sworn  to  separate  without  being  in  charge  of  an  officer.^ 


294.  Where  testimony  was  given 
wbUe  one  of  the  jurors  ^as  absent, 
and,  on  the  attention  of  the  court  be- 
ing caUed  to  the  matter,  the  same  tes- 
timony T\'as  repeated  in  the  hearing  of 
the  twelve  jurors,  and  it  further  ap- 
peared that  the  testimony  was  not  in 
.  Itself  material,  it  was  held  that  the  ir- 
regularity was  no  ground  for  a  new 
trial.    State  v.  Parson,  7  Nev.  67. 

1  State  V.  Madoil,  12  Fla.  151,  159. 
In  Louisiana,  this  distinction  is  ad- 
mitted to  the  Extent  that,  in  capital 
cases,  a  separation  without  the  consent 
of  the  prisoner  will  be  fatal  without 
more,  after  the  jury  have  been  sworn 
(State  V.  Hornsby,  8  Rob.  (La.)  554; 
State  V.  Desmond,  5  La.  Ann.  899; 
State  0.  Frank,  28  La.  Ann.  218;  State 
9.  Evans,  21  La.  Ann.  821;  State  v. 
Homsby,  82  La.  Ann.  1268) ;  though  in 
non-capital  cases  the  court  may,  in  its 
discretion,  permit  a  separation  at  any 
time  before  the  jury  have  received  the 
charge  of  the  court  (State  v.  Crosby, 
4  La.  Ann.  484) ;  while  in  all  criminal 
cases,  capital  or  otherwise,  no  separa- 
tion, after  the  jury  have  received  the 
charge  of  the  court,  is  tolerated. 
State  V.  Populus,  12  La.  Ann.  710. 
Compare  State  v.  Hunt,  4  La.  Ann. 
488;  State  V.  Tucker,  10  La.  Aun.  501; 
State  17.  Brette,  6.  La.  Ann.  652,  G57. 


>  State  v.  Bums,  88  Mo.  488;  Epes' 
Case,  5  Gratt.  (Va.)  676,  681 ;  Tool  ». 
Com.,  11  Leigh  (Va.),  714. 

•  Marshall,  C.  J.,  in  Burr's  Case,  1 
Burr  Tr.  882;  Martin  ».  Com.,  2  Leigh 
(Va.),  745;  State  v.  Burns,  33  Mo. 
488.  It  has  even  been  held,  in  a  trial 
for  a  non-capital  felony,  that  a  mo- 
mentary separation  of  a  juror  before 
any  evidence  had  been  adduced,  is  no 
ground  for  new  trial ;  and  the  court  said 
that  no  case  had  been  found  in  which 
a  separation  of  the  jury  before  any 
evidence  had  been  introduced  had  been 
held  sufficient  to  set  aside  the  verdict. 
Martin  r.  Com.,  2  Leigh  (Va.),  746. 
In  Hardy's  Case,  24  How.  St.  Tr.  199, 
it  is  said  by  Chief  Justice  Eyre:  *<It 
is  no  doubt  a  general  rule  that  there  is 
to-be  no  adjournment  and  no  separa- 
tion of  the  jury  after  the  evidence  is 
entered  upon,  until  the  jury  have  given 
their  verdict.  In  Mississippi  the 
stringent  rule  obtaius,  in  capital 
cases,  that  a  separation  vitiates  as 
soon  as  the  jurors  are  selected  and 
sworn;  since,  as  soon  as  it  is  known 
that  a  person  is  to  be  a  juror  in  the 
case,  he  is  just  as  liable  to  be  tam- 
pered with  before  the  trial  commences 
as  afterwards.  McQuilleu  v.  ^tate, 
8  Smcd.  &  M.  (Miss.)  587,  596. 
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§  2551.  Separation  after  the  Jury  have  Retired  to  Consider 
of  their  Verdict. — The  general  rule,  applicable  in  all  cases, 
civil  and  criminal,  is  that,  after  the  jury  retire  from  the  bar  of 
the  court  to  consider  of  their  verdict,  they  are  not  to  be  per- 
mitted to  separate  until  their  verdict  has  been  agreed  upon  and 
delivered  iil  court;  ^  and  the  cases  already  spoken  of,  in  which 
the  jurors  are  permitted  to  separate  pending  the  trial,  all  relate 
to  a  period  of  time  before  they  retire  to  deliberate  upon  their 
verdict.  On  like  grounds,  which  will  be  presently  stated,  a 
separation  of  the  jury  will  not  necessarily  vitiate  their  verdict 
after  they  have  agreed  upon  and  sealed  it  up,  or  before  they 
have  delivered  it  in  court,  though  if  this  takes  place  without  the 
permission  of  the  court  it  will  subject  the  jurors  to  punish- 
ment.2 

§  2552.  Returning  Sealed  Verdicts  and  then  Separating.  — 

From  what  will  be  hereafter  stated,*  it  follows  that  the  court 
may,  in  civil  cases^  permit  the  jury  to  disperse  after  they  have 
agreed  upon  their  verdict,  sealed  it  up  and  delivered  it  to  the 
clerk  of  the  court.*     And  while  some  courts  have  admitted  thiij 


*  Morrow  v.  Commissioners,  21 
Kan.  484,  616;  Leste  v.  Stanley,  3  Day 
(Conn.),  287.  It  is  old  law  that  a 
separation  of  the  jury  after  they  have 
been  charged  with  the  case  and  while 
they  are  deliberating  upon  it,  without 
permission  of  the  court,  is  ground  for 
a  new  trial.  Goodman  v,  Cothering- 
ton,  Sid.  236.  But,  as  elsewhere  seen, 
the  modern  rule  is  that  prejudice 
must  appear. 

*  Sartor  v.  McJunkin,  8  Eich.  L. 
(S.  C.)  451;  Evans  v.  Foss,  49  N.  H. 
490,  497;  Brown  v.  McConnel,  1  Bibb 
(Ky),  2G5;  Horton  r.  Horton,  2  Cow. 
(N.  Y.)  689;  Sanders  r.  State,  2  Iowa, 
2a0;  Cook  V.  Walters,  4  Iowa,  72; 
Heiser  v.  Van  Dyke,  27  Iowa,  359; 
liagland  r.  Wills,  6  Leigh  (Va.),  1; 
SutlifiE  r.  Gilbert,  8  Ohio,  405;  Smith 
V.  Harrow,  i>  Bibb  (Ky.),44G;  James 


V.  State,  65  Miss.  67;  Bainbridge  v. 
State,  80  Oh.  St.  206,  275.  Especially 
if  no  objection  Is  made  at  the  time. 
High  V.  Johnson,  28  Wis.  72;  Doug- 
lass V.  Tousey,  2  Wend.  (N.  Y.)  352. 

»  Posr,§2632,  etseq. 

4  Welch  v.  Welch,  9  Rich.  L.  (S.C.) 
133;  Harter  v.  Seaman,  8  Blackf. 
(Ind.)  27;  Bellows,  C.  J.,  In  Evans  r. 
Foss,  49  N.  H.  490,  497;  Crocker  i?. 
Hoflfman,  48  Ind.  207.  Especially  if  no 
objection  Is  made  at  the  time.  Bosley 
V.  Farquar,  2  Blackf.  (Ind.)  (>1.  Or  if 
it  do  not  appear  that  the  jury  actually 
separated  before  the  verdict  was 
brought  in.  Ibid,;  Lucas  v.  Marine, 
40  Ind.  289.  When  the  assent  of  coun- 
sel to  such  a  direction  will  be  in- 
ferred: Parmlee  c.  Sloan,  87  Iiul. 
409.  In  Indiana,  where  the  jury  re- 
turn into    court   during  the  absence 
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practice  in  criminal  cases/  yet  the  better  opinion,  supported 
by  what  Lord  Coke  states  to  have  been  the  ancient  law,^  is  that 
such  conduct  on  the  part  of  the  jury  will  vitiate  every  verdict  in 
such  a  case.*  If  the  jury  make  up  and  deposit  with  the  clerk  a 
feigned  verdict^  merely  to  get  the  liberty  of  separating,  which 
the  court  has  granted  to  them  upon  so  delivering  a  sealed  ver- 
dict, they  will  not  be  allowed  to  deliberate  further  upon  the 
case,  but  will  be  discharged  and  punished.*  Nor  will  they  be 
allowed  to  make  up  a  sealed  verdict  and  separate  to  meet  subse- 
quently, renew  their  deliberations  on  the  main  issue,  and  change 
it;  *  but  if  it  be  so  informal  that  it  will  not  support  a  judgment, 
a  netv  trial  will  be  granted.^  But  it  is  competent  for  them  to 
retire  and  amend  their  verdict,  in  any  matter  not  relating  to  the 
main  question  in  controversy ;  '  and  one  court  has  held  it  proper 


ol  counsel  with  their  verdict,  the 
court  may  either  receive  tlie  verdict 
then,  or  return  the  jury  to  their  room 
until  morning,  or  permit  the  jury  to 
seal  It  up,  communicate  It  to  no  one, 
and  return  it  into  court  the  next  day. 
Leas  V.  Cool,  68  Ind.  166.  See  also, 
Bosley  t?.Farquar,2  Blackf.  (Ind.)  61; 
Hatter t7  Seaman.  3  Blackf .  (Ind)  27; 
Drummond  v,  Leslie,  6  Blackf.  (Ind.) 
453;  Haynes  v,  Thomas,  7  Ind.  88; 
McCorkle  v.  State,  14  Ind.  89;  Parm- 
lee  V,  Sloan,  37  Ind.  469;  Crocker  v. 
Hoffman,  48  Ind.  207;  Rush  v.  Ped- 
dlgo,  63  Ind,  479;  Blacketer  v.  House, 
67  Ind.  414.  In  Iowa,  if,  for  any  rea- 
son, they  are  afterwards  sent  out,  and, 
being  so  out,  fail  to  agree,  the  party  in 
whose  favor  the  sealed  verdict  was 
rendered  will  be  entitled  to  judgment 
thereon,  provided  it  is  sufficiently  cer- 
tain.   Miller  v.  Mabon,  6  Iowa,  456. 

1  Sanders  v.  State,  2  Iowa,  230, 
278;  State  v.  Engles,  13  Ohio,  490. 
See  also  Willing  v,  Swasey,  1  Browne 
(Pa.),  123;  Sutlifl  v.  Gilbert,  8  Ohio, 
405.  In  Louisiana,  they  cannot  do  this 
In   capital   cases,    even   by    consent. 


State  V.  Homsby,  82  La.  Ann.  1268. 
In  Indiana,  this  miy  be  done  in  cases 
not  capital,  the  foreman  writing  his 
name  across  the  seal.  JarrcU  v.  State, 
58  Ind.  293,  298.  In  California,  it 
seems  that  the  mere  irregularity  of  al- 
lowing the  jury  to  deposit  with  the 
sheriff  a  sealed  verdict  and  then  sep- 
arate, may  be  cured  by  consent  in 
criminal  cases.  People  v.  Kelly,  46 
Cal.  357. 

2  Co.  Litt.  227.6. 

8  Com.  V.  Dorus,  108  Mass.  488. 

<  White  V.  Martin,  3  111.  69. 

»  Sutllff  V.  Gilbert,  8  Ohio,  405,  408. 

•  Sage  V.  Brown,  84  Ind.  464;  Sar- 
gent V.  State,  11  Ohio,  472.  Compare 
Vater  v,  Lewis,  36  Ind.  288.  See 
Thomp.  &  M.  Jur.,  n.  3. 

^  Pritchard  v.  Hennessey,  1  Gray 
(Mass.),  294, 296 ;  Winslow  v.  Draper, 
8  Pick.  (Mass.)  170  r  Nininger  v. 
Knox,  8  Minn.  140,  150;  Crocker 
V,  Hoffman,  48  Ind.  207;  Reg.  v. 
Balllvos,  1  P.  Will.  212;  State  v,  Ar- 
rington,  8  Murph.  (N.  C.)  571 ;  Wal- 
ters v.  Junkins,  16  Serg.  &  R.  (Pa.) 
415;   Goodwin  v.   Applqton,    22    Me. 
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to  do  this  where  a  sealed  verdict,  so  delivered,  failed  to  find  the 
damages,  on  the  artificial  reasoning  that  it  was  merely  void^  — 
no  verdict  at  all.^  Another  court  more  broadly  holds  that, 
where  they  return  an  imperfect  verdict,  it  is  in  general  lawful 
and  proper  for  the  court  to  send  them  back  to  their  room  to  per- 
fect their  work  and  discharge  fully  the  duty  for  which  they  were 
impaneled.* 

•  • 

§    2553.     Communications     between     Jurors     and    Third 

Parties.  —  Whether  the  mere  fact  that  communications  have 
taken  place  between  the  members  of  the  jury  and  persons  not 
of  the  jury,  pending  the  trial  or  after  they  have  retired  to  con- 
sider of  their  verdict,  will  be  ground  for  a  new  trial,  must  depend, 
when  the  nature  of  the  communication  is  disclosed,  upon  the 
question  whether  its  tendency  was  apparently  harmful.  The 
mere  fact  that  such  communications  have  been  held  will  not  viti- 
ate the  verdict,  unless  they  were  of  such  a  nature  as  manifestly 
to  corrupt  or  prejudice  the  mind  of  the  juror  with  whom  they 
were  had,  or  otherwise  to  interfere  with  the  deliberations  of  the 
jury,  or  produce   substantial   prejudice   to  the  losing  party .^ 


453;  Martin  v.  Morelock,  32  111.487; 
Niras  V.  Bigelow,  44  N.  II.  376;  Blake 
V.  Blossom,  15  Me.  394;  High  v.  Johu- 
SOD,  28  Wis.  72,  80;  Sutllff  v,  Gilbert, 
6  Ohio,  405.  It  has  been  held  in  New 
York  that,  where  a  verdict  is  returned 
in  this  way,  the  jury  having  separated 
after  dispositing  it  with  the  clerk, 
and,  on  being  assembled  In  court 
When  the  verdict  is  opened  and  pub- 
lished, one  of  them  dissents  from  it, 
they  may  be  again  sent  out  to  deliber- 
ate, as  thougli  no  verdict  had  been 
returned.  Buun  v,  Hoyt,  3  Johns. 
(N.  Y.)  256;  Douglass  v.  Tousey,  2 
Wend.  (N.  Y.)  352;  Warner  v.  New 
York  &c.  R.  Co.,  52  N.  Y.  437.  Con- 
struction of  a  statute  prohibiting  the 
court  from  sending  out  the  jury  a 
third  time:  Emery  v.  Estes,  31  Me. 
X66,    Not  error,  after  the  jury  have  re- 


turned a  sealed  verdict  and  separated, 
and  assembled  in  the  court  to  have  it 
announced,  to  send  them  out  again  for 
the  purpose  of  answering  special  in- 
terrogatories:  Rush  V.  Peddigo,  63 
Ind.  479. 

^  Maclin  V.  Bloom,  54  Miss.  365, 
3G8. 

'  Bradley  r.  Bradley,  45  Ind.  67; 
Reeves  t7.  Plough,  41  Ind.  204;  Rusli 
V.  Peddigo,  03  Ind.  479,  483. 

«  Barlow  v.  State,  2  Blackf.  (Ind.) 
114;  Stater.  Cucuel,  31  N.  J.  L.  249, 
262;  March  v.  State,  44  Tex.  64,  82; 
People  V,  Boggs,  20  Cal.  432;  Epps  v. 
State,  19  Ga.  102, 122;  Cohronv.  State, 
20  Ga.  752,  759;  Barbour  v.  Archer, 
3  Bibb  (Ky.),  8;  Hager  v.  Hager, 
38  Barb.  (N.  Y.)  92,  100;  Martin  v. 
People,  54  111.  225;  McKeuzie  r.  State, 
26  Ark.  334;  Barlow  v.  State,  2  Blackf. 
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Casual  communications  between  jurors  and  strangers  to  the  suit, 
if  explained  by  affidavit  and  made  to  appear  harmless,  will  not 
have  this  effect.^  In  civil  cases,*  and  no  doubt  in  cases  of  mis- 
demeanor,* the  rule  is  that  casual  remarks  between  the  jurors 
and  third  persons,  even  about  the  suit  on  trial,  not  touching  its 
merits,*  will  not  be  ground  for  new  trial,  though  the  result  will 
be  otherwise  where  the  merits  of  the  case  are  freely  canvassed/ 
In  cases  of  felony,  the  rule  is  believed  to  be  much  the  same  as 
that  touching  the  separation  of  jurors,^  and  for  the  same  reasons : 
a  communication  explained  and  apparently  harmless  and  inno- 
cent, will  not  vitiate  the  verdict,^  but  an  unexplained  communi- 
cation, possibly  prejudicial,  will  avoid  it.  But  evidential 
statements  by  third  parties  to  jurors,  touching  the  facts  in  con- 
troversy, not  made  on  the  witness  stand,  will  be  good  ground  of 
new  trial,  especially  where  the  evidence  is  conflicting,  and  where 


(Ind.)  114;  state  t7.Fruge,  28  La.  Ann. 
657;  Ellis  v.  Ponton,  32  Tex.  434,  439; 
Amjleder  v.  Lieberman,  33  Oliio  St. 
77;  Flanegan  v.  State,  C4  Ga.  63;  HUl 
r.  State,  04  Ga.  452  (between  a  juror 
and  his  wife,  and  not  ;in  reference  to 
the  case)  ;  Poole  v.  Chicago  &c.  R.  Co., 
2  McCrary  (U.  S.).  251;  Catterlin  r. 
City  of  Frankfort,  87  Ind.  46;  De 
Priest  V.  SUite,  68  Ind.  609;  March  v. 
State,  44  Tex.  66,  83  (construing  a 
statute).  Or  as  one  court  has  held, 
unless  they  have  a  manifest  tendency 
to  prejudice  the  juror  in  the  interest 
of  the  prevailing  party,  or  show  an 
unfitness  in  the  jvror  to  discharge  his 
duties.  Dower  r.  Church,  21  W.  Va. 
24,  55. 

1  Barbour  r.  Archer,  3  Bibb  (Ky.), 
8;  Westmoreland  v.  State,  45  Ga. 
225,  2:^1 ;  Burtine  v.  State,  18  Ga.  5^4, 
538;  Caw  v.  People,  8  Neb.  357;  Ned 
V.  State,  33  Miss.  305;  Luster  v.  State, 
11  Humph.  (Tcuu.)  lOJJ;  State  v,  l)e- 
^ouia,  09  Mo.  485, 490.  Contra,  Com. 
V.   Wormley,  8  Gratt.  (Va.)  712.    In 


Connecticut  the  inquiry  is  whether  the 
successful  party  was  beueflted,  or  the 
unsuccessful  paity  iujured,  by  the 
communication.  Hamilton  v.  Pease, 
88  Conn.  115;  Bennett  v,  Howard,  3 
Day  (Conn  ),  219;  Pettibone  v.  Phelps, 
13  Conn.  445.  See  also  Barbour  v.  Ar- 
cher, 3  Bibb  (Ky .) ,  8 ;  Luster  v.  State,  1 1 
Humph.  (Tenu.)  109;  State r.Dcgonia, 
69  Mo.  485,  490;  WHliug  v.  Swasey,  1 
Browne  (Pa.),  123;  March  v.  State,  44 
Tex.  64,  82  (construing  1  Pasc.  Dig. 
Tex.  Stats.,  art.  3137;  Code  Cr.  Proc. 
1879,  art.  777,  sub-sec.  7). 

^  Armleder  r.  Lieberman,  33  Ohi6 
St.  77. 

8  United  States  v.  Gibert,  2  Sumn. 
(U.S.)  19,81,82. 

*  Hager  r.  Hager,  38  Barb.  (X.  Y.) 
92,  100,  102. 

^  Bennett  v.  Howard,  3  Day  (Conn.) , 
219. 

•  Ante,  §  2349. 

7  Martin  v.  People,  54  111.  225;  Mc- 
Kenzie  p.  State,  26  Ark.  334,  343. 
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such  officious  statements  attack  the  credibility  of  the  witnesses 
of  the  unsuccessful  party. ^ 

§  2554.  Between  Jurors  and  Witnesses.  —  Coramunicationa 
between  witnesses  in  the  case  and  jurors  "will  obviously  be  scanned 
more  closely ,2  and  will  work  a  new  trial  if  prejudicial,^  though 
not  if  innocent  and  harmless,*  or,  though  improper,  not  obviously 
prejudicial,^ — as  where  the  witness,  on  being  recalled,  made  the 
same  statement  on  oath  which  he  had  made  to  the  jurors,^  or 
where  the  communication  did  not  involve  any  effort  at  tamper- 
ing with  the  jury,  and  the  verdict  was  clearly  right.^  But,  for 
obvious  reasons,  if  the  jury  presume  to  receive  evidence  after 
being  sent  out  to  consider  of  their  verdict,  as  by  calling  the  wit- 
nesses before  them,®  or  by  visiting  the  locus  t?i  ywo,^  a  new  trial 
will  be  granted. 

§  2555.  Between  Jurors  and  the  Judge.  — Communications 
between  the  judge  and  the  jury,  made  privately  and  in  the  ab- 
sence of  counsel,  stand  on  no  better  footing  than  communications 
between  jurors  and  third  persons.^®  The  judge  is  not  at  liberty 
to  go  to  the  jury  room  where  they  are  deliberating,^^  even  for  the 


1  Nesmith  v.  Clinton  Fire  Ins.  Co., 
8  Abb.  Pr.  (N.  Y.)  141.  In  a  very  old 
case  a  venire  facias  de  novo  was 
awarded,  bccaase  one  of  the  witnesses 
had  restated  hia  evidence  to  the  jury," 
after  they  were  charged  to  consider  of 
their  verdict.  Metcalfe  v,  Deaue,  Cro. 
Eliz.  189. 

2  Woolsey  v.  White,  7  Bradw.(IU.) 
277. 

^  Vanmeter  v.  Kltzmiller,  6  W.  Va. 
381;  Meuch  v,  Bolback,  4  Phila.  (Pa.) 
68 ;  Erwin  v.  Bulla,  29  lud.  95. 

<  Mcllvaine  v.  Wilkins,  12  N.  H. 
374;  Tiernan  v.  Trewick,  2  Utah,  393. 

*  State  V.  Ayer,  23  N.  H.  801,  320; 
Jackson  v.  Jackson,  32  Ga.  325,  385. 

«  Thrift  V.  Redman,  13  Iowa,  25. 

T  Jones  V.  Vail,  30  N.  J.  L.  135. 

8  Ante,    §    904;   Hudson  v.    State, 


9  Yerg.  (Tenn.)  408,  410;  Booby 
r.  State,  4  Yerg.  (Tenn.)  Ill;  Lut- 
treU  V.  Maysville&c.  R.  Co.,  18  B.  Mon. 
(Ky.)  291;  State  v.  Brazil,  2  Ga.  Dec. 
107;  Smith  v.  Graves,  1  Brev.  (S.  C.) 
16;  Deacon  v.  Shreve,  22  N.  J.-  L.  176; 
See  also  Offlt  v,  Vick,  Walk.  (Miss.) 
99. 

»  Deacon  r.  Shireve,  22  N.  J.  L.  176. 

JO  Sargent  r.  Roberts,  I  Pick. 
(Mass.)  837;  Hobergv.  State,  3  Minn. 
272;  Watertown  Bank  v.  Mix,  51  N. 
Y.  558 ;  Plnnkett  v.  Appleton,  9  Jones 
&  Sp.  (N.  Y.)  159;  «.  c.  61  How.  Pr. 
(N.  Y.)  469.  See  Davis  v.  Fish,  1  G. 
Greene  (Iowa),  406;  Read  i'.  Cam- 
bridge, 124  Mass.  5G7;  State  v.  Patter- 
son, 45  Vt.  308. 

"  Crab  tree  v,  Hagenbaagh,  23  lU. 
340. 
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purpose  of  giving  them  additional  instructions,*  or  of  withdraw- 
ing erroneous  instructions  from  thera,^  or  answering  questions,* 
or  explaining  his  charge,*  or  of  informing  them  of  his  retidiness 
to  give  them  further  instructions  on  questions  of  law.*  Nor  may 
he  allow  a  juror  to  quit  the  room  und  communicate  with  him  in 
the  court  room ;  •  nor  write  a  letter  to  the  jury  after  they  have 
retired;  ^  nor  send  a  written  instruction  to  them  by  the  bailiff;  ® 
noi:  reply  to  a  request  for  information  as  to  how  a  witness  has 
testified," or  as  to  what  evidence  was  given  on  a  certain  point;  ^^ 
nor  permit  the  short-hand  reporter  of  the  court  to  send  such  in- 
formation in  response  to  a  request  sent  to  the  judge ;  ^*  nor  send 
any  other  material  paper  to  them.^^  It  will  even  be  aground  for 
a  new  trial  if  he  pass  through  the  jury  room  and  suffer  them  to 
put  questions  to  him  without  answering  them,**  or  to  request 
additional  instructions  of  him,  although  he  decline  to  give  them.^^ 
In  all  such  cases  the  reviewing  court,  upon  the  fact  of  the  com- 
munication being  shown,  will  order  a  new  trial.  And,  while 
this  stringent  rule  is  not  adhered  to  in  all  jurisdictions,**  yet  it 
would  seem  that  the  rule  which  prohibits  communications  with 
the  jury  in  their  retirement  during  their  deliberations,  is  applied 


1  Fish  V.  Smith,  12  Ind.  563;  Sar- 
gent 17.'  Roberts,  1  Piclc.  (Mass.)  337; 
Taylor  r.  Bctsford,  1 3  Johns.  (N.  Y.) 
487;    Moody   v.    Pomeroy,  4    Denio 

(N.  Y.),  116. 

>  Hall  V,  State,  8  Ind.  439,  444. 
«  Kirkr.  State,  14  Ohio,  611. 

*  Hobergv.  State,  3  Minn.  262. 

«  Benson  r.  Clark,  1  Cow.  (N.  Y.) 
258. 

*  Fisher  v.  People,  23  111.  283,  285. 
»  State  V.  Patterson,  45  Vt.  808; 

Watertown  Bank  o.  Mix,  61  N.  Y.  658; 
Plunkett  V.  Appleton,  9  Jones  &  Sp. 
(N.  Y.)  159;  «.  c.  61  How.  Pr.  (N.  Y.) 
469. 

*  O'Connor  v.  Gnthrie,  11  Iowa,  80. 
»  Watertown  v.  Mix,  51  N.  Y.  658. 
w  Bunn  V.  Croul,  10  Johns.  (N.  Y.) 

239. 
^1  Watertown  Bank  v.  Mix,  supra* 


"  Benson  ».  Clark,  1  Cow.  268. 

1'  Benson  v.  Clark,  1  Cow.  268. 

"  Crab  tree  r.  Hagcnbaugh,  23  111. 
849. 

J*  School  District  No.  1  v.  Bragdon, 
23  N.  H.  507,  517;  Sliapley  v.  White,  6 
N.  H.  172;  Allen  v,  Aldrich,  29  N.  H. 
63,  74;  Bassett  v.  Salisbury  Man.  Co., 
28  N.  H.  438,  457;  Goldsmith  v.  Solo- 
mons, 2  Strobh.  L.  (S.  C.)  296,  300. 
In  other  jurisdictions,  communications 
between  the  judge  and  the  jury,  by  a 
committee  of  their  body  or  otherwise, 
If  it  take  place  publicly  in  open  court, 
is  not  deemed  harmful.  Dent  v.  King, 
1  Ga.  200,  204;  Gage  v.  Wilson,  17  Me. 
378;  Spencer  tJ.  Trafford,  42  Md.  1,21. 
Compare  State  ©.  Garrand,  6  Ore.  216;* 
Thayer  v.  Van  Vleet,  6  Johns.  (X.  Y.) 
Ill;  Bunn  v.  Croul,  10  Johns.  (N.  Y.) 
239. 
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with  even  greater  strictness  where  the  communication  is  with  thfe 
judge  than  where  it  is  with  some  other  disinterested  third  person.* 
But  it  was  held  otherwise,  where  a  written  communipation  was 
sent  to  the  jury  openly  and  in  the  presence  of  counsel.*  And 
where,  in  a  civil  case,  the  jury  required  further  instruction,  and 
the  judge,  after  calling  upon  the  counsel  for  the  defendant  to  go 
with  him,  who  refused,  and,  after  seeking  the  defendant  himself, 
who  could  not  be  found,  went  into  the  jury  room  and  gave  them 
the  information  which  they  required,-  it  was  held  no  error ; 
though  it  would  have  been  otherwise,  if  the  judge  had  gone  there 
to  hold  private  converse  with  them.^  More  recently  it  has  been 
held,  in  a  criminal  case,  that  evidence,  submitted  in  the  form  of 
affidavits,  showing  that  the  jury,  on  the  trial  of  the  action,  after 
retiring  to  their  room,  sent  a  written  communication  to  the  pre- 
siding judge,  and  that  he  answered  the  same  in  writing,  in  the 
absence  of  proof  as  to  the  nature  of  the  communication,  would 
not  require  the  granting  of  a  new  trial."  *  And,  while  the  jurors 
should  not  examine  the  judge's  minutes  of  the  evidence  without 
the  direction  or  consent  of  the  court,  as  held  in  Wisconsin,  yet 
<where  this  was  done,  and  it  appeared  that  the  verdict  had  not  been 
affected  thereby  in  favor  of  the  party  complaining,  it  was  held 
no  ground  for  granting  a  new  trial.^  And  where  a  justice  of  the 
'peace,  in  response  to  a  request  of  the  jury,  went  to  their  room 
and  gave  a  correct  answer  ;  •  and  in  another  case,  at  their  request 
permitted  a  witness,  previously  sworn,  to  go  to  their  room  in 
{order  that  they  might  ask  him  some  questions,  the  justice  stand- 
t 

^  As  to  the  rule  of  public  policy  Jury  returning  into  court  to  re-exam- 

that  requires  the  trial  of  an  action  at  ine  a  witness:  Com.  v.  Zimmerman,  1 

law  to  be  conducted  publicly  and  in  Cranch  C.  C.  (U.  S.)  47. 
open  court  and  which  affords  the  par-  *  Gage  ».  WUson,  17  Me.  378. 

ties  at  every  stage  of  it  the  opportu-  «  Cook  ».  Green,  6  N.  J.  L.  109. 

nity  of  being  represented  by  counsel,  <  People  v.  Kelly,  94  N.  Y.  62G,  631. 

see  State  v.  Smith,  6  K.  I.  33.     In  a  As  to  the  manner  of  presenting  such  a 

case  in  New  York,  it  was  held  not  question  for  appellate  review,  see  this 

€rror  for  the  judge  to  refuse  to  receive  case,  and  also  Maurer  d.  People,  43  N. 

a  request  for  an  instruction  after  tlie  Y.  1, 

jury  had  started  to  retire,  although  all  *  Graves  ».  Gans,  25  Wis.  41. 

of  thera  were  in  the  room.    Tlnkham  *  Tliayer    r.  Van  Vleet,    6  Johns. 

tj.  Thomas,  2  Jones  &  Sp.  (X.  Y.)  236.  (N.  Y.)  Ill, 
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ing  in  the  door  while  the  witness  was  examined,  and  retiring  with 
him,  and  giving  the  complaining  party  an  opportunity  to  be 
present,  which  he  refused,^  —  the  irregularity  was  not  deemed 
sufficient  to  set  aside  the  verdict. 

§  2556.  Between  Jurors  and  Officers  of  the  Court.  — Com- 
munications between  the  jury  and  the  clerkj  where  they  are  ob- 
viously harmless,^  or  in  open  court  and  not  objected  to,'  will 
afford  no  ground  for  a  new  trial.  Communicatio;is  between  the 
jurors  and  the  officer  having  them  in  charge^  rest  on  much  the 
same  ground  as  communications  with  strangers,  though  possibly 
viewed  with  greater  jealousy.  Such  communications  will  not 
afford  ground  for  a  new  trial,  where  it  is  obvious  that  no  prejudice 
resulted.*  Otherwise  where  prejudice  may  have  resulted,*  as 
where  the  bailiff  attends  the  deliberations  of  the  jury,  talks 
garrulously  and  acts  as  a  partisan  of  the  successful  party;  *  or, 
seeing  that  they  are  unable  to  agree,  expresses  his  opinion  to  them 
that  the  court  will  keep  them  out  a  week  or  compel  them  to 
agree. ^  But  where  the  officer  told  them  that  unless  they  agreed 
they  would  be  detained  until  the  next  day  at  noon,  this,  though 
improper,  was  held  not  sufficient  to  avoid  the  verdict,  since  it 


*  Henlow  v.  Leonard,  7  Johns.  (N. 
Y.)  200. 

«  Dennison  v.  Powers,  36  Vt.  89. 

»  Allen  V.  Blunt,  2  Woodb.  &  M. 
121,  H7. 

<  Daniel  tj.  Frost,  62  Ga.  697;  State 
V.  Summers,  4  La.  Ann.  26;  State  v. 
Wart,  61  Iowa,  687;  State  v.  Stork,  72 
Mo.  S7,  40;  Taylor  v.  Everett,  2  How. 
Pr.  (N.  Y.)  23;  Leach  v.  Wilbur,  9 
Allen  (Mass.),  212;  Pope  v.  Stote,  36 
Miss.  121,  134;  Price  v,  Lambert,  3  N. 
J.  L.  401.  For  Illustrations,  see 
Thomp.  &  M.  Jur.  429,  sub-sec.  2. 
Compare  Cole  v.  Swan,  4  G.  Greene 
(Iowa),  82;  McGuire  v.  Stote,  10  Tex. 
App.  126. 

*  Stote  r.  Lantz,  23  Kan.  728;  Stote 
V.  Brown,  22  Kan.  222 ;    Dansby    v. 


Stote,  8t  Tex.  392.  Contra,  Baker  v. 
Simmons,  29  Barb.  (N.  Y.)  198 
(a  case  which  cannot  be  support- 
ed); Cholstou  V.  Cholston,  31  Ga. 
626,  639;  Nelms  v.  Stote,  13  Smed.  & 
M.  (Miss.)  600,  608;  Cole  v.  Swan,  4 
G.  Greene  (Iowa), 32;  State  v.  Brown, 
22  Kan.  222;  Thomas  v.  Chapman, 
46  Barb.  (N.  Y.)  98,  per  Sutherland, 
J.;  People  v.  Hartung,  4  Park.  Cr. 
(N.  Y.)  256,  314.  Compare  Baker  c. 
Simmons,  29  Barb.  (N.  Y.)  198;  Tay- 
lor V,  Everett,  2  How.  Pr.  (N.  Y.)  23; 
People  V.  Carnal,  1  Park.  Cr.  (N.  Y.) 
266.  For  Illustrations  see  Thomp.  & 
M.  Jur.  430,  sub -sec.  3, 

8  Bamett  v,  Eaton,  62  Miss.  768. 

T  Obear  r.  Gray,  68  Ga.  182. 
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did  not  amount  to  an  illegal  restraint  of  the  jury.^  In  another 
case,  after  the  officer  had  communicated  to  the  jury  an  order  of 
court  discharging  them,  they  remained  in  their  room,  agreed 
upon  a  verdict,  upon  which  judgment  was  entered,  and  a  new 
trial  was  refused.^  It  would  seem  to  follow  that  the  mere  fact 
that  the  bailiff  in  charge  of  the  jury  has  been  present  in  their 
room  during  their  deliberations,  is  not  ground  for  a  new  trial,  and 
so  it  has  been  held ;  *  though  another  opinion  seems  to  be  that 
such  an  intrusion  upon  the  privacy  of  the  jury  defeats  the  pur- 
pose for  which  they  are  sent  out,  and  ought  therefore  to  work  a 
new  trial.*  The  correct  view  seems  to  be  that  the  unexplained 
and  unnecessary  presence  of  the  bailiff  of  the  jury  in  their  room, 
during  their  deliberations,  is  good  cause  for  a  new  trial,  on  the 
ground  of  misconduct  of  the  jury ;  but  that,  where  it  is  shown 
by  counter  affidavits,  and  where  the  trial  court  decides  that  the 
presence  of  the  bailiff  in  the  jury-room  was  necessary  to  the 
proper  discharge  of  his  duties  as  bailiff,  and  did  not  harm  the 
complaining  party,  the  reviewing  court  will  not  disturb  the  de- 
cision on  the  weight  of  the  evidence.*  Affidavits  of  jurors  will 
be  heard  to  show  such  misconduct  on  the  part  of  the  officer," 
though  not  to  show  such  misconduct  on  the  part  of  themselves/ 
or  the  effect  which  the  communication  had  upon  their  minds,^ 
unless  made  admissible  by  statute.^ 


1  Wiggins  r.  Downer,  67  How.  Pr. 
(N.Y.)  G6. 

*  Gamsby  v.  Columbia,  fes  N.  H.  60 
(citing  Nlms  v,  Blgelow,  44  N.  H.  376, 
380). 

8  Slaughter  v.  State,  24  Tex.  410; 
Martin  v.  State,  9  Tex.  App.  293; 
Gainey  t?.  People,  97  111.  270;  State  p. 
Summers,  4  La.  Ann.  27;  State  v. 
Caulfleld,23  La.  Ann.  148. 

*  People  r.  Kuapp,  42  Mich.  267; 
Rlckard  v.  State,  74  Ind.  275;  Mc- 
Clary  v.  State,  75  lud.  260.  So  It  Is 
held  that  if  the  bailiff  is  a  xcitness  in 
the  case  (State  r.  Snyder,  20  Kan. 
306),  unless  upon  an  unimportant  col- 
lateral point  (Gainey  v.  People,  97  111. 


270),  his  unexplained  presence  in  the 
jury  room  will  avoid  the  verdict.  See 
State  V.  Hopper,  71  Mo.  425. 

»  Fitzgerald  v,  Goff,  99  Ind.  28,  44; 
Doles  V.  State,  97  Ind.  555.  Duty  of 
the  officer  to  report  misconduct  of  the 
jurors:  March  v,  Stat«,  44  Tex.  64, 
84. 

«  Reins  v.  People,  30  111.  256;  Wil- 
son V.  People,  4  Park.  Cr.  (N.  Y.) 
619,632. 

'  Nelms  V.  State,  13  Smed.  &  M. 
(Miss  )  500,  508.     Sec  post,  §  2618. 

8  Taylor  ».  Everett,  2  How.  Pr. 
(N.  Y.)  23. 

»  Cole  17.  Swan,  4G.  Greene  (Iowa), 
32. 
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§  2557.  Among:  the  Jurors  Themselves.  —  Commani cations 
from  jurors  to  their  fellows,  in  the  form  of  prejudicial  statements 
of  matters  evidential  in  their  nature,  are  highly  reprehensible, 
and  the  court  should,  in  a  criminal  trial,  admonish  the  jurors 
against  making  them;  ^  though  a  failure  to  do  so,  even  where 
there  is  a  statute  which  requires  it,  has  been  held  not  suflScient 
ground  for  a  new  trial.*  And  while  it  has  been  held  that  such 
statements  will  work  a  new  trial,  *  unless  made  after  the  verdict 
has  been  agreed  upon,  *  if  shown  otherwise  than  by  the  affida- 
vits,* or  declarations  of  the  jurors  themselves;  •  yet  the  weight 
of  judicial  opinion,  founded  on  a  view  of  the  impolicy  of  attempt- 
ing to  invade  the  secrets  of  the  jury  room,  or  of  listening  to  the 
affidavits  or  declarations  of  jurors  impeaching  their  own  verdict, 
is  otherwise.^  It  has  been  held  that  this  rule  does  not  apply  to 
statements  made  as  to  the  character  of  witnesses ;  since  the  jury 
must,  in  some  degree,  act  on  their  own  knowledge  of  the  parties 
and  their  witnesses.®  A  new  trial  has  been  granted  on  account 
of  expressions  made  by  a  juror  to  his  fellows,  showing  such  preju- 
dice against  the  accused  as  unfitted  him  for  the  office  of  a  juror,® 
though  not  where  there  were  affidavits  showing  such  expressions 
were  fully  met  and  repelled  by  contrary  affidavits.^®  The  fact 
that,  in  a  civil  case,  after  the  evidence  is  all  in,  some  of  the  jurors 


1  Morton  V.  State,  1  Lea  (65  Tenn.), 
498. 

>  Thompson  v.  State,  26  Ark.  323. 

«  Simpson  v,  Kent,  9  Phila.  (Pa.) 
80 ;  Darrance  v.  Preston,  18  Iowa,  396 ; 
Booby  V.  State,  4  Yerg.  (Tenn.)  Ill; 
Sam  V.  State,  1  Swan  (Tenn.),  61. 

*  Wise  V.  Bosley,32  Iowa,  84.  Com- 
pare Clierry  v.  Sweeny,  1  Cranch  C.  C, 
(U.  S.)  530. 

*  In  Booby  V.  State,  4  Yerg.  (Tenn.) 
Ill,  such  affidavits  were  received  un- 
der tlie  exceptional  rule  in  Tennessee. 

«  Nolan  t7.  State,  2  Head  (Tenn.), 
620. 

^  Posty  §  2618.  See  State  v.  Wood- 
son, 41  Iowa,  426  (wliere  by  statute 
such  affidavits  are  admissible) ;  Taylor 


V,  State,  62  li^ss.  85;  Austin  v.  State, 
43  Tex.  355;  Nolan  v.  State,  2  Head 
(Tenn.),  620,  622. 

8  McKaln  v.   Love,  2  Hill  (S.  C), 
606. 

»  Martin  v.  State,  25  Ga.  494. 
w  People  r.  Frost,  6  Park.  Cr.  (N. 
Y.)  63,  In'a  civil  case  in  Georgia,  a 
new  trial  was  denied  on  the  ground  of 
evidential  statements  of  one  of  tlie 
jurors  to  his  fellows  after  they  had 
retired  for  deliberation,  because  a 
**  brief  of  the  testimony  "  had  not  been 
filed,  as  required  by  a  rule  of  court  in 
that  State,  in  all  cases  on  a  motion  for 
new  trial.  Davis  v.  Lowman,  9  Ga. 
604. 
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discuss  it  in  the  absence  of  others,  is  no  ground  for  a  new  trial, 
in  the  absence  of  any  appearance  of  prejudice.^ 

§  2558.  By  the  Jurors  to  Third  Persons. —  Communications 
by  the  jurors  to  third  persons,  not  of  the  jury,  are  material  only 
so  far  as  they  disclose  misconduct  on  the  part  of  the  juror  making 
them,  or  a  disregard  of  the  improprieties  of  his  position,  or  an 
unfitness  to  discharge  its  duties,^  and  consequently,  as  a  general 
rule,  afford  no  ground  for  a  new  trial,*  especially  if  brought  to 
the  attention  of  the  counsel  for  the  unsuccessful  party  and  not 
by  him  objected  to  at  the  time,*  unless  of  such  a  character  as  to 
lead  to  an  unavoidable  inference  of  passion,  prejudice  or  want  of 
appreciation  of  a  juror's  duties  and  responsibilities.*  It  has  been 
reasoned  that,  for  a  juror  to  discuss,  outside  of  the  jury  room,  a 
case  pending  and  undecided  before  him,  is  the  clearest  evidence 
that  he  is  not  an  unbiased  and  impartial  juror,  notwithstanding 
his  disclaimer  of  the  influence  of  such  discussion  upon  his  mind.^ 
And  it  is  no  doubt  a  sound  view  that  a  new  trial  will  be  granted 


1  Pararaore  v,  Lindsey,  63  Mo.  63. 

«  McCarty  v.  Kitchen,  59  lad.  600; 
Jewsbury  v.  Sperry,  86  III.  66. 

*  Lee  V.  McLeod,  16  Nev.  158;  Eich  v. 
Taylor,  20  Minn.  378;  Yancey  c. 
Downer,  6  Litt.  (Ky.)  8,  11;  State  v, 
Fruge,  28  La.  Ann.  G57 ;  Fftsli  v.  Byrnes, 
HAbb.  Pr.  (N.  Y.)  12;  Stoclswell  v. 
Kailroad  Co.,  43  Iowa,  470;  Clialmers  v. 
Whittemore,  22  Minn.  806;  McAllister 
V.  Sibley,  26  Me.  474,  488;  Jackson  v. 
Smith,  21  Wis.  26;  Taylor  r.  Califor- 
nia Stage  Co.,  6  Cal.  228;  Foster  v. 
Brooks,  6  Ga.  287,  297;  Harrison  ». 
Price,  22  Incl.  166,  163.  For  a  juror 
to  disclose  the  verdict  before  it  has 
been  regularly  delivered  In  court,  has 
been  held  ground  for  a  new  trial  (Or- 
cutt  V,  Carpenter,  1  Tyler  (Vt.)  250) ; 
but  the  better  opiuion  is  to  the  con- 
trary, since  the  cause  of  a  successful 
party  ouglit  not  to  be  defeated  by 
misconduct  on  the    part  of   a  juror 


which  coald  have  had  no  influence 
upon  his  finding.  IngersoU  v.  True- 
body,  40  Cal.  603,  612;  Bushee  «. 
Wright,  1  Pinn.  (Wis.)  104,  107. 
The  same  has  been  held  of  an  at- 
tempt to  do  80  (Fash  p.  Byrnes,  14 
Abb.  Pr.  12),  and  of  the  mere  disclo- 
sure of  the  fact  that  tlie  jury  had 
agreed  (Nichols  v.  Bronsou,  2  Day 
(Conn.),  211). 

*  Martin  r.  TidweU,  36  Ga.  332,  846. 

*  Poole  V.  Chicago  &c.  R.  Co.,  6  Feci. 
Rep.  844;  8,  c.  11  Reporter,  828;  12 
Cent.  L.  J.  492;  Blalock  r.  Phillip8> 
38  Ga.  216,  221.  In  the  following 
cases  rather  strong  expressions  by 
jurors  were  held  no  ground  for  a  new 
trial.  Taylor  r.  Cal.  Stage  Co.,  6  Cal. 
228 ;  Foster  v.  Brooks,  6  Ga.  287,  297 ; 
Harrison  ©.  Price,  22  Ind.  165,  168. 

«  Poole  V.  Chicago  &c  R.  Co.,  2 
McCrary  (U.  S.),251. 
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for  misconduct  on  the  part  of  a  juror  not  prejudicial  to  the  suc- 
cessful party,  where  it  is  so  gross  thsit  public  policy  would  re- 
quire the  setting  aside  of  the  verdict,  as  in  cases  of  embracery} 
But  notwitlistanding  this  rule,  a  new  trial  was  refused  in  a  civil 
case,  where,  during  the  progress  of  the  trial,  which  had  lasted 
several  days,  one  of  the  jurors,  on  his  way  home^  in  response  to 
an  inquiry  as  to  how  the  case  was  coming  out,  replied,  **  Clement 
is  going  to  beat;  "  since,  though  the  conduct  of  the  juror  was 
highly  censurable,  the  parties  were  without  fault.*  It  is  not  a 
prejudicial  disobedience  of  the  admonition  of  the  court  not  to  talk 
about  the  merits  of  the  case,  for  a  juror  to  state,  at  the  conclusion 
of  the  charge  of  the  court,  that  there  is  a  misunderstanding 
among  the  jury  as  to  the  testimony  of  a  witness,  and  ask  to 
have  it  restated.^ 

§  2559.  Between  Jurors  and  the  Saccessful  Party.  —  But, 
on  obvious  grounds,  unexplained  commxtnications  between  a 
juror  and  the  successful  party  to  the  suit,  his  friends,  counsel  or 
agents,  will  lead  to  such  an  inference  of  tampering  as  will  avoid 
the  verdict,*  and  for  stronger  reasons,  this  result  will  follow 
where  the  communication  involves  a  plain  effort  in  behalf  of  the 
successful  party  to  influence  the  verdict  of  the  jury  by  improper 
means.^    While  conversation,   especially   familiar   intercourse, 


1  Carlisle  o.   Sheldon,  SB  Vt.  440;      206;    Vaughn    v.     Dotson,  8    Swan 


McDaniels  v.  McDaniels,  40  Vt.  8(i3; 
Peacham  v.  Carter,  21  Vt.  615;  Wins- 
low  v.  Campbell,  4G  Vt.  746 ;  ante^  §  2549. 
«  Clement  r.  Spear,  56  Vt.  401. 

*  People  V.  West,  73  Cal.  345;  «.  c. 
14  Pac  Rep.  848. 

*  Com.  V.  Roby,  12  Pick.  (Mass.) 
496,  620;  Hamilton  v.  Pease,  38  Coun. 
115;  Martin  v.  Morelock,  32  111.  485. 
See  Pope  v.  State,  36  Miss.  121;  Ned 
r.  State,  33  Miss.  364;  Organ  v.  State, 
26. Miss.  83;  Hare  v.  State,  4  How. 
(Miss.)  187 ;  McCann  v.  State,  9  Smed. 
&  M.  (Miss.)  465,  469. 

»  Post^  §  25G0.  Cottle  v,  Cottle,  6 
Me.   140;    Walker  r.  Walker,  11   Ga. 


(Tenn.),  348j  Sexton  v.  Lelievrre,  4 
Coldw.  (Tenn.),  11;  Tucker  v.  South 
Kingston,  5  R.  I.  558,  561;  Hicks  v. 
Drury,  5  Pick.  (Mass.)  296;  Mclntire 
p.  Hussey,  57  M«.  493;  Cilley  v.  Bart- 
lett,  19  N.  H.  312,  324;  State  v.  Ilas- 
call,  6  N.  H.  852,  3G0;  Mcllvaine  c. 
Wilkins,  12  N.  H.  474,  476;  Perkins  v. 
Knight,  2  N.  H.  474;  Martin  9. 
Morelock,  32  HI.  485;  Knight  o. 
Freeport,  13  Mass.  213;  Heffrou  o. 
Gallupe,  55  Me.  563,  569;  Coster  ». 
Merest,  3  Brod.  &  Bing.  272;  Sehaff 
r.  Gray,  2  Yeates  (Pa.),  273;  Sloan  r. 
Harrison,  1-  N.  J.  L.  (Coxe)  123; 
Ritchie  v.  Holbrooke,  7  Serg.    &  R. 
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between  interested  parties  and  jurors,  while  a  suit  is  under  ad- 
visement, should  be  avoided,  as  tending  to  impair  confidence  in 
the  administration  of  justice, — yet  it  frequently  happens  that, 
in  civil  cases,  during  the  recesses  of  the  court,  parties  and  jurors 
are  casually  thrown  together,  at  hotels,  on  the  highway,  and  in 
other  public  places,  and  converse  upon  different  topics  without  a 
thought  of  impropriety  in  doing  so.  These  conversations,  it  is 
said,  have  never  been  considered  as  sufficient  of  themselves  to 
set  aside  a  verdict.^  **  Where  an  unauthorized  communication  is 
made  to  a  juror,  in  a  cause  on  trial,  which  may  have  influenced 
his  mind  in  favor  of  the  successful  party,  a  new  trial  will  be 
granted  for  that  reason ;  but  if  it  is  apparent  that  the  communi- 
cation could  not  have  had  such  influence,  it  is  no  ground  for  a 
new  trial."  ^  Therefore  a  communication  by  the  successful 
party  to  the  jurors  pending  the  trial,  if  casually  made^  without 
any  intent  to  influence  the  verdict,  and  if  the  court  can  clearly 
see  that  it  could  not  have  had  any  effect  on  the  minds  of  the 
jurors,  it  is  not  ground  for  a  new  trial.* 

§  2560.  Tampering  with  Jurors:  Embracery.  —  Embracery, 
which  consists  of  a  corrupt  attempt  to  influence  the  verdict  of  a 
Jury  by  other  means  than  evidence  and  argument  in  open  court ,^ 
IS   not  only    indictable  at   common  law,'^  and  under   statutes,* 


(Pa.)  458;  Hawkins  r.  New  Orleans 
Printing  Co.,  29  La.  Ann.  134;  Brad- 
bury T7.  Cony,  62  Me.  223;  Smith  v. 
WiUingham,  44  Ga.  200;  McCarver  v. 
Plpen,  12  Ileisk.  (Teun.)  657;  Hamil- 
ton V.  Pease,  88  Conn.  115;  Reynolds 
v.  Champlaln  Trans.  Co.,  9  How.  Pr. 
(N.  Y.)  7;  Mencli  v.  Bolbach,  4  Pliila. 
(Pa.)  68;  Simpson  r.  Kent,  9  Phila. 
(Pa.)  30.  But  see  Nesmith  r.  Clin- 
ton Fire  Ins.  Co.,  8  Abb.  Pr.  (N.  Y.) 
141. 

»  Borland  v.  Barrett,  76  Va.  128, 
137. 

«  Clialmers  r.  Whittemore,  22  Minn. 
306. 


s  Oswald  V.  Minneapolis  &c.  R. 
Co.,  20  Minn.  5.  These  decisions 
modify  the  original  rule  stated  in  tlie 
early  case  of  Hoberg  v.  State,  3  Minn. 
262. 

<  Co.  Litt.  369.a;  1  Hawk.  P.  C. 
(Curwood's  ed.)  466,  §  1 ;  4  Bla.  Com. 
140;  2  Bish.  Cr.  L.,  §  384;  Com.  r. 
Kauffman,  1  Phlla.  (Pa.)  534.  See 
State  V.  Sales,  2  Nev.  268;  Gibbs  r. 
Dewey,  6  Cow.  (N.  Y.)  508;  Grannis 
r.  Brandon,  5  Day  (Conn.),  260,  278. 

^  Th6mp.  &  M.  Jur.,  436,  and  au- 
thorities cited. 

^  Ibid*  437,  and  statutes  cited. 
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but  is  punishable  as  a  contempt  of  court ;  ^  is  ground  of  a  civil 
action  for  damages,^  and,  on  grounds  of  public  policy,  is  always 
ground  for  a  new  trial,  without  reference  to  the  merits  of  the 
case,  and  whether  successful  or  not.^  The  law  is  so  sensitive 
upon  this  subject,  that  affidavits,  not  explained  away,  casting 
.suspicion  of  such  misconduct  on  the  prevailing  party,  will  avoid 
the  verdict.*  The  rule  is  applied  with  almost  equal  stringency 
whether  such  attempts  proceed  from  the  prevailing  party  him- 
self,* from  his  frieudsj^  or  even  from  officious  third  personsJ 
It  is  upon  this  principle,  as  elsewhere  seen,^  that  'unexplained  com- 
munications between  the  jury  and  the  prevailing  party,  his  coun- 
sel or  friends,  create  such  a  presumption  against  the  integrity 
of  the  verdict  that  it  will  not  be  allowed  to  stand ;  ^  though,  where 
the  nature  of  the  communication  is  disclosed,  on  grounds  else- 
where appearing,^®  a  new  trial  will  not  be  granted,  unless  there 
was  an  apparent  object  improperly  to  influence  the  jury.^^    The 


1  AnJU^  §  135;  Re  May,  1  Fed.  Rep. 
737,  742.  See,  as  to  the  liability  of 
jurors  for  contempt,  United  States  v. 
DeVaughan,  3  Cranch  C.  C.  (U.  S.) 
84;  State  v.  Doty,  32  N.  J.  L.  403; 
Houston  V.  Potts,  65  N.  C.  41. 

>  Co.  Lltt.  369.a. 

«  Tomlin  v.  Cox,  19  N.  J.  L.  76; 
Knight  V.  Freeport,  18  Mass.  218; 
Mench  v.  Bolbach,  4  Phila.  (Pa.)  68 ; 
Simpson  V.  Kent,  9  Phlla.  (Pa.)  80; 
Sheafl  r.  Gray,  2  Yeates  (Pa.)  273; 
Heffron  v.  Gallupe,  65  Me.  563;  Ritchie 
-».  Holbrooke,  7  Serg.  &  R.  (Pa.)  468 
(bribery);  Hawkins  r.  New  Orleans 
Printing  Co.,  29  La.  Ann.  134  (brib- 
ery) ;  Allen  r.  Aldrich,  29  N.  H.  68, 
75;  State  v.  Hascall,  6  N.  H.  862; 
McIUvalnev.  Wilkins,  12  N.  H.  474; 
Hilton  V.  Southwick,  17  Me.  308 ;  Co- 
hen 0.  Robert,  2  Strobh  L.  (S.  C.)  410, 
416. 

4  Huston  V.  Vail,  51  lud.  299.  But 
see  United  States  v.  Chaffee,  2  Bond 
(U.  S.),  147;  Spencely  v.  DeWUlott,  8 
Smith  (K.  B.),  822. 


'  The  prosecuting  witness  in  a 
criminal  case  is  a  party  within  the 
meaning  of  this  rule.  State  v.  Has- 
call, 6  N.  H.  352,  360,  363. 

«  McDaniels  v.  McDaniels,  40  Vt. 
863;  Bradbury  v.  Cony,  02  Me.  223; 
Nesmith  v.  Clinton  Fire  Ins.  Co.,  8 
Abb.  Pr.  (N.  Y.)  141.  See,  also,  Ham- 
ilton p.  Pease,  38  Conn.  115;  Mclntire 
V,  Hussey,  57  Me.  493;  Cilley  v,  Bart- 
lett,  19  N.  H.  312,  324;  Heffron  v. 
Gallupe,  55  Me.  563,  568-70. 

^  Hamilton  v.  Pease,  38  Conn.  115. 
Unless  it  clearly  appears  that  the 
jurors  were  not  thereby  influenced. 
Nesmith  v,  Clinton  Fire  Ins.  Co.,  8 
Abb.  Pr.  (N.  Y.)  141. 

8  AnU^  §  2559. 

«  Martin  v.  Morelock,  32  lU.  485; 
Tomlin  v.  Cox,  19  N.  J.  L.  76 ;  David- 
son V.  Manlove,  2  Coldw.  (Tenn  )  346. 
»  Ante,  §  2649. 

11  Wise  V.  Bosley,  32  Iowa,  84; 
State  r.  Cucuel,  31  N.  J.  L.  249,  262; 
Brake  t?.  State,  4  Baxt.  (Tcun.)  3G1; 
Shea  V.  Lawrence,   1  AUen  (Mass.), 
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principles  of  public  policy  which  require  the  court  to  set  aside 
a  verdict  because  of  such  tampering,  irrespective  of  the  merits, 
prevent  it  from  doing  it  when  the  unsuccessful  party  himself  has 
made  the  like  attempt  and  stands  before  the  court  with  unclean 
hands/  It  is  scarcely  necessary  to  add,  that  the  affidavits  of 
jurors  are  always  received  to  show  attempts  so  dangerous  to  jus- 
tice,^ though  not  to  disclose  the  effect  which  such  attempts  have 
had  upon  their  own  minds  or  those  of  their  fellows.^ 

§  2561.  Beading:  the  Newspapers.  —  The  mere  fact  that  the 
jurors  are  permitted,  during  the  progress  of  the  trial,  to  read 
the  current  newspapers,  has  not  generally  been  regarded  as 
ground  for  a  new  trial,*  and  the  court  may  properly  grant  this 
indulgence  to  jurors,  down  to  the  time  when  they  retire  to  con- 
sidef  their  verdict,*  unless  the  newspapers  contain  reports  of  the 
trial,^  or  other  prejudicial  matter  in  the  form  of  editorial  com- 
ments or  otherwise' — especially  where  such  matter  gets  accident- 
ally into  the  jury  room  in  civil  trials,*  and  is  not  read  by  any  of 


167;  Smith  v.  Lovejoy,  62  Ga.  372. 
See  also  Cohron  v.  State,  20  Ga. 
753.  But  If  the  opposite  party  have 
noticcy  during  the  progress  of  the 
trial,  of  such  a  communication,  and 
do  not  complain,  he  thereby  waives 
the  right  to  make  it  the  ground  for  a 
motion  for  a  new  trial.  Fessenden  v. 
Sager,  53  Me.  531,  536. 

1  Hutchinson  v.  Consumers*  Coal 
Co.,  36  N.  J.  L.  24,  29. 

»  Ritchie  V.  Holbrooke,  7  Serg.  &R. 
(Pa.)  458;  Hawkins  v.  New  Orleans 
Printing  Co.,  29  La.  Ann.  134;  Taylor 
r.  Everett,  2  How.  Pr.  (N.  Y.)  23; 
Thomas  v.  Chapman,  45  Barb.  98. 

5  Taylor  v,  Everett,  supra;  Thomas 
V,  Chapman,  supra. 

*  State  17.  Anderson,  4  Nev.  266, 
278;  Hunter  v.  State,  43  Ga.  484,  524 
(where  the  newspaper  contained  a 
diatribe  against  one  of  the  prisoner's 
counsel) ;  United  States  v.  McKec,  3 
Cent.  L.  J.  258,  259. 


'^  United  States  v.  Gibert,  2  Sainn. 
(U.  S.)  19,  81,  82. 

«  Palmore  t;.  State,  29  Ark.  248; 
Walker  v.  State,  87  Tex.  366,  889; 
Com.  V.  Landis,  12  Phlla.  (Pa.)  676. 

'  Palmore  v.  State,  29  Ark.  248 ; 
Walker  v.  State,  37  Tex.  866,  889; 
Com.  V.  Landis,  12  Piiila.  (Pa.)  676; 
United  States  r.  Reid,  12  How  (U.  S.) 
861,  366;  s.  t.  3  Hughes  (U.  S  )  609; 
State  V,  Cucuel,  31  N.  J.  L.  249,  263; 
People  r.  Gaffney,  14  Abb.  Pr.  (n.  s.) 
(N.  Y.)  36.  Compare  Flanegan  r.  State, 
64  Ga.  62 ;  People  r.  Williams,  24  Cal. 
81,  38.  Affidavits  of  jurors,  will,  it 
seems,  be  heard  for  the  purpose  of 
showing  that  they  are  not  so  prejudiced. 
United  States  «.  Reid,  supra;  State  «. 
Cucuel,  supra;  United  States  v.  Mc- 
Kee,  3  Cent.  L.  J.  258;  Chicago  «• 
Dermody,  61  111.  431. 

8  Thrall  v.  Smiley.  9  Cal.  629. 
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the  jurors.^  But  where,  in  a  capital  case,  the  charge  of  the 
court  was  not  reduced  to  writing,  but  the  jury,  during  their  de 
liberations,  read  and  made  use  of  a  newspaper  report  of  a  mate- 
rial portion  of  it,  it  was  held,  on  grounds  plainly  untenable,  that 
the  verdict  must  be  set  aside,  although  the  trial  judge  had  recog- 
nized the  report  as  correct.* 

§  2562.  Juries  Allowed  Refreshments  In  Modern  Trials^  — 

By  the  ancient  common  law,  as  is  well  known,  juries  were  to  be 
kept  together,  while  deliberating  upon  their  verdict  without  food, 
drink,  fire  or  candle,  until  they  were  agreed.^  In  modern  times 
this  rule  has  been  relaxed;  but  the  practice  is  still  kept  up,  in 
some  jurisdictions,  of  requiring  an  application  for  refreshments 
for  the  jurors  to  be  made  to  the  court;  *  which  application  the 
court  will  always  grant,  in  the  exercise  of  a  sound  discretion^  by 
allowing  them  such  seasonable  refreshments,  medicine,  and  other 
necessaries  as  can  be  furnished  without  exposing  them  to  outside 
influence;  and  such  exercises  of  discretion  cannot  be  assigned 
for  error.* 

§  2563.  What  If  Procured  without  the  Knowledge  of  th\d 

Court.  —  The  mere  fact  that  jurors  send  out,  during  their  delib- 

* 

erations,  by  their  bailiff,  and  procure  refreshments,  without  the 
per^uission  of  the  court,  will  not,  in  the  absence  of  any  suspic- 
ion of  improper  influence,  be  ground  for  setting  aside  their 
verdict,  although  such  conduct  is  censurable,  and  perhaps  punish- 


1  Chicago  V.  Dermody,  supra. 

«  Farrar  ».  State,  2  Ohio  St.  54,  79, 
(Bartley,  C.  J.,  dissenting).  Where, 
in  a  capital  trial,  the  prisoner's  counsel 
observed  a  juror  reading  a  newspaper 
containing  statements  unfavorable  to 
the  prisoner,  and  without  privately 
calling  the  attention  of  the  judge  to  it, 
concluded  that  it  was  best  to  have  no 
public  notice  taken  of  it,  tlie  irregu- 
larity was  tliereby  waived  and  the 
prisoner  precluded  from  insisting 
upon  it  as  ground  for  a  new  trial. 
BuUiner  v.  People,  95  lU.  394. 


«  Co.  Lltt.  227  b. 

*  Purlnton  v.  Humphreys,  6  Me. 
379;  O'Barr  v.  Alexander,  37  Ga. 
196. 

*  O'Shields  v.  State,  65  Ga.  69G; 
Reg.  17.  Newton,  3  Car.  &  K.  85;  8.  c.  13 
Q.  B.  716;  8  Cox  C.  C.  489;  13  Jur. 
60(1;  18L.  J.  (M.  C.)  201,  wliere  tlie 
judge  allowed  a  sick  juror  brandy,  but 
refused  him  beef  tea.  See  also  in 
support  of  tlic  text,  State  v.  Town, 
Wright  (Ohio),  75;  Templetonr.  State, 
5  Tex.  App.  399. 
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able.^  Indeed,  it  is  a  settled  rule  of  law,  dating  back  to  a  very 
eai^ly  period,  that  the  mere  fact  that  the  jury  eat  and  drink  at  their 
own  cost,  or  otherwise  than  at  the  cost  or  by  the  procurement  or 
favor  of  the  successful  party,  while  deliberating  on  their  verdict, 
though  an  irregularity,  will  not  be  ground  for  a  new  trial.^     So,. 


1  Piirinton  v.  Humphreys,  6  Me. 
879;  0*Barri7.  Alexander,  37  Ga.  1^5; 
State  V.  Degonia>  09  Mo.  485. 

*  State  V.  Sparrow,  3  Murph.  (N. 
C.)  487;  Harrison  v.  Rowau,  4  Wash. 
C.  C.  (U.  S.)  32;  Austen  «.  Baker,  12 
Mod.  250.  '*  If  they  eat  and  drink  at 
their  own  costs,  by  assent  of  their 
keepers,  It  being  offered  by  their 
keepers,  it  shall  not  avoid  the  verdict. 
Said  to  be  so  adjudged  in  divers 
times."  21  Vln,  Abr.  448,  tit.  Trial, 
G.  g.  In  Co.  Litt.  227.  b.,  it  is  said 
that  if  a  juror  eat  and  drink  at  his 
own  expense  before  the  jury  have 
agreed,  he  is  liable  to  be  fined,  but  the 
verdict  is  good.  In  Duke  of  Rich- 
mond V.  Wise,  1  Ventr.  125,  the  jury 
had  wine,  but  it  did  not  appear  to  be 
at  the  expense  of  either  party.  It  was 
held  no  ground  for  a  new  trial.  The 
leading  American  case  in  support  of 
the  text  is  Cora.  v.  Roby,  12  Pick.  496, 
616,  where  the  subject  is  discussed  by 
Chief  Justice  Shaw,  with  his  usual 
ability,  and  many  authorities  exam- 
ined. See  also  Thompson  v.  Com.,  8 
Gratt.  637,  657;  Wilson  v.  Abrahams, 
1  Hill  (N.  Y.),  207.  Altliough  the 
question  in  this  last  case  was  whether 
the  use  of  intoxicating  liquors  by  a 
juror,  pending  tlie  trial,  is  of  itself  suf- 
ficient to  vitiate  the  verdict,  yet  the  gen- 
eral subject  of  tlie  effect  of  jurors  tak- 
ing refreshments  without  the  order  of 
till!  court  was  considered  on  autliority. 
In  an  old  case  it  was  resolved  that  **  if 
the  jury  eat  and  drink  at  the  charge  of 
the  party  for  whom  the  verdict  is 
found,   it  avoids   it;    and  if  at  their 


own  charge,  they  are  only  finable.'^ 
Hex  V.  Burdett,  12  Mod.  Ill;  «.  c.  1 
•Ld.  Raym.  148.  In  another  case  it  was 
moved  In  arrest  of  judgment  that  the 
jurors  had  taken  meat  and  drink  be- 
fore their  verdict  was  given.  This 
was  certified  on  the  posteOf  but  not  ex- 
amined at  whose  charge.  The  court 
said:  **  That  would  make  a  great  dif- 
ference; for  if  it  were  at  the  cost  of 
the  party  for  whom  they  gave  their 
verdict,  it  would  make  the  verdict 
void;  but  if  it  whereat  their  own  costs, 
it  is  only  finable,  and  the  verdict  good, 
Ilarebottle  v.  Placock,  Cro.  Jac.  21. 
In  Co.  Litt.  227.  b  ,  the  law  is  thus 
stated:  **If  the  jurie,  after  their  evi- 
dence given  unto  them  at  the  barre, 
doe,  at  their  own  charges  eate  or 
drinke,  either  before  or  after  they  be 
agreed  on  their  verdict,  it  is  finable, 
but  it  should  not  avoid  the  verdict; 
but  if  before  they  be  agreed  on  their 
verdict,  they  eate  or  drinke  at  the 
charge  of  the  plaintife,  if  the  verdict 
be  given  for  him  it  shall  avoid  the 
verdict:  but  if  it  be  given  for  the  de- 
fendant, it  shall  not  avoid  it;  and  si'c 
e  converso.  But  if,  after  they  be  agreed 
on  their  verdict,  they  eate  or  drinke  at 
the  charge  of  him  for  whom  they  doe 
passe,  it  shall  not  avoid  the  verdict." 
This  doctrine  has  more  recently  been 
held  to  apply  only  to  cases  where  all 
that  remains  for  the  jury  is  to  delib- 
erate and  give  their  verdict,  and  even 
then  to  cases  where  the  whole  jury, 
and  not  one  or  more  of  them,  have 
been  treated  or  entertained.  Morris 
V.  Vivian,  lOMees.  &  \V.  137. 
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where  a  trial  is  protracted  for  several  days,  it  is  decent  and  nec- 
essary, and  therefore  proper,  for  the  sheriff  who  has  charge  of 
the  jury  to  send  and  receive  for  them  messages  in  regard  to 
changes  of  clothing,  and  to  send  for  and  bring  such  changes  of 
clothing  to  them.^ 

§  2564.  Or   at  the   Expense   of   the   Successful  Party.  — 

Where  a  juror  has  been  treated,  fed  or  entertained  by  the  suc- 
cessful party,  or  his  counsel,  or  at  the  expense  of  either,  a  new 
trial  will,  in  nearly  all  cases,  be  granted.^  This  rule  is,  by  most 
courts,  deemed  indispensably  necessary  to  preserve  the  integrity 
of  juries.  It  being,  as  already  stated,^  a  rule  of  public  policy, 
it  will  be  enforced  without  reference  to  the  question  whether  or 
not  the  verdict  was^  right!  But  the  mere  fact  that  the  jury  in  a 
criminal  case,  were  kept  and  took  their  meals  at  the  house  of  one 
who  aided  the  prosecutor  in  impaneling  the  jury,  was  held  no 
ground  for  a  new  trial.*  Nor  is  it  ground  for  new  trial  that  the 
jurors  partook  of  refreshments  at  the  expense  of  unsuccessful 
parttj;  since  he  cannot  complain  of  his  own  wrong.* 


1  State  V,  Caulfield,  23  La.  Ann.  148. 
In  a  case  in  Nevada,  in  which  much 
of  the  learning  on  the  subject  is  gone 
over,  this  limitation  is  denied,  and  it 
is  held  that  the  rule  that  a  verdict  in 
favor  of  a  party  who  treats  or  enter- 
tkins  the  jury,  will  be  set  aside,  ap- 
plies to  any  treating  of  any  of  the 
jury  at  any  time  after  they  are  sworn 
and  before  they  agree  on  tlieir  verdict; 
whetlier  once  or  several  times ;  by  de- 
sign or  inadvertence;  in  the  presence 
of  the  officer,  or  in  his  absence;  and 
whetlier  it  might  be  called  for  or  un- 
called for  by  the  proprieties  of  life. 
Sacramento  &c.  Mining  Co.  r. 
Showers,  6  Nev.  291. 

*  Ensign  r.  Harney,  16  Neb.  330;  s. 
e.  43  Am.  Rep.  344  (horse  and  bug- 
gy borrowed  of  counsel) ;  Pelham  v. 
Page,  6  Ark.  535,  53S,  per  Oldham,  J.; 
Studley  v.  Hall,  22  Me.  198;  Walker  r. 
Walker,  11  Ga.  203,   20G;   Walker  v. 


Hunter,  17  Ga.  364,  414;  Sacramento 
&c.  Mining  Co.  v.  Showers,  6  Nev.  291 ; 
Springer  v.  State,  84  Ga.  379  (horses 
of  jurymen  provided  for  by  counsel) ; 
Drake  v,  Newton,  23  N.  J.  L.  Ill; 
Pittsburgh  &c.  R.  Co.  v.  Porter,  82 
Ohio  St.  328;  Mynatt  v,  Hubbs,  6 
Heisk.  (Tenn.)  320;  Lyons  v.  Law- 
rence, 12  Bradw.  (Ill)  531  (refresh- 
ments offered  to  the  jury  in  the  presence 
of  the  court  during  argument.)  **Every 
one  ought  to  know  that  for  any,  even 
the  least,  intermeddling  with  jurors, 
the  verdict  will  always  be  set  aside." 
Knight  V.  Freeport,  13  Mass.  218. 

«  AnU,  §  25G0. 

^  Wilson  r.  State,  6  Baxt.  (Tenn.) 
206.  Compare  Odle  v.  State,  C  Baxt. 
(Tenn.)  159. 

*  State  r.  Sparrow,  2  Murph.  (N. 
C.)  487;  2  Hale  P.  C.  306;  21  Vin.  Abr. 
tit.  Trial,  G.  g.;  anU^  §  2560. 


1928  CUSTODY  AND  CONDUCT  OF  JURY.     [2  Thoiiip.  Tr., 

§  2585.  View  that  the  Rule  does  not  Extend  to  Customary 
Hospitality  and  Civility. — Most  of  the  cases  first  cited  in  the 
last  preceding  section  uphold  the  rule  with  severity,  as  a  rule  of 
public  policy;  but  other  courts  tend  towards  the  opinion  that 
neitlier  the  rule  of  the  common  law  in  question,  nor  statutes  de- 
claratory of  it,  such  as  exist  in  some  of  the  States,  are  to  be  so  ap- 
plied as  to  put  parties  to  suits  under  the  restraint  of  denying  to 
jurors  the  usual  and  customary  oflSces  of  hospitality  and  civility. 
Where  jurors  drank  on  a  hot  day  at  the  house  of  the  defendant, 
in  executing  a  writ  of  ad  quod  damnum^  which  they  had  there 
assembled  to  execute;  ^  where  jurors,  assembled  at  the  house  of 
the  petitioner  to  assess  damages  on  account  of  the  laying  out  of 
a  road,  had  drunk  moderately  of  cider  belonging  to  him  and 
furnished  them  by  the  oflScer,  without  his  knowledge  ;  *  where  a 
jury  went  to  view  the  locns  in  quo,  and  while  there  ate  dinner  at 
the  house  of  the  successful  party  in  charge  of  their  bailiff,  there 
being  no  other  place  to  obtain  dinner,  the  bailiff  ordering  the 
same  and  paying  for  it  without  the  solicitation  of  the  party,  and 
he  having  no  conversation  with  the  jury  on  the  subject  of  the 
case;  ^  where  the  ratable  inhabitants  of  the  town  had  entertained 
at  their  houses  members  of  a  jury  impaneled  to  tiy  a  case  in 
which  the  town  was  defendant;  *  where  the  nominal  defendant, 
who  had  no  substantial  interest  in  the  suit,  entertained  at  his 
house  every  night  a  member  of  the  jury  while  the  trial  was  in 
progress,  and  before  the  judge  had  summed  up  and  sent  the  jury 
out  to  consider  their  verdict  —  it  appearing  that  it  was  custom- 
ary for  country  gentlemen  so  to  entertain  jurors ;  *  where  an 
employe  of  the  defendant,  a  corporation,  went  with  a  friend 
into  an  oyster  saloon,  and  while  there,  casually  met  two  jurors, 
and  the  four  ate  oysters,  and  the  employe  paid  for  all  that  the 
four  had  eaten  without  the  knowledge  of  the  jurors;  •  where  the 
prevailing  party ,  without  having  sought  a  juror  for  that  purpose, 

I  Coleman  v.  Moody,  4  Hen.  &  M.  ^  Carlisle  v,  Sheldon,  88  Vt.  440. 

(Va.)  1.  «  Morris  v.  Vivian,  10  Mees.  &  W. 

*  Tripp  r.  Commissioners,  2  Allen  137. 

(Mass.),  656.  «  Eakin  v.  Morris  Canal  Co.,  24  N. 

^  Johnson  v.  Greim,  17  Neb.  447.  J.  L.  538. 
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conveyed  him  to  his  home  in  his  wagon,  a  distance  of  several 
miles,  but  without  conversing  with  him  about  the  case — the 
court  having  adjourned  over  Saturday  night  till  Monday  morn- 
ing ;^  in  these  and  other  like  cases,^  it  appearing  that  the  jurors 
had  not  been  subjected  to  any  improper  influence  other  than  that 
complained  of,  the  courts  have  refused  to  set  aside  verdicts  on 
the  ground  of  tampering.  But  unusual  civilities  and  attenliona 
practiced  by  the  successful  party,  his  counsel  or  partisans,  such 
as  excite  a  suspicion  as  to  the  motive  of  the  party,  will,  upon 
grounds  already  stated,"*  under  either  view  of  this  question, 
require  the  granting  of  a  new  trial. ^ 

§  2566.  Use  of  intoxicating  liiquors  by  the  Jurors.  —  Some 
courts  have  held  that  the  use  of  such  liquors  in  quantities  how- 
ever small,  without  leave  of  the  court,  will  be  good  ground  for 
setting  aside  the  verdict,  without  inquiry  as  to  what  effect  it  had 
upon  the  jurors  who  drank  it ;  *  and  this  rule  has  been  applied  in 
civil  as  well  as  criminal  cases.*  But  the  courts  generally  have 
adopted  the  more  reasonable  rule,  that  the  fact  that  member  of 
A  jury  did,  during  the  trial  of  a  cause,  or  while  deliberating  on 


1  Hilton  t;.  Southwick,  17  Me  303. 
■Compare  Cottle  v.  Cottle,  cited  in  the 
next  section. 

*  Koester  v.  Ottumwa,  84  Iowa,  41. 
And  see  Ford  v.   Holmes,   Gl  Ga.  419. 

'  AiUe,  §  2560. 

<  PhiUipsburg  Bank  v,  Fulmer,  31 
^.  J.  L.  63,  57;  Cottle  v.  Cottle,  6 
Me.  140;  Sexton  v,  Lelievrre,  4 
•Coldw.  (Tenn.)  11  (distinguishing 
Vaughan  v,  Dotson,  2  Swan  (Tenn.), 
548);  antp,  §  2559. 

*  People  t?.  Douglass,  4  Cow.  (N.  Y.) 
26,86;  Jones  r.  State,  13  Tex.  168, 179; 
State  V.  Baldy,  17  Iowa,  39;  State  v. 
BuUard,  16  N.  II.  139,  145.  Contra^ 
Oihnanton  v.  Hum,  38  N.  H.  108,  114. 

*  Leighton  v.  Sargent,  31  N.  II.  120, 
137;  Greggr  McDaniel, 4  Harr.  (Del.) 
£67;  Briant  v.  Fowler,  7  Cow.  (N.  Y.) 


662  (overruled  in  Wilson  r.  Abrahams, 
1  Hill  (N.  Y.),  207) ;  Ryan  r.  Harrow, 
27  Iowa,  494.  Contra^  Williamson  v. 
Reddish,  45  Iowa,  650;  Van  Buskirk  v. 
Daugherty,  44  Iowa,  42.  The  rule 
which  exacts,  on  the  part  of  jurors, 
entire  abstinence  from  intoxicating 
liquors,  is  founded  principally  on  the 
reason  that  such  a  rule  is  a  rule  of  ab- 
solute safety,  and  that  any  departure 
from  it  is  attended  with  danger.  The 
arguments  in  its  favor  have  been  well 
expressed  by  Beck,  J.,  In  the  leading 
case  on  the  subject.  In  Iowa  (Ryan  «. 
Harrow,  supra),  though  subsequently 
the  same  court  regarded  this  case  as 
going  as  far  as  the  rule  could  be  ex- 
tended. Van  Buskirk  v.  Daugherty, 
supra. 
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their  verdict,  drink  intoxicating  liquors,  will  not  be  ground  for  a 
new  trial,  unless  there  is  some  reason  to  suppose  that  such  liquor* 
were  drunk  at  such  time,*  or  in  such  quantities  as  to  unfit  them 
for  the  performance  of  their  duties ;  or  unless  they  were  furnished 
by  the  party  in  whose  favor  the  verdict  was  afterwards  rendered ;  ^ 
or  at  least,  unless  the  circumstances  were  such  as  to  create  a  rea- 
sonable suspicion  that  the  drinking  may  have  improperly  influ- 
enced the  verdict.'  The  courts  vary  in  the  strictness  with  which 
they  apply  the  rule.  In  one  court  it  is  held  that,  while  the  intro- 
duction of  intoxicating  liquors  as  a  beverage  into  the  jury  room 
is  censurable  and  should  be  the  subject  of  exemplary  punish- 
ment, it  will  not  vitiate  the  verdict  if  it  can  be  affirmaHvely  shown 
that  it  did  not  injuriously  affect  the  deliberations  of  the  jury ;  ^  in 
other  words,  like  an  unauthorized  separation,  it  creates  a  presww/)- 
Hon  agjiinst  the  integrity  of  the  verdict,  which  must  be  removed 
by  evidence,  or  the  verdict  will  bo  set  aside.  Another  court  has 
said  that  a  '*  judge  at  nisi priua  showXA.  never  hesitate  to  set  aside 
a  verdict  in  a  criminal  case,  where  there  is  even  a  siispicion  that 
any  juror  was  in  the  least  affected  by  intoxicating  liquor  during 


*  See  Falrchlld  v.  Snyder,  43  Iowa, 
23  (where  the  liquors  were  drank  by  a 
juror  at  night  pending  the  trial). 

■  Com.  V.  Roby,  12  Pick.  (Mass.) 
49G,  617;  Wilson  v.  Abrahams,  1  Hill 
(N.  Y.),  207;  Pclham  v.  Page,  6  Ark. 
636,  639;  State  v.  Upton,  20  Mo.  397; 
Coleman  v.  Moody,  4  Hen.  &  M.  (Va.) 
1 ;  Redmond  v.  Royal  Ins.  Co.,  7  Phila. 
(Pa.)  167;  Tripp  v.  County  Commis- 
sioners, 2  Allen  (.Mass.),  656;  Russell 
V.  State,  63  Miss.  367,  382;  Pope  v. 
State,  36  Miss.  121,  136;  Roman  v. 
State,  41  Wis.  312,  316;  Kee  v.  State, 
28  Ark.  165,  166;  Perry  v.  Bailey,  12 
Kan.  639,  646;  Larimer  t?.  Kelly,  13 
Kan.  78;  Westmoreland  i7.  State,  45 
Ga.  225,  282;  State  v.  Sparrow,  3 
Murph.  (N.  C.)  487;  Davis  r.  People, 
19  111.  74,  77 ;  Purinton  v.  Humphreys, 
6  Me.  379;  State  v.  Jones,  7  Nev.  408, 


414;  Richardson  r.  Jones,  1  Nev.  406; 
State  V.  Caulfleld,  23  La.  Ann.  148; 
Stone  V.  State,  4  Humph.  (Terin  )  27; 
Rowe  v.  State,  11  Humph.  (Tenn.)  491 ; 
Thompson  v.  Com.,  8  Gratt.  (Va.) 
639,  6W;  Vaughan  t;.  Dotson,  2, Swan 
(Tenn.),  348.  (Compare  Sext-on  v. 
I^lievrre,  4  Coldw.  (Tenn.)  11);  Mc- 
Carty  v.  McCarty,  4  Rich.  L.  (N.  C.) 
694;  Palmore  «,  State,  29  Ark.  '248; 
State  V,  West,  69  Mo.  401;  Gilmanton 
V.  Ham,  38  N.  H.  108,114. 

»  Wood  V.  State,  34  Ark.  341 ;  Roman 
V.  State,  41  Wis.  312,  316;  Pittsburgh 
&c.  R.  Co.  V.  Porter,  32  Ohio  St.  328; 
Tuttle  V.  State,  6  Tex.  App.  656;  Webb 
V.  State,  6  Tex.  App.  696;  Pratt  v. 
State,  66  Ind.  .179;  RusseU  v.  State,  53 
Miss.  369,  882. 

*  RusseU  V.  State,  53  Miss.  869. 
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the  progress  of  the  trial,  or  the  deliberation  upon  the  verdict."^ 
If  a  bottle  is  passed  around  and  the  jurors  drink  of  it  while  sit^ 
ting  ill  court  as  such,  a  ne^y  trial,  will,  be  granted,^  though  not 
necessarily  so  where  it  is  done  during  a  recess  of  the  court."* 
And  it  is  conceded  that  circumstances  may  arise  (though  rarely) 
making  it  proper  for  the  judge,  even  without  consent  of  the 
parlies,  to  permit  jurors  to  partake  of  intoxicating  liquor  during 
the  progress  of  the  trial,  for  medical  purposes.^  But  where  the 
drinking  of  ardent  spirits  by  a  juror  is  attended  with  othet  cir^ 
cumstauces  of  misconduct^  as  where  a  juror  separates  from  his 
fellows  to  drink  in  a  bar  room,*  or  where,  on  being  interrogated 
touching  his  qualifications   as  a  juror,  he  has  concealed  a  bias 


^  Lewis,  C.  J.,  In  State  v,  Jones,  7 
Nev.  408,414.  Old  and  quaint  cases  go- 
ing to  the  effect  that  the  jurors  would 
be  fined  for  drinking  intoxicating  li- 
quors, though  it  would  not  set  aside 
their  verdict.  Anon.,  I  Dyer,  37  b.  pi. 
46 ;  Duke  of  Richmond  w.  Wise,  1  Vent. 
124.  In  the  trial  of  the  Seven  Bishops, 
after  the  charge  to  the  jury,  the  follow- 
ing colloquy  took  place:  The  Lord 
Chief  Justice :  '^Gentlemen  of  the  jury, 
have  you  a  mind  to  drink  before  you 
go?"  Jury:  •* Yes,  my  Lord,  if  you 
please."  Accordingly,  wine  was  sent 
for,  for  the  jury.  See  12  How.  St.  Tr. 
429.  In  Texas,  the  court,  in  an  early 
case  (Jones  v.  State,  13  Tex.  1C8),. 
fell  into  the  extreme  view,  by  follow- 
ing People  V.  Douglass,  4  Cow.  (N. 
Y.)  26,  that  any  use  of  intoxicating 
liquors,  in  quantities  however  small, 
will  require  the  granting  of  a  new 
trial.  This  rule  was  thereafter  re- 
pealed by  the  folio  wing  statute,  enum- 
erating the  causes  for  which  a  new 
trial  might  be  granted :  "  Or  where  any 
juror  at  any  time  during  the  trial,  or 
after  retiring,  may  have  become  so 
intoxicated  as  to  render  it  probable 
his  verdict  was  influenced  thereby; 


but  the  mere  drinking  of  liquor  by  a 
juror  shall  not  be  sufllcient  ground 
for  granting  a  new  trial."  Pasch.  Dig. 
Tex.  Stat.,  art.  3137;  Code  1879,  § 
777,  sub-sec.  7.  Under  this  statute, 
the  Supreme  Court  of  Texas,  without 
endeavoring  to  lay  down  any  preci.'^e 
rule,  has  held  that  the  excessive  use  of 
Intoxicating  liquor  by  the  jury,  in  a 
criminal  trial,  requires  the  granting 
of  a  new  trial;  and  where,  in  a  case  of 
felony,  four  or  five  bottles  of  whisky 
were  introduced  Into  the  jury  room, 
and  drunk  by  the  jurors  to  such  excess 
as  to  produce  "  AiVari'fy,"  it  was  held 
that  the  court  erred  in  refusing  to 
grant  a  new  trial.  March  v.  State,  44 
Tex.  Go. 

*  Pelham  v.  Page,  6  Ark.  535,  538 ; 
Rose  V.  Davis,  4  Cow.  (N.  Y.)  17; 
Kellogg  r.  Wilder,  16  Johns.  (N.  Y.) 
4oo. 

3  Dennison  v.  Collins,  1  Cow.  (N. 
Y.)  111. 

*  See,  for  instance,  United  States 
17.  Glbert,  2  Sumn.  (U.  S.)  19,  81. 

*  Creek  v.  State,  24  Ind.  161 ;  Davis 
V.  State,  35  Ind.  496,  499;  State  v, 
Prescott,  7  N.  H.  287,  296;  Jackson  v. 
Jackson,  40  Ga.  150. 
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which  he  entertained  against  the  opposite  party ,^  or  separating 
from  his  fellows,  and  while  drinking  makes  remarks  showing  bias 
against  the  unsuccessful  party,  ^  —  in  all  such  cases  the  verdict  will 
be  set  aside.^  And,  recurring  to  what  has  already  been  said,  if 
the  intoxicating  liquor  is  furnished  at  the  cost  of  the  prevailing 
party  or  his  attorney,  this  circumstance  will  turn  the  scale  against 
the  verdict,^  unless  it  is  shown  that  it  was  not  intended  to  influ- 
ence his  action  in  the  cause,  and  had  no  such  influence  on  his 
mind.'  But  if  it  is  furnished  a^^Ae  co«^  of  the  unsuccessful 
party ^  he,  of  course,  cannot  complain  of  it.*^ 

§  2567.  Doctrine  Restated  and  Correct  Bale  Sagrgrested.  — 

Any  rule  under  this  head  ought  to  adjust  itself  to  the  habits  of 
the  particular  community  and  of  the  particular  jurors.  A  rule 
"that  would  prohibit  the  reasonable  use  by  a  juror  of  wine  or  beer, 
in  most  countries  of  Europe,  would  .be  injurious  to  justice,  and 
moreover,  would  bo  thought  absurd.  One  who  habitually  takes 
intoxicants,  though  moderately,  would  fall  into  a  state  of  mental 
depression  or  irritation,  if  deprived  of  his  customary  stimulant 
during  a  protracted  trial ;  ^  while  one  not  addicted  to  such  stimu- 
lants would,  if  furnished  with  them,  be  correspondingly  elated 
and  unbalanced.  The  tendency  of  the  one  would  be  to  hang  the 
guiltless,  and  of  the  other  to  acqui(  the  guilty.  At  the  time  of 
the  present  writing  a  popular  spasm  against  the  use  of  intoxicat- 
ing liquors  is  passing  over  the  country.  Judges  are  lik<ily  to  be 
more  or  less  affected  by  it  and  to  be  correspondingly  unbalanced, 
when  dealing  with  the  question  in  its  relation  to  jurors  and  ver- 
dicts. The  following  rules,  sustained  by  authority,  are  sug- 
gested  as  the  proper  guides  for  decision  where  verdicts   are 


^  Ante,  §  116,  p.  121,  note. 
^  Jackson  v.  Jackson,  40  Ga.  150. 
'  See    also   State    v.    Farrant,    16 
Minn.  178,  181. 

*  Sacramento   &c.   Mining    Co.    v. 
Sliowors,  G  Nev.  291. 

*  Pittsburg  &c.  R.  Co.  v.  Porter,  32 
Oh.  St.  328.  Construction  of  statutes 
4igainst  **  giving    by  way    of    treat:" 


Carlisle  o.  Sheldon,  88  Vt.  440,  445. 
Tripp  V.  Commissioners,  2  Allen 
(Mass.),  65G. 

«  Ante,  §  2S64. 

'  See  Hogshead  r.  State,  6  Humph. 
(Tenn.)  69  (where  a  new  trial  was 
granted  because  a  juror  for  want  of 
liquor  was  threatened  with  delirium 
tremens). 
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challenged  on  this  ground:  1.  The  mere  fact  that  a  jury,  pend- 
ing the  trial,  or  while  deliberating  on  the  verdict,  drink  intoxi- 
cating liquor,  without  more,  will  not  be  sufficient  ground  for  a 
new  trial. ^  2.  It  is  no  ground  for  a  new  trial  that  a.  juror  drank 
a  small  quantity  of  liquor  for  medicinal  purposes  while  suffering 
from  real  sickness,  the  quantity  consumed  not  being  sufficient  to 
produce  intoxication.^  3.  Where  the  drinking  of  ardent  spirits 
by  a  juror  is  attended  with  other  improper  conduct,  as  where  a 
juror  separates  from  his  fellows  to  drink  in  a  bar  room,  or  where 
ardent  spirits  are  conveyed  to  him  by  one  of  the  parties,  a  new 
trial  will  be  granted.^  4.  A  new  trial  will  generally  be  granted 
where  a  juror  eats  or  drinks  at  the  expense  of  the  successful 
party.*  5.  The  jealousy  of  the  courts  that  juries  should  not  be 
subjected  to  any  improper  influences  is  such  that,  if  it  appear 
that  intoxicating  liquors  have  been  introduced  into  the  jury 
room,  in  a  manner,  or  in  quantities,  which  the  affidavits  leave 
unexplained y  there  is  a  presumption  that  the  jury  were  improp- 
erly influenced  thereby,  and  a  new  trial  will  bo  granted.* 
6.  Consent  of  counsel,  or  of  the  party,  as  elsewhere  shown,  will 
generally  estop  a  party  in  a  civil  case  from  urging  as  ground  for 
a  new  trial,  that  the  jurors  indulged  in  ardent  spirits,  unless 
abuse  is  shown  to  have  resulted  from  such  indulgence ;  •  but  not, 
it  would  seem,  in  cases  of  felony.^ 

§  2568.  Receiving:  Gratuities :  Fees  of  a  Juror  wlio  is  also 
a  Witness.  —  '*  A  juror  may  always  be  a  witness  for  either  party 
and  still  retain  his  seat  as  a  juror;  and  a  witness  may  be  a  legal 
juror.'*®  Under  peculiar  circumstances,  the  mere  fact  that  a 
person,  who  had  been  summoned  as  a  witness  for  the  successful 
party,  had  afterwards  served  as  juror,  and  had  received  witness 

• 

1  See  the  preceding  section.  '^  Pope  v.  State,  36  Miss.  121. 

2  Williamson  v.  Reddish,  46  Iowa,  ^  Ante,  §2506;  Salter  v.  Glenn,  42 
660;  ?bpe  ''.  Stiite,  36  Miss.  121.                 Ga.  64. 

8  Studley  v.  Hall,  22  Me.  198.  ^  Palraore  v.  State,  20  Ark.  248. 

*  Pelham  v.  Page,  6  Ark.  536,  638,  «  Fellows'  Case,  5  Me.   333.     But 

per  Oldham,  J.;  Studley  v.  Hall,  22     see  ante,  ^77, 
Me.  198;  and  other  cases  In  the  pre- 
ceding section. 
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fees,  including  some  portion  of  the  time  he  sat  as  juror,  was 
held  no  grouud  for  a  new  trial ;  nor  was  it  receiving  a  gratuity 
within  the  meanin^:  of  the  criminal  statute.^ 

2569.  Bailiff  Adm in ist eking  Medicine  and  calling  in  Physician.  — 
Applying  the  rule  of  that  State  that  motions  for  new  trial  are  addressed 
to  the  discretion  of  the  presiding  judge,^  and  that  his  determination  of  the 
matters  of  fact  is  not  open  to  revision,  nor  is  his  decision  overruling  the 
motion,  unless,  as  matter  of  law,  he  was  required,  upon  the  facts  found, 
to  set  aside  the  verdict,^  the  Supreme  Judicial  Court  of  Massachusetts 
have  held  that  the  following  state  of  facts  did  not  require  them,  as  mat- 
ter of  law,  to  grant  It  new  trial :  —  During  the  deliherations  of  the  jury 
in  a  civil  case,  and  in  the  absence  of  the  presiding  judge  from  the  court, 
the  officer  in  charge  of  the  jury,  upon  being  informed  by  the  foreman 
that  a  juror  was  ill  and  required  some  brandy,  saw  the  juror  that  was 
ill  and  sent  for  and  gave  to  the  foreman  two  ounces  of  brandy.  After- 
wards another  juror  fell  upon  the  floor  in  a  fit,  and  the  officer  allowed 
a  physician  to  administer  to  the  juror,  who  recovered.  The  jury  sub- 
sequently agreed  upon  a  verdict.  The  presiding  judge  found  that  the 
officer  acted  in  entire  good  faith,  and  that  the  party  against  whom  the 
verdict  was  given  was  in  no  way  prejudiced  by  his  acts.* 

1  Handly  v,  McCaU,  80  Me.  9,  16.  *  Nichols    v.    Nichols,    136  Mass 

'    ^  Boston    V.  Robbins,    116  Mass.  256;  distinguishing  People  v.  Knapp, 

313;  Woodward  v,  Leavitt,  107  Mass.  42  Mich.  267,  269,  and  citing  People  v. 

463,  460.  Ransom,  7  Wend.   N.  Y.)  417,  424. 

'  Brady  v.  American  Print  Works, 
•  119  Mass.  98,  and  cases  cited. 
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2574.  View  that  Sealed  Instruments  may  be  Taken  out  and  Unsealed  not. 

2575.  Modem  Rule  as  to  Writings  which  have  been  Received  in  Evidence. 

2576.  Rules  as  to  Particular  Evidential  Writings. 

2577.  Records  containing  Irrelevant  Matters. 

2578.  Depositions  which  have  been  Read  in  Evidence. 

2579.  Rule  where  Parts  ol  the  Deposition  have  been  Excluded. 
25S0,  Papers  which  have  not  been  Read  in  Evidence. 

2561.  Distinction  between  Papers  which  show  the  Extent  of  a  Party's  Claim 
and  Papers  which  have  been  put  in  Evidence. 

2582.  Pleadings  and  Process. 

2583.  Written  Instructions. 

2584.  Judge's  Minutes. 

2585.  Juror's  Notes  of  the  Testimony. 

2586.  Law  Books. 

2587.  Books  of  Science. 

2588.  Maps,  Dictionaries,  Directories. 

2589.  Rule  where  the  Paper  has  been  Improperly  Handed  to  the  Jury. 

2590.  What  if  the  Paper  was  not  in  Fact  read  by  the  Jury. 

2591.  Duty  of  Counsel  to  Object  at  the  Time. 

2592.  What  if  the  Court  Instructs  the  Jury  to  Disregard  the  Paper. 
2598.  Manner  of  Presenting  such  Irregularities  for  Review. 

2594.  Recalling  the  Jury  and  Delivering  Papers  to  them. 

2595.  Rules  under  Particular  American  Statutes  in  Civil  Cases. 

2596.  [Continued.]    In  Criminal  Cases. 

2597.  View  that  it  is  Discretionary  with  the  Trial  Court. 

§  2574.  View  that  Sealed  Instrnments  may  be  Taken  out 
:and  Unsealed  not. — With  respect  to  papers  which  might  be 
taken  to  the  jury  room,  the  old  law,  it  seems,  made  a  difference 
between  exemplifications  of  papers  imder  seal  and  sworn  copies. 
The  former  were  of  so  much  higher  authority  as  evidence  than 
the  latter,  that  the  former  were  permitted  to  be  taken  out  by  the 
jury,  while  the  latter  were  not.    The  reason  ^  was,  that  the  seals  of 

1  Given  at  length  by  Chief  Baron  Gilbert  in  his  work  on  evidence:  1  Gilb. 
Ev.  (Loflt's  ed.  1791),  p.  20. 
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courts,  of  public  officers,  of  corporations,  and  of  individuals,  were 
generally  known  and  would  hence  be  recognized  by  the  jurors, 
while  unsealed  instruments  would  not.  The  rule  accordingly  was, 
that  ''  exemplifications  and  instruments  quce  sibi  ipf<a  faciant  fi- 
dem  "  were  to  be  delivered  to  the  jury  to  take  out  with  them,  while 
in  the  case  of  instruments  of  lesser  dignity,  this  was  not  so.  The 
rule  was  thoroughly  settled  in  the  early  English  practice,  and  is 
expressed  in  a  great  number  of  old  books  and  cases.^  It  raised  a 
distinction  between  writings  which  had  been  given^  and  writings 
which  had  been  delivered  in  evidence.  Nothing  could  be  deliv- 
ered in  evidence,  that  is,  taken  out  by  the  jury  when  they  re- 
tired to  consider  of  their  verdict,  save  that  which  was  of  record 
or  under  seal,  except  by  consent.^  With  the  decay  of  the  use  of 
private  seals,  the  reasons  on  which  this  distinction  rested  grad- 
ually ceased  ;  and  the  fallacy  of  the  distinction  itself,  and  of  the 
rule  which  prevented  the  jurors  from  taking  on  their  retirement 
instruments  of  evidence,  was  pointed  out  in  vigorous  language 
by  Tilghman,  GJ.,  and  Yates,  J.,  in  an  early  Pennsylvania 
case.'^    Nevertheless,  as  we  shall  presently  see,  this  foolish  rule 


1  BuUer  N.  P.  (7th  ed.)  308;  cit- 
ing 2  Rol.  Abr.  68fi,  pi.  2;  Vic- 
ary  v.  Farthing,  M.  1695,  Cro.  Ellz. 
411;  Tomlinson  v,  Crooke,  E.  10  Jac. 
1;  2  R..1.  Abr.  687,  pi.  8;  Co.  Litt. 
411;  Graves  v.  Short,  M.  1698;  Cro. 
Ellz.  616;  citing  Co.  Litt.  277;  21  Vin. 
Abr.  449,  pi.  7;  21  Vin.  Abr.  872,  pi. 
10;  Olive  v.  Guiu,  2  Siderfln,  146; 
Lord  Peter  v.  Ileueage,  12  Mod.  620; 
Trials  per  Pais,  297;  2  Hale  P.  C.  306, 
307;  21  Vin.  Abr.  448,  pi.  6;  Farmers' 
&c.  Bank  r.  Whinfield,  24  Wend.  (N. 
Y.)  419, 428.  Another  ancient  distinc- 
tion TN'as  that  if  a  paper  was  taken  out 
by  the  jury,  which  was  evidence  on 
one  aide  only,  the  verdict  would  be  set 
aside.  Lady  Joy's  Case,  cited  by 
Lord  Baymond  in  Rex  v,  Burdett,  1 
Ld.  Raym.  148.  Whereas,  if  it  were 
evidence  on  both  sides,  the  verdict 
would  stand,  though  the  act  of  taking 


the  paper  out  was  irregular.  Rex  v. 
Burdett.  1  Ld.Raym.  148;  s,  c.  2  Salk. 
645,  pi.  9;  12  Mod.  111.  If  this  rule 
was  intended  to  take  a  distinction  be- 
tween an  evidentiary  instrument  sub- 
mitted by  one  party,  and  an  evidentiary 
instrument  submitted  by  both  parties^ 
there  is  little  sense  in  it ;  for  when  an 
instrument  is  put  in  evidence  it  should 
be  regarded  as  in  evidence  for  the 
purposes  of  justice^  and  not  for  the 
purposes  of  a  party;  and  I  do  not  find 
any  mention  of  this  rule  in  modem 
cases. 

*  Olive  V.  Guln,  2  Siderfln,  145. 

^  Alexander  v.  Jameson,  5  Binn. 
(Pa.)  238,  241,  243.  Other  parts  of 
the  same  case,  particularly  the  argu- 
ment of  Crawford  and  Duncan,  of 
counsel,  and  also  the  opinion  of  Breck- 
enridge,  J.,  deserve  attention. 
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still  inheres  to  a  great  extent  in  our  judicial  procedure ;  and 
while  a  lawyer  would  be  thought  crazy  who  would  suggest  the 
idea  of  withholding  from  the  judge j  sitting  as  a  trier  of  the  facts, 
or  from  a  referee^  the  inspection  of  all  the  instruments  of  writing 
which  had  been  offered  in  evidence,  the  bench  and  bar  in  many 
jurisdictions  readily  acquiesce  in  the  idea  that,  to  send  these  in- 
struments out  with  the  jury  has  some  dangerous  and  vitiating  ef- 
fect,—  forgetting  that  such  a  conception  involves  an  entire 
impeachment  of  the  capacity  of  the  jurors  to  discharge  the  func- 
tions of  their  office,  and  with  it  a  gross  accusation  of  the  sys- 
tem of  trial  by  jury. 

§  2575.  Modern  Bale  as  to  Writings  which  have  been  Re- 
ceived in  Evidence.  —  The  modern  practice  is  believed  to  be  to 
send  to  the  jury-room  all  documents  and  papers,  other  than  depo» 
sittona,  which  have  been  received  in  evidence.^  In  the  ab- 
sence of  prohibitory  legislation,  it  is  certainly  in  the  discretion 
of  the  judge  to  permit  such  papers  to  be  taken  out  by  the  jury  ;* 
in  some  States  it  is  provided  by  statute  that  it  may  be  done  ;^ 
and  ordinarily  a  verdict  will  not  be  set  aside  because  it  has  been 
done,  unless  prejudice  appears  to  have  resulted  from  it.  Thus, 
the  fact  that  the  instrument  sued  on  was  allowed  to  be  taken  out 
by  the  jury  was  held  no  ground  for  a  new  trial  where  there  was 
no  defensive  evidence  in  the  case.*  But,  in  other  American  juris- 
dictions, while,  in  this  connection,  the  common-law  distinction 
between  sealed  and  unsealed  instruments  is  disregarded,  it  re- 
mains the  rule  that  it  is  error  to  permit,  against  the  objection  of 
a  party,  items  of  documentary  evidence  to  be  taken  to  their  con- 
sultation room  by  the  jury.*    The  absurdity  of  this  rule  culmi- 


1  Alexander  v,  Jameson,  6  Biitn. 
(Pa.)  238;  Hovey  v  Thompson,  37  lU. 
538;  Hanger  v.  Imboden,  12  Mo.  85; 
State  V.  Tompkins,  71  Mo.  618; 
Schappner  v.  Second  Ave.  R.  Co.,  55 
Barb.  (N.  Y.)  497;  Shomo  v.  Zelgler, 
10  Phila.  (Pa.)  611;  Mullen  v.  Morris, 
2  Pa.  St.  85;  Selbert  v.  Price,  5  Watts 
&  8.  (Pa.)  488;  ShoUy  r.  Diller,  2 
Itawle  (Pa.),  177. 


*  Sanderson  v.  Bowen,  4  Tliomp.  & 
C.  (N.  Y.)  676;  Porter  v.  Mount,  45 
Barb.  (N.  Y.)  422,  428. 

*  Humphries  v.  McCraw,  5  Ark.  61 ; 
Atkins  9.  State,  16  Ark.  590. 

<  Collins  V.  Frost,  54  Ind.  242. 

»  Nichols  V.  State,  65  Ind.  512,  521. 
See  also  Lotz  r.  Briggs,  50  Ind.  346; 
Williams  v.  Thomas,  78  N.  C.  47  (cit- 
ing and  following  Outlaw  v.  Hurdle^  1 
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Bates  in  a  modern  holding  that  where  evidentiary  papers  (or  pa- 
pers which  have  been  offered  in  evidence  and  excluded)  have 
been  taken  out  by  the  jury,  it  will  he  presumed  in  favor  of  right 
acting,  that  the  jury  did  not  read  them^  and  hence  it  will  be 
no  ground  for  setting  aside  their  verdict.^  .While  in  one  jurisdic- 
tion it  is  conceded  that  circumstances  may  arise  in  which  justice 
would  require  that  evidentiary  paperji  should  be  sent  out  with 
the  jury,'  in  many  others  the  subject  is  regarded  as  yielding  to 
the  discretion  of  the  trial  court  to  such  an  extent  that  error  can 
not  be  predicated  on  a  refusal  to  do  so;'  though,  where  it  is  the 
practice  to  send  such  instruments  out,  the  trial  judge  may,  in  his 
discretion,  make  the  withholding  of  them  a  ground  of  new  trial.* 
If  application  is  made  to  send  out  all  the  written  evidence  taken 
in  the  case,  and  some  of  it  is  of  a  nature  which  ought  not  to  go 
to  the  jury  under  the  prevailing  rules  of  practice,  such  as  dep- 
ositions, it  will  not  be  held  error  to  refuse  the  application,  al- 
though some  of  it,  such  as  deeds,  might  properly  have  been  sent 
out.^  And  if,  in  a  criminal  case,  the  jury  are  permitted  to  take 
out  some  of  the  written  evidence,  and  the  request  of  the  prisoner 
to  have  them  take  the  rest  is  refused,  this  will  be  deemed  unfair 
to  the  prisoner,  and  the  conviction  will  be  reversed,  on  the  con- 
ception that  the  jury  should  be  allowed  to  take  out  all  of  the 


Jones  (N.  C),  160;  Watson  v,  Davis,  7 
Jones  L.  (N.  C.)  178;  Burton  v.  Wilkes, 
€6N.  C.  604). 

1  Phcenlx  Ins.  Co.  v.  Underwood,  12 
Heisk.  (Tenn.)  424. 

■  Kalamazoo  Novelty  Mlg.  Co.  r. 
McAllister,  86  Mich.  327. 

»  State  V.  Pike,  20  N.  H.  846;  Sholly 
r.  Diller,  2  Rawle  (Pa.),  177;  Spence  v. 
Spence,  4  Watts  (Pa.),  165, 168;  Ham- 
Uton  V,  Glenn,  I  Pa.  St.  840;  O'Hara  v, 
Richardson,  46  Pa.  St.  885,  889;  Mc- 
Cnlly  V.  Barr,  17  Serg.  &  R.  (Pa.)  445, 
452.  Compare  Hendel  v.  Berks  &c. 
Tp.  Road,  16  Serg.  &  R.  (Pa.)  92; 
Riddlesburg  Iron  &  Coal  Co.  r.  Rog- 
ers;  65  Pa.  St.  416;  Post  o.  Gazlay,  1 


Cin.  Sup.  Ct.  (Oh.)  105;  Stites  v.  Mc- 
Kibben,  2  Ohio  St.  588. 

^  A  new  trial  was  granted  by  Share- 
wood,  P.  J.,  for  this  reason,  in  Carson 
V.  Watson,  4  Phlla.  (Pa.)  88.  In  Lit- 
tle SchuylkiU  Nav.  Co.  v.  Richards,  57 
Pa.  St.  142,  it  was  said  that  as  a  general 
rule  thd  sending  out  of  papers  with  the 
jury  (meaning  papers  other  than  dep- 
ositions), is  regulated  by  the  sound 
direction  of  the  court. 

«  Negro  Jerry  v.  Townshend,  9  Md. 
145,  159.  In  Riddlesburg  &c.  Co.  v. 
Rogers,  65  Pa.  St.  416,  it  Is  said  that 
all  title  deeds  and  papers  used  in  evi- 
dence raustbe  sent  out  with  the  jury, 
unless  there  is  some  very  special  rea- 
son why  it  should  not  be  done. 
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evidence^  or  none.^  The  conception  in  North  Carolina  likewise 
seems  to  be  that  documentary  evidence  in  the  jury  room  will 
have  some  dreadful  vitiating  effect.  It  is,  therefore,  error  in 
that  State  to  allow  the  jurors  to  take  to  their  room  papers  which 
have  been  received  in  evidence;  *  and  where  the  judge,  with  the 
view  of  aiding  the  jury  in  reading  the  amount  of  their  verdict  in 
an  action  for  money  due  on  an  account,  after  charging  them, 
handed  them  a  slip  of  paper  in  the  following  form,  — 

Plaintiff  claims  balance $57.77 

Wood  and  coal 560.39 

Interest  (left  with  jury)   .......;...         64.90 

Claims  and  interest 683.06, — 

it  was  held  error.* 

§  2576.  Bales  as  to   Particular    Evidential    Writings. — 

Where  this  exclusionary  rule  exists,  the  record  in  another  action 
cannot,  of  course,  be  taken  out  by  the  jury,  although  introduced 
in  evidence;*  but  where  the  rule  does  not  exist,  such  a  record, 
or  the  record  in  a  suit  founded  upon  the  same  subject-matter  as 
the  suit  at  bar,  which  had  been  read  in  evidence,  may  be  taken 
out,  although  it  contains,  in  a  bill  of  exceptions,  the  testimony 
of  witnesses.*  The  mere  fact  that  the  verdict  in  a  former  trial 
gets  accidentally  into  the  hands  of  the  jury  with  the  papers,  has 
been  held  no  ground  for  a  new  trial,*  though  a  new  trial  has  been 
granted  where  a  juror  procured  from  the  successful  party  a 
printed  copy  of  evidence  adduced  at  a  former  trials  and  formed 
conclusions  thereon  unfavorable  to  the  other  party .^  If  papers 
which  have  been  undet*scored  are  taken  out  by  the  jury,  without 
the  knowledge  or  against  the  objection  of  the  unsuccessful  party, 
it  will  be  ground  of  new  trial;  otherwise,  of  course,  where  it  is' 
done  with  his  knowledge  and  without  objection.*    The  same  in- 

1  Rainforth  v.  State,  61  111.  365.  '  O'NeaU  v.  Calhoan,  67    III.    219 

*  Outlaw  V.  Hardle,  1  Jones  L.  (N.      (distinguishing   Rawson   v.    Cartiss, 
C.)  150;  Watson  v,  Davis,  7  Jones  L.      19  lU.  45G). 

(N.  C.)  178.  «  Harriman  v.  Willclns,  20  Me.  93. 

*  Burton  v.  Wilkes,  66  N.  C.  604.  '  Heffron  v.  Gallupe,  55  Me.  563. 

*  Lotz  V,  Brlggs,  50   Ind.  846,  848.         *  Watsonv.Walker,23N.U.472,497. 
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consistency  in  the  holdings  is  found  on  the  question  whether  a 
writing  which  haa  been  used  for  the  purpose  of  proving  hand- 
writing  by  comparison  ^  may  be  taken  out  by  the  jury.  It  has 
been  held  that  this  ought  not  to  be  done ;  for  the  reason  that, 
where  the  comparison  is  made  in  open  court,  the  counsel  and 
court  have  the  opportunity  to  point  out  any  resemblance 
or  want  of  resemblance  between  the  two  writings,  and  of 
calling  the  attention  of  the  jury  to  such  facts  with  re- 
gard to  the  writings  as  bear  upon  the  question  of  the  genu- 
ineness of  the  paper  in  dispute.^  Another  court  has  held 
that  such  papers  ought  to  be  taken  out ; '  others  that  it  is  not 
error  to  refuse  such  permission ;  ^  and  still  others,  that  it  is 
error  to  grant  it.*  But  to  allow  the  jury  to  take  out  a  mechanical 
insbmment  which  has  been  offered  in  evidence,  for  inspection, 
will  have  no  vitiating  effect  on  their  verdict,  unless  the  instrument 
is  shown  to  have  been  altered  between  the  time  when  it  was 
offered  in  evidence  and  when  it  was  taken  out.^ 


§  2577.  Records  containingr  Irrelevant  Matters.  —  As  else- 
where seen,^  a  party  cannot  be  permitted  to  put  in  evidence 
portions  of  a  document,  if  his  adversary  requires  the  whole  to  be 
put  in.®  So,  where  one  paper  refers  to  another  for  complement, 
the  latter,  unless  in  the  possession  of  the  opposite  party,  or  its 
absence  is  otherwise  accounted  for  must  be  offered  in  evidence. 


^  On  a  question  as  to  the  genuine- 
ness of  handwriting,  the  jury  may 
compare  the  document  with  authenti- 
cated writings  of  the  person  to  whom 
It  is  ascribed,  if  such  writings  are  in 
evidence  for  other  purposes  of  the 
cause;  but  not  otherwise.  Perry  v. 
Newton,  5  Ad.  &  £1.  514;  Griffiths  v. 
Ivery,  11  Ad.  &  El.  822;  Van  Wyck  «. 
Mcintosh,  U  N.  Y.  439;  Vinton  ». 
Peck,  14  Mich.  287;  State  v.  Clinton, 
67  Mo.  380;  State  v.  Scott,  45  Mo.  302; 
State  V.  Tompkins,  71  Mo.  613; 
Howell  V,  Hartford  Ins.  Co.,  6  Blss. 
(U.  S.)  163. 


•  Howell  t».  Hartford  Ins.  Co.,  G 
Biss.  (U.  S.)  163. 

»  Hardy  v.  Norton,  66  Barb.  (N. 
Y.)  527,  636. 

^  Cox  V.  Stralsser,  62  111.  8S3; 
Means  t?.  Means,  7  Rich.  L.  (S.  C.) 
533. 

A  Chance  v.  Indianapolis  &c.  R. 
Co.,  82  Ind.  472;  Re  Foster's  Will,  84 
Mich.  21.  But  see  Jessup  v,  Eldridge, 
1  N.  J.  L.  401. 

*  People  V,  Page,  1  Idaho,  114. 
V  Ante,  §  835. 

8  Whart.  Ev.,  §  619;  2  Ibid.,  §  1108, 
et  Btq, 
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in  order  to  entitle  the  former  to  admission.^  This  rule  has  been 
held  to  apply  to  the  admission  of  a  judicial  record,  so  that  B,part 
of  such  record  cannot  be  admitted ;  unless  the  certificate  show 
that  it  is  an  entire  and  complete  record,  it  will  be  excluded.^ 
When,  therefore,  the  entire  record  is  produced  and  offered  in 
evidence,  under  this  rule,  the  whole  will  be  allowed  to  go  to  the 
jury-room,  it  has  been  held,  although  portions  of  it  maybe  man- 
ifestly irrelevant.  So,  though,  by  a  rule  of  the  court,  deposi- 
tions are  not  allowed  to  go  to  the  jury-room,  yet  such  a  record 
will  go  to  their  room  although  it  contain  depositions  which 
relate  to  an  immaterial  matter.^ 

§  2578.  Depositions  which  have  been  Bead  in  Evidence.  — 

The  ancient  exclusionary  rule  already  spoken  of,  will  exclude 
from  the  jury-room  depositions  which  have  been  read  in  evidence 
where  a  party  objects  to  their  being  taken  out,  and  in  one  mod- 
ern jurisdiction  it  is  so  held;  ^  but  the  American  courts,  for  the 
most  part,  seem  so  far  to  have  relaxed  the  rule  as  to  permit  dep- 
ositions which  have  been  read  in  evidence  to  be  taken  out  by 
the  jury  on  retiring  to  deliberate,  where  all  the  evidence  is  in 
writing  and  so  taken  out.^  But  where  some  of  the  testimony  is 
read  to  the  jury  from  depositions,  and  some  of  it  is  delivered  to 
them  orally  by  witnesses  examined  at  the  trial,  it  is  not  allowed, 
in  some  jurisdictions,  that  the  depositions  be  taken  to  the  jury- 
room  ;  and  the  reason  is,  that  the  witnesses  who  have  been  ex- 
amined at  the  bar  speak  to  the  jury  but  once,  whereas,  the 
witnesses  whose  testimony  is  embodied  in  the  depositions,  if  the 
latter  are  allowed  to  be  taken  to  the  jury-room  and  there  read 

^  Ibid.^t  §619.  SchuylkUl  &c.  R.  Co.  r.  McCreary,  68 

«  Christine  v.   WhitehUl,   16  Serg.  Pa.  St.  804. 
&  R.  (Pa.)  98 ;  Hampton  v.  Speckeua-  *  Shomo  r.  Zeigler,  10  Phila.  ^^a.) 

gle,  9  Serg.  &  R.  fPa.)  212,  221.    Com-  611. 

pare  Edmiston  «.  Schwartz,  13  Serg.  *  Welch  v,  Ins.  Co.,  23  W.  Va  289, 

&  R.  (Pa.)  135 ;  Voris  r.  Smith,  13  Serg.  808. 

&  B.  (Pa.)   834;  Harper  r.  Farmers'  *  Hairgrove  v.   MUllngton,  8  Kan. 

Ac.  Bank,  7  Watts  &  S.  (Pa.)  204,  211 ;  480. 
McCormick  r.  Irwin,  35  Pa.  St.  Ill; 
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and  re-read  by  the  jury,  speak  to  the  jury  more  than  once.*  By 
this  means  testimony  embodied  in  the  depositions  is  likely  to 
acquire  undue  weight  in  the  minds  of  the  jury ;  the  party  who  is 
able  thus  to  produce  his  testimony,  acquires  an  advantage  over 
the  party  whose  witnesses  attend  at  the  trial ;  and  a  principle  of 
public  policy  which  favors  the  production  of  witnesses  at  the 
trial,  where  they  must  confront  each  other,  the  parties,  the 
counsel,  the  court,  the  jury,  and  the  public,  instead  of  allowing 
them  to  give  their  testimony  in  the  privacy  of  a  notary's  office, 
is  defeated.^  As  hereafter  seen,*  this  rule  is  affirmed  by  statute 
in  some  American  jurisdictions;  and  a  statute  providing  that 
*'  papers  read  in  evidence,  though  not  under  seal,  may  be  carried 
from  the  bar  by  the  jury,"  has  been  held  not  to  refer  to  deposi- 
tions, but  to  documentary  evidence  merely.*  The  rule  which 
thus  excludes  depositions  from  the  jury  room  is  not  an  absolute 
one ;  it  yields  in  most  opinions  to  the  discretion  of  the  trial  court, 
and  consequently  new  trials  are  generally  refused  on  this  ground,* 
even  where  the  deposition  is  procured  by  the  jury  without  the 
authority  of  the  court,*  and  certainly  where  it  does  not  appear 
that  it  got  into  their  hands  against  the  objection,  or  without  the 
knowledge  of  the  complaining  party .^  Again,  the  fact  that  such 
a  deposition  was  taken  out  creates  no  presumption  against  the 


1  Hendel  v,  Berks  &c.  Tump.  Rd.,  16 
Serg.  &  R.  CPa.)  92 ;  White  v.  Bisblng, 
1  Yeates  (Pa.),  400;  Alexander  v, 
Jameson,  5  Biun.  (Pa.)  238;  Negro 
Jerry  v,  Townshend,  9  Md.  145,  159; 
Shields  V.  Guffey,  9  Iowa,  822,  824. 
Contra,  Hurley  v.  State,  29  Ark.  17. 

>  Rawson  v.  Curtiss,  19  111.  456, 
480.  A  paper  purporting  to  be  the 
will  of  a  person,  proved  as  such  be- 
fore the  register  according  to  the 
practice  in  Pennsylvania,  with  the  reg- 
ister's certificate  of  probate  indorsed 
thereon,  is  not  so  far  assimilated  to  a 
deposition  tliat  it  is  not  permitted  to 
go  out  with  the  jury  under  the  rule 
Ijefore  stated.  Sholly  v.  Dlller,  2 
Kawle  (Pa.),  177.     Compare  Ottinger 


V.  Ottinger,  17  Serg.  &  R.  (Pa.) 
142. 

«  Post,  §  2696. 

*  State  V.  Cain,  20  W.  Va.  707; 
"Welch  V.  Insurance  Co.,  23  W.  Va. 
289,  803. 

B  Whithead  V.  Keys,  3  Allen  (Mass.), 
495;  8.  c.  1  Am.  L.  Reg.  (N.  s.)  471; 
Spence  v.  Spence,  4  Watts  (Pa.),  165; 
Hairgrove  v.  Millington,  8  Kan.  480; 
Howland  v.  Willetts,  9  N.  Y.  170,  175 
(denying  the  dictum  of  Cowen,  J.,  In 
Farmers'  &c.  Bank  v,  Whinfleld,  24 
Wend.  (N.  Y.)  419). 

«  Andrews  r.  Tinsley,  19  Ga.  303. 

^  Shields  v.  Guffey,  9  Iowa,  822; 
Stites  V,  McKibben,  2  Ohio  St.  688  j 
Post  V.  Gazlay,  1  Cin.  Sup.  Ct.  105. 
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verdict,  as  is  the  case  in  many  jurisdictions  where  unexplained 
communications  are  had  with  the  jurors;  ^  but  the  court  must 
affirmatively  see  that  it  was  of  such  a  nature  that  the  reading  of 
it  would  lead  them  to  lay  undue  stress  upon  the  facts  therein 
stated.^ 


§  2579.  Bale  where  Parts  of  the  Deposition  have  been  Ex- 
dnded.  —  But  where  the  deposition  contains  portions  which 
were  excluded,  the  same  presumption  arises  as  in  other  cases 
where  incompetent  testimony  has  been  admitted,  namely,  that  it 
influenced  the  verdict  improperly;  and  unless  this  presumption 
is  repelled  by  what  elsewhere  appears  in  the  record,  an  appellate 
court  will  reverse  the  judgment.^  But  it  is  the  duty  of  counsel 
to  see  that  only  the  proper  papers  are  taken  by  the  jury  when 
they  retire,  and,  in  the  absence  of  fraud  or  artifice,  a  verdict 
will  not  be  disturbed  because  incompetent  evidence  may,  through 
the  neglect  of  counsel  whose  duty  it  was  to  prevent  it,  have  fallen 
into  the  hands  of  the  jury.* 

§  2580.  Papers  which  have  not  been  Bead  in  Evidence.  — 

The  general  rule  is  that,.if  depositions  or  other  papers  which  have 
not  been  admitted  in  evidence  are  taken  out  by  the  jury,  when  they 
retire  to  consider  of  their  verdict,  a  new  trial  will  be  granted ; 
since  it  would  be  idle  to  rule  out  incompetent  documentary  evi- 
dence, if  the  jury  were  allowed  to  take  it  to  their  room  and  con- 
sider it  while  making  up  their  verdict.*     But  this  rule  can,  with 


1  Ante,  §  2559. 

s  Shields  v.  Gafly,  9  la.  822. 

8  Woodt?.  Stewart,  7  Vt.  149;  Hop- 
kinson's  Admr.  v,  Steele,  12  Vt.  682; 
Warden  v.  Warden,  22  Vt.  663;  Kent 
V.  Tyson,  20  N.  H.  121,  127;  Foster  v. 
McO'Blenls,  18  Mo.  88, 91 ;  Rawson  v. 
Curtiss,  19  111.  456,  481.  Some  cases 
seem  to  Indicate  a  view  ttiat  in  such 
cases  prejudice  will  be  conclusively 
presumed  (Shepherd  v,  Thompson,  4 
N.  H.  213);  but  the  better  view 
is  that  stated  in  the  text.  Ante, 
§  2660. 


*  Gardner^,  Kimball,  68  N.  H.  202. 

*  Com.  V.  Edgerly,  10  Allen  (Mass.), 
184;  Alger  v.  Thompson,  1  Allen 
(Mass.),  463;  Sheafl  v.  Gray,  2Teates 
(Pa.),  273;  Munde  v.  Lambie,  126 
Mass.  367 ;  State  v.  Bradley,  6  La.  Ann. 
660,  664;  Clark  v.  Whittaker,  18  Conn. 
643;  Ruckersville  Bank  v,  Hemphill, 
7  Ga.  896 ;  Stewart  v.  Burlington  &c. 
R.  Co.,  11  la.  62;  State  v.  Lantz,  28 
Kan.  728;  Lawless  v.  Reese,  8  Bibb 
(Ky.),  486;  Heffron  v.  Gallupe,  65  Me. 
663;  Neil  t;.  Able,  24  Wend.  (N.  Y.) 
185;  O^Brien  v.  Merchants^  Fire  Ins. 
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propriety,  be  applied  only  in  cases  where  the  paper  was  of  a 
nature  injurious  or  prejudicial  to  the  party  complaining;  for  it 
would  be  nonsense  to  grant  a  new  trial  on  account  of  an  irregu- 
larity which  did  him  no  injury.  If,  therefore,  the  paper  is 
wholly  immaterial,  a  new  trial  will  not  be  granted,  in  the  ab- 
sence of  fault  on  the  part  of  the  successful  party,*  by  analogy 
to  the  principle  that  the  admission  of  evidence  which  is  merely 
immaterial,  and  not  in  its  nature  prejudicial. to  the  party  com- 
plaining, is  no  ground  of  new  trial  ,^  and  also  by  analogy  to  the 
principle  that  the  giving  of  instructions  upon  abstract  hypotheses 
is  no  ground  of  new  trial,  in  the  absence  of  some  appearance  of 
prejudice.^  But  it  seems  that  the  court  must  see  that  the  paper 
was  immaterial,  the  presumption  being  that  it  influenced  the  jury 
improperly.*  In  cases  of  felony,  if  the  character  of  the  paper 
was  such  that  it  may  have  prejudiced  the  accused,  the  burden  is 
said  to  be  on  the  State  to  show  that  it  did  not  have  this  effect; 
and,  in  the  absence  of  such  a  showing  on  the  part  of  the  State, 
a  new  trial  will  be  granted.^  If  the  chances  that  it  prejudiced 
the  losing  party  are  equals  it  has  been  held  that  a  new  trial  ought 
to  be  granted  where  the  question  arose  on  a  bill  of  exceptions, 
though  it  was  said  that  it  would  be  matter  of  discretion  if  decided 
upon  a  case.*     On  the  contrary,  it  has  been  said  that,  where  such 


Co.,  6  Jones  &  Sp,  •  (N.  Y.)  482; 
MltcheU  V,  Carter,  14  Hun  (N.  Y.), 
448  J  Nolan  r.  Vosberg,  3  Bradw.  (111.) 
596 ;  Hutchinson  v.  Decatur,  3  Cranch 
C.  C.  (U.  S.)  291 ;  Benson  «.  Fish,  6 
Me.  141;  Bronson  v.  Metcall,  1  Disney 
(Oh.}»  21;  Coffin  V.  Gephart,  10  la. 
256;  Atkins  v.  State,  16  Ark.  568. 
New  trials  are  often  granted  be- 
cause improper  evidence  has  been 
permitted  to  be  given  In  the  hearing 
of  the  jury,  although  they  are  after- 
wards Instructed  to  disregard  it. 
Penlleld  v.  Carpender,  13  Johns. 
(N,  Y.)  350;  Irvine  v.  Cook,  16  Johns. 
(N.  Y.)  239;  ante,  §§  723,  2415.  It 
has  been  held  error  to  permit  the 
jury  to  take  out  a  book  only  three 


pages  of  which  had  been  given  In 
evidence,  except  with  direction  from 
judge  to  look  only  on  the  specified 
pages.  Kalamazoo  l^ovelty  Man.  Co. 
«.  McAllister,  86  Mich.  827. 

^  State  V.  Taylor,  20  Kan.  G43; 
Kittredge  r.  Elliott,  16  K.  H.  77,  82; 
Schappnerv.  Second  Ave.  R.  Co.,  55 
Barb.  (N.  Y.)  497;  Winslow  c.  Camp- 
bell, 46  Vt.  746. 

*  Cowen,  J.,  in  Farmers'  &c.  Bank 
V.  Whinfleld,  24  Wend.  (N.  Y.)  419, 
426. 

s  AnU,  §  2321. 

*  Whitney  r.  Whitman,  5  Mass.  405, 
'  State  V.  Lantz,  23  Kan.  728. 

«  Farmers'  &c.  Bank  v.  Whinfleld, 
24  Wend.  (N.  Y.)  419,  425,  427. 
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papers  are  taken  inadvertently^  without  the  permission  of  the 
court,  and  not  through  an  improper  intervention  of  any  person, 
and  it  is  not  shown  what,  or  whether  any  use  of  them  was  made 
by  the  jury  in  their  deliberations,  thia  will  afford  no  ground  for 
a  new  trial.^  But  on  principle,  the  real  question  is  not  so  much 
whether  the  paper  was  material  to  the  issues,  as  whether  it  was 
of  a  nature  to  prejudice  the  minds  of  the  jurors  against  the  un- 
successful party,  if  read  by  them  in  their  retirement;  ^  unless  it 
is  of  such  a  tendency,  the  mere  fact  of  its  getting  to  the  jury 
room  should  not  afford  ground  of  new  trial.*  A  very  cautious  and 
conservative  statement  of  the  rule  is  that  **  where  a  paper  which 
is  capable  of  influencing  the  jury  on  the  side  of  the  prevailing 


1  Ball  V.  Carley,  8  Ind.  577;  Bersch 
i7.  State,  13  Ind.  434 ;  GUdden  v.  Towle, 
81  N.  H.  147,  171. 

*  AnUj  §  2563;  Walker  r.  Hunter,  17 
GkL.  364,  414;  Benson  o.  Fish,  6  Me. 
141;  Palmore  v.  State,  29  Ark.  248; 
Thrall  r.  Smiley,  9  Cal.  629,  637;  Clark 
V,  Whittaker,  18  Conn.  643, 549;  Ruck- 
ersvllle  Bank  v.  Hemphill,  7  Ga.  396, 
418;  State  v,  Accola,  11  la.  246;  Greff 
V.  Blake,  16  la.  222;  Foster  v,  Mc- 
O'Blenls,  18Mo.  88;  O'Brien  v.  Mer- 
chants' Fire  Ins.  Co.,  6  Jones  &  Sp. 
(N.  Y.)  482;  Dolan  v,  iEtua  Ins.  Co., 
22  Hun  (N.  Y.),  39G;  Wlnslow  v. 
Campbell,  46  Vt.  746 ;  People  v.  WU- 
son,  8  Abb.  Pr.  (N.  Y.)  187;  State  r. 
TiudaU,  10  Rich.  L.  (S.  C.)  212; 
Peacham  v.  Carter,  21  Vt.  515;  Hix  «. 
Drury,  5  Pick.  (Mass.)  297;  Killen  r. 
Sistrunk,  7  Ga.  283 ;  McLeod  v.  Humes  - 
ton  &x;.  R.  Co.,  71  la.  138;  s.  c.  82  N. 
W.  Rep.  246;  Kruidenier  v.  Shields,  70 
la.  428;  3.  c.  80  N.  W.  Rep.  681 ;  Periy 
t7.  Cottingham,  63  la.  41;  Wright  v. 
Illinois  &c.  Tel.  Co  ,  20  la.  196;  Coffin 
V.  Gephart,  18  la.  256;  Stewart  r.  Bur- 
lington &c.  R.  Co.,  11  la.  62;  Bulen  v. 
Granger,  68  Mich.  274;  «.  c.  29  N.  W. 
Rep.  718.  That  one  of  the  jurors  by 
mistake  took  a  blackboard  on  which 


counsel  for  both  plaintiff  and  defendant 
had  figured  in  the  course  of  their  ar- 
guments, into  the  jury  room,  though 
wrong  in  practice,  would  not,  it  was 
held,  require  a  new  trial,  the  board 
having  remained  in  the  jury  room  but 
a  few  minutes  and  affidavits  of  jurors 
showing  that  none  of  them  looked  at 
it  while  It  was  there.  Wilkins  v.  Mad- 
drey,  67  Ga.  7G6. 

»  In  Vlner's  Abridgment  (tit. 
Verdict,  p.  19,  citing  14  H.  7,  29),  we 
find  the  following  statement  on  Year 
Book  authority:  *'If  a  scroll  which 
concerns  the  issue,  and  docs  not 
induce  any  partiality,  be  cast  among 
jurors  in  a  house,  this  shall  not  make 
the  verdict  void."  See  Lansdale  v 
Brown,  4  Wash.  C.  C.  (U.  S.)  148, 157, 
where  the  papers  consisted  of  depo- 
sitions, parts  of  which  had  been  ex- 
cluded; Page  V.  Wheeler,  5N.  H.  91, 
where  the  papers  consisted  of  bills  of 
goods,  which  showed  merely  facts 
which  were  admitted  on  the  trial.  See 
also  Simms  v,  Templeman,  5  Cranch 
C.  C.  CU.  S.)  163;  Morrison  v.  More- 
land,  15  Serg.  &  R.  (Pa.)  61;  Lotto. 
Macon,  2  Strobh.  L.  (N.  C.)  178, 
183. 
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party,  goes  to  the  jury  by  accident,  and  is  read  by  them,  the 
verdict  will  be  set  aside,  although  the  jury  may  think  that  they 
were  not  influenced  by  such  paper ;  for  it  is  impossible  for  them 
to  say  what  effect  it  may  have  had  on  their  minds."  ^  There 
was,  therefore,  good  sense  in  holding,  in  a  case  of  murder,  that 
the  fact  that  the  jury  took  with  them  the  record  of  the  coroner's 
inquest  and  depositions,  without  leave  of  the  court  or  consent  of 
the  prisoner's  counsel,  required  a  new  trial ;  *  but  where,  in  a 
case  of  burglary,  a  new  trial  was  ordered  by  an  appellate  court 
because  of  the  vitiating  presence  of  a  county  map  in  the  jury  room, 
this  was  nonsense.^  After  reviewing  the  modern  cases  on  thia 
subject,  it  was  said  that  the  following  rules  were  fairly  deducible 
from  them :  **  1 .  If  the  jury  take  a  paper  which  was  given  in 
evidence  in  the  cause  with  the  concurrence  of  the  judge,  it  is  not 
error  —  that  proceeding  resting  entirely  in  the  exercise  of  & 
sound  discretion  by  him.  2.  If  the  jury  take  a  paper  with  the 
concurrence  of  the  judge,  though  without  the  knowledge  of  the 
parties,  and  although  it  may  not  have  been  put  in  evidence,  it  is. 
not  error,  if  it  appear  either  that  it  was  not  read  or  used  by 
them,  or  that,  being  immaterial  in  its  character  it  can  be  seen 
from  an  examination  of  the  whole  case  that  it  could  not  have 
had  any  bearing  upon  the  issues  or  the  result."  * 

§  2581.  Distinction  between  Papers  whicli  show  the  Extent 
of  a  Party's  Claim  and  Papers  which  have  heen  Put  in  Evi- 
dence.—  It  is  admissible  to  allow  the  jurors  to  take  out  with  them» 
on  their  retirement,  papers  which  are  submitted  to  them  by  a  party 
for  the  purpose  of  showing  the  extent  of  the  claim  which  he  makeSy 


i  Hix  V.  Drury,  5  Pick.  (Mass.)  296, 
302.  See  also  Short  v.  West,  30  Ind. 
367;  Lotz  v,  Brlggs,  60  Ind.  346.  Ap- 
plying this  rule,  It  was  held  that  a 
new  trial  must  be  granted,  where  a 
Utter  of  the  losing  party  which  was 
attached  to  the  deposition  of  the  pre- 
vailing party  and  read  In  evidence, 
fell  into  the  hands  of  the  jury,  with 
other  papers  in  the  cause,  inadvert- 
ently, and  was  read  aloud  and  com- 


mented upon  by  one  of  the  jurors 
while  they  were  deliberating,  and  was 
returned  into  court  with  their  verdict, 
and  the  other  papers.  Toohey  v.  Sar- 
vis,  78Ind.  474. 

2  United  States  v,  Clarke,  2  Cranch: 
C.  C.  (U.  S.)  152. 

3  State  V,  Lantz,  23  Kan.  728. 

^  Schappner  ».  Second  Ave.  R.  Co.^ 
65  Barb.  (N.  Y.)  497,  608,  opinion  byr 
Brady,  J. 
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and  which  are  not  offered  in  evidence,  or  claimed  to  be  in  any 
respect  evidentiary  in  their  character.  To  refuse  to  allow  the 
jurors  to  take  with  them  such  papers  is  to  suppose  them  incapa- 
ble of  discriminating  between  papers  which  have  been  put  in  evi- 
dence in  support  of  the  plaintiff's  claim,  and  papers  which,  like 
the  pleadings,  are  submitted  to  them  for  the  purpose  of  showing 
the  extent  of  his  claim;  and  this  involves  a  doubt  or  denial  of 
their  capacity  to  discharge,  on  the  plainest  point,  the  functions 
of  their  office,  and  carries  with  it  an  impeachment  of  the  whole 
system  of  jury  trial.  We,  therefore,  find  that  several  of  the 
courts  not  only  allow  the  jurors  to  take  out  with  them  the  plead- 
ingSf^  but  also  statements  of  claim ^  accounts^  diagramsy*  bills  of 
particulars;  *  or  a  computation  made  by  the  plaintiff's  attorney,  * 
or  a  statement  of  account^  although  containing  some  items  of 
which  there  was'  no  proof.*  But  in  one  jurisdiction  it  was  held 
that  SLplat  of  a  survey  of  land,  which  was  not  admissible  in  evidence 
because  one  line  of  it  was  run  by  a  private  surveyor,  could  not 
go  to  the  jury  room ;  ^  and  in  another,  that  it  was  error  to  let 
them  take  out  a  memorandum  drawn  up'by  the  court  to  enable 
them  to  make  the  proper  calculations,  in  case  they  should  find  for 
the  plaintiff.®  The  same  rule  applies  where  the  paper  is  carried 
out  by  the  ]\xry  without  the  authorization  of  the  court;  if  it  is 
prejudicial  in  its  nature,  a  new  trial  will  be  granted  ;^  and  where 


*  Post,  §  2582. 

«  Ott  V.  Oyer,  106  Pa.  St.  7,  19. 

*  O'Hara  v.  Richardson,  4G  Pa.  St. 
885, 389.  <<  If  It  is  permissible  to  show 
a  plan  to  the  jnry  for  the  purpose  of 
aiding  them  in  understanding,  apply- 
ing and  weighing  the  testimony,  we 
do  not  see  why  they  do  not  need,  and 
should  not  have,  that  aid  so  long  as 
they  have  the  testimony  under  consid- 
eration." Hale  V,  Rich,  48  Vt.  217, 
224.  See  also  Wood  v.  WUlard,  86 
Vt.  82. 

4  Odd-fellows  Hall  v.  Messer,  24 
Pa.  St.  607. 

*  Millar  v.   Cuddy,  43  Mich.   273. 


But  where  the  computation  was  made 
by  a  witness,  while  the  practice  was 
condemned,  a  new  trial  was  denied, 
the  verdict  being  right.  Hatfield  o. 
Cheaney,  76  111.  488. 

•  Hall  V.  Rupley,  10  Pa.  St.  281. 
Compare  Sheaff  v.  Gray,  2  Yeat.  (Pa.> 
273. 

»  Way  V,  Arnold,  18  Qa.  181,  191. 

»  Burton  v.  Wilkes,  66  N.  C.  604. 
Compare  Dolan  v.  JStna  Ins.  Co.,  22 
Hun  (N.Y.),  396;  Waltz  9.  Robertson, 
7  Blackf.  (Ind.)  499  (decided  under  a 
statute  since  repealed). 

"  Sanderson  v,  Bowen,  4  Thomp.  & 
C.  (N.  Y.)  675. 
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the  court  cannot  see  what  influence  it  would  have  on  the  minds 
of  the  jurors,  prejudice  will  be  presumed.^ 

§  2582.  Pleadings  and  Process.  —  Properly  the  jury  have 
nothing  to  do  with  the  pleadings  and  argument  directed  to  the  plead- 
ings is  addressed  t<^  the  court.  It  is  the  duty  of  the  court  to  state 
the  issues,^  and  it  is  error  to  refer  the  jurors  to  the  pleadings  to 
find  what  the  issues  are.^  The  pleadings  are  often  drawn  in 
technical  language,  which  might  not  be  correctly  understood  by 
persons  unlearned  in  the  law;  therefore  it  would  seem,  on  prin- 
ciple, to  be  a  proper  rule  of  practice  not  to  send  the  pleadings 
out  with  the  jury.  But  the  general  practice  is  believed  to  be  the 
contrary  ;  and  it  has  been  held  no  ground  for  a  new  trial  that 
the  jury  took  to  their  room  the  indictment  and  other  papers  at- 
tached thereto.*  So,  where  a  declaration  had  been  withdrawn 
and  another  one  substituted  in  its  place,  it  was  held  no  ground 
for  a  new  trial  that  the  jury  were  permitted  to  take  out  the  old 
one,  it  being  substantially  the  same  as  that  on  which  the  cause 
was  tried.*  So,  where  the  original  writ  in  a  cause  was  amended 
by  increasing  the  claim  for  damages,  and  the  jury  retired  from 
the  bar  without  taking  this  paper  with  them,  it  was  held  no  error 
for  the  judge  to  send  it  to  them  afterwards.* 

§  2583.  Written  Instructions.  —  In  the  absence  of  a  con- 
trary statutory  direction  on  the  subject,  instructions  given  by  the 
court  to  the  jury  in  writing  may,  in  the  discretion  of  the  court, 
be  taken  with  them  to  their  room  when  ihey  retire  to  deliberate.^ 
In  Alabama,  a  statute  requiring  the  judge  to  charge  the  jury  in 
writing,  and  providing  that  the  instructions  shall  *' become  part 
of  the  record,  and  may  be  taken  by  the  jury  with  them  on  their 

^  Alger    r.    Thompson,     1     Allen  «  Hall  v,  Rupley,  10  Pa.  St.  231. 

(Mass.)}  453.    Compare  Alexander  v.  ^  Smith  r.  Holcombe,  99  Mass.  553. 

Dunn,  1  Ind.  582.  ^  Benton   r.  State,    30    Ark.  328; 

«  Ante,  §  2314.  Hurley  v.  State,  29  Ark.  17,  29;  State 

«  Ihid.  V.  Tompkins,  71  Mo.  613.    See  Goode 

estate  «.  Delong,  12  Iowa,   453;  v.    Linecum,    1    How.     (Miss.)  281; 

following  Shields  v.  Guflfey,  9  Iowa,  Wilds    v.    Began,   57  Ind.    453,  456; 

323.    See  also  Wright  v.  Rogers,  2  N.  Langworthy  v,   Myers,  4    Iowa,    18 ; 

J.  L.  546.  Head  v.  Langworthy,  15  Iowa,  235. 
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retirement,"  *  has  been  held  to  be  mandatory ^  and  the  judge 
must  allow  the  jury  to  take  the  charge  with  them,  if  requested 
so  to  do. 2  In  Georgia,  on  the  other  hand,  it  is  held  error  for 
the  judge  to  permit  the  jury  to  take  with  them,  on  their  retire- 
ment, his  written  charge,  against  the  objection  of  counsel. 
**This,"  said  the  court,  **  we  think  an  unsafe  practice.  The 
precautionary  injunction  to  the  jury  not  to  read  any  part  without 
reading  the  whole,  is  not  a  reliable  safeguard  against  even  an 
unintentional  misuse  of  the  document."  '  In  Wisconsin,  it  is  not 
error  to  permit  the  jury  to  take  out  the  written  charge  of  the 
court,*  and,  as  hereafter  seen,*  in  Texas  it  is  prescribed  by  stat- 
ute that  they  shall  do  so.  In  Missouri,  it  is  the  practice  for  the 
jury  to  take  out  the  written  instructions ;  but  where  no  objection 
is  raised  on  account  of  their  failure  to  do  so,  there  is  no  ground 
of  new  trial.'  But,  as  already  seen,^  it  is  not  proper  for  the 
judge  to  send  additional  instructions  to  the  jury  room  without 
consent  of  parties;  ®  for  regularly,  instructions,  whether  written 
or  oral,  must  be  delivered  to  the  jury  in  open  court,  in  the  pres- 
ence of  the  parties  or  their  counsel,  or  under  circumstances 
which  afford  them  an  opportunity  to  be  present. 

§  2584.  Judge's  Minutes.  —  Jurors  must  receive  the  evi- 
dence as  it  is  delivered  to  them  by  the  witnesses ;  and  while  no 
error  has  been  perceived  in  the  act  of  the  judge  in  restating  the 
testimony  of  a  witness  to  the  jury,  from  his  notes,  in  open  court 
and  in  the  presence  of  the  counsel;  ^  and  while  this  is  what  he 
always  does  in  fact  where  he  sums  up  under  the  common-law 
system,  yet  new  trials  have  been  granted  because  the  judge  al- 
lowed  the  jury  to  take  with  them  on  their  retirement  his  notes  or 
minutes  of  the  trial. ^® 


I  Ala.  Code  of  1886,  §  2766.  ^  Ante,  §  2363. 

>  Miller  r.  Hampton,  37  Ala.  342.  >  Smith     v.     McMillen,     19     Ind. 

s  Gholstou  V.  Gholston,  81  Ga.  625,  391. 

638.  *  AnUy  §  2282. 

*  Wood  r.  Aldrlch,  26  Wis.  695.  "  Nell  t7.    Abel,  24  Wend.  (N.  Y.) 
'  2*o8t^  §  2695.  185 ;  Mitchell  v.  Carter,  14  Hun  (N.  Y.)y 

*  Grove  o.  City  of  Kansas,  75  Mo.  448. 
672,  677. 
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§  2585.  Jurors'  Xotes  of  the  Testimony. — If  a  judge  or 
referee  were  to  try  a  cause  without  taking  notes  of  the  testi- 
mony, he  would  justly  be  regarded  as  derelict  in  the  discharge 
of  his  duties ;  but,  in  the  absence  of  statutes  allowing  jurors  to 
take  notes  of  the  testimony,  which,  as  hereafter  seen,^  exist  in 
some  jurisdictions,  for  a  juror  to  presume  to  do  this  is  regarded 
by  some  courts  as  misconduct  for  which  a  new  trial  ought  to  be 
granted.^  The  conception  which  supports  this  view  is,  that  the 
jurors  must  **  register  the  evidence  on  the  tablets  of  their  mem- 
cryy^  provided  they  are  able  to  do  so;  and  it  is  to  be  observed 
that,  in  the  jurisdiction  where  the  rule  is  laid  down,  it  is  also  a  rule 
that  the  jurors  are  not  to  take  the  written  evidence  with  them.* 
But,  in  order  to  make  the  fact  available  as  ground  for  a  new 
trial  that  a  juror  took  notes  of  the  evidence  and  read  them  in  the 
jury-room,  no  objection  having  been  made  in  court,  it  must  appear 
that,  not  only  the  defendant,  but  also  his  counsel,  was  not  aware 
that  the  juror  took  the  notes;  and,  in  the  absence  of  a  showing 
to  the  contrary,  it  will  be  presumed  that  they  knew  it  and  con- 
sented to  it.*  Nor  is  the  act  of  a  juror  in  taking  notes  of  the 
evidence,  as  it  is  given,  misconduct  sufficient  to  set  aside  the 
verdict,  where  he,  upon  being  admonished  by  the  court  of  the 
impropriety  of  his  act,  ceases  taking  his  notes.*  In  a  case  in 
North  Carolina,  the  court  allowed  the  jury  to  copy  a  memoran-- 
dum  of  property  sold  and  the  prices  therefor,  which  was  made 
out  by  the  plaintiff's  counsel,  although  the  defendant  objected 
to  this  being  done.  The  case  stated  that  this  memorandum  was 
merely  a  eopy  of  an  account  proved  and  admitted  in  evidence. 
The  court  held  that  it  was  therefore  nothing  more  than  a  note  of 
the  evidence  taken  down  by  a  juror,  which  was  not  only  proper, 
but  often  commendable.^    In  Georgia  it  is  laid  down  that  the 

J  ToBt,  §  2595.  state,  65  Ind.  512, 625;  Cluck  r.  State, 

*  Cheek  «.  State,  35  Ind.  492,  495.  40  Ind.  264,  272. 
See  ante,  §  901.  ^  Long  v.  State,  95  Ind.  4S1,  485. 

^  Antt,\  2576;   Cheek  v.  State,  35  The  court  cite  Cluck  «.  State,40Ind.2(»3. 
Ind.  492,  495;  Long  r.  State,  95  lud.  ^  Batter  son  v.  State,  C3  Ind.  531. 

481;    Newkirk   t?.   State,  27  Ind.    1;  •  Cowles  t>,  Hayes,  71   N.  C.  231; 

Eden  v.  Lingeufeltcr,  39  Ind.  19 ;  Lotz  distinguishing  Burton  v.  Wilkes,  Gii 

V.  Briggs,  50   Ind.  846;    Nichols    c,  N.  C.  604. 
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jurors  may  be  allowed  to  take  notes  of  what  the  respective  coun- 
sel claim  and  of  calculations  made  by  them,  provided  it  can  be 
done  without  an  undue  consumption  of  time.  There  is  no 
power,  it  is  there  held,  to  compel  a  juror  to  comply  with  the  re- 
quest of  counsel  to  take  notes  of  his  calculations,  though  the 
counsel  of  either  party  may  properly  make  such  a  request.^ 

§  2586.  Law  Books. — In  a  few  American  jurisdictions  tJie 
'extravagant  conception  prevails  that  jurors  in  criminal  cases  are 
judges  of  the  law  as  well  as  of  the  facts,  in  the  sense  that  they 
are  not  bound  by  the  instructions  of  the  court,  but  are  at  liberty 
to  decide  the  law  for  themselves,  overruling  the  decisions  of  the 
Supreme  Court,  and  passing  upon  the  constitutionality  of  stat- 
utes.^ Where  this  conception  prevails,  the  counsel  in  arguing  to 
juries  are  entitled  to  read  to  them  from  books  of  the  law.^  But, 
as  elsewhere  seen,*  the  more  widely  prevailing  view  is  that 
jurors  in  criminal  cases  must  take  the  law  from  the  bench,  and 
this  is  the  view  in  all  jurisdictions  in  civil  cases.*  Whatever 
view  on  this  subject  prevails,  it  is  agreed  that  the  jurors  ought 
not  to  be  allowed  to  undertake  independent  investigations  of  the 
law  in  the  jury  room,*  or  to  take  out  books  of  the  law  for  that 
purpose.^  In  civil  cases  the  practice  is  one  so  obviously  im- 
proper that,  even  where  the  parties  consent,  the  judge  may,  in 
bis  discretion,  refuse  to  allow  the  jury  to  take  the  law  book  to 
their  room.®  And  while  it  has  been  held,  upon  deliberate  con- 
sideration, in  a  civil  case,  where  no  other  point  was  presented, 
ground  of  setting  aside  a  verdict,  that  the  court  allowed  the 
jurors  to  have  a  copy  of  the  general  statutes  in  their  room,  with- 

>  Tift  V,  Towns,  63  Ga.  237,  242;  ^  State  v,  KlrabaU,  60  Me.  409,  418; 

LUly  r.  Griffla,  71  Ga.  636.  Hardly  v.  State,  7  Mo.  607. 

*  Ante^  §  2140.  »  Thus,  in    Burrows  «.  Unwin,  8 
-  »  Antey  §  945.  Car.  &  P.  310,  after  the  jury  had  re- 

^  AnUt  §  2133.  tired,  they  sent  a  message  to  the  court 

*  Ante^  §  941.  requesting  that  Selwyn's  Nisi  Prius  be 

*  Harrison  v.  Hance,  37  Mo.  186;  sent  to  them.  To  this  both  parties 
Merrill  v.  Nary,  10  AUen  (Mass.) ,  416 ;  consented,  but  Lord  Tenterden  refused 
State  V.  Smith,  6  B.  I.  33;  Newkirk  v,  the  request,  and  further  instructions 
State,  27  Ind.  1.  were  given  them  in  open  court. 
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out  the  knowledge  of  the  parties,  while  deliberating ;  ^  yet  the 
courts  generally  have  not  gone  so  far,  even  in  criminal  cases,  as 
to  hold  that  the  mere  presence  in  the  jury  room  of  a  copy  of 
the  statutes,^  or  of  the  reports  of  the  decisions  of  the  Supreme 
Court,^  will  be  ground  of  setting  aside  a  verdict.  And  in  one 
jurisdiction  it  has  been  held  within  the  discretion  of  the  trial 
judge,  even  in  a  capital  case,  to  send  the  statutes  to  the  jury,  at 
their  request,  calling  their  attention  to  the  section  relating  to 
homicide,  which  he  had  probably  just  read  to  them  in  his  in- 
structions.* In  another  capital  case  jurors  were  shown  to  have 
read,  during  their  deliberations,  from  a  copy  of  the  Bevised 
Statutes,  which  was  properly  in  their  room,  the  law  with  refer- 
ence to  the  crime  for  which  the  accused  was  on  trial.  Afterwards 
they  came  into  court,  and  received  clear  and  explicit  instructions 
concerning  the  law  of  the  case.  Under  the  circumstances  it  was 
held  that  there  was  no  ground  for  a  new  trial.*  But  the  pre- 
vailing view  no  doubt  is  that,  where  the  jury  secretly ^  —  that  is, 
without  the  knowledge  of  the  parties  or  the  judge, — send  for 
and  examine  a  book  of  the  law  while  deliberating  on  their  verdict,, 
it  will  be  set  aside.^  The  diflSculty  of  dealing  with  the  subject 
is  increased  by  the  rule  hereafter  explained,^  that  the  affidavits 


1  MerriUv.  Nary,  10  Allen  (Ma8S.)» 
416. 

>  Graves  v.  State,  63  Ga.  740.  In 
this  case,  the  jurors,  after  having 
agreed  upon  their  verdict,  merely  pro- 
cured a  copy  of  the  code  to  enable 
them  to  put  their  verdict  in  proper 
form. 

«  State  V,  Hopper,  71  Mo.  426. 

-»  Gandolfo  t?.  State,  11  Ohio  St. 
114,  118. 

«  People  V,  Gaffney,  14  Abb.  Pr. 
(n.  8.)  (N.  Y.)  86.  Compare  Wilson 
V.  People,  4  Park.  Cr.  (N.  Y.)  619, 
682. 

«  State  V.  Smith,  6  R.  I.  38;  People 
V.  HartUDg,  4  Park,  Cr.  (N.  Y.)  256; 
Newkirk  t?.  State,  27  Ind.  3;  Com.  v. 
Jenkins,  Thach.  Crim.  Cases,  118,  228, 


which  held  the  contrary.  Is  not  only 
overruled  by  Merrill  o.  Nary,  10  Allen 
(Mass.),  416,  but  is  wrongly  reasoned. 
It  proceeds  upon  the  authority  of 
Vlcary  v.  Farthing,  Cro.  Eliz.  411, 
where  the  solicitor  of  the  plaintiff 
came  to  the  jury  and  delivered  to 
tbem  a  churcli  book  which  had  been 
given  to  them  in  evidence  before  at 
the  bar,  and  they  found  for  the  plaint- 
iff. This,  it  was  held  (one  of  the  four 
judges  dissenting),  ought  not  to  avoid 
the  verdict.  But  the  distinction  is  vital 
between  books  or  other  doci!imenta 
offered  and  admitted  in  evidence, 
and  law  books  which  the  jury  desire 
to  consult  to  inform  themselves  of  the 
law. 

'  Post,  §  2618. 
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of  jurors  are  not  received  to  impeach  their  verdict;  they  are 
not  allowed  to  depose  to  the  fact  that  they  read  such  books, 
though  they  will  be  allowed  to  depose  to  the  contrary.^ 

« 

§  2587.  Books  of  Science. —  It  has  already  been  pointed  out  ^ 
that  counsel  are  not  in  general  allowed  to  read  books  of  science 
to  the  jury,  because  this  would  enable  them  to  get  before  the  jury 
the  testimony  of  expert  witnesses,  who  are  not  under  oath  and 
not  subject  to  cross-examination.  The  same  rule  will  operate  to 
exclude  books  of  science  from  the  jury  room;  and  it  has  been 
held  no  error  to  refuse  to  allow  such  a  book  to  be  taken  out  by 
the  jury,  even  where  it  has  been  used  in  evidence.^ 

§  2588.  Maps  —  Dictionapies  —  Directories. —  Maps,  direc- 
tories, etc.,  which  have  not  been  offered  in  evidence  may  be  used 
in  argument  for  the  mere  purpose  of  illustration ;  *  but  it  is  a 
different  thing  to  allow  them  to  be  taken  out  by  the  jury.  Thus, 
in  an  action  to  recover  a  penalty  for  obstructing  the  highway,  the 
fact  that  the  jury,  without  leave  of  court,  procured  and  used,  dur- 
ing their  deliberations,  a  mapy  has  been  held  such  an  irregularity 
as  to  require  the  granting  of  a  new  trial,  unless  it  is  shown  that 
the  map  contained  nothing  which  could  have  influenced  the  ver- 
dict, and  the  burden  of  showing  this  rests  upon  the  successful 
party.*  But  this  rule  does  not  apply  to  the  use  by  the  jury  of  a 
dictionary  for  the  purpose  of  ascertaining  the  meaning  of  a  word 
employed  by  them  in  a  special  verdict;®  and  where,  in  the  trial 
of  a  criminal  case,  the  jurors  procured  and  used  in  their  room 
several  directories  of  the  city  of  New  York,  and,  before  they  had 
delivered  their  verdict,  this  fact  became  known  to  the  court,  and 
the  court  admonished  them  to  banish  from  their  minds  any  in- 
formation thus  obtained,  it  was  held  not  to  afford  suflicient  ground 
for  a  new  trial.^ 

I  See  Dakota    Ter.    v,    Taylor,    1  *  AntCj  §  992. 

Dak.  479;  People  v,  Williams,  24  Cal.  *  State  v.  Hartmann,  46  Wis.  248. 

31.  «  Wi-iirht  V.  Clark,  50  Vt.  180. 

'  Ante,  §  996,  et  seq,  ^  United  States  v.  Horn,  5  Blatchf . 

»  State  V.  Gillick,  10  Iowa,  98.  (U.  S.)  105. 
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§  2589.  Rule  where  the  Paper  has  been  Improperly 
Handed  to  the  Jury.  —  If  papers  which  the  jury  are  not  entitled 
to  take  out  with  them  are  handed  to  them  by  or  at  the  suggestion 
of  counsel  for  the  unsuccessful  party,  the  circumstance  affords  no 
ground  of  new  trial,  since  he  cannot  complain  of  his  own  wrong. ^ 
But,  on  grounds  of  public  policy,  elsewhere  explained,  ^  if 
the  paper  is  designedly  delivered  to  the  jury  by  the  successful 
party  or  his  counsel,  without  the  consent  of  the  opposing  party, 
the  verdict  will  be  set  aside  as  a  punishment,  without  reference 
to  the  effect  which  the  paper  may  have  had  on  the  minds  of  the 
jurors.^  Even  in  criminal  cases,  where  the  prosecutor  so  mis- 
demeans  himself,  the  verdict  will  be  set  aside,  not  as  a  punish- 
ment to  him,  but  lest,  by  sanctioning  such  practices,  public  con- 
fidence in  jury  trials  should  be  destroyed.*  But  this  rule  cannot 
be  applied  where  the  character  of  the  paper  does  not  appear, 
since  it  cannot  be  known  that  it  was  a  paper  which  the  jurors 
ought  not  to  take  out.* 

§  2500.  What  if  the  Paper  was  not  in'Fact  Read  by  the 
Jury.  — If  the  paper  was  taken  out  by  mistake,  and  not  by  the 
fraud  or  design  of  the  prevailing  party,  or  his  counsel,  and  if  it 
was  not  in  fact  read  by  the  jury,  then  there  is  no  occasion  to 
grant  a  new  trial ;  since  no  harm  has  been  done  to  the  party 
against  whom  the  verdict  was  rendered,  and  the  other  party  has 


1  Alcott  V.  Boston  Steam  Flour  MUl 
Co.,  11  Gush.  (Mass.)  91. 

«  Ante,  §  2560. 

"  Sheaff  V.  Gray,  2  Yeates  (Pa.), 
273;  Fosters.  McO'Blenis,  18  Mo.  88, 
91 ;  Page  v.  Wheeler,  5  N.  H.  91,  92; 
Ball  17.  Carley,  3  lud.  577,  per  Roache, 
J. ;  Jessup  V,  Eldridge,  1  N.  J.  L.  401 ; 
Heffronv.  Gallupe,  55  Me.  6G3;  Killen 
V. Sistrunk,  7  Ga.  281,  294;  Lansdale 
V.  Brown,  4  Wash.  C.  C.  (U.  S.)  148, 
157.  Thus  in  21  Viner's  Abridg- 
ment, 450  (tltlje  Trial,  G.  g.  9  pi.  ^19),  it 
is  said  to  have  been  decided  in  Pratt's 
Case  (21  Jac.  !.)»  that  <'if  there  be 


brought  into  court  a  great  book  of  dep- 
ositions, taken  in  chancery,  but  only 
some  of  them  are  read  to  the  jury  in 
evidence,  after  the  jury  depart  from 
the  bar,  a  solicitor  of  one  party  de- 
livers this  book  of  depositions  to  the 
jury,  who  carry  it  with  them,  and 
there  read  only  those  which  were  read 
in  court,  yet  this  shall  quash  the  ver- 
dict; because  they  ought  not  be  put  in 
remembrance,  after  they  are  gone 
from  the  bar,  of  any  evidence  given 
before  in  court." 

*  State  V.  Hascall,  6  N.  H.  352,  868. 

»  Wright  V.  Rogers,  2  N.  J.  L.  647. 
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done  no  wrong  for  which  he  is  to  be  punished.*  And  the  rule  is 
the  same  where  it  is  made  to  appear  that  the  only  jurors  who 
read  the  objectionable  paper  had  already  agreed  to  return  the 
verdict  which  was  rendered.*  As  the  affidavits  of  jurors  are  gen- 
erally admissible  to  sustain  their  verdicts,^  it  may  be  shown  by 
such  evidence  that  the  paper  was  not  in  fact  read  by  any  of  the 
jury.*  But,  as  the  affidavits  of  jurors  are  not  admissible  to  im- 
peach their  verdicts,"  the  court  will  not  hear  an  affidavit  to  the 
effect  that  such  a  paper  has  been  read  by  the  jury.*  There  are 
also  doubtful  holdings  to  the  effect  that  a  new  trial  will  not  be 
granted  where  it  is  made  to  appear,  by  the  affidavits  of  the  jur- 
ors, that  the  paper  did  not  affect  their  verdict,^  as  where  such 
affidavits  showed  that  the  paper  was  not  read  until  the  jurors  had 
made  up  their  minds.®  But  the  better  view  is,  that  affidavits  of 
jurors  can  only  be  received  in  support  of  verdicts  where  they 
disclose  facts,  and  not  where  they  disclose  the  mental  processes 
of  the  jurors;  *  and,  for  stronger  reasons,  that  such  affidavits  will 
not  be  heard,  where  the  paper  was  got  before  the  jurors  in  pur- 
suance of  a  design  to  tamper  with  them  in  the  interests  of  the 
successful  party. *^  Some  courts  pre,mme  that  the  objectionable 
paper  was  read  by  the  jurors,  and  grant  new  trials  in  the  absence 
of  evidence  overcoming  this  presumption;  "  others  refuse  new 


1  Hackley  v.  Hastie,  S  Johns.  (N. 
T.)  262;  Hicks  v.  Drury,  6  Pick. 
(Mass.)  296;  State  v.  Tindall,  10  Rich. 
L.  (S.  C.)  212;  Wilds  v.Bogan,  67 
Ind.  453,  456. 

*  Abel  V.  Kennedy,  8  Q.  Greene 
(la.),  47;  Morris  v.  Howe,  36  la. 
490. 

»  Poit,  §  2623. 

*  Hackley  ©.Hastie,  3  Johns.  (N.Y.) 
252. 

«  Post,  §  2618. 

<  State  V.  Tindall,  10  Rich.  U 
(S.  C.)  212. 

^  Ball  V.  Carley,  3  Ind.  677. 
■  Morris  v,  Howe,  36  Iowa,  490. 

*  Posty  §  2618.  Page  v,  Wheeler,  5 
N.  H.  91,93;  Whitney  v.  Whitman,  6 


Mass.  405.  **  Where  a  paper,  which 
is  capable  of  influencing  the  jory  on 
ttie  side  of  the  prevailing  party  goes 
to  the  jury  by  accident,  and  is  read 
by  them,  the  verdict  will  be  set  aside, 
although  the  jury  may  think  they  were 
not  influeuced  by  such  paper,  it  being 
impossible  for  them  to  say  wliat  effect 
it  may  have  had  upon  their  minds. 
If  it  was  not  read,  it  w^as  the  same 
thing  as  though  it  had  not  been  de- 
livered. Lumpkin,  J.,  in  EiUen  v. 
Sistruuk,  7  Ga.  294. 

w  Foster  v.  McO'Blenis,  18  Mo. 
88,  91;  Coster  v.  Merest,  3  Brod.  & 
Bing.  272;- ante,  §  2560. 

J*  Bronson  v.  Metcalf,  1  Disney 
(Oh.),  21;  O'Brien  v.  Merchants'  Fire 
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trials  except  upon  affirmative  proof  that  the  paper  was  in  fact 
read  by  them.  It  has  been  so  held  in  civil  cases  with  reference 
to  depositions  which  have  been  used  as  evidence  in  the  cause, ^ 
and  the  rule  has  been  extended  to  documentary  evidence,*  to 
written  instructions  which  have  been  asked  for  and  refused,*  to 
depositions,  parts  of  which  had  been  excluded,*  and  even  to  the 
case  of  newspapers  containing  prejudicial  articles  in  criminal 
trials.* 

§  2591.  Duty  of  Counsel  to  Object  at  the  Time.  —  If  coun- 
sel for  the  party  complaining  sees  that  a  certain  paper  is  about  to 
be  sent  to  the  jury,  and  does  not  object  at  the  time,  or  in  a 
proper  manner,  it  will  be  no  ground  for  a  new  trial.*  It  must 
appear  that  the  counsel  for  the  party  complaining  objected 
thereto,  or  that  he  had  not  an  opportunity  to  object,  or  other- 
wise that  his  rights  were  prejudiced  thereby.^  And  where  the 
attention  of  counsel  is  called  severally  to  papers  which  it  is  in- 
tended to  send  out  to  the  jury,  with  the  inquiry  whether  he 
makes  any  objection  to  their  being  thus  sent  out,  and  he 
makes  no  other  reply  than  that  he  objects  to  all  of  them,  the 
fact  that  an  improper  paper  goes  out  with  the  others,  is  a  cir- 
cumstance of  which  he  cannot  subsequently  comi)lain.®  It  is  not 
enough  for  counsel  to  show  in  support  of  a  motion  for  a  new 


Ins.  Co.,  6  Jone8  &  Sp.  (N.  Y.)  482; 
Durfee  t?.  Eveland,  8  Barb.  4G;  Clark 
V,  Whitaker,  18  Conn.  543,  649. 

1  Shields  t?.  GufiEey,  9  Iowa,  322. 

s  Bersch  v.  State,  13  Ind.  434. 

3  Goode      V.     Linecum,     1    How. 
(MlsH.)  281. 

4  Foster  v.  McO'Blenis,   18  Mo.  88. 
«  United   States  v.  McKee,  91  U.  S. 

442. 

«  Watson  V.  Walker,  23  N.  H.  472, 
497;  Little  Schuylkill  Nav.  Co.  v, 
Richards,  67  Pa.  St.  142,  148;  Grefif  r. 
Blake,  16  Iowa,  222;  Davenport  v, 
Cummiugs,  15 Iowa, 219;  Liltlefleld  p. 
Beamis,  5  Rob.  (La  )  145;  McDonald 
r.  llodge,  5  llayw.  (Tenn.)  85;  Shomo 


i;.  Zeigler,  10  Phila.  (Pa  )  611 ;  Shields 
V,  Guflfey,  9  Iowa,  322;  Lang^'orthy 
V.  Myers,  4  Iowa,  18. 

^  Turner  v.  Kelley,  10  Iowa,  573; 
Shields  v,  Guffey,  9  Iowa,  322. 

8  Kent  r.  Tyson,  20  N.  H.  121,  127. 
This  rule  is  in  conformity  with  the 
principle  that  a  general  objection  to 
the  instructions  which  the  court  has 
given  to  the  jury  goes  for  naught,  if 
any  one  of  them  is  good,  Johnston  r. 
Jones,  1  Black  (U.  S.),  209;  Rogers  v. 
The  Marshall,  1  Wall.  (U.  S.)  645,  654; 
Harvey  v,  Tyler,  2  Wall.  (U.  S.)  828  i 
Hunt  r.  Maybee,  7  N.  Y.  273;  Decker 
V,  Mathews,  12  N.  Y.  313. 
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trial,  that  a  particular  paper  was  sent  to  the  jury  by  the  adverse 
party  without  his  knowledge.  It  is  his  duty  to  ascertain  what 
papers  are  sent  to  the  jury  before  they  leave  the  court;  and  no 
motion  for  a  new  trial  should  be  allowed  merely  because  this 
5luty  has  been  neglected.  It  should  appear  that  the  counsel 
used  due  care  that  none  but  proper  papers  were  passed  to  the 
jury,  and  that  the  paper  in  question  was  nevertheless  sent  to  the 
jury  by  some  mistake,  or  through  some  trick  or  artifice  of  the 
opposite  counsel.^  At  the  same  time  it  has  been  reasoned  that 
it  is  not  the  duty  of  one  counsel  in  a  case  to  watch  the  opposite 
counsel  to  see  that  he  does  not  send  any  improper  papers  to  the 
jury .2  Where  the  paper  which  the  jury  took  was  a  deposition 
which  had  been  offered  in  evidence  by  the  counsel  for  the  party 
complaining,  there  was,  of  course,  no  ground  for  a  new  trial ;  '  and 
if  a  paper  which  is  peculiarly  the  property  of  one  of  the  counsel, 
such  as  his  notes  of  the  testimony,  gets  to  the  jury,  there  is  a 
presumption  that  he  gave  it  to  them  intentionally.^ 

§  2502.  What  if  the  Coart  Instructs  the  Jury  to  I>lsregrard 
the  Paper.  —  If  the  paper  has  been  offered  in  evidence  and 
afterwards  withdrawn  by  an  instruction,*  under  a  principle  of 
evidence  elsewhere  stated ;  ®  or  if  a  portion  of  it  is  evidence  and 
the  rest  not,  and  the  court  has  carefully  instructed  the  jury  that 
none  but  the  particular  portion  is  evidence ;  ^  or  if,  as  soon  as  it 
is  discovered  that  a  paper  not  in  evidence  has  been  sent  accident- 
ally to  the  jury  room,  and  the  court  instructs  them. to  disregard 
it,® —  thi^  circumstance  will  ordinarily  not  be  regarded  as  sufficient 
ground  for  a. new  trial ;  though  in  a  capital  case  it  was  held  error 
to  allow  the  jurors  to  take  to  their  room  for  any  purpose  a  record 
containing  the  evidence  given  before  the  committing  magistrate, 

1  Maynard  v,  FeUows,43N.  II.  255,  *  Durfee  r.  Eveland,   8  Barb.  (N. 

259.  Y.)  46. 

»  Flanders  ».  Davis,  19  N.  H.  139,  *  Warden  v.  Warden,  22  Vt.  563. 

149.    In  this  case  the  duty  of  counsel  «  Ante,  §§  723,  2354. 

with  reference  to  this  matter  is  dis-  ^  Riggins  v.  Browne,  12  Ga.  271, 

cussed.  277.    See  also  Foster  v.  McO'Blenis, 

*  Davenport  v,  Cummins,  15  Iowa,  18  Mo.  88,  91. 
219.  "  State  v,  Bradley,  6  La.  Ann.  560. 
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not  offered  in  evidence  upon  the  trial,  though  the  court  instructed 
them  that  they  must  not  read  it.^ 

■ 

§  2593.  Manner  of  Presentingr  snch  Irrecrnlarities  for  Re- 
Tiew.  —  If  the  taking  out  of  the  objectionable  paper  is  discov- 
ered at  the  time,  the  attention  of  the  court  must  be  called  to  it 
with  a  request  to  withhold  it  from  the  jury;  and  if  this  is  de- 
nied an  exception  must  be  taken.  Moreover,  the  bill  of  excep- 
tions must  show  the  character  of  the  paper,  in  order  that  the 
reviewing  court  may  see  whether  or  not  it  was  of  a  nature  to 
prejudice  the  excepting  party. ^  Where  this  is  not  done,  or 
where  the  irregularity  is  not  discovered  in  time  to  do  it,  there  is 
still  another  remedy,  by  a  motion  for  new  trial  in  the  court  be- 
low.^ If  the  irregularity  was  noticed  at  the  time,  was  objected 
to,  the  objection  disregarded  and  an  exception  saved, — then^ 
according  to  the  practice  in  Missouri,  and  in  several  other  States^ 
the  objection  must  be  renewed  in  distinct  terms  in  a  motion  for 
a  new  trial,  or  it  will  be  waived,  and  cannot  be  made  the  subject 
of  appellate  review.*  Where,  as  in  New  York,  it  is  a  matter  of 
discretion  with  the  trial  court,  whether  to  send  out  papers  with 
the  jury  or  not,  an  objection  grounded  upon  the  taking  out  of 
papers  by  the  jury  is  not  the  subject  of  exception,  but  it  involves 
an  inquiry  of  fact  which  can  only  be  made  upon  a  motion  sup- 
ported and  opposed  by  affidavits.*  Where  the  bill  of  exceptions 
recited  that,  **  the  court,  against  the  objection  of  defendants,  al- 
lowed the  account  for  the  goods  mentioned  in  the  third  count  in 
the  complaint,  as  made  out  by  the  plaintiffs,  to  go  to  the  jury  y 
and  the  defendants  excepted,'*  and  the  account  was  clearly  in- 
admissible as  evidence,  the  court  considered  the  language  as 
meaning,  not  that  the  account  was  allowed  to  go  to  the  jury  as 

1  Atkins  V,  State,  16  Ark.  668,  691.  3  See  Hopkinson  v.  Steel,  12    Vt. 

«  Foster  v,  McO'Blenis,  18  Mo.  S^.  682;  Warden  v.  Warden,  22  Vt.  563. 

Ordinarily  it  must  be  transcribed  in  <  Poaty  §  2712, 

the  bill.    Ott  V.  Oyer,  106  Pa.  St.  7,  «  Rowland   v,  Willetts,    5    Sandf . 

19;  Riddlesburg  Coal  Co.  v,  Rogers,  (N.  Y.)    219;    Hackley  w.    Hastie,  a 

66  Pa.  St.  416.  Johns.  (N.  Y.)  252.' 
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evidence,  but  that  they  were  allowed  to  take  the  papeirs  with 
them  to  their  room  on  retiring.^ 

§  2594.  Reoalllngr  the  Jary  and  Deliveringr  Papers  to 
them.  -^—  Subject  to  certain  limitations,  which  it  is  unnecessary 
to  state  here,  the  judge  may,  of  his  own  motion,  recall  the  jury 
and  deliver  additional  instructions  to  them.^  For  the  same  rea- 
son,  if,  by  accident,  the  jury  have  omitted  to  take  with  them 
papers  which  they  ought  to  consider  in  their  room,  the  judge 
may,  in  his  discretion,  recall  them  and  give  them  such  papers.' 
And  although  private  communications  between  the  judge  and 
jury  are  hot  tolerated  by  the  law,  and  are  generally  ground  for 
a  new  trial,*  yet  no  reason  is  perceived  why  the  judge  might  not, 
with  propriety,  send  such  papers  to  the  jury  room  by  an  oflScer. 

§  2505.  Rules  nnder  Particular  American  Statutes:  in 
Civil  Cases.  —  In  several  of  the  States  the  subject  of  this  chap* 
ter  is  regulated  by  statute.  Thus,  in  Alabama,  in  civil  cases, 
the  jury,  on  retiring  for  deliberation,  may  take  with  them  **  all 
instruments  of  evidence  and  depositions  read  to  the  jury  ;"*  in 
California,^  and  Nevada,'  **  all  papers  which  have  been  received 
as  evidence  in  the  cause,  except  -depositions,  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be  taken 
from  the  person  having  them  in  possession;  "  also  **  notes  of 
the  testimony  or  other  proceedings  on  trial,  taken  by  themselves 
or  any  of  them,  but  none  taken  by  any  other  person;  "  in  Colo- 
rado, ^^  all  papers,  except  depositions,  accounts,  or  account 
books,  which  have  been  received  in  the  case,  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be  taken 
from  the  person  having  them  in  possession;  '*  also  **  notes  of 
the  testimony  or  other  proceedings  on  the  trial  taken  by  them- 
selves, or  any  of  them,  but  none  taken  by  any  other  person;  " ' 

1  New  York  &c.  Contracting  Co.  v,  *  Ala.  Code  of  1886,  §  2767. 

Meyer,  61  Ala.  325.  «  Cal.    Code    Civil    Proc,    §    612; 

i  AnUy  §  2363.  Deering^s  Codes,  Vol.  3. 

8  Flanders  v,  Colby,  28  N.  H.34,39.  '  Comp.  Laws  Nev.  1873,  §  1230. 

*  Ante,  §  2656.  «  Colo.  Code  Civil  Proc.  1887,  §  191. 
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in  Delaware,  **  papers  read  in  evidence  to  the  jury,  although  not 
under  seal,  except  depositions;  ^  in  Illinois,  instructions  which 
have  been  given  to  the  jury  in  writing;  ^  also  "papers  read  in 
evidence  other  than  depositions;  "  ^  in  Iowa,  **  all  books  of  ac- 
counts, and  all  papers  which  have  been  received  as  evidence  in 
the  cause,  except  depositions,  which  shall  not  be  so  taken,  unless 
all  the  testimony  is  in  writing,  and  none  of  the  same  has  been 
ordered  to  be  struck  out ;  "*  in  Minnesota,  "  all  papers,  except 
depositions,  which  have  been  received  as  evidence  in  the  cause, 
or  copies  of  such  parts  of  public  records  or  private  documents 
given  in  evidence,  as  ought  not,  in  the  opinion  of  the  court,  to 
be  taken  from  the  person  having  them  in  possession;  "  also 
"  notes  of  the  testimony  or  other  proceedings  on  the  trial,  taken 
by  themselves,  or  any  of  them,  but  none  taken  by  any  other 
person;  "*  in  New  Jersey,  "  papers  read  in  evidence,  though 
not  under  seal;  "  •  in  Oregon,  "  the  pleadings  in  the  cause,  and 
all  papers  which  have  been  received  as  evidence  on  the  trial,  ex- 
cept depositions,  or  copies  of  such  parts  of  public  records,  or 
private  documents  given  in  evidence,  as  ought  not,  in  the  opinion 
of  the  court,  to  be  taken  from  the  person  having  them  in  posses- 
sion;'* also  "notes  of  the  testimony  or  other  proceedings  on 
the  trial  taken  by  themselves,  or  any  of  them,  but  none  taken 
by  any  other  person;  "^  and  in  Texas,  "the  charges  and  in- 
structions in  the  cause,  the  pleadings  and  any  written  evidence, 
except  the  depositions  of  witnesses ;  but  when  part  only  of  a 
paper  has  been  read  in  evidence,  the  jury  shall  not  take  the  same 
with  them,  unless  the  part  so  read  to  them  is  detached  from  that 
which  was  excluded."®  In  Maine,  there  is  this  provision:  "  If 
either  party  *  *  *  purposely  introduce  among  the  papers 
in  the  case  which  are  delivered  to  the  jury  when  they  retire  with 
the  cause,  any  papers  which  have  any  connection  with  it,  but  were 

1  Del.  Rev.  Code  1874,  p.  649,  §  26.  «  Minn.  Stats.  1878,  ch.  66,  §  231. 

2  2  Starr  &  C.    lU.    Stat.    1886,  p.  «  N.  J.  Rev.  1877,  p.  876,  §  182. 
1817,  §  65.  M  Hill's  Laws,  Or«..  1837,  ^  20*. 

»  Ibid.,  §  66.  8  1  Sayle's   Stats-   'Cey-   1888.   ^ 

<  Rev.   Code,  Iowa,    1887,   §    2797.      1303. 
See  Peterson  v,  Haugen,  34  Iowa,  396. 
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not  offered  in  evidence,  the  court,  on  motion  of  the  adverse 
party,  may  set  aside  the  verdict  and  order  a  new  trial."  ^ 

§  2506.  [Continued.]  In  Criminal  Cases.  —  In  Arkansas, 
in  criminal  cases,  the  jury,  on  retiring  for  deliberation,  may  take 
with  them  "  all  papers  which  have  been  received  as  evidence  in 
the  cause ;  ^  in  California,  **  all  papers,  except  depositions,  which 
have  been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents,  given  in  evidence,  as  ought 
not,  in  the  opinion  of  the  court,  to  be  taken  from  the  person 
having  them  in  possession ; ' '  also  *  *  the  written  instructions  given, 
and  notes  of  the  testimony,  or  other  proceedings  on  the  trial, 
taken  by  themselves,  or  any  of  them,  but  none  taken  by  any 
other  person  ;  "  ^  in  Iowa,  ''  all  papers  which  have  been  received 
as  evidence  in  the  case,  except  depositions,  and  copies  of  such 
parts  of  public  records  or  private  documents  as  ought  not,  in  the 
opinion  of  the  court,  to  be  taken  from  the  person  having  them  in 
possession;"  *  also  **  notes  of  the  testimony  or  other  proceedings 
on  the  trial,  taken  by  themselves,  or  any  of  them,  but  none  taken 
by  any  other  person;"*  in  Kentucky,  **all  papers  and  other 
things  which  have  been  received  as  evidence  in  the  cause;  "  *  in 
Minnesota,  '*  all  papers  which  have  been  received  as  evidence  in 
the  cause,  or  copies  of  such  parts  of  public  records  or  private 
documents,  given  in  evidence,  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  possession  ;  " 
also  *'  notes  of  the  testimony,  or  other  proceedings  on  the  trial, 
taken  by  themselves  or  any  of  them,  but  none  taken  by  any  other 
person;"^  in  Nevada,  "all  papers,  except  depositions,  which 
have  been  received  as  evidence  in  the  case,  or  copies  of  such  parts 
of  public  records  or  private  documents  given  in  evidence,  as  ought 
not,  in  the  opinion  of  the  court,  to  be  taken  from  the  person 
having   them   in  possession ;    and  also  the  instructions  of  the 

1  Rev.  Stats.  Me.  1883,  ch.  82,  §  90.  «  Rev.  Code  Iowa  1886,  §  4452. 

«  Ark.  Dig.  Stats.  1874,  §  1942.  »  Tbid,y  §  4463. 

»  Cal.  Penal  Code,  §  1187;  Deerlng's  •  Bullitt's  Ky.  Crim.  Code,  §  248. 

Codes,  VOL  4.  ^  Minn.  Stats.  1874,  ch.  114,  §  15. 
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court;  "  ^  also  "  notes  of  the  testimony  or  other  proceedings  on 
the  trial,  taken  by  themselves,  or  any  of  them,  but  none  taken 
by  any  other  person ; "'  in  New  York,  *•  any  paper  or  article 
which  has  been  received  as  evidence  in  the  cause,  but  only  upon 
the  consent  of  the  defendant  and  the  counsel  for  the  people;  "  • 

'  also  **  notes  of  the  testimony  or  other  proceedings  on  the  trial, 
taken  by  themselves,  or  any  of  them,  but  none  taken  by  any  other 
person;  "  *  in  Oregon,  the  same  as  in  civil  cases;*  in  Texas, 
*•  the  charges  given  by  the  court,  after  the  same  have  been  filed ; 

,  but  they  shall  not  be  permitted  to  take  with  them  any  charge  or 
portion  of  a  charge  that  has  been  asked  of  the  court  and  which 
the  court  has  refused  to  give;  "•  also  <•  all  the  original  papers 
in  the  cause,  and  any  papers  used  as  evidence/'^ 

§  2507.  View  that  it  is  Discretionary  with  Trial  Court. —  In 

* 

some  jurisdictions,  the  whole  subject  of  sending  out  with  the  jury 
papers  which  have  been  received  in  evidence,  is  remitted  to  the 
sound  discretion  of  the  trial  court.®  Analogous  to  this  view  is 
another,  which  is  applied  in  cases  where  a  paper  gets  into  the  jury 
room  by  mistake  which  ought  not  to  go  there.  In  such  a  case, 
it  has  been  held,  on  exceptions,  that  the  complaining  party  is 
not  entitled  to  a  new  trial  as  a  matter  of  right,  but  that  the  grant- 
ing or  refusing  of  it  rests  within  the  discretion  of  the  trial  court.* 


J  Comp.  L.  Nev.  1873,  §  2017. 
«  Ibid.y  §  2018. 

»  N.  Y.  Code  Crim.  Proc.  (Laws 
1881,  ch.  442),  and  4  R.  S.  1882,  §  425. 

*  Ibid.,  §  426;  ante,  §  2595. 

»  Gen.  Laws  Ore.  1887,  §  1356. 
See  the  preceding  section. 

•  Texas  Code  Crim.  Proc.  18T9, 
art.  684. 

'  Ibid.,  art.  693.  See  Heard  v. 
State,  9  Tex.  App.  1. 

8  Rowland  v.  WUletts,  9  N.  Y.  170; 
Porter  v.  Mount,  45  Barb.  (N.  Y.)  422; 


Shappner  v.  Second  Ave.  R  Co.,  55 
Barb.(N.  Y.)  497;  Sanderson  r.  Bowen, 
4  Thomp.  &  C.  (N.  Y.)  675;  Little 
Schuylkill  Nav.  Co.  v.  Richards,  57  Pa. 
St.  142,  148;  O^Hara  v.  Richardson,  46 
Pa.  St.  385,  389 ;  Spence  v.  Spence,  4 
Watts  (Pa.),  165;  Hamilton  v.  Glenn, 
1  Pa.  St.  340;  Hairgrove  r.  Millington, 
8  Kan.  480,  485;  Thayer  v.  Van  Vleet, 
6  Johns.  (N.  Y.)  HI;  NeU  r.  Abel,  24 
Wend.  (N.  Y.)  186;  Ott  v.  Oyer,  106 
Pa.  St.  7,  19. 

'  Clapp  V.  Clapp,  187  Mass.  183. 
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CHAPTER  LXXn. 

improper  methods  of  arriving  at  the  verdict. 

I 
8BCTI0N 

2601.  Chance  Verdicts  set  Aside. 

2602.  The  "  Quotient  Verdict "  Illegal. 
260d.  This  Miscondact,  how  shown. 

2604.  Jurors  not  Allowed  to  make  Experiments. 

2605.  Visiting  the  Locus  in  Quo. 

2606.  Compromise  Verdicts. 

§  2601.  Chance  Terdicts  set  Aside.  —  Whether  the  verdict 
is  the  result  of  lot  or  chance  cannot  ordinarily  be  shown. 
Improper  methods  resorted  to  by  the  jury  in  arriving  at  their 
verdict  can  only  be  shown  by  such  facts  as  may  be  gathered  in  a 
legal  way  from  what  others  than  the  jury  can  testify  to.  But 
where  it  is  shown,  by  such  outside  testimony,  that  the  verdict 
is  the  result  of  lot  or  chance,  it  will  be  set  aside. ^ 


*  Warner  v,  Bobinson,  1  Root 
(Conn.),  194 ;  Cowperthwalte  v.  Jones, 
2  Dall.  (U.  S.)  55;  Donner  v.  Palmer, 
23  Cal.  40;  MltcheU  v.  £hle,  10  Wend. 
(N.  Y.)  695;  Boynton  v.  TrumbuU,  46 
N.  H.  408 ;  Levy  v,  Brannan,  39  Cal 
486.  It  was  so  held  where  the  bailifiE  in 
charge  of  the  jury  swore  that,  while 
there  was  considerable  disorder  in  the 
jury  room,  he  heard  fragments  of  talk 
about  numbers,  whoever  drew  the 
highest  number  should  get  it,  refer- 
ring, as  he  supposed,  to  the  verdict; 
and  where  it  appeared  from  affidavits 
that  members  of  the  jury  had  told  the 
affiants  that  the  verdict  was  the  result 
of  lot  or  chance,  and  the  counter  affi- 
davits of  the  jurors  did  not  deny  this 
charge.  Obear  v.  Gray,  68  Ga.  182, 
187.    The  old  reports  furnish  an  in- 


stance where  the  jury,  being  equally 
divided  in  opinion,  came  to  an  agree- 
ment by  lot,  and  this  method  was  ap- 
proved by  the  court.  Two  sixpences 
were  put  into  a  hat,  from  which  the 
officer  having  the  jury  in  charge  drew 
one  out,  and  the  verdict  went  accord- 
ingly. Windham,  J.,  said:  ** This  is 
as  good  a  way  of  decision  as  by  the 
strongest  body,  which  is  the  usual 
way,  and  is  suitable  in  such  cases  to 
the  law  of  God."  Prior  v.  Powers,  1 
Keble,  811,  pi.  87.  Twisden,  J.^ 
doubted.  But  with  the  disappearance 
of  the  wager  of  battle,  such  methods 
found  no  justification  in  the  eyes  of 
the  judges;  and  later  we  find  many 
examples  of  verdicts  set  aside  where 
it  appeared  that  they  had  been  ob- 
tained by  throwing  up  **  cross  and 
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§  2602.  The  "Quotient Verdict"  niegral. — The  method  of 
arriving  at  the  amount  of  the  fine,  of  the  damages  where  they  are 
unliquidated,  or  the  length  of  the  term  of  imprisonment  in  crim- 
inal cases,  whereby  each  juror  puts  a  number  into  a  hat  and  all 
the  numbers  so  put  in  are  added  up  and  the  sum  divided  by 
twelve, —  vitiates  the  verdict,  where  the  jurors  agree  in  advance  to 
abide  by  the  ri^sult.^  But  it  is  otherwise  where  the  amount 
which  each  juror  puts  into  the  hat  is  a  mere  proposition,  and 
there  is  no  previous  agreement  to  abide  by  the  result.^     The 


pile/'  hustling  half  pence  in  a  hat, 
and  by  casting  lots.  Foy  v.  Harder,  3 
Keble,  806;  Fry  v.  Hardy,  Sir  T. 
Jones,  83 ;  Philips  v.  Fowler,  Comyns, 
^25;  a.  c.  Barnes*  Notes,  441;  Rex.  v. 
Lord  Fitzwater,  2  Lev,  140;  Foster  v, 
Hawden,  2  Lev.  206;  Mellish  v.  Ar- 
nold, Bunbury,  61;  Hale  v.  Cove, 
Strange,  642;  Parr  v,  Seames,  Barnes' 
l^otes,  438;  Aylett  v.  Jewel,  2  W.  Bl. 
1299 .  Lord  Mansfield  denounced  such 
conduct  as  a  vei*y  high  misdemeanor 
(Vasie  V,  Delaval,  1  T.  R.  11),  which 
the  court  upon  an  information,  pun- 
ished severely,  as  appears  from  the 
casual  statement  in  Keble,  that  the 
punishment  "broke  Sir  James  Al- 
tham's  heart,  one  of  the  jury  in  the 
case  of  Lord  Fitzwater."  3  Keble, 
SOS,  pi.  (11). 

1  Thompson  v.  Com.,  8  Gratt.  (Va.) 
637;  Joyce  v.  State,  7  Baxt.  (Tenn.) 
273;  Crabtree  v.  State,  3  Sneed 
(Tenn.),  302;  Leverettp.  State,  3  Tex. 
App.  213;  Hunter  t?.  State, 8  Tex.  App. 
76;  Dooley  v.  State,  28  Ind.  239;  State 
v.  Bransetter,  65  Mo.  149. 

*Batterson  v.  State,  63  Ind.  531; 
Dunn  V.  Hall,  8  Blackf.  (Ind.)  32; 
Harvey  t?.  Rickett,  15  Johns.  (N.  Y.) 
87;  Dorr  t7.  Founo,  12  Pick.  (Mass.) 
521 ;  Alexander  o.  Thomas,  25  Ind.  208 ; 
GrlnneU  v.  Phillips,  1  Mass.  520;  Mil- 
ler v.  St. Louis  R.  Co.,5  Mo.  App.  472; 
Dana   v.  Tucker,  4    Johns.    (N.  Y.) 


487;  Harvey  v,  Jones,  3  Humph. 
(Tenn.)  157;  Turner  v.  Tuolumne  Co., 
26  Cal.  397;  Papineau  v,  Belgarde,  81 
111.  61 ;  Deppe  v.  Chicago  &c.  R.  Co.,  38 
Iowa,  692;  Kennedy  v,  Kennedy,  18  N. 
J.  L.  450;  Guard  v.  Risk,  11  Ind.  156; 
Smiths.  Cheetham,  3  Caines  (N.  Y.), 
67;  Bennett  17.  Baker,  1  Humph.  (Tenn.) 
399;  Elledj}e».  Todd,  1  Humph.  (Tenn.) 
43;  Johnson  v.  Perry,  2  Humph. 
(Tenn.)  569,  674;  Wilson  v.  Berryman, 
6  Cal  44 ;  Ruble  v.  McDonald,  7  Iowa, 
90;  Schanler  v.  Porter,  7  Iowa,  482; 
Denton  v.  Lewis,  15  Iowa,  301 ;  Barton 
t7.  Holmes,  16  Iowa,  262;  Wright  «. 
Illinois  &c.  Tel.  Co.,  20  Iowa,  195; 
Hendrickson  v.  Kingsbury,  21  Iowa, 
379;  Fuller  «.  Chicago  &c.  R.  Co.,  31 
Iowa,  211;  Hamilton  v.  Des  Moines 
Valley  R.  Co.,  36  Iowa,  31;  Illinois 
&c.  R.  Co.  t?.  Able,  59  IlL  131;  Cora.  r. 
Wright,  1  Cush.  (Mass.)  46;  Parham 
V.  Harney,  6  Smcd.  &  M.  (Miss.)  55; 
Sawyer  v.  Hannibal  &c.  R.  Co  ,  37  Mo. 
240;  Mulock  t?.  Lawrence,  6  City  Hall 
Rec.(N.  Y.)84;  Conkllnp.  Hill,  2  How. 
Pr.  (N.  Y.)  6;  Forbes  v.  Howard,  4  R. 
I.  364;  St.  Martin  v,  Desuoyer,  1 
Minn.  156 ;  Handley  r.  Leigh,  8  Tex. 
129;  Cheney  v,  Holgate,  Brayton 
(Vt.),  171;  Fowler  t».  Colton,  Burnett 
(Wis.),  175;  ».  c.  1  Pinney  (Wis.),  331 ; 
Cliaudlor  v.  Barker,  2  Harr.  (Del.) 
3S7;  Lfe  v.  Clutc,  19  Nev.  151.  But 
see  Roberts  t?.  Failis,  1  Cow.  (N.  Y.) 
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ground  of  objection  to  the  jurors  binding  themselves  in  advance 
to  the  amount  to  be  determined  by  addition  and  division  by 
twelve  is,  that  such  an  agreement  cuts  off  all  deliberation  on  the 
part  of  the  jurors,  and  places  it  in  the  power  of  a  single  juror  to 
make  the  quotient  unreasonably  large  or  small,  by  naming  a  sum 
extravagantly  high  or  ridiculously  low.^  It  is  not  material  on 
what  particular  scheme  of  averages  this  "  quotient  verdict"  is 
devised  ;  the  vitiating  fact  is  the  agreement  in  advance  to  abide 
by  the  result.  The  verdict  will,  therefore,  be  bad  where  the 
agreement  is  that  the  verdict  should  consist  of  half  of  the  ag- 
gregate of  the  highest  and  lowest  sums  which  shall  be  marked.^ 
Nor  is  it  necessary  that  the  jurors  should  have  entered  into  the 


238;  Cowperthwaite  v.  Jones,  2  Dall. 
(U.  S.)  55;  Heath  r.  Conway,  1  Bibb 
(Ky.),  398;  Zubcr  v.  Geigar,  2  Yeates 
(Pa.),  622;  Crabtree  r.  State,  3  Sneed 
(Tenn.),  302;  Leverett  r.  State,  3  Tex. 
App.  213 ;  Hunter  v.  State,  8  Tex.  App. 
75;  Warren  v.  State,  9  Tex.  App.  619; 
Cochlin  V.  People,  93  lU.  410;  ».  c.  10 
Reporter,  422;  State  v,  Branstetter,  65 
Mo.  149;  Joyce  v.  State,  7  Baxt. 
(Tenn.)  273;  Dooley  v.  State,  28  Ind. 
239.  And  ko,  after  resorting  to  such 
a  method  the  jury  return  a  verdict 
different  from  the  aggregate  so  found.  ' 
Bailey  p.  Beck,  21  Kan.  462;  Cheney  v. 
Holgate,  Brayton  (Vt.),  171;  Birchard 
tj.  Booth,  4  Wis.  67;  Shobe  v.  Bell,  1 
Rand.  (Va.)  39;  Thompsons.  Com.,  8 
Gratt.  (Va.)  637;  Cochlin  t?.  People,  93 
lU.  410;  «.  c.  10  Reporter,  422.  But 
contra,  see  Dunn  r.  Hall,  8  Blackf. 
(Ind.)  32. 

1  See,  for  example,  Parham  v.  Har- 
ney, 6  Sracd.  &  M.  (Miss.)  65,  where 
the  amounts  named  by  the  jurors 
ranged  from  $3a00  to  $10,000.00. 
Some  courts  have  had  difficulty  with 
the  question  whether  the  subsequent 
assent  of  the  jurors  to  the  verdict  in 
court,  especially  when  they  are  polled, 


is  not  such  a  free  assent  as  cures  the 
irregularity.  Allard  v.  Smith,  2  Mete. 
(Ky.)  297,  801;  Denton  t?.  Lewis,  15 
Iowa,  301;  Pekin  v.  Winkel,  77  111.  66, 
58;  Willey  v,  Belfast,  61  Me.  569; 
Heath  ?>.  Conway,  1  Bibb  (Ky.),  398, 
399.  But  they  lose  sight  of  the  con- 
ception that,  by  agreeing  in  advance 
to  this  method,  each  juror  puts  himself 
under  a  re>traint  which  interferes  with 
the  subsequent  free  exercise  of  his 
judgment;  wherefore  his  assent  to  the 
verdict  in  opcu  court  should  be  re- 
garded as  a  mere  ratification  of  the 
previous  improper  agreement.  Otie 
court  has  condemned  the  innocent 
practice  of  adopting  this  method  of 
arriving  at  a  verdict  by  way  of  ex- 
periment merely.  Hamilton  t?.  Des 
Moines  Valley  R.  Co.,  36  Iowa,  31,36. 
But  other  courts  have  ably  defended 
the  method  as  innocent,  provided  no 
restraint  is  imposed  upon  the  juror  by 
an  agreement  in  advance  to  abide  the 
result.  Thompson  v.  Com.,  8  Gratt. 
(Va.)  637;  Dorr  v,  Fenno,  12  Pick. 
(Mass.)  521. 

2  Boynton  v,  Trumbull,  46  N.  II. 
408.  See  also  People  v.  Barker,  2 
Wheeler  Cr.  C.  (N.  Y.)  19. 
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agreement  in  advance  to  abide  the  result;  it  is  sufficient  that  a 
portion  of  them  regarded  themselves  as  so  bound.^ 

§  2603.  Tbis  Misconduct  how  Shown.  —  But  while  this 
misconduct  was  pronounced  by  a  great  judge  to  be  a  very  high 
misdemeanor,^  yet  the  law  is  in  such  an  incongruous  state  that  it 
will  not,  on  a  supposed  ground  of  public  policy,  allow  the  fact 
to  be  shown  by  the  only  evidence  by  which,  in  general,  it  can  be 
shown,  viz.,  the  affidavits  of  jurors  themselves.*    But  if  the 


1  Rable  v.  McDonald,  7  Iowa,  90 ; 
Johnson  v.  Hubbard,  22  Kan.  277. 

«  Vasie  v.  Delaval,  1  T.  R.  11,  per 
Lord  Mansfield,  C.  J. 

3  Owen  t7.  Warburton,  1  Bos.  &Pul. 
(N.  R.)  326,  330.    See  also  Straker  v. 
Graham,    4    Mees.  &  W.   721;  «.  c.  7 
Dowl.  P.  C.  223;  Burgess  v,  Langley,  6 
Man.   &  Gr.   722;    Harvey  v.  Hewitt, 
S  Dowl.   P.    C.  698;  Dana   v.   Tuck- 
er,   4    Johns.    (N.    Y.)  487;     People 
V.  Barker,  2  WheelerCr.  C.  (N.  Y.)  19; 
Wilson  V,  Berryman,  6  Cal.  44;  Turn- 
er©. Tuolumne  Co.,   25  Cal.  397;  St. 
Martin  V.  Dcsnoyer,  1  Minn.  15G;  Dunn 
r.  Hall,   8  Blackf.    (Ind.)    32;  Drum- 
mond  V.  Leslie,  5  Blackf.  (Ind.)  453; 
Pleasants    v.    Heard,    15    Ark.    403; 
Heath  v,  Conway,  1  Bibb   (Ky.),  398; 
Blrchard  v.  Booth,  4  Wis.  67 ;  Dorr  v. 
Fenno,  12  Pick.  (Mass.)  521;  Boston 
Ac.  R.  Co.  v.  Dana,  1   Gray   (Mass.), 
S3;  Sawyer  17.   Hannibal  &c.   R.   Co., 
87  Mo.  240 ;  Cluggage  v.  Swan,  4  Binn. 
(Pa.)  160;   Handley  v.  Leigh,  8  Tex. 
129;  Sheppard  v.  Lark,  2  Bailey   (S. 
C.)>    676;  Cheney  r.   Holgatc,  Brayt. 
(Vt.)  171.  Theaffidavitof  onenotof  the 
jury  as  to  what  one  or  more  jurors  told 
him  in  regard  to  the  manner  of  mak- 
ing up  the  verdict,  is,  for  another  and 
stronger  reason,  inadmissible.    Prior 
r.  Powers,  1  Keble,  811;  Goodwin  v. 
Phillips,  Lofft,  71;  Owen  v.  Warbur- 
ton, 1  Bos.  &  Pul.  (N.  R.)  326;  Strak- 
er V.  Graham,  4  Mees.  &.  W.  721;  Burr 


gess    V,  Langley,  5  Man.  &  Gr.  722; 
Drummond  v.  Leslie,  5  Blackf.  (Ind.) 
453;    Chandler    v.    Barker,  2  Harr. 
(Del.)   387;    Mulock  v    Lawrence,  5 
City  Hall  Rec.  (N.  Y.)  84;  Birchard  v. 
Booth,  4   Wis.    67;     St.    Martin    v, 
Desnoyer,  1  Minn,  156.    The  contrary 
has    been    held   in    a   few    isolated 
cases.     Phillips    v   Fowler,  Barnes* 
Notes,  441 ;  Parr  v.  Seames,  Id.  p.  438; 
Aylett  V.  Jewel,  2   W.  Bl.   1299.    But 
these  cases  are  overruled  by  Rex  v. 
Delaval,    supra,    and   other    English 
cases  following  it.    The  contrary  has 
been  held  in  two  early  American  cases. 
Smith  V.  Cheetham,  3  Caines  (N.  Y.), 
57;  Grinnellv.   Phillips,    1  Mass.  530. 
But  these  seem  to  have  been  subse- 
quently  overruled    in   the    States  in 
which  they  were  pronounced ;  Dana  v. 
Tucker,  4  Johns.  (N.  Y.)  487;  Dorr  v. 
Feno,  12  Pick.  (Mass.)  521.    In  three 
American  States  the  affidavits  of  jurors 
are  receivable  to  impeach  their  ver- 
dict, —  Iowa,  Kansas  and  Tennessee. 
In  two  of  these  States  we  find  decis- 
ions upholding  the  reception  of  the 
affidavits  of  jurors  to  show  that  their 
verdict  was  arrived  at  by  this  method: 
Johnson  v.  Husband,  22  Kan.  277 ;  El- 
ledge  V.  Todd,  1  Humph.  (Tenn.)  43; 
Bennett  r.  Baker,  1  Humph.  (Tenn.) 
399;  Crabtree  ».  State,3  Sneed  (Tenn.), 
302 ;  Joyce  v.  State,  7  Baxt,  (Tenn.) 
27a     See  post,  §2618. 
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bailiff  in  charge  of  the  jury,  or  some  officious  eavps^dropper^  can 
get  his  eye  or  ear  at  the  key-hole  of  the  jury  room  and  discover 
the  vitiating  fact,  his  affidavit  will  be  listened  to;  ^  though, 
of  course/  it  may  be  contradicted  by  the  affidavits  of  the  jurors, 
showing  that  their  deliberations  were  regular.'-*  It  is  scarcely 
necessary  to  say  that  statements  made  by  jurors  to  others,  dis- 
closing such  a  fact,  is  mere  hearsay  and  no  evidence  of  it.'  Nor 
does  the  finding  of  a  paper  in  the  jury  room,  on  which  there  is  a 
computation  indicating  that  this  method  was  resorted  to,  afford 
ground  of  new  trial,  because  it  does  not  show  that  there  was  an 
aOTeement  in  advance  to  return  a  verdict  in  accordance  with  the 
result.*  An  affidavit  made  on  information  and  belief  proves 
nothing.*  Nor  does  the  affidavit  of  one  who  heard  a  violent  al- 
tercation in  the  jury  room,  afiter  which  there  was  silence,  and  was 
told  by  certain  of  the  jurors  that  their  verdict  was  determined  by 
lot.*  In  some  States  there  are  statutory  provisions  permitting  the 
testimony  of  jurors  to  be  introduced  on  a  motion  for  a  new  trial, 
to  show  that  the  verdict  was  made  By  lot.'^  The  **  quotient  ver- 
dict "  has  been  held  not  within  such  a  statute,  on  the  plainly  er- 
roneous conception  that  it  is  not  the  result  of  chance.®  It  is 
certainly  the  result  of  chance  on  the  part  of  every  juror;  since 


1  Fry  ».  Hardy,  Sir  T.  Jones,  88; 
Burgess  v.  Langley,  5  Man.  &  Gr.  722, 
726,  per  Creswell,  J. ;  Harvey  r.  Hew- 
itt, 8  Dowl.  P.  C.  698;  Dana  v.  Tucker, 
4  Johns.  (N.  Y.)  487;  Wilson  v.  Ber- 
ryman,  6  Cal.  45;  Dunn  v.  Hall.  8 
Blackf.  (Ind.)  82;  Parham  v.  Harney, 
6  Smed.  &  M.  (Miss.)  66;  Kennedy  v. 
Kennedy,  18  N.  J.  L.  450;  Cheney  r. 
Holgate,  Brayt.  (Vt.)  171;  Birchard 
V,  Booth,  4  Wis.  67;  Hllnois  &c.  R. 
Co.  V.  Able,  59  HI.  181. 

*  Mellish  V.  Arnold,  Bunbury,  61 ; 
Dana  r.  Tucker,  4  Johns.  (N.  Y.)  487; 
Wilson  V,  Berrymann,  5  Cal.  44; 
Papineauv.  Belgarde,  81  111.  61 ;  Ken- 
nedy V.  Kennedy,  18  N.  J.  L.  460. 

*  Burgess  v.  Langley,  6  Man.  &  Or. 
722. 


Forbes  v,  Howard,  4  R.  I.  364; 
Leverett  v.  State,  3  Tex.  App.  218; 
Wiley  V.  Belfast,  61  Me.  569. 

«  Pekin  v,  Winkel,  77  111.  66;  Cum- 
mings  V,  Crawford,  88  111.  312 ;  post, 
§  2622. 

'  Burgess  v.  Langley,  6  Man.  &  Gr. 
722. 

^  Ark.  Dig.  Stat.  1874,  §  1971 ;  Tex. 
Code  Crlm.  Proc.  1879,  art.  777,  sub- 
sees.  8  and  8;  Fain  v.  Goodwin,  86 
Ark.  109;  Hunter  v.  State,  8  Tex. 
App.  75;  Donner  v.  Palmer,  28  Cal. 
40;  Turner  v,  Tuolumne  Co.,  25  Cal. 
400. 

"  Turner  t».  Tuolumne  Co.,  25  Cal. 
897 ;  Boyce  v.  California  Stage  Co.,  26 
Cal.  460. 
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none  can  know  how  high  or  how  low  a  sum  his  fellows  will  mark, 
in  order  to  increase  or  diminish  the  final  result.^  Under  a  stat- 
ute of  Iowa,  authorizing  the  use  of  affidavits  of  jurors  on  motion 
for  new  trial,  jurors  will  not  be  subjected  to  examination,  on  the 
mere  suggestion  of  an  attorney  that  they  have  resorted  to  this 
method  of  arriving  at  their  verdict;^  though  their  voluntary 
affidavits  disclosing  the  fact  will  afford  ground  of  new  trial.^ 

§  2604.  Jurors  not  Allowed  to  Make  Experiments.  —  There 
has  been  such  an,  abnegation  of  common  sense  on  the  part  of 
some  of  the  American  courts  in  relation  to  the  subject  of  trial  by 
jury,  that  we  find  decisions  where  new  trials  have  been  granted 
because  jurors,  in  their  deliberations,  have  resorted  to  those  sim- 
ple and  ordinary  experiments  for  the  .purpose  of  testing  the  value 
of  the  testimony  delivered  to  them,  which  any  man  would  resort 
to  under  like  circumstances,  —  such  as  making  a  test  to  discover 
whether  the  foot-prints  made  by  a  man  while  running  are  shorter 
than  while  walking;  *  or  experimenting  with  a  pistol  to  ascer- 


1  "Quotient"  verdicts  are  fre- 
quently spoken  of  as  "  chance  "  ver- 
dicts. Warner  r.  Robinson,  1  Root 
(Conn.),  195;  Pekin  v.  Winkel,  77  111. 
66,  68;  Parham  v,  Harney,  6  Smed.  & 
M.  (Miss.)  65. 

•^Forsheev.  Abraras,  2  Iowa,  671. 

8  Manix  v,  Maloney,  7  Iowa,  81; 
Ruble  V.  McDonald,  7  Iowa,  90; 
Schanler  v.  Porter,  7  Iowa,  482;  Bar- 
ton t;.  Holmes,  16  Iowa,  252;  Wrijrlit 
V.  Illinois  &c.  Tel.  Co.,  20  Iowa,  196; 
Hendrickson  v.  Kingsbury,  21  Iowa, 
870;  Fuller  r.  Chicaj;o  &c.  R.  Co.,  31 
Iowa,  211.  In  Warner  v.  Robinson,  1 
Root  (Conn.),  194,  195,  tlie  court  as- 
certained this  misconduct  by  inquiry 
of  the  jurors.  Such  a  course  has  been 
supposed  irregular:  1.  Because  if 
guilty  of  misconduct  the  jurors  have 
violated  their  oaths,  which  they  ought 
not  to  be  heard  to  allesce.    2.  Because 


their  misconduct  renders  them  liable 
to  punishment.  If  tlie  court  presumes 
to  make  inquiries  of  them  upon  this 
point,  tlie  jurors  should  be  cautioned 
that  they  are  not  bound  to  answer.  In 
Com.  r.  Wright,  1  Cush.  (Mass.)  46,  it 
was  held  libelous  to  publish  of  one  in 
his  capacity  as  a  juror,  that  he  agreed 
with  another  juror  to  stake  the  decis- 
ion of  damages,  to  be  given  in  a  cause 
then  under  consideration,  upon  a  game 
of  draughts.  **  The  tendency  of  the 
publication,"  said  Fori)es,  J.,  "  was  to 
degrade  the  prosecutor  in  the  esteem 
and  opinion  of  the  world ;  it  impeached 
his  integrity  as  a  juror,  and  must.  If 
the  charge  which  It  contains  were 
true,  make  him  an  object  of  distrust 
and  contempt  among  men."  Ibid,  G2. 
See  post,  §§  2618,  2627. 

*  Jim    o.  State,  4  Humph.  (Tenn.) 
289. 
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tain  whether  the  deceased  could  have  shot  himself  in  the  place 
where  the  ball  entered.^ 

§  2605.  Yisitingr  the  Lioous  in  quo.  — As  already  seen,^  in- 
spection of  persons  and  things  in  court  is  one  of  the  recognized 
methods  of  producing  evidence,  or  rather  of  dispensing  with  it; 
>and,  as  further  seen,^the  view  of  places  and  things  out  of  court, 
in  proper  cases  and  under  proper  safeguards,  has  been  allowed, 
even  in  criminal  cases,  where  not  authorized  by  statute.  Yet  it 
is  never  tolerated  that  jurors  should  go  on  a  private  search  for 
evidence  and  make  such  inspection  of  their  own  accord.*  Regu- 
larly, the  jurors  ^ust  receive  th©  evidence  in  j)pen  court,*  and 
visits  to  the  locus  in  quo^  even  when  authorized  by  the  court,  are 
ground  of  new  trial,  unless  the  parties  consent  or  unless  there  is 
a  statute  authorizing  it;*  and  this  is  so,  for  stronger  reasons, 
where  such  a  visit  takes  place  at  the  expense  of  the  prevailing 
party  in  the  suit.^    Moreover,  as  already  seen,®  such  inspections 


1  Yates  V.  People,  38  111.  527.  The 
case  will  here  be  recalled  where  the 
prosecuting  attorney  brought  a  pan  of 
soft  mud  into  the  court  room,  and  re- 
quested the  prisoner  to  put  his  foot 
into  it  (telling  him  that  he  need  not  do 
it  if  he  did  not  want  to) ,  and  he  re- 
fused ;  and  the  mere  circumstance  that 
he  was  thus  called  upon  to  give  evi- 
dence against  himself,  that  is,  to  make 
a  possible  disclosure  of  the  truth,  had 
such  a  vitiating  effect  tliat  the  prose- 
cuting attorney  discovered,  when 
the  case  got  to  the  Supreme  Court, 
that  he  had  put  his  foot  Into  it. 
Stokes  V.  State,  6  Baxt.  (Tenn.)  619. 
As  to  experiments  in  the  presence  of 
the  jury,  see  antey  §§  864,  905;  as  to 
unauthorized  views  of  the  jury,  ante,  § 
904. 

>  Ante,  §  851,  etseq. 

*  Ante,  §  875,  et  seq, 

*  Stampofskl  v.  Steflfens,  79  111.  303; 
Ortman  v.  Union  Pacific  K.  Co.,  .'^2 


Kan.  419  (jurors  separating  and  mak- 
ing unauthorized  visits  to  the  locus  in 
quo) .  See  also  Hay  ward  v,  Knapp,  22 
Minn.  5.  But  the  mere  fact  that  the 
jury,  while  taking  a  walk  in  the  charge 
of  an  officer,  passed  the  place  where 
the  homicide  was  committed,  is  not  in 
itself,  in  a  trial  for  murder,  such  mis- 
behavior as  will  affect  the  verdict. 
People  r.  Montgomery,  13  Abb.  Pr, 
(N.  s.)  (N.  Y.)  208. 

«  Winslow  V,  MorrUU  68  Me.  862; 
Heffron  v.  Gallupe,  66. Me.  6G3;  Bow- 
ler V.  Washington,  62  Me.  302;  Brad- 
bury r.  Cony,  62  Me.  223.  See  Thomp- 
son V.  Mallet,  2  Bay  (S.  C),  94;  Perine 
V.  Van  Note,  4  N.  J.  L.  146.  Compare 
Sanderson  v,  Nashua,  44  N.  H.  492; 
People  r.  Bonuey,   19   Cal.   426. 

•  Dowd  V.  Guthrie,  13  Bradw. 
(111.)  663. 

'  Compare  Lyons  v.  Lawrence,  12 
Bradw.  (111.)  633. 

»  A)Ue,  §  886. 
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in  criminal  cases  cannot,  according  to  the  prevailing  opinion,  take 
place,  even  when  authorized  by  statute,  unless  the  prisoner  ac- 
companies the  jurors.^  It  has  been  regarded  as  grossly  irregular, 
not  only  to  send  out  the  jurors,  but  to  send  a  witness  with  them 
to  point  out  places  which  have  been  shown  to  them  by  a  dia- 
gram.^ The  rules  of  the  common  law,  devised  to  guard  the  in- 
tegrity of  juries,  are  of  even  greater  importance  in  what  are 
sometimes  termed  inquests  of  office^ — that  is,  where  a  jury  is 
sent  to  the  country  to  make  a  view  and  assess  damages  for  the 
laying  out  of  a  road,  the  flowage  of  land  hya  mill  dam,  or  the 
condemning  of  land  for  a  railway  or  other  work  of  public  utility, 
than  in  ordinary  .cases.  In  the  absence  of  statutes,  the  rules  of 
the  common  law  touching  the  conduct  of  juries  will  be  applied  in 
such,  cases ;  ^  and  statutes  are  found  which  re-enact  these  rules 
with  more  or  less  strictness.* 

§  2606.  Compromise  Verdicts.  —  Where   the  verdict  which 
the  jury  return  cannot  be  justified  upon  any  hypothesis  pre- 


1  People  V.  Lowrey,  70  Gal.  193; 
8.C.  11  Pac.  Rep.  605  (following  Peo- 
ple V.  Bush,  68;Cal.  623;  «.  c.  10  Pac. 
Rep.  109;  People  v,  Jones,  11  Pac. 
Rep.  501). 

2  State  V.  Bertin,  24  La.  Ann.  46. 
But  where  a  diagram  was  made  by  a 
witness  for  the  prisoner  and  used  on 
the  trial,  it  was  held  discretionary  for 
the  trial  court  to  allow  the  jury  to  take 
it  with  them  to  their  retirement,  and 
that  its  exclusion  from  them  presented 
no  ground  for  error.  Campbell  v. 
State,  23  Ala.  46,  83.  Where,  by  con- 
sent of  the  parties,  the  jurors  had 
been  allowed  to  view  certain  animals 
claimed  to  be  those  wliich  were  the 
subjects  of  the  litigation  in  an  action 
of  trover,  it  was  held  not  such  mis-* 
conduct  as  required  the  granting  of  a 
new  trial  for  the  jurors  to  look  at  the 
animals  a  second  time,  whoa  neltlier 
the  parties  nor  tlieir  counsel  were 
present,  and  although  no  consent  had 


been  given  for  them  so  to  do.    Traf- 
ton  V.  Pitts,  73  Me.  408. 

*  Coleman  v.  Moody,  4  Hen.  &  M. 
(Va.)  1,  17. 

*  Thus,  from  the  case  jast  cited,  it 
appears  that  tliere  were  some  old  stat- 
utes of  this  kind  in  Virginia.  The  act 
concerning  roads  prohibited  a  juror,  cu 
pain  of  being  disclmrged  from  the  in- 
quest and  imprisoned  by  the  sheriff 
from  taking  any  meat  or  drink /roiii 
any  persons  whatever^  from,  the  time 
the  jury  should  come  to  the  place 
which  they  were  to  view  until  their 
inquest  was  sealed.  Va.  Stat.  1794. 
ch.  19.  The  stjitute  for  the  removal 
of  the  seat  of  government  contained  a 
similar  provision.  Va.  Stat.  1799,  ch, 
21.  In  other  States  the  statutes  arc 
more  general,  applying  to  all  cases  in 
which  verdicts  are  returned  by  juries. 
See,  for  instance,  Gen.  SUits.  Mass., 
ch.  132,  §  33;  Tripp  v.  County  Com- 
missioners, 2  Allen  (Mass.),  556. 
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sented  by  the  evidence,  it  ought  obviously  to  be  set  aside.  Thus, 
if  a  suit  were  brought  upon  a  promissory  note,  which  purported 
to  be  given  for  $100,  and  the  only  defense  was  that  the  defend- 
ant did  not  execute  the  note,  and  the  jury  should  return  a  ver- 
dict for  $50  only,  it  would  not  be  allowed  to  stand;  for  it  woufd 
neither  conform  to  the  plaintiff's  evidence,  nor  to  that  of  the 
defendant.  It  would  be  a  verdict  without  evidence  to  support  it ; 
and  it  is  not  to  be  tolerated  that  the  jury  should  thus  assume,  in 
disregard  of  the  law  and  evidence,  to  arbitrate  the  differences  of 
parties,  or  to  decide  according  to  some  supposed  natural  equity, 
which  in  reality  is  merely  their  own  whim.  When,  therefore, 
there  was  a  claim  and  counter-claim,  and  the  damages  in  each 
case  were  certain,  and  the  only  question  was  whether  there  was 
such  a  contract  as  that  which  was  set  up  by  the  defendant  in 
support  of  his  counter-claim,  and  the  jury  found  for  the  plaintiff 
in  the  amount  of  his  claim,  and  for  the  defendant  for  a  portion 
of  the  amount  of  his  counter-claim  only,  it  was  held  that,  as  there 
was  no  hypothesis  of  fact  on  which  the  verdict  could  be  justified, 
as  it  must  have  been  the  result  of  a  compromise  or  mistake, 
the  judgment  must  be  reversed.^  The  principle  upon  which 
cases  of  this  kind  proceed,  could  not  be  made  clearer  by  multi- 
plying illustrations.^     This  principle,  however,  applies  only  to 


1  St.  Louis  Brewery  Co.  v.  Bode- 
man,  12  Mo.  App.  573. 

>  Roeder  v.  Studt,  12  Mo.  App. 
566;  Todd  v.  Boone  Co.,  8  Mo. 
481;  Ellsworth  v.  Central  R.  Co., 
34  N.  J.  L.  93.  But  see  Coyle  v. 
Gorman,  1  Phila.  (Pa.)  326.  Where 
the  plaintiff  claimed  on  two  distinct 
grounds,  either  of  which,  if  found  in 
his  favor,  would  entitle  him  to  a  ver- 
dict, and  it  appeared  that  the  jury  did 
not  consider  and  decide  upon  either 
ground  separately,  but  that  some 
might  have  decided  upon  one  and 
some  on  the  other,  the  verdict  was 
set  aside.  Biggs  v,  Barry,  2  Curt.  C. 
C.  (U.  S.)  259.  It  is  no  objection  to  a 
Terdict  that  one  of  the  jurors  dissented 


while  the  jury. were  absent  from  the 
court,  if  lie  afterwards  agreed  to  the 
verdict  which  was  rendered.  Thus,  in 
a  civil  case,  one  of  the  j  urors  who  could 
not  agree  with  the  others,  said  he  was 
willing  to  return  into  court  aud  allow 
the  foreman  to  deliver  a  verdict  for 
the  plaintiff,  and  if  they  were  polled 
he  should  declare  his  dissent;  never- 
theless, if,  after  that,  the  jury  should 
again  be  scut  out,  he  would  agree  to 
the  verdict.  The  jury  then  came  in, 
were  polled,  and  this  juryman  declared 
his  dissent  from  the  verdict.  They 
were  again  sent  out,  agreed  upon  a 
verdict,  returned  into  court,  were 
again  polled,  and  each  juryman  an- 
swered that  he  agreed  to  the  verdict. 
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cases  where  the  damages  sought  to  be  recovered  are  liquidated. 
In  suits  for  unliquidated  damages  where  the  jury  give  a  round 
sum^  the  amount  of  their  verdict  is,  in  many  cases  necessarily 
the  result  of  concession,  and  compromise.  In  such  cases  a  ver- 
dict will  not  be  set  aside,  although  the  amount  of  the  verdict 
itself  raises  a  strong  inference  that  it  was  arrived  at  as  the  result 
of  striking  an  average — as  where,  in  such  a  case,  the  verdict 
was  five  hundred  and  sixty  dollars  and  fifty  cents.^ 


which  was  in  favor  of  the  plaintiff.  It 
was  lield  that  these  facts  were  not  suf- 
ficient ground  for  a  new  trial.  Har- 
rison V.  Rowan,  i  Wash.  0.  C.  (U.  S.) 
32.  Where  a  juror  held  back,  when 
pressed  to  agree  to  a  verdict  of  mur- 
der in  the  second  degree,  suggesting 
to  the  other  jurors  to  sign  a  petition 
for  t^e  pardon  of  the  accused,  and 
upon  their  agreeing  to  sign  such  a  pe- 


tition, assented  to  the  verdict,  and  it 
sufficiently  appeared  that  he  was  not 
opposed  to  the  verdict  and  did  not 
agree  to  it  because  they  agreed  to  sign 
the  petition,  it  was  held  no  ground  tbi 
a  new  trial.  State  v.  Turner,  6  Baxt. 
(Tenn.)  201. 

1  St.  Louis  &c.  B.  Co.  V.  Myrtle^ 
51  Ind.  666. 


Tit.  VII,  Ch.  LXXIII.]     MISCONDUCT  of  juries.  1973 


CHAPTER    LXXin. 

OF  THE  MISCONDUCT  OP  JURIES  AS  GROUND  OF  NEW  TRIAL. 

Sbction 

2610.  Preliminary. 

2611.  Improper  Condnct  not  always  Ground  of  New  Trial. 

2612.  What  if  npon  the  whole  Case  Justice  has  been  done. 
26 IS.  Effect  of  Consent  and  Acquiescence. 

2614.  View  that  New  Trials  on  this  Ground  are  Discretionary. 

2615.  Question  how  Saved  for  Review. 

2616.  Presumption  of  Right  Acting  on  the  Part  of  the  Jury. 

2617.  Presumption  of  Prejudice  from  Misconduct  or  Improper  Influence. 

2618.  Testimony  of  Jurors  not  Received  to  Impeach  their  Verdict. 

2619.  Otherwise  as  to  Matters  Taking  Place  in  Court.  , 

2620.  Misconduct  of  Jurors  in  the  Presence  of  the  Court. 

2621.  Court  may  Interrogate  Jury  as  to  Grounds  of  their  Finding. 

2622.  Testimony  of    Others  on  Information  Derived  from  Jurors  not  Re- 

ceived. 

2623.  AfSdavits  of  Jurors  Received  to  Sustain  their  Verdict. 

2624.  Or  to  show  the  Misconduct  of  Parties. 

2625.  Or  to  Show  the  Misconduct  of  their  Bailiff. 

2626.  Or  upon  a  Question  of  Juror's  Competency. 

2627.  Exceptional  Rules  Admitting  the  Affidavits  of  Jurors. 

§  2610.  Preliminary.  —  The  purpose  of  this  chapter  is  to 
make  a  resume  of  the  principles  upon  which  courts  proceed  in 
granting  or  refusing  new  trials,  because  of  the  misconduct  of 
jurors. 

§  2611.  Improper  Conduct  not  always  Ground  of  New 
Trial.  —  And  first,  as  already  observed,^  in  many  cases  the  mis- 
conduct of  jurors  affords  no  ground  of  new  trial,  unless  injury  is 
shown  to  have  resulted  therefrom  to  the  unsuccessful  party ;  ^ 

^  AnUf  §  2549.  State  v.  Durham,  72  N.  C.  447;  Henry 

'  People  V,  Gaffney,  14  Abb.  Pr.  (n.  v.  Ricketts,   1   Cranch  C.  p.  (U.  S.) 

«.)  (N.  Y.)  86;  Mcdlerr.  State,26  Ind.  645;  Purinton  r.  Humphreys,   G   Me. 

171;    Indianapolis  t?.   Scott,   72    Ind.  379;  Mason  v.   RusseU,    1  Tex.  721; 

196;  State   v.  Baker,  68  N.  C.  276;  NeweU  v,  Ayer,  S2  Me.  834;  State  v. 
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and,  of  course,  this  is  so,  where  the  misconduct  works  in  favor 
of  the  party  complaining,^  or  where  he  himself  participated  in 
it.^  As  already  seen,  the  question  is  closely  allied  to  the  ques* 
tion  of  the  burden  of  proof ;  and  if  the  moving  party  shows  such 
misconduct  as  may  have  prejudiced  the  jurors,  a  new  trial  will 
often  be  granted,  unless  the  successful  party  obviates  the  ordin- 
ary presumption  which  arises  in  such  a  case,  by  showing  that 
prejudice  did  not  result;'  and,  as  already  seen,*  it  will  always 
be  granted  in  a  case  of  tampering  with  the  jury  by  the  success- 
ful party,  whether  the  verdict  was  due  to  such  tampering  or  not.* 

§  2612.  What  if   upon  the  whole    Case  Jtistice   has   been 
done.  — In  one  or  two  States  the  rule  obtains  that  a  new  trial 


Cucuel,  31  N.  J.  L.  249,  257.  Thomp- 
son V.  State,  26  Ark.  823,  828;  Portis 
V,  State,  27  Ark.  860;  Pulaski  «.  Ward, 
2  Rich.  L.  (S.  C.)  119,  122.  Rule  un- 
der Texas  statute:  Jack  v.  State,  26 
Tex.  1 ;  Johnson  v.  State,  27  Tex.  758, 
770.  In  a  late  case  In  Indiana  the 
general  rule  is  said  to  be  that  the  mis- 
conduct of  the  jury  must  be  gross  and 
dearly  appear  to  have  injured  the  com- 
plaining  party,  to  justify  the  granting 
of  a  new  trial.  Long  v.  State,  95  Ind. 
481,  486.  The  court  cite  Ball  v.  (  ar- 
ley,  3  Ind.  577;  Ber«ch  v.  State,  13 
Ind.  434;  Harrison  v.  Price,  22  Ind. 
165;  Whelchell  v  State,  23  Ind.  89; 
Flatter  v,  McDermitt,  2&  Ind.  326; 
Medler  v.  State,  26  Ind.  171; 
Achey  v.  State*  64  Ind.  56;  Carter  v. 
Ford  Plate  Glass  Co.,  85  Ind.  isO. 
For  illustrations  of  the  rule  in  the 
case  of  a  temporary  separation  of 
jurors,  see  Harrison  v.  Price,  22  Ind. 
165;  Wlielchell  v.  State,  23  Ind.  89; 
Medler  «.  State,  26  Ind.  171. 

1  Allen  V.  State,  61  6a.  166;  Med- 
ler r.  Dunn,  2G  Ind.  171;  Flatter  v, 
McDermitt,  25  Ind.  326. 

*  It  was  so  held,  where,  during  the 
progress  of  the  trial  one  of  the  jurors, 


contrary  to  the  express  instmctiona 
of  the  court,  which  were  known  to 
the  defendant,  visited  the  establish- 
ment where  the  latter  carried  on  the 
business  of  rectifying  spirits.  Noth- 
ing was  §aid  concerning  this  miscon- 
duct on  the  part  of  the  juror  until 
after  the  conclusion  of  the  trial.  The 
verdict  being  against  the  defenc'ant, 
the  motion  was  made  for  a  new  trial 
because  of  this  misconduct,  and  it  was 
held  that  the  motion  must  be  over- 
ruled. United  States  v,  Salentine,  a 
Biss.  C.  C.  (U.  S.)  404. 

'  Luttrell  p.  Maysville  &c.  R.  Co.» 
18  B.  Mon.  (Ky.)  291;  Vaughn  v. 
Dotson,  2  Swan  (Tenn.),  348;  Tripp 
V.  County  Comrs.,  2  Allen  (Mass.)^ 
556;  Pittsburgh  &c.  R.  Co,  v.  Porter, 
32  Ohio  St.  328.  See  observations  of 
Mr.  Justice  Clifford  In  Johnson  v. 
Root,  2  Cliff.  C.  C.  (U.  S.)  108,  128. 

*  Ante,  §  2560. 

*  Vaughn  w.  Dotson,  2  Swan 
(Tenn.),  348;  Walker  v.  Walker,  II 
Ga.  206;  Walker  v.  Hunter,  17  Ga 
364,  404;  Cottle  v.  Cottle,  6  Me.  140; 
Sexton  V.  Lelievrre,  4  Coldw.  (Tenn.> 
11;  State  v.  Cucuel,  31  N.  J.  L.  249^ 
257. 
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will  not  be  granted  on  the  ground  of  misconduct  of  the  jury, 
-vhere  the  court  can  see,  upon  the  whole  case,  that  justice  has 
been  .done.*  These  courts  to  some  extent  ignore  the  rule  of 
public  policy  already  stated,  and  proceed  upon  the  view  that, 
when  applications  for  new  trials  are  made,  founded  upon  such 
complaints,  they  address  themselves  to  judicial  discretion  rather 
than  to  strict  law  or  absolute  right;  and  that,  whether  in  any 
given  case  the  verdict  should  be  avoided,  must  depend  upon  the 
abuse  presumed  to  have  followed,  and  the  substantial  justice  of 
the  case.2  In  Texas,  expounding  a  statute,  the  doctrine  appears 
to  have  taken  root,  in  case  of  felony,  even  in  those  which  are 
capital,  that  whether  or  not  a  new  trial  will  be  granted  on  the 
ground  of  misconduct  of  the  jury,  is  a  matter  of  discretion,  in 
the  determination  of  which  the  court  below  is  guided  by  the  ap- 
plication of  the  facts  to  the  result  attained  in  the  verdict.* 

m 

§  2613.  Effect  of  Consent  and  Acquiescence*  —  In  pursu- 
ance of  the  maxim,  omnis  consensus  tollit  erroremy  the  consent  of 
the  unsuccessful  party  in  a  civil  case,  to  an  irregularity  in  the 
conduct  of  a  jury,  will  always  estop  him  from  claiming  a  new 
trial  on  that  ground.*  Moreover,  if  he  is  cognizant  of  the  ir- 
regularity, and  does  not  avail  himself  of  the  first  opportunity  to 
call  the  attention  of  the  court  to  it,  he  thereby  waives  any  right 
to  make  it  the  ground  of  an  objection.  If  he  fails  to  do  this,  he 
cannot  raise  such  an  objection  for  the  first  time  by  motion  for  a 
new  trial.*     The  rule  proceeds  upon  the  ground  that  the  party 


1  Pelre  v.  Martin,  14  La.  64.  See 
also  Randall  v.  Bayon,  4  Mart.  (n.  s.) 
(La.)  182;  McCarty  v,  McCarty,  4 
Rich.  L.  (S.  C.)  694. 

2  McCarty  r.  McCarty,  4  Rich.  L. 
394. 

3  Johnson  v.  State,  27  Tex.  768.  See 
also  Jack  v.  State,  26  Tex.  4 ;  Wake- 
field 0.  State,  41  Tex.  656;  Jenkins  v. 
State,  41  Tex.  128.  Other  cases  may 
be  found  wliere  the  fact  that  the  ver- 
dict was  clearly  right  on  the  evidence, 
obvioasly  affected  the  conclusion  of 


the  court  on  this  question.  State  t?. 
Turner,  26  La.  Ann.  573. 

4  Coleman  v.  Moody,  4  Hen.  &  M. 
(Va.)  1;  llahn  v.  Miller,  60  la.  96; 
Tower  v.  Hewett,  11  Johus.(N.  Y.)  134. 

*  Valiente  v.  Bryan,  66  How.  Pr. 
(N.  Y.)  302;  Downer  «.  Church,  21  W. 
Va.  24,  56.  See  Pettibone  t>.  Phelps, 
13  Conn.  445;  Stewart  v.  Small,  6  Mo. 
626;  Fessenden  r.  Sager,  68  Me.  631; 
Jackson  r.  Jackson,  32  Ga.  325;  Brun- 
skill  V.  Giles,  9  Bnigh.  13;  Hahn  v. 
Miller,  60  la.  96;  Hallock  v.  Franklin, 
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ought  not  to  be  permitted,  after  discovering  an  act  of  miscon- 
duct  which  would  entitle  him  to  claim  a  new  trial,  to  remain 
silent  and  take  his  chances  of  a  favorable  verdict,  and  afterwards, 
if  the  verdict  goes  against  him,  bring  it  forward  as  a  ground  for 
a  new  trial.  Such  a  course  is  inconsistent  with  the  candor  and 
good  faith  which  should  characterize  judicial  proceedings.  This 
rule  applies  to  nearly  all  the  errors  and  irregularities  which  take 
place  in  a  judicial  triaL^  Perhaps  one  of  the  most  familiar 
illustrations    of    it,   is    the    case  where   improper    evidence   is 


2 Mete.  (Mass.)  658;  Rower.  Canney, 
139  Mass.  41;  People  v.  Morrissey,  1 
Bafl.  (N.  Y.)  Sup.  296  (juror  going  to 
sleep  after  the  trial) ;  Allen  v.  Blunt, 
2  Woodb.  &  M.  (U.  S.)  121, 148;  Ting- 
ley  V.  Providence,  9  R.  I.  388;  Patton 
V.  Hugbesdale  Mfg.  Co.,  11  R.  I.  188; 
Lyman  v.  State,  69  Ga.  404;  Mussel- 
man  17.  Pratt,  44  Ind.  126;  Lee  v.  Mc- 
Leod,  15  Nev.  158;  Baxter  v.  People,  8 
111.  368;  Cogswell  r.  State,  49  Ga. 
103;  Martin  v,  Tidwell,  36  Ga.  332, 
345;  People  v.  Wilson,  8  Abb.  Pr. 
(N.  Y.)  137;  8.  c.  4  Park.  Cr.  (N.  Y.) 
619;  Stampofskl  v.  Steffens,  79  111. 
303;  Hussey  v.  Allen,  59  Me.  269; 
United  States  v.  Boyden,  1  LoweH 
(U.  S.),  266;  Gale  r.  New  York  &c. 
R.  Co.,  13  Hun  (N.  Y.),  1.  In  Ver- 
mont, it  is  held  that  the  fact  that  the 
moving  party  neglected  to  inform  the 
court,  before  the  jury  retired,  of  mis- 
conduct on  the  part  of  jurors  during 
the  trial,  which  came  to  his  knowl- 
edge, would  not,  if  proved,  neces- 
sarily, as  a  matter  of  law,  defeat  the 
motion  for  a  new  trial.  McDaniels  r. 
McDaniels,  40  Vt.  363.  In  a  case  In 
Iowa,  it  is  said  that  the  fact  that  the 
attorney  of  tlie  moving  party  knew  oi 
the  misconduct  of  the  juror  before 
the  rendering  of  the  verdict,  would 
not  constitute  such  a  negligence  as 
would  defeat  the  motion,  uuless  it  was 
made  to  appear  that  after  that  time  the 


prejudice  might  have  been  avoided. 
Oleson  V.  Meader,  40  Iowa,  662.  Com- 
pare Fox  V.  Hazel  ton,  10  Pick.  (Mass.) 
275;  ante,  §  114.  On  ,like  grounds, 
a  party  in  a  civil  case  cannot  claim 
a  new  trial  on  the  ground  that  one 
of  the  jurors  was  disqualified,  without 
alleging  in  his  motion,  and  making  it 
appear  that  he  did  not  kuow  of  the 
disqualiflcation,  during  the  trial.  **A 
party  cannot  be  permitted  to  lie  by, 
after  having  knowledge  of  a  defect  of 
this  kind,  and  speculate  upon  the  re- 
sult, and  complain  only  when  the  ver- 
dict becomes  unsatisfactory  to  him.'' 
Selleck  r.  Sugar  Hollow  Turnp.  Co., 
13  Conn.  453.  To  the  same  effect  are 
Orrokr.  Com.  Ins.  Co.,  21  Pick.  (Mass.) 
457;  Herbert  v,  Shaw,  11  Mod.  118; 
Reg.  V.  Sullivan,  8  Ad.  &  El.  831;  Rex 
r.  Sdtton,  8  Barn.  &  Cres.  417;  State 
V.  Daniels,  44  N.  II.  383;  Rollins  r. 
Ames  2  N.  H.  349;  Ilallock  r.  County 
of  Franklin,  2  Met.  (Mass  )  558;  Mer- 
rill V,  Berkshire,  11  Pick.  (Mass.)  269; 
Howland  v,  Gifford,  1  Pick.  (Mass.) 
43,  note;  ante,  §  114. 

1  State  r.  Hascall,  6  N.  H.  352. 
<<  It  is  well  settled  that  a  new  trial 
should  not  be  granted  for  a  cause  ex- 
istiug  at  the  trial  which  was  not 
stated  or  excepted  to  then."  'Wood- 
bury, J.,  in  Allen  v.  Blunt,  2  Woodb, 
&  M.  (U.  S.)  121, 148. 
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admitted,  and  no  objection  is  made  at  the  time,  in  which  case,  the 
error  is  no  ground  for  a  new  trial. ^  In  anminal  cases y  on  the 
contrary,  —  at  least  in  cases  of  felony ^  the  consent  of  the  pris- 
oner does  not  ordinarily  ciire  an  irregularity  in  the  conduct  of 
the  jury  which  would  otherwise  be  ground  of  new  trial ;  but  it 
has  been  held  otherwise  in  respect  of  such  indulgence  to  the  jury 
as  the  moderate  use  of  ardent  spirits;  '^  and  in  one  jurisdiction 
the  principle  has  been  further  extended.*  In  cases  where  this 
principle  is  applied,  it  follows  that,  where  a  party  moves  for  a 
new  trial  on  the  ground  of  misconduct  on  the  part  of  the  jury, 
which  took  place  during  trial,  he  must  aver  in  his  motion,  and 
show  aflBrmatively  that  he  and  his  counsel  were  ignorant,  until 
after  the  jury  had  retired,  of  the  fact  of  such  misconduct.* 

§  2614.    View  that  New  Trials  on  this  Ground  are  Discre- 
tionary.  —  Some  of  the  courts  apply  to  the  subject  of  the  grant- 


1  Nichols  t?.  Alsop,  10  Conn.  263; 
Torry  «.  Holmes,  10  Conn.  499 ;  Russel 
t?.  Union  Ins.  Co.,  1  Wash.  C.  C. 
(U.  S.)  440;  Jackson V.  Jackson,  5 Cow. 
(N.  Y.)  173;  Wait  v.  MaxweU,  6  Pick. 
(Mass.)  217;  Rice  r.  Bancroft,  11 
Pick.  (Mass.)  469 ;  Worf ord  «.  Isbell, 
1  Bibb  (Ky.)»  247;  Cannon  t?.  Alsbury, 
1  A.  K.  Marsh.  (Ky.)  76;  Train  r.  Col- 
lins, 2  Pick.  (Mass.)  145. 

«  United  States  u.  Gibert,  2  Snmn. 
(U.  S.)  19,  23. 

•  It  was  so  held  where  during  the. 
progress  of  a  trial  for  larceny  the 
prosecuting  attorney  instituted  pro- 
ceedings by  attachment  for  a  contempt 
against  one  of  the  jurors,  charging 
him  with  having  stated  during  an  ad- 
journment of  the  court  that  no  man 
could  identify  the  class  of  goods 
sought  to  be  identified  in  the  case. 
The  court  thereupon  stopped  the  trial 
and  had  the  juror  file  his  answer  to 
the  charge.  The  court,  after  examin- 
ing the  answer,  informed  the  counsel 
for  the  defendant  that  if  they  would 


consent  the  court  would  discharge 
the  jury.  They  replied  that  they  were 
consenting  to  nothing  and  were  ready 
to  proceed  with  the  triaU  The  triaj 
thereupon  proceeded  and  the  accused 
was  conyicted.  It  was  held  that  the 
defendant,  having  refused  to  consent 
to  the  discharge  of  the  jury,  and  having 
consented  to  go  on  with  the  trial, 
thereby  waived  any  objection  to  what 
had  occurred  and  could  not  claim  anew 
trial  by  reason  thereof.  Harrington  v. 
State,76Ind.  112.  For  another  instance, 
see  Hunter  v.  State,  43  Ga.  484,  524. 

*  Woodruff  ».  Richardson,  20  Conn. 
238;  Pettibone  r.  Phelps,  13  Conn. 
445 ;  Allen  «.  Blunt,  2  Woodb.  &  M  (U. 
S.)  121,  148;  Martin  t?.  Tidwell,  36 
Ga.  332,  345;  Hunter  r.  State,  43  Ga. 
484,  524;  Cogswell  p.  State,  49  Ga.  103; 
McAllister  v.  Sibley,  25  Me.  474,  487. 
For  other  applications  of  the  same 
principle  see  Gibson  t?.  Williams,  39 
Ga.  060;  Brown  v.  State,  28  Ga.  439; 
Cauuonr. 'BuUock,2r;  Ga.  431;  Barlow 
r.  State,  2  Blackf .  (Ind.)   114. 
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ing  of  new  trials  for  the  misconduct  of  juries  the  common4aw 
rule,^  that  the  granting  of  a  new  trial  is  remitted  to  the  discre- 
tion of  a  trial  court,  which  discretion  is  not  ordinarily  the  subject 
of  revision  on  appeal  or  error.'  This  rule  is  based  upon  the  con- 
ception that,  where  the  question  of  granting  a  new  trial  depends 
upon  the  decision  of  questions  of  fact,  the  whole  subject  must  be 
remitted  to  the  trial  court;  since  appellate  courts  have  not  the 
means  of  conveniently  deciding  such  questions.  The  conclusion 
is  therefore  unavoidable,  under  a  constitution,  such  as  that  of 
Louisiana  of  1846,  which  limits  the  jurisdiction  of  the  Supreme 
Court  to  questions  of  law.*  A  more  liberal  view  is  that' this  dis- 
cretion, like  judicial  discretion  in  other  cases,  is  a  legal  discretiouy 
and  subject  to  review  where  it  is  exercised  contrary  to  law,*  or 
where  it  is  manifestly  abused;  but  even  here,  the  decision  of  the 
court  upon  the  facts  adduced  in  support  of  the  motion,  will  have, 
in  the  appellate  court,  at  least  the  conclusive  effect  which  is 
ascribed  to  a  verdict  at  law.*     In  two  or  three  jurisdictions,  as 


1  HHl.  New  Tr.,  §  7. 

«  Downer  v.  Baxter,  80  Vt.  467, 474; 
State  V,  Tucker,  10  La.  Ann.  501 ;  State 
V.  J3rette,  6  La.  Ann. .  652,  657.  See 
also  State  v.  Hunt,  4  La.  Ann.  438; 
Smith  V.  WiUingham,  44  Ga.  200; 
Moore  o.  EdmUton,  70  N.  C.  471; 
State  t7.  TUghman,  11  Ired.  L.  613; 
State  V,  Miller,  1  Dev.  &  Bat.  500; 
Love  V.  ^toody,  68  N.  C.  200;  Vest  r. 
Cooper,  68  N.  C.  131;  Excliange  Bank 
t>.  Tiddy,  67  N.  C.  1G9;  Pittsburgh  &c. 
R.  Co.  t?.  Porter,  32  Ohio  St.  328,  332; 
Borland  r.  Barrett,  76  Va.  128,  188. 
The  doctrine  has  been  asserted  in  the 
case  of  felonies  (State  v,  Hester,  2 
Jones  L.  (N.  C.)  88,  8G),  and  even  In 
the  case  of  capital  felonies.  State  v. 
MUler,  1  Dev.  &  Bat.  (N.  C.)  500,  509. 
In  Alabama,  the  improper  conduct  of 
tlie  jury  after  they  have  retired  to 
make  up  their  verdict,  is  no  ground 
for  a  motion  in  arrest  of  jud'jmenty 
but  may  i)e  a  ground  for  a  mdtion  for  a 
new  trial.    Nevertheless,  tlie  actiou  of 


the  trial  court  in  refusing  a  new  trial 
on  that  ground,  is  not  revisable  on 
error.    Brister  v.  State,  26  Ala.  107. 

*  State  V,  Hunt,  4  La.  Ann.  438; 
State  o.  Brette,  (>  La.  Ann.  652. 

*  Pittsburg  &c.  R.  Co.  r.  Porter,  82 
Ohio  St.  828,  332. 

^  Ante,  §  2273;  Carlisle  v.  Sheldon, 
38  Vt.  440,  444.  In  Louisiana  the 
statement  of  the  facts  by  the  trial 
judge  is  conclusive  on  appeal.  State 
V.  Caulfleld,  23  La.  Ann.  148.  In 
Nevada,  the  decision  of  the  trial  court 
on  the  question  of  fact  presented  by 
the  motion  is  likewise  regarded  as  a 
matter  with  which  the  appellate  court 
has  nothing  to  do.  State  v.  Jones,  7 
Nev.  408,  414.  In  Massachusetts,  the 
Supreme  Judicial  Court  limits  itself  to 
considering  whether,  upon  the  finding 
of  facts  which  the  trial  judge  is  re> 
quired  to  make,  the  law  requires  a  dis- 
allowance of  the  verdict.  Tripp  o. 
County  Commissioners,  2  Allen 
(Mass.),  556.    To  support  a  motion  of 
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in  North  Carolina,  the  granting  of  a  new  trial  is  the  subject  of 
appellate  revision.  But  here,  for  obvious  reasons,  the  appellate 
court  will  be  more  reluctant  to  revise  tFie  discretion  of  the  trial 
court  than  where  it  is  exercised  in  refusing  a  new  trial.^  It  should 
be  added  that  the  manner  of  bringing  these  questions  for  revis- 
ion before  the  appellate  tribunals  is  almost  exclusively  regulated 
by  statute.  At  common  law,  a  motion  to  arrest  the  judgment^ 
does  not  lie  upon  this  ground  ;  ^  nor  is  it  a  ground  of  reversing  a 
judgment  on  error.* 

§  2615.  Qaestlon  how  Saved  for  Review.  —  It  will  not  be 
attempted  to  state  the  various  methods  in  use  in  different  States^ 
by  which  this  question  may  be  saved  for  review,  beyond  saying 
that  the  more  usual  method  is  by  a  motion  for  a  new  trial  in  the 
court  below,  supported  by  affidavits,  which  motion  and  affidavits^ 
if  the  motion  is  overruled,  are  embodied  in  a  bill  of  exceptions,, 
signed  and  sealed  by  the  judge  as  in  other  cases.  If  not  so  in- 
corporated into  a  bill  of  exceptions,  the  affidavits  will  not  be 
noticed  by  the  appellate  court  for  any  purpose.  It  is  not  suffi- 
cient that  they  were  copied  into  the  record  by  the  clerk.*  The 
record  proper,  it  must  be  remembered,  usually  consists  of  the 
process,  the  pleadings  and  the  entry  or  entries  of  judgment.^ 
Other  matters  transpiring  in  the  course  of  the  cause  can  only  be 
made  a  part  of  the  record  by  being  incorporated  into  a  bill  of 


this  description  it  is  ruled  in  Maine 
that  it  is  not  a  universal  rule  that  the 
production  of  a  report  of  the  evidence 
given  at  the  trial  is  necessary,  or  that 
the  affidavit  of  the  party  or  his  attor- 
ney would  not  be  regarded  as  sufficient 
proof  that  the  facts  were  material  to 
the  issue  tried.  Gifford  v.  Clark,  70 
Me.  94.  It  will  hence  not  be  set  aside 
unless  It  is  clearly  wrong.  Todd  v. 
Brenner,  80  la.  439;  McNamara  v. 
Dratt,  40  la.  413;  Hewitt  v.  Pioneer 
Press  Co.,  23  Minn.  178. 

1  Smith  0.  Willingham,  44  Ga.  200: 
Love  V.  Moody,  68  N.  C.  200.  What  is 
*' matter  of  law  or    legal  inference*' 


under  the  North  Carolina  statute  when 
applied  to  this  subject:  Moore  v.  Ed- 
miston,  70  N.  C.  471;  Stiite  r.  Tilgh« 
man,  11  Ired.  L.  (N.  C.)  513. 

»  Brister  v.  State,  26  Ala.  107. 
Contri  in  Connecticut:  Brown  v.  Cong- 
don,  50  Conn.  802  (two  judges  dis- 
senting) . 

«  United  States  v,  GiUies,  1  Pet. 
C.  C.  (U.  S.)  159;  «.  c.  3  Wheeler  C. 
C.  (N.  Y.)  308. 

*  Scott  t?.  Smith,  70  Ind.  299,  805; 
Fruberger  r.  Perkins,  66  Ind.  19;i)0«<, 
§§  2774,  2775. 

«  Post,  §  2716. 
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exceptions  which  is  signed  and  sealed  by  the  judge ;  and  the 
mere  fact  that  the  clerk  may  see  fit  to  copy  into  the  record  mo- 
tions, affidavits,  etc.,  does  not  make  them  a  part  of  the  record, 
in  the  sen>e  that  they  can  be  considered  on  appeal  or  error.^ 

§  2616.  Presamption  of  Bigrht  Aetin?  on  the  Part  of  the 
Jury,  —  That  pre:»umption  of  right  acting  which  attends  all  offi- 
cial conduct,'  extends  to  the  conduct  of  juries,  and,  as  a  general 
rule,  this  presumption  can  only  be  overcome  by  dear  and  satis^ 
factory  proof?  A  new  trial  will  not  be  granted  where  the  evi- 
dence fails  to  make  out  a  fair  presumption  that  the  jurors  were 
guilty  of  misconduct.*  The  evidence  to  establish  the  misconduct 
must  be  clear  and  positive.*  The  mere  statement  by  an  affiant 
of*  his  impremons  counts  for  nothing ;  *  and  the  same  may  be  said 
of  affidavits  made  on  information  and  beliefs  —  at  lesist  unless 
such  an  affidavit  discloses  from  whom  the  affiant  acquired  his 
information,  and  then  it  must  appear  why  the  testimony  of  such 
person  can  not  be  had.^  In  one  State,  the  injustice  of  putting 
the  jurors  on  trial  after  verdict  has  been  so  sensibly  felt,  that  a 
rule  has  been  adopted  requiring  that  the  impeaching  affidavits 
must  be  served  upon  the  inculpated  jurors,  and  a  reasonable  time 
given  them  to  answer  on  oath.*    Moreover,  while  a  motion  for  a 


1  United  States  v.  Gamble,  10  Mo. 
467;  State  v,  Eldridge,  05  Mo.  584; 
Collins  r.Barding,  65  Mo.  490;  Jeffer- 
son City  r.  Opel,  67  Mo.  394;  Sturdi- 
vantv.  Watkius,  47  Mo.  177;  State  v. 
Shchanc,  25  Mo.  505;  Christy  v. 
Myers,  21  Mo.  112;  State  v.  Wall, 
15  Mo.  208.  Compare  Pelhamv.  Page, 
€  Ark.  535,  539. 

2  Broom  Leg.  Max.  495;  Hicks  r. 
Ellis,  65  Mo.  176,  184. 

3  People  17.  Williams,  24  Cal.  31,  38; 
MntUis  V,  State,  18  Ga.  343;  State  v. 
Duestoe,  1  Bay  (S.  C  ),  377,  380; 
M'CauHland  v.  M^Causland,  1  Yeates 
(Pa.),  372. 

*  State  V.  Dumphey,  4  Minn.  438; 
State  V,  Ayer,  23  N.  H.  301.  321, 


«  Johnson  v.  Root,  2  Cliff.  (U.  S.) 
108,  128;  8,  c.  2  Fisher's  Pat.  Cas.  291. 

•  Mullins  V.  Cottrell,  41  Miss.  291, 
326. 

7  People  V.  Williams,  24  Cal.  31,  38; 
Cnmmins  o.  Crawford,  88  111.  312; 
post,  §  2022. 

■  State  V.  Duestoe,!  Bay  (S.  C),  377, 
880;  McCluny  v.  Lockhart,  1  Bailey 
(S.  C),  117;  State  v,  Harding,  2  Bay 
(S.  C),  207.  It  was  necessary  to 
scn-e  such  papers  or  copies  before  the 
rise  of  the  court.  Key  r.  Holeman,  2 
Bay  (S.  C),  315;  Pulaski  v.  Ward,  2 
Rich.  L.  (S.  C.)  119.  In  the  latter  case 
this  ruie  as  to  the  time  of  makins  the 
application  was  said  not  to  be  Inflex' 
ible. 
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new  trial  on  this  ground  must  be  verified  by  aflBdavits,^  yet  there 
is  no  rule  of  law  which  requires  the  trial  judge  to  believe  the 
impeaching  affidavits,  even  where  they  are  not  contradicted; 
since  the  jurors  themselves  are  under  oath  well  and  truly  to  try, 
and  it  remains  in  a  sense  the  case  of  oath  against  oath ;  ^  and  of 
course  an  appellate  court  will  not  interfere  with  the  decision  of 
the  trial  court  where  the  affidavits  are  conflicting.* 

§  2017.  Presumption  of  Prejudice  from  Misconduct  or  Im- 
proper Influence.  —  But  the  rule  which  accords  the  pj^esitrnption 
of  right  acting  to  the  jurors  until  the  contrary  is  shown,  does  not 
extend  to  the  effect  which  misconduct  on  their  part,  or  on  the 
part  of  the  unsuccessful  party  in  connection  with  them,  is  to 
have  on  their  verdict.  There  is  no  presumption  that  such  mis- 
conduct or  tampering  did  not  influence  them  to  the  prejudice  of 
the  unsuccessful  party,  though  such  will  be  the  fair  conclusion  of 
fact  under  many  circumstances.*  But  where  the  surrounding 
circumstances  do  not  of  themselves  support  the  integrity  of  the 
verdict,  —  in  other  words,  where  the  misconduct  was  of  such  a 
nature  that  prejudice  might  have  resulted  from  it,  a  presumption 
of  prejudice  arises,  which,  unless  rebutted  by  the  successful 
party,  will  require  the  granting  of   a  new  trial.*     But  this  dis- 


1  Gifford  V,  Clark,  70  Me.  94. 

2  State  V.  Duestoe,  1  Bay  (S.  C), 
877,  380. 

•  Dill  v.  Lawrence,  10  N.  East. 
Rep.  573;  8,  c.  109  Ind.  564.  See  also 
Doles  V.  State,  97  lud  555,  and  cases 
cited;  Luck  v.  State,  96  Ind.  16; 
Shields  v.  State,  95  Ind.  299;  Catterlin 
V,  City  of  Frankfort,  87  Ind.  45;  El- 
Uottr.  State,  73  Ind.  11. 

*  Thus  where  the  record  in  a  crim- 
inal case,  which  had  been  appealed, 
showed  that,  while  a  witness  was 
giving  some  immaterial  testimony,  a 
juror  who  had  been  absent  came  into 
court.  It  was  held  that  the  presump- 
tion was,  until  the  contrary  appeared, 
that  the  juror  was  absent  by  permis- 


sion of  the  court  and  in  charge  of  its  • 
officer.  State  v.  Parsons,  7  Nev.  67. 
«  Johnson  v.  Root,  2  CliflE.  (U.  S.) 
108,  128;  Tliompson  v.  State,  26  Ark. 
323,  328;  Pope  v,  State,  36  Miss.  121, 
136;  Ned  v.  State,  33  Miss.  364,  872; 
Organ  v.  State,  26  Miss.  83;  Hare  v. 
State,  4  How.  (Miss.)  187;  McCann  r. 
state,  9  Smed.  &  M.  (Miss.)  465,469; 
PhiUips  V.  Com.,  19  Gratt.  (Va.)  485; 
Riley  v.  State,  9  Humph.  (Tenn.)  646; 
Nesmith  ». Clinton  Fire  Ins.  Co.,  8  Abb. 
Pr.  (N.  Y.)  141 ;  Com.  v.  Shields,  2  Bush 
(Ky,),  81;  Davis  r.  State,  85  Ind.  496: 
Westmoreland  v.  State,  46  Ga.  226, 
282;  State  v.  Fox,  Ga.  Decis.,  pt.  I, 
p.  35;  State  r.  Negro  Peter,  Ga.  De- 
cis., pt.  I,  p.  46;  State  v,  Cucuel,  81 
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tinction  must  be  carefully  borne  in  mind,  that,  in  order  to  create 
this  presumption,  the  irregularity  must  have  been  of  such  a 
character  that  its  natural  tendency  would  be  to  disqualify  the 
jurors  for  the  proper  and  unbiased  discharge  of  their  duties:  a 
mere  departure  from  prescribed  forms,  which  have  no  tendency  to 
create  such  a  disqualification,  does  not  create  this  disqualification.^ 

§  2618.  Testimony  of  Jurors  not  Received  to  Impeach  their 
Verdict. — Upon  grounds  of  public  policy,  courts  have  almost  uni- 
versally agreed  upon  the  rule  that  no  affidavit,  deposition,  or  other 
«worn  statement  of  a  juror  will  be  received  to  impeach  the  verdict,^ 


N.  J.  L.  249,  259;  Madden  v.  State,  1 
Kan.  340,  854;  Coker  o.  State,  20  Ark. 
53,  60;  Stanton  v.  State,  18  Ark.  81 7^ 
320;  Cornelius  «.  State,  12  Ark.  782, 
S09 ;  Stone  «.  State,  4  Humph.  (Tenn.) 
27;  People  p.  Brannigan,  21  Cal.  340; 
People  «.  Turner,  89  Cal.  870,  375; 
Monroe  v.  State,  5  Ga.'  85,  152 ;  State 
V.  Prcscott,  7  N.  H.  288;  Russell «. 
State,  58  Miss.  3C8;  State  v.  Parsons, 
7  Nev.  57. 

^  See  the  language  of  Chief  Justice 
Shaw  In  the  leading  case  of  Com.  v. 
Roby,  12  Pick.  (Mass.)  496,  518;  also 
the  opinion  of  the  Supreme  Court  of 
Louisiana  in  State  r.  Bradley,  6  La. 
Ann.  654,  660,  where  this  distinction 
Is  pointed  out.  See  also  Stone  v.  State, 
4  Ilumph.  (Tenn.)  27,  38.  For  good 
illustrations  of  the  rule  that,  where 
the  presumption  is  reiiutted  there  is 
no  ground  of  new  trial,  see  McKenzie 
V,  State,  26  Ark.  334,  343;  Collier  v. 
State,  20  Ark.  36,  50.  /;i  Mississippi 
the  doctrine  seems  to  be  that  in  capital 
cases  a  separation  of  the  jury  conclu- 
sively vitiates  the  verdict  and  entities 
the  prisoner  to  a  new  trial;  but  "  i n 
all  oilier  cases  of  irregularity ^  in  which 
it  may  be  made  to  appear  that  the 
jury,  during  the  trial,  have  been  ex- 
posed to  improper  influence  which 
might  have  affected  the  purity  of  their 


verdict,  such  exposure  shall  vitiate 
their  verdict,  unless  it  affirmatively 
appear  that  such  influence  failed  to 
have  any  effect  In  procuring  it." 
Woods  V.  State,  43  Miss.  364,  872. 

*  Holmead  v.  Corcoran,  2  Cranch 
C.  C.  (U.  S.)  119;  Dana  r.  Tucker,  4 
Johns.  (N.  Y.)  487;  McCrayt?.  Stewart, 
16  Ind.  377;  Ladd  r.  Wilson,  1  Cranch 
C.  C.  (U.  S.)  6;  Pleasants  V.  Heard, 
15  Ark.  403;  Amsby  v.  Dickhoase,  4 
CaL  102;  Castro  v.  Gill,  5  Cal.  40; 
Bennett  r.  State,  3  Ind.  167;  Com.  p. 
Drew,  4  Mass.  391,  899;  Johnson  v, 
Davenport,  3  J.  J.  Marsh.  (Ky.)  893; 
.Murdock  v.  Sumner,  22  I'lck.  (Mass.) 
156 ;  State  r.  Doon,  R.  M.  Charlt.  (Ga.) 
1;  Cook  V,  Castner,  9  Cush.  (Mass.) 
266;  Calnr.  Cain,  1  B.  Mon.  (Ky.)  213; 
Folsom  V.  Manchester,  11  Cush. 
(Mass.)  334;  Boston  &c.  R.  Co.  v. 
Dana,  1  Gray  (Mass.),  83;  Chadboum 
V.  Franklin,  6  Gray  (Mass.) ,  312 ;  State 
V,  Coupenhaver,  39  Mo.  430;  Pratte  v. 
Coffman,  33  Mo.  71 ;  Folsom  v.  Brawn, 
25  N.  H.  114;  Leighton  v.  Sargent,  31 
N.  H.  119;  Suttrell  v.  Dry,  1  Murph. 
(N.  C.)  94;  Schenck  «.  Stevenson,  2 
N.  J.  L.  387;  Den  v,  McAllister,  7  N, 
J.  L.  46 ;  Price  r.  Warren,  1  Hen.  &  M. 
(Va.)  385;  Brewster  v.  Thompson,  1 
N.  J.  L.  32 ;  Randall  t?.  Grover,  1  N.  J. 
L.  151;  Bridge  v.  Eggleston,  14  Alass. 
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to   explain   it,^   to   show   on   what   grounds   it  was  rendered,^ 
or  to  show  a  mistake  in   it;^  or  that  they   misunderstand  the 


246;  Built?.  Com.,  14  Gratt.  CVa.)  614; 
Hannum  v.  Belchcrton,  19  Pick.  (Mass.) 
Sll;  Walker  v.  Kennison,  34  N.  H. 
257;  State  v.  Tindall,  10  Rich.  L. 
(S.  C.)  212;  Willing  v,  Swasey,  1 
Browne  (Pa.),  123;  Cluggaget?.  Swan, 

4  Biuney  (Pa.),  160;  Wliite  r.  White, 

5  Rawle  (Pa.),  61;  Cochrane.  Street, 
1  Wash.  (Va.)  79;  Taylor  «.  Gigcr,  1 
Hardin  (Ky.),  686;  Smith  v.  Culbert- 
son,  9  Rich.  L.  (S.  C.)  106;  Mason  r. 
Russell,  1  Tex.  721;  Burns  r.  Paine,  8 
Tex.    159;    Bobbins    t?.   Windover,  2 


Tyler  (Vt.),  11;  Bentley  v.  Fleming,  1 
Com.  B.  479;  Dom\  Fenno,  12  Pick. 
(Mass.)  521,  625;  Hester  v.  State,  17 
Ga.  146 ;  Jackson  ©.Williamson,  2  T.  R: 
281;  Elliott  t?.  Mills,  10  Ind.  368;  Bar- 
low V.  State,2Blackf.  (Ind.)  114;  Con- 
nor V.  Winton,  8  Ind.  316;  Sinclair©. 
Roush,  14  Ind.  460;  Hughes  v,  Listner, 
23  Ind.  390;  Edmiston  v.  Garrison,  18 
Wis.  694 ;  Haun  v,  Wilson,  28  Ind.  296 ; 
Steele  v,  Logan,  3  A.  K.  Marsh.  (Ky.) 
394;  Heath  v.  Conway,  1  Bibb  (Ky.), 
398;  State  t7.  Caldwell,  3  La.  Ann.  435; 


'  People  V.  Hosmer,  1  Wend.  (N. 
Y.)  297;  Jeter  v.  Heard,  12  La.  Ann. 
S ;  Stafford  v.  State,  56  Ga.  591 ;  Dloyd 
V.  McClure,  2  G.  Greene  (la.),  139; 
Com.  V.  Skeggs,  3  Bush.  (Ky.),  19; 
Smith  t7.  Smith,  60  N.  H.  212;  Wright 
IPC  I.  &  M.  Tel.  Co.,  20  la.  196;  Fox 
V.  Wunderlich,  64  la.  187,  192. 

«  Sheldon  V.  Perkins,  37  Vt.  650; 
Tucker  v.  South  Kingstown,  5  R.  I. 
568;  Price  v.  Warren,  1  Hen.  &  M. 
(Va.)  885;  Brownell  v.  McEwen,  5 
Denio  (N.  Y.),  367;  Larkinsr.  Tarter, 
3  Sneed  (Tenn.),  681;  Heath  v.  Con- 
way, 1  Bibb  (Ky.),  398;  Taylor  v. 
Giger,  Hardin  (Ky.),  588;  Jeter  v. 
Heard,  12  La.  Ann.  3;  Mirick  v.Hemp- 
hin,  Hempst.  (U.  S.)  179;  Clark  i?. 
Carter,  12  Ga.  600;  Coker  «.  Hayes, 
16  Fla.  368;  Ward  v.  State,  8  Blackf. 
(Ind.)  101;  Ford'w.  State,  12  Md.  614; 
8t.  Martin  v.  Desnoyer,  2  Minn.  156; 
Folsomv.  Brawn,  25  N.  H.  114;  Lin- 
dauerw.  Teeter,  41 N.  J.  L.  256;  Dan- 
ville Bank  v,  Waddill,  31  Gratt.  (Va.) 
469;  Buchanan  v,  Reynolds,  4  W. 
Va.  681;  Lewis  v»  McMuUin,  6  W. 
Va.  582;  Reynolds  v,  Tompkins,  23 
W.  Va.  229.  In  Tennessee,  where 
contrary  to  the  weight  of  authority  in 
England,  and  America,  jurors    have 


been  permitted  to  make  affidavits  im- 
peaching their  verdicts  on  motions  for 
new  trials,  it  is  nevertheless  held  that 
a  juror's  affidavit  will  not  be  received 
for  the  purpose  of  showing  that  his 
verdict  was  rendered  upon  a  mistaken 
opinion  of  the  law  or  the  facts,  —  as 
that  he  misunderstood  the  charge  of 
the  judge.  Norris  v.  State,  3  Humph. 
(Tenn.)  338;  Saunders  p.  Fuller,  4 
Humph.  (Tenn.)  518;  Dunnaway  v. 
State,  8  Baxt.  (Tenn.)  206;  Fish  t?. 
Cantrell,  2  Heisk.  (Tenn.)  678;  Wade 
V.  Ordway,  1  Baxt.  (Tenn.)  229; 
Lewis  w.  Moses,  6  Cold.  (Tenn.)  193; 
Roller  V.  Bachman,  6  Lea  (Tenn.),  154. 
8  Duhon  V,  Landry,  15  La.  Ann.  691 ; 
Haightr.  Turner,  21  Conn.  593;  Clark 
V,  Carter,  12  Ga.  500;  Withers  v.  Fis- 
cus,  40  Ind.  131 ;  Bosley  r.  Chesapeake 
Ins.  Co.,  3  Gill  &  J.  (Md.)  473,  note; 
Wells  v.  Stat«,  11  Neb.  409;  Ex  parte 
Caykendoll,  6  Cow.  (N.  Y.)  63;  Kelly 
V.  Sheehy,  8  Daly  (N.  Y),  29;  Lester 
V.  Goode,  2  Murph.  (N.  C.)  37;  Tay- 
lor t7.  Everett,  2  How.  Pr.  (N.  Y.)  23; 
Hutchinson  v.  Sandt,  4  Rawle  (Pa.), 
234;  Dunnaway  v.  State,  3  Baxt. 
(Tenn.)  206;  Oregon  &c.  R.  Co.  r. 
Oregon  Steam  Nav.  Co.,  3  Ore.  178. 
Compare  Cutler  v.  Cutler,  43  Vt.  660. 
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charge  of  the  court;  ^  or  that  they  otherwise  mistook  the  law,  or 
the  result  of  their  finding ;  ^  or  that  they  agreed  on  their  verdict 
by  average,^  or  by  lot.*  The  rule  has  been  held  specially  ap- 
plicable to  the  case  of  a  verdict  on  an  issue  out  of  chancery.*     It 


Cire  V.  Rightor,  11  La.  140;  State  v. 
Millican,  15  La.  Ann.  557;  Stafe  v, 
Brette,  G  La.  Ann.  G53;  Bishop  v. 
Georgia,  9  Ga.  121;  Jacobs  v.  Dooly,  1 
Idaho,  36 ;  Lawrence  v,  Boswell,  Sayer, 
100;  Stanton  v.  State,  13  Ark.  317; 
Haight  V.  Turner,  21  Conn.  593 ;  State  v. 
Freeman,  5  Conn.  348 ;  Clark  v.  Carter, 
12  Ga.  500 ;  BrowTi  v.  State,  28  Ga.  199 ; 
Coleman  v.  State,  28  Ga.  78 ;  McElven 
V,  State,  30  Ga.  869;  Hoyev.  State,  39 
Ga.  718;  King  ».  King,  49  Ga.  622; 
Anderson  v.  Green,  46  Ga.  361; 
Moughon  V,  State,  59  Ga.  309 ;  Oatis  v. 
Brown,  69  Ga.  711;  Hill  v.  State,  64 
Ga.  453;  Coker  v,  Hayes,  16Fla.  368; 
Forester  v.  Guard,  1  111.  44;  Peck  v. 
Brewer,  48  111.  64;  Martin  t?.  Eliren- 
fels,  24  111.  187;  Niccolls  t?.  Foster,  89 
111.  386 ;  Bradford  t?.  State,  15  Ind.  347 ; 
Dunn  V.  Hall,  8  Blackf.  (Ind.)  32; 
Stanley  v.  Sutherland,  54  Ind.  839; 
Butt  V,  Tuthill,  10  Iowa,  585;  Stewart 


V.  Burlington  &c.  R.  Co.,  11  Iowa,  62; 
Hall  c.  Robinson,  25  Iowa,  91 ;  Cowles  v, 
Chicago  &c.  R.  Co.,  32  Iowa,  515;  Cook 
V,  Sypher,  3  Iowa,  484;  Garrettyt?.  Bra- 
zell,  34  Iowa,  100;  Wright  v.  Illinois 
Tel.  Co.,  20  Iowa,  195;  State  v.  Home, 
9  Kan.  119;  Perry  v.  Bailey,  12  Kan. 
539 ;  Johnson  v.  Husband,  22  Kan.  277 ; 
Doran  v,  Shaw,  3  T.  B.  Mon.  (Ky.) 
415;  Com.  V.  Skeggs,  3Bush  (Ky.),  19; 
Greeley  r.  Mansur,  64  Me.  211;  State 
V,  Pike,  65  Me.  Ill ;  Bradt  v.  Rommel, 
20  Minn.  605;  State  v.  Stokely,  16 
Minn.'  282 ;  State  v.  Mims,  26  Minn. 
183;  Riggsr.  State,  26  Miss.  51;  Friar 
r.  State,  3  How.  (Miss.)  422;  Lucas  v. 
Cannon,  13  Bush  (Ky.),  650;  Campbell 
V,  Miller,  1  Mart.  (La.)  (n.  s.)  514;- 
Digard  v.  Michaud,  9  Rob.  (La.)  887; 
SawTcr  »•  Hannibal  &c.  R.  Co.,  37 
Mo.  240;  State  v.  Underwood,  67  Mo. 
40 ;  State  v,  BransUater,  65  Mo.  149 ; 
State    17.    Alexander,    66    Mo.     148; 


1  Saunders  v.  Fuller,  4  Humph. 
(Tenn.)  516,  618;  Norrls  v.  State,  3 
Humph.  (Tenn.)  333;  Stater.Mllllcan, 
15  La.  Ann.  657.  "It  is  .sufficient  If 
the  charge  be  correct.  If  the  verdict, 
from  misapprehension,  be  found, 
either  against  the  law  of  the  case,  or 
the  weight  of  testimony,  the  evil  can 
be  easily  remedied  by  a  new  trial  with- 
out affidavit;  and  if  It  be  against 
neither  the  one  nor  the  other,  there  Is 
no  remedy  required,  and  no  necessity 
for  Investigating  the  secret  operations 
of  the  minds  of  the  jurors  In  arriving 
at  the  verdict."  Saunders  v.  Fuller, 
supra t  per  Turley,  J. 

*  Jeter  v.  Heard,  12  La.  Ann.  3 ; 
Buhon  V.  Landry,  16  La.  Ann.  591. 


«  AntCy  §  2602;  Pleasants  v.  Heard,  15 
Ark.  403;  Saw7er  t?.  Hannibal  &c.  R. 
Co.,  37  Mo.  241,  263;  Dana  r.  Tucker, 
4  Johns.  (N.  Y.)  487;  Heath  v.  Conway, 
1  Bibb  (Ky.),  398;  Haun  v.  Wilson,  2S 
Ind.  296.  Compare  Bennett  v.  Baker, 
1  Humph.  (Tenn.)  399. 

*  Owen  p.  Warburton,  1  Bos.  &  Pul. 
(N.  R.)  326.  So  ruled  In  Vasie  t?. 
Delaval,  1  T.  R.  11 ;  Straker  v.  Graham. 
4  Mees.  &  W.  721 ;  Burges  v.  Langley, 
6  Scott  (N.  R.),  518;  State  t?.  Doon. 
R.  M.  Charlt.  (Ga.)  1. 

^  But  there  are  some  statutes  change 
Ing  the  rule  In  relation  to  fortuitous 
verdicts:  Fain  v.  Goodwin,  25  Ark. 
109,  113;  Steptoe  v.  Flood,  31  Gratt. 
(Va.)  323. 
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has  been  attempted  to  show,  by  evidence  of  this  kind,  that  the 
jury  misapprehended  the  effect  of  their  verdict  as  to  the  costs ;  ^ 
that  the  foreman  of  the  jury,  after  they  had  retired,  had  gone 
from  the  jury-room,  in  order  to  learn  from  persons  not  of  the 
jury,  the  amount  of  damages  which  ought  to  be  found  in  order 
to  carry  costs;  *^  that  the  jurors  making  the  affidavit  were  influ- 
enced in  their  verdict  by  information  given  by  one  of  the  jurors 
in  the  jury-room ;  '  or  that  they  had  intended  to  give  the  plaintiff  a 
greater  amount  of  damages,  and  conceived  that  the  verdict  which 
they  rendered  was  for  -such  increased  sum.*  But  in  these  and 
other  like  cases  the  courts  have  steadily  refused  to  listen  to  such 
affidavits.     Neither  is   it  admissible  to  show  by  the  oath  of  a 


Rjan  V.  Kelly,  9  Mo.  App.  591; 
Leigh  ton  r.  Sargent,  31  N.  H.  120; 
State  V,  Ayer,  23  N.  II.  801;  Breck  v. 
Blanchard,  27  N.  H.  100;  Brewster  r. 
Thompson,  1  N.  J.  L.  32;  Dare  v, 
Ogden,  1  N.  J.  L.  91 ;  Hutchinson  v. 
Consumer's  CojI  Co.,  36  N.  J.  L.  24; 
Nichols  V.  Sun  cook  Man.  Co.,  24  N.  H. 
437;  People  v,  Hartung,  4  Park.  Cr. 
(N.  Y.)  266;  «.  c.  8  Abb.  Pr. 
(N.  Y.)  132;  Brownell  v.  McEwen,  6 
Denio  (N.  Y.),  3G7;  People  v.  Carnal, 
1  Park.  Cr.  (N.  Y.)  256;  Green  v. 
Bliss,  12  How.  Pr.  (N.  Y.)  429; 
Gale  17.  New  York  &c  R.  Co.,  63 
How.  Pr.  (N.  Y.)  385;  State  t?.  Small- 
wood,  78  N.  C.  560;  State  v.  McLeod, 
1  Hawks  (N.  C),  344;  Taylor  t?.  Ev- 
erett, 2  How.  Pr.  (N.  Y.)  23;  Lindauer 
V,  Teeter,  41  N.  J.  L.  256;  Fish  v,  Can- 
trcll,  2  Heisk.  (Tenn.)  578;  Scott  v. 
State,  7  Lea  (Tenn.),  232;  Mason  v. 
Russell,  1  Tex.  721 ;  Davis  v.  State,  43 
Tex.  189;  Clark  v.  Read,  6  N.  J.  L. 
486;  Johnson  v.  State,  27  Tex.  759; 
Sheldon  v,  Perkins,  37  Vt.  550; 
Downer  v.  Baxter,  30  Vt  467;  Read 
V,  Com.,  22  Gratt.  (Va.)  924;  Thomas 


r.  Jones,  28  Gratt.  (Va.)  383, 387;  Step- 
too  V,  Flood,  31  Gratt.  (Va.).323,  344; 
Cherry  v.  Sweeny,  1  Cranch  C.  C. 
(U.  S.)  530;  Custiss  r.  Georgetown 
Turnpike  Co.,  2  Cranch  C.  C.  (U.  S.) 
81;  Howard  v,  Cobb,  3  Day  (Conn.), 
310;  Cline  v.  Bray,  1  Ore.  89;  Meade  v. 
Smith,  16  Conn.  346;  Trafton  p.  Pitts, 
73  Me.  408 ;  Probst  v.  Braeunlich,  24 
W.  Va.  356,  359;  Howard  t\  McCall, 
21  Gratt.  (Va.)  212;  Bull's  Case,  14 
Gratt.  (Va.)  613,  632;  Read's  Case,  22 
Gratt.  (Va.)  925;  Thompson's  Case, 
8  Gratt.  (Va.)  641,  650;  Danville 
Bankr.  Waddlll,  31  Gratt.  (Va.)  433; 
Shobe  V,  Bell,  1  Rand.  ( Va.)  39 ;  State 
t?.  Cartright,  20  W.  Va.  43;  State  v, 
Robinson,  20  W.  Va.  713;  Reynolds  v, 
Tompkins,  23  W.  Va.  229;  Com.  t?. 
Haines,  13  Phlla.  (Pa.)  363 ;  Territory 
t?.  Taylor,  1  Dak.  479;  Miller  v.  St. 
Louis  R.  Co.,  5  Mo.  App.  472,  476; 
People  V,  Sprague,  53  Cal.  491 ;  Long 
t7.  State,  95  Ind.  481;  Chadbonrn  v. 
Franklin,  5  Gray  (Mass.),  312;  Rowe 
V.  Canuey,  139  Mass.  41;  Fain  v. 
Goodwin,  85  Ark.  109, 113. 


1  Folsom  V,  Brawn,  25  N.  H.  114, 
123. 

2  Clum  17.  Smith,  5  Hill  (N.  Y.),  560. 


■  Price  t?.    Warren,  1    Hen.  &  M. 
(Va.)  385. 

<  Jackson  v.  Williamson,  2  T.  B.  281. 


125 


198() 


CUSTODY  AND   CONDUCT   OF  JURY.       [2  Thomp.  Tr. , 


juror  thjit  he  did  not  agree  to  the  verdict  as  rendered  ;  ^  or  that  he 
consented  to  the  return  of  the  verdict,  without  concurring  in  it, 
in  order  to  secure  his  discharge,  ^  or  because  his  health  ab- 
solutely required  him  to  be  released  from  confinement ;  *  or  that 
the  verdict  which  was  rendered  was  not^  in  fact^  the  verdict  of 
the  particular  jurors.*  It  will  not  be  admissible  thus  to  show 
that  the  verdict  was  by  mistake  returned  as  the  verdict  of  the 
whole  jury,  when  some  of  them  were,  in  fact,  in  favor  of  find- 
ing it  for  the  other  party.* 

§  2619.  Otherwise  as  to  Matters  Taking:  Place  in  Court.  — 

The  rule  of  public  policy  which  excludes  the  testimony  of  jurors 
to  impeach  their  verdict,  extends  only  to  matters  taking  place 
durino^  their  retirement;  it  does  not  extend  to  matters  takinor 
place  in  open  court.®  Such  an  aflSdavit  is  accordingly  received 
in  respect  of  a  matter  which  took  place  on  the  delivery  of  their 
verdict  J  Thus,  while,  as  just  seen,^  the  affidavit  of  a  juror  will 
not  be  received  to  show  a  mistake  in  his  verdict,  yet  it  is  other- 
wise where  the  foreman,  by  mistake,  annouiices  in  court  a  differ- 
ent verdict  from  that  agreed  upon  by  the  jury.  Here  the  court, 
upon  such  testimony  as  to  the  mistake,  has  the  power  to  correct 
the  record  and  record  the  proper  verdict.^    The  rule  is  the  same 


1  Johnson  r.  Davenport,  3  J.  J. 
Marsh.  (Ky.)  390,  39C;  Hester  v.  State, 
17  Ga.  14G;  Thomas  v.  Jones,  28Gratt. 
(Va.)  a8i3  i  Garretty  v,  BrazeU,  34  Iowa, 
100. 

»  Scott  V,  State,  7  Lea  (Teun.),  232. 

estate  V.  Stokely,  16  Minn.  282; 
Dare  «.  Ogden,  1  N.  J.  L.  91. 

*  Reaves  v.  Moody,  15  Rich.  L.  (S. 
C.)  312;  Boette  t?.  Lauda,  22  Tex.  105; 
Cocliran  p.  Street,  1  Wash.  (Va.)  79; 
Cire  V.  Rightor,  11  La.  140. 

'» Two  jurors  made  affidavit  that  they 
were  mistaken  in  the  verdict  wlieu 
they  rendered  it;  that  they  thought 
they  were  finding  for  the  opposite 
party.  It  was  held  that  the  aflidavit 
could  not  be  received  on  a  motion  for 
a  new  trial.   Cire  ».  Kightor,  1 1  La.  140. 


«  Metcalf  17.  Deane,  Cro.  Ellz.  189; 
Knight  V.  Freeport,  13  Mass.  218. 

^  Roberts  r.  Hughes,  7  Mees.  &W.  399. 

*  Ante^  §  2618. 

»  Cogan  r.  Ebden,  1  Burr.  383; 
Jackson  v.  Dickenson,  15  Johns.  (N. 
Y.)  309;  Roberts  v,  Hughes,  7  Mees^ 
&  W.  399;  Prussell  v,  Knowles,  4 
How.  (Miss.)  90;  Dalrymple  v,  Will- 
iams, 63  N.  Y.  361.  Folger,  J.,  dis- 
sented. Where,  upon  the  jury  being 
polled,  one  of  them  declared  that  the 
verdict  was  against  his  conscience, 
and  that  he  consented  to  it  only  be- 
cause all  the  rest  had  agreed  to  it,  it 
was  held  that  the  jury  should  be  di- 
rected to  retire  and  reconsider  their 
verdict;  but  where,  after  such  a  dec- 
laration of  the  juror,  the  verdict  was 
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as  to  arbitrators;  an  award  may  he  impeached  for  frauds  and  on 
this  question  the  affidavits  of  arbitrators  are  admissible  as  to  what 


received  and  recorded  without  objec- 
tion from  the  party  against  whom  It 
was  found,  it  was  held  no  error  to  re- 
fuse a  new  trial  on  that  ground.  Far- 
rel  V.  Hennesy,  21  Wis.  632.  See  in 
this  connection  Cheney  v,  Holgate, 
Brayt.  (Vt.)  171;  Cutler  r.  Cutler,  43 
Vt  660.  It  has  been  held  that,  where 
the  foreman  of  a  jury  changed  the 
finding  from  guilty  as  accessory  after 
the  fact  to  guilty  simply,  without  con- 
sulting with  the  other  jurors,  this  was 
such  an  irregularity  as  required  the 
granting  of  a  new  trial.  State  o.  Levy, 
5  La.  Ann.  64.  In  the  leading  case  on 
the  doctrine  of  the  text,  application  to 
set  aside  a  verdict  was  made  on  the 
ground  that  it  was  given  by  the  fore- 
man contrary  to  the  opinion  of  eight  of 
the  j ury .  It  appeared  that  the  defend- 
ant justified  under  a  right  of  way  over 
the  plaintiff^s  ground,  to  two  closes  of 
the  defendant,  namely  Broadmoor, 
and  three  acres ;  upon  which  two  dif- 
ferent issues  were  joined,  namely,  one 
upon  the  right  of  a  way  to  Broadmoor, 
the  other  upon  the  right  of  a  way  to 
the  three  acres.  And  the  foreman 
gave  the  verdict  as  a  general  verdict 
for  the  defendant,  upon  both  issues. 
But  eight  of  the  jury  made  affidavit 
*^  that  it  was  the  meaning  and  inten- 
tion of  the  whole  jury  to  find  the 
former  issue  for  the  defendant,  and 
the  latter  for  the  plaintiff;  and  that 
this  mistake  was  discovered  by  them 
an  hour  afterwards ;  but  not  till  the 
judge  was  gone  to  his  lodgings."  The 
foreman  of  the  jury  declined  to  make 
any  affidavit,  because,  he  said,  he 
should  make  himself  appear  a  fool  to 
the  Court  of  King^s  Bench.  And  upon 
the  judge^s  report,  it  appeared  that, 
though  there  was  indeed  evidence  on 
^th  sides,  yet  the  weight  of  evidence 


was,  as  it  appeared  to  him,  on  the  side 
of  the  plaintiff,  as  to  this  latter  issue. 
The  report  goes  on  to  say  that  "  the 
court  were  all  clear  that  this  was  a 
mistake  arising  from  the  jury^s  being 
unacquainted  with  business  of  this 
nature,  and  from  the  associate's  omis- 
sion in  not  asking  the  jury  particularly 
'how  they  found  each  respective  is- 
sue,' and  in  not  making  the  jury  fully 
understand  their  own  meaning;  and 
that  it  was  agreeable  to  riglit  and  jus- 
tice that  the  mistake  be  rectified.  And 
they  had  no  doubt  about  the  fact  of 
this  mistake,  from  the  afl^davit  of  the 
eight  jurors,  confirmed  (as  they  held 
it  in  effect  to  be)  by  their  foreman's 
declining  to  make  any  afiidavit  at  all ; 
especially  as  the  judge's  notes  showed 
the  weight  of  evidence  to  have  been 
for  the  plaintiff  as  to  this  latter  issue. 
And  Lord  Mansfield  and  Mr.  Justice 
Denisob  thought  that  as  it  was  a  mere 
slip,  there  might  be  some  method  of 
rectifying  tlie  verdict  according  to  the 
truth  of  the  case,  from  the  judge's 
notes  if  they  were  sufficiently  partic- 
ular, without  sending  the  issue  to  be  , 
tried  over  again  at  great  expense." 
Lord  Mansfield  afterwards  proposed 
to  the  counsel  who  made  the  motion 
to  set  aside  the  verdict,  that  he  should 
make  a  motion  to  have  a  rule  to  show 
cause  why,  upon  reading  the  affidavits 
of  those  eight  jurors,  t/ie  verdict  should 
not  be  amended  and  set  right  according 
to  the  truth  of  the  finding.  Such  a  mo- 
tion was  afterwards  made,  and  a  rule 
to  show  cause  granted;  but  it  never 
came  before  the  court  any  more,  "it 
plainly  appearing  that  the  court,  upon 
deliberation  among  themselves,  had 
come  to  the  opinion  that  in  this  shape 
the  verdict  might  be  set  right."  Cogan 
V.  Ebdeu,  IBurr.  383. 
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took  place  at  the  hearing  before  them.^  But  whether  such  an 
affidavit  will  be  received  as  to  what  took  place  during  the  delib- 
erations of  the  arbitrators,  where  there  is  a  rule  which  would  ex- 
clude similar  affidavits  of  jurors,  may  be  a  matter  of  more  doubt. 

§  2620.  Misconduct  of  Jurors  in  the  Presence  of  the 
Court.  —  If  a  juror  misconducts  himself  in  the  presence  of  the 
court,  the  fact  may  be  brought  to  the  attention  of  the  court  by 
affidavit  as  a  ground  for  a  new  trial ;  ^  and  it  seems  that  the  aflB- 
davit  of  a  juror  is  admissible  for  this  purpose.^  Courts  are, 
however,  reluctant  to  consider  such  matters  as  ground  for  a  new 
trial,  and  for  the  reason  that  the  misconduct  ought  to  have  been 
brought  to  the  attention  of  the  court  at  the  time.*  It  has  even 
been  said  that  the  fact  that  s^  Juror  fell  asleep  for  a  time  during 
the  argument  of  the  defendant's  counsel  in  a  criminjfl  case,  does 
not  furnish  sufficient  ground  for  a  new  trial;  *  or  that  in  a  civil 
trial,  a  juror  was,  during  a  portion  of  the  trial,  (o  all  appear- 
ances  asleep.^  And  in  no  case  will  a  new  trial  be  granted  upon 
the  ground  that  the  juror  misbehaved  during  the  trial,  unless  it 
be  made  to  appear  affirmatively  that  the  party  complaining'and 
his  counsel  did  not  know  the  fact  before  the  jury  retired  to  con- 
sider of  their  verdict.^ 

§  2621.  Court  may  Interrogate  Jury  as  to  the  Grounds  of 
*  their  Finding.  — It  is  held  in  Massachusetts  that,  when  the  jury 
have  returned  into  court  with  their  verdict,  before  they  are  dis- 
charged, and  while  yet  they  are  a  jury,  it  is  competent  for  the 
court  to  interrogate  them  as  to  the  grounds  of  their  finding,  if 
there  is  more  than  one  distinct  ground  upon  which  a  verdict 
might  be  given.     The  idea  of  these  decisions  is,  that  where  there 

1  2  Greenl.  Ev.,  §  78;  Roop  v,  Bru-  *  AntCy  §  2613. 

backer,  1  Rawle  (Pa.),  304;   Zeigler  v,  *  McClary  v.  State,  75  Ind.  260. 

Zeigler,  2  Serg.  &  R.  286;  Alder  v.  Sa-  «  Pelham  v.  Page,  6  Ark.  635,  638. 

vill.  STaunt.  464;  Spurck  r.  Crook,  19  'Cogswell   v.  State,  49  Ga.    103; 

in.  416,  426.  Baxter  v.  People,  8  111.  368;  People  t?. 

*  CogsweU  V,  State,  49  Ga.  103.  Wilson,  8  Abb.  Pr.  (N.  Y.)  137;  «.  c. 

5  Roberts  v.  Hughes,  2  Mees  &  W.  4  Park.  Cr.  L.  (N.  Y.)  619. 
398. 
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sie  several  distinct  grounds  upon  which  a  verdict  might  be  based, 
it  is  not  improper  for  the  judge  to  ascertain  which  ground  the 
jury  adopted,  since  there  may  be  little  or  no  evidence  upon  any 
one  ground,  and  sufficient  evidence  upon  another;  and  if  it  ap- 
pears that  all  of  them  did  not  agree  upon  either  of  the  grounds, 
their  verdict  will  not  be  allowed  to  stand,  because  unanimity  is 
required.^  But  where  the  jurors,  so  questioned  by  the  court, 
disclosed,  not  in  response  to  the  court's  question,  their  own  mis- 
conduct,—  as  that  their  verdict  was  agreed  upon  by  average,  in 
pursuance  of  a  previous  agreement  to  abide  by  the  result,  —  such 
statements  will  not  be  listened  to  as  showing  such  misconduct, 
and  the  verdict  will  not  be  set  aside  for  that  reason.' 

§  2622.  Testimony  of  Others  on  Information  Derived  from 
Jurors  not  Rpceived. — If  the  courts  refuse,  on  grounds  of 
public  policy,  to  listen  to  primary  evidence  of  a  fact,  they  will, 
of  course,  for  stronger  reasons,  refuse  to  listen  to  secondary  evi- 
dence of  it.  What  the  law  wnll  not  allow  to  be  proved  by  the 
oath  of  the  person  having  the  knowledge,  it  obviously  will  not 
allow  to  be  proved  by  the  oath  of  another  person  deriving  his 
information  from  the  unsworn  statements  of  the  former  person. 
It  follows  that  the  affidavits  of  counsel,  or  other  persons,  of  the 
misconduct  of  the  jury,  upon  information  derived  from  particu- 
lar jurors,  will  not  be  heard  to  impeach  the  verdict.  If  the 
same  grounds  of  public  policy  did  not  intervene  as  in  the  case 
where  the  fact  is  sought  to  be  proved  by  the  oath  of  the  juror 
himself ,  a  consideration  of  the  infirmity  which  attaches  to  hearsay 
testimony  would  operate  to  exclude  it.^ 

1  Parrott      ».     Thachcr,    9     Tick,  was  proper,  but  the  answer  was  irrel- 

■(Mass.)  426;   Pierce  v.  Woodward,  U  cvant,  and  secius  to  us  to  be  inadmis- 

Pick.  (Mass.)  200;  Spoor  v.  Spooner,  sible.    Now,  the  jury  .may  have  been 

12  Mete.  (Mass.)  281.    This  rule  was  guilty  of  misbehavior,  but  if  so,  we 

adopted  in  the  Uuited  Stiites  Circuit  have  no  evidence  of  it,  and  can  derive 

Court  for  Massachusetts,  by  Curtis,  none  from  them.'* 

J.,  Biggs    V,    Barry,  2   Curt.    C.    C.  '  People  v.  Hartung,  8  Abb.  Pr.  (N. 

(U.  S.)  259.   Compare  Cogau  v,  Ebden,  Y.)  132;  People  v.  Wilson,  8  Abb.  Pr. 

1  Burr.  883.  (N.Y.)ia7;  Pleasants  r.  Heard,  15  Ark. 

«  Dorr  r.  Fcnno,  12  Pick.   (Mass.)  403,   411;  lllndle  v.   Birch,   8  Taunt. 

521,  the  court  sayuig:*'The  question  20;     Price    r.   Mcllvaiu,   2    Treadw. 
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§  2623.  Affidavits  of  Jurors  Received  to  Sustain  their 
Verdict.  —  Whilst  the  testimony  of  jurors  will  not  be  received 
to  impeach  their  verdict,  it  does  not  follow  that  such  testimony 
will  not  be  received  to  sustain  it  when  assailed.  If  the  jurors 
are  accused  of  misconduct,  they  may  always  show  by  their  oaths, 
not  only  in  their  own  vindication,  but  in  furtherance  of  justice, 
that  they  were  not  guilty  of  the  misconduct  charged  against 
them.^ 


Const.  (B.C.)  508;  Drummond  v.  Les- 
lie, 5  Blackf.  (Ind.)  453,  455;  AlliBon  v. 
State,  45  111.  87 ;  Duun  v.  Hall,  8  Blackf. 
(Ind.)   82;    St.  Martin    v.   Desnoyer, 

1  Minn.  166;  Irish  v,  Wright.  8  Rob. 
(La.)  428;  State  v,  Beatty,  SO  La. 
Ann.  1266;  Smith  v.  Smith,  50  N.  H. 
212;  Gale  v.  New  York  &c.  R.  Co.,  53 
How.  Pr.  (N.  Y.)  385;  Aylett  v.  Jewel, 

2  W,  Bl.  1209;  Trohan  v,  McMan- 
nus,  2  La.  209;  Stone  v.  State,  4 
Hamph.  (Teun.)  27.  Compare  Row- 
land r.  State,  14  Ind.  575. 

1  State  r.  Dumphey,  4  Minn.  438; 
People  V.  Frost,  5  Park.  Cr.  (N.  Y.) 
58;  Ilix  V,  Drury,5  Pick.  (Mass.)  296; 
Hackley  r.  Hastie,  3  Johns.  (N.  Y.) 
252;  Taylorr.  Greely,3  Me.  204;  Has- 
kell r.  Becket,  3  Me.  92 ;  People  v.  Hunt, 
59  Cal.  430;  Cannon  r.  Sute,  3  Tex. 
81;  Dana  v.  Tucker,  4  Johns.  (N.  Y.) 
487:  EUiottf.  MUls,  10  Ind.  368;  Bar- 
low r.  State,  2  Blackf.  (Ind.)  114; 
Staunton  v.  State,  13  Ark.  319;  Corne- 
lius c.  State,  12  Ark.  810;  Haun  r. 
Wilson,  28  Ind.  296;  Smith  v.  Eames, 
4  111.  76;  Peck  r.  Brewer,  48  lil,  54; 
Bradford  r.  State,  15  Ind.  347;  Hard- 
ing r.  Whitney,  40  Ind.  379;  State  r. 
Underwood,  57  Mo.  40;  Smith  r. 
Powers,  15  N.  H.  546;  State  r.  Ha^ 
call,  6  N.  H.  352;  State  r.  Ayer,  23  N. 
H.  801;  Tenney  r.  Evans,  13  K.  H. 
462:  Hutchinson  v.  Consumers*  Coal 
Co.,  36  N.  J.  L.  24;  Farrer  r.  State,  2 
Ohio  SU  54;  GUlel&nd  v.    State.  44 


Tex.  856;  Bowen  v.  State,  3  Tex.  App. 
617;  Aushicks  v.  State,  6  Tex.  App. 
524;  Downer  v.  Baxter,  80  Vt.  467. 
Where  a  juror,  during  the  progress  of 
the  trial,  has  been  temporarily  sepa- 
rated from  his  fellows,  and  a  new  trial 
Is  asked  for  on  this  ground,  it  is  said 
to  be  the  practice  to*  receive  the  affi- 
davit of  the  juror  as  to  what  took 
place  with  him  during  the  separation; 
and  if  his  affidavit  shows  that  he  held 
no  improper  communication  with  any 
one,  listened  to  no  remarks  about  the 
merits  of  the  case,  and  was  not  other* 
wise  tampered  with,  such  affidavit  Is 
deemed  sufficient  to  rebut  the  pre- 
sumption against  the  purity  of  the 
verdict,  which  the  fact  of  separation 
raises.  State  o.  Cucuel,  31  N.  J.  L. 
249,  260;  State  v.  Carstaphen,  2  Hayw. 
(N.  C.)  238.  Such  affidavits  will  al- 
ways be  closely  scrutinized,  and  if 
the  act  of  separating  was  in  itseU  an 
act  of  misconduct,  they'  will  receive 
little  weight.  Ante,  §  2549.  Indeed,  Id 
the  estimation  of  some  courts,  they 
were  entitled  to  little  weight,  even 
where  the  act  of  separating  was  under 
the  sanction  of  the  court.  '<  How  are 
jurors  to  make  it  api>ear  that  they 
were  guilty  of  no  misconduct?  If 
they  swear  generally  that  they  were 
not,  they  swear  to  a  conclnsion  only, 
depending  u|>on  their  sense  of  what  is 
Improper;  asking  the  court  to  be  satis- 
tied  Itecause  they  were  satistted.    Jnr-^ 
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§  2624.  Or  to  show  the  Misconduct  of  Parties.  — Moreover 
such  affidavits  will  be  admitted  to  show  the  misconduct  of  other 
persons.  This  exception  to  the  rule  is  supported  by  the  strongest 
reasons  of  policy.  If  it  did  not  exist,  the  attempts  of  parties, 
or  their  agents,  or  friends  to  corrupt  jurors  would  be  clothed 
with  substantial  immunity.^  Not  only  this,  but  where  there  has 
been  ground  to  suspect  that  the  jury  have  been  improperly  in- 
fluenced, it  seems  that  the  court  may  rightfully  interrogate  them 
on  the  subject.  Thus,  if  papers  have  got  into  their  hands  which 
ought  not  to  have  got  there,  the  court  may  interrogate  the  jurors 
as  to  whether  the  papers  were  read  by  them.^ 

§  2625.  Or  to  Show  the  Misconduct  of  their  Bailiff. —  While 
it  has  been  held  that  the  affidavits  of  jurors  are  not  admissible 
to  show  misconduct  on  the  part  of  the  officer  having  them  in 
charge  tending  to  influence  their  verdict,^  yet  the  weight  of  rea^ 
son  and  authority  seems  to  be  the  other  way.* 

§  2626.  Or  upon  a    Question  of  Jurors'    Competency. — 

Cases  are  rare  in  which  new  trials  are  granted  on  account  of  the 
discovery  after  verdict  of  some  fact  affecting  the  qualification  of 
a  particular  juror;  •  and  where  affidavits  are  admitted  tending  to 
show  a  disqualifying  fact,  the  counter-affidavit  of  a  particular 
juror  will  be  admitted.*  Whether  the  affidavit  of  a  juror  will 
be  admitted  to  show  his  own  disqualification,  is  more  doubt- 


ers are  rarely,  perhaps,  willfully  guilty 
of  improper  conduct  to  disturb  their 
verdict.  A  well-meaning  juror  who  is 
unconsciously  so  guilty,  will  deny  it. 
So  that  a  juror^s  denial  of  the  conclu- 
sion can  weigh  little.  And  the  forms 
of  improper  conduct  are  so  various 
that  it  would  be  very  difficult  to  deny 
them  to  the  satisfaction  of  a  court.'* 
State  V.  DoUing,  37  Wis.  898,  per 
Ryan.  C.  J. 

i  AntBy  §  2560;  Chews  w.  Driver, 
1  N.  J.  L.  166;  Reynolds  v.  Champ- 
lain  Trans.  Co.,  9  How.  Pr.(N.  Y.) 


7:  Ritchie  v,  Holbrooke,  7  Serg.  & 
R.  (Pa.)  468. 

«  Hix  17.  Drury,  6  Pick.  (Mass.) 
296. 

«  Doran  v.  Shaw,  8  T.  B.  Mon. 
(Ky.)  415. 

<  Reins  v.  People,  80  111.  256;  Wil- 
son 17.  People,  4  Park.  Cr.  (N.  Y.)^  619, 
632;  Nelms  v.  State,  13  Smed.*&M. 
(Miss.)  600,  508;  Wiggins  v.  Downer, 
67  How.  Pr.  (N.  Y.)  66;  Cole  v.  Swan, 
4  G.  Greene  (Iowa),  82  (under  a  stat- 
ute). 

*  AiUe,  §  117. 

•  Ihxd, 


1992 


CUSTODY  AND  CONDUCT  OF  JURY.     [2  Thomp.  Tr., 


ful.  In  Indiana  it  has  been  held  that  such  affidavits  are  admis- 
sible.^ In  Wisconsin,  such  an  affidavit  was  admitted  to  show 
that  the  affiant  juror  was  so  ignorant  of  the  English  language 
that  he  was  not  able  to  understand  what  the  witnesses  swore  to 
at  the  trial ;  and  it  was  held  no  error  to  grant  a  new  trial  for 
this  reason.^  But  in  another  case  the  affidavit  of  a  juror  was 
offered  to  show  that,  by  reason  of  indisposition,  he  was  unable 
to  attend  to  and  understand  all  the  testimony  given  at  the  trial. 
It  was  held  that  such  an  affidavit  could  not  be  received.'  There 
is  no  rule  of  public  policy  which  will  exclude  evidence  of  the 
declarations  of  jurors  made  before  being  summoned  as  jurors, 
which  goes  to  show  disqualification  to  sit  in  a  particular  case ; 
and   such  evidence  is  constantly  received.^ 

§  2627.  Exceptional  Rules  Admitting  the  Affidavits  of 
Jurors.  — An  exceptional  rule  exists  in  Tennessee^  whereby  the 
affidavits  of  jurors  are  received  to  show  their  own  misconduct,* 
as  that  they  struck  their  verdict  by  average^  having  previously 
agreed  to  abide  the  result.®  But  there,  such  affidavits  are  not 
admissible  to  show  the  grounds  on  which  they  rendered  their 
verdict;^  and  there  is. in  that  State  a  growing  disposition  to  re- 
ject such  affidavits.®     It  is  there  held  that.it  is  the  duty  of  the 


*  Lafayette  Plank  Road  Co.'r.  New 
Albany  &c.  R.  Co.,  13  lud.  90. 

2  Shaw  r.  Fisk,  21  Wis.  368.  See 
ante^  §§  10,  55. 

3  Greeley  t?.  Mansur,  64  ^le.  211. 

*  Cain  r.  Cain,  1  B.  Mon.  (Ky.)  213. 
»  Crawford  r.  State,  2  Ycrg.  (Tenn.) 

60;  Booby  V.  State,  4  Yerg.  (Tenn.)  Ill; 
Donstou  p.  State,  6  Humph.  (Tenn.) 
275. 

*  Joyce  t?.  State,  7  Baxt.  (Tenn.) 
273;.Elledge  v  Todd,  1  Humph. 
(Tenn.)  43;  Crabtree  v.  State,  3 
Sneed  (Tenn.),  302.  See  also  Bennett 
V.  State,  1  liumph.  (Tenn  )  399,  and 
Harvey  v,  Jones,  3  Humph.  (Tenn.) 
157,  where  such  allldavits  were  re- 
ceived, though  a  now  trial  was  re- 
fused, as   it  did  not  appear  tliat  tlie 


jurors  had  agreed  in  advance  to  abide 
by  tlie  result. 

^  Hudson  r.  State,  9  Yerg.  (Tenn.) 
408.  So  ruled  in  Larkins  v.  Tarter,  3 
Sneed  (Tenn.),  681;  Lewis  v.  Moses, 6 
Coldw.  (Tenn.)  193;  Galvin  r.  State,  6 
Coldw.  (Tenn.)  283;  Dunnaway  r. 
State,  3  Eaxt.  (Tenn.)  206. 

8  In  Fish  V.  CantreU,  2  Heisk. 
(Tenn.)  578,  it  U  said  that  <*  it  is  time 
tliat  circuit  judges  had  ceased  to  allow 
the  affidavits  of  jurors  as  to  the  grounds 
of  their  verdict,  to  be  read  on  motions 
for  new  trials,  unless  In  extraordinary 
cases.''  See  also  Fletcher  r.  State,  6 
Humph.  (Tenn  )  249;  Dannaway  v. 
State,  3  Baxt.  (Tenn.)  206;  Scott  c. 
State,  7  Lea  (Tenn.),  232;  Galvin  r. 
State,  6  Coldw.  (Tenn.)  283. 
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court  to  examine  the  jurors  in  open  court  in  respect  of  such  mis- 
conduct.    **  Such  course,"  said  the  court,  **  gives  the  adverse 
side  full  opportunity  to  test  the  witness  and  place  before  the 
court  the  facts  in  their  true  light.     No  room  is  left  for  sliding 
over  or  concealing  facts,  which,  if  left  out  of  an  affidavit,  put 
on  the  matter  a  face  wholly  different  from  the  truth."  *     In  Iowa 
the  rule  seems  to  be  that  affidavits  of  jurors  may  be  received, 
for  the    purpose  of  avoiding   a  verdict,   to  show  any  matter 
occurring  during  the  trial,   or   in   the    jury-room,   which  does 
not  essentially  inhere   in  the  verdict  itself,  —  as   that  a  juror 
was  improperly  approached    by  a  party,  his  agent   or    attor- 
ney ;   that  witnesses   or  others   conversed   as  to   the   facts   or 
the  merits  of  the  case,  out  of  court  and  in  the  presence  of 
the  jurors;    that  the  verdict   was   determined   by  aggregation 
and  average,  or  by  lot  or  game  of  chance,  or  by  other  artifice,  or 
in  any  other  improper  manner.     But  it  was  held  that  such  affi- 
davits may  not  be  received  to  show  any  matter  which  does  not 
essentially  inhere  in  the  verdict, — as  that  the  affiant  juror  did 
not  assent  to  it;  that  he  misunderstood  the  instructions  of  the 
court,  the  statements  of  the  witnesses,  or  the  pleadings  in  the 
case ;  that  he  was  unduly  influenced  by  the  statements  of  his 
fellow  jurors,  or  mistaken  in  his   calculation  or  judgment,  or 
other  matters  resting  alone  in  the  juror's  breast.^     It  is  accord- 
ingly held,  that  such  affidavits  will  be  received  to  show  that  the 
verdict  which  was  returned  was  a-quotient  verdict.^     But  such 
affidavits  were  rejected  when  they  set  forth  the  basis  or  calcula- 
tion  upon  which  the   jurors  arrived  at  their  verdict;*    when 
they  showed  that  a  juror  had  read  a  part  of  the  answer  and  an 
exhibit  thereto  which  had  been  held  bad  on  demurrer,  and  that  he 
was  thereby  influenced  to  consent  to  the  verdict ;  *  or  that  the 

1  Whitmore  r.  Ball,  9  Lea*(Tenn.),  *  Hall   r.  Robinson,  26  Iowa,  91; 
35.  Barton  r.  Holmes,  16  Iowa,  252. 

2  Wright ».  Illinois  &c.  Tel.  Co.,  20  *  Cowles  r.  Chicago  &c.  R.  Co.,  32 
Iowa,  195.  Iowa,  616.    But  they  were  received  to 

«  Wright  17.  Illinois  &c.  Tel.  Co.,  20  show  that  the  jury  took  with  them  to 

Iowa,  195;  Hendricksont?.  Kingsbury,  their  room  a  deposition  which    had 

21  Iowa,  379;  Fuller  v.  Chicago  &c.  R,  been  suppressed,  aud  that  a  portion  of 

Co.,  31  Iowa,  211.  it  was  road    by  one  of   the   jurors, 
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verdict  nas  DOt  a.ssseiited  to  by  all  the  jll^o^^: '  or  that  the 
juror  was  tuidalj  influenced  by  hLf  fellows.^  Nor  are  soch 
affidavits  received  to  show  that  the  jurors  mi^ander^tood 
the  instructions  of  the  court.^  And  where  such  affidavits 
were  introduced  to  the  effect  that  the  jurors  nii^^onderstood 
the  testimony,  it  was  doubted  whether  they  could  properly 
be  received,  but  it  was  held  that  it  must  at  least  appear  thai 
they  had  recufonable  ground  for  misundersiandiny  i7.*  But 
such  affidavits  are  received  to  show  the  misconduct  of  a  juror  in 
drinking  intoxicating  liquors  during  the  progress  of  the  trial ; 
but  it  is  said  that  it  ought  only  to  be  received  when  no  other  evi- 
dence is  attainable,  and  ought  to  be  explicit  in  giving  the  juror*s 
name  and  the  time  and  place  when  the  act  occurred.*  The  mle 
upon  which  the  Supreme  Court  of  Iowa  thus  settled  *  —  if ,  inr 
deed,  it  possesses  sufficient  certainty  to  be  called  a  mle  —  has 
been  adopted  in  Kansas  in  express  terms.  It  is  accordingly  held 
in  that  State,  that  such  affidavits  are  not  admis:^ible  to  show  that 
the  jurors  agreed  to  find  the  prisoner  guilty,  through  fear  that 
mob  violence  would  result  to  him  in  case  of  an  acquittal.'  But 
they  will  be  received  to  show  that  one  of  the  jurors  was  intoxi- 
cated during  their  deliberations,^  or  that  the  verdict  was  ob- 


thoaghy  on  account  of  the  showing 
made  by  exculpatory  affldarits,  the 
court  refused  to  grant  a  new  trial. 
Morris  v.  Howe,  36  Iowa,  490. 

1  Garretty  v.  Brazell,  84  Iowa,  100. 

s  Bingham  v.  Foster,  37  Iowa,  339; 
Dunlavey  v.  Watson,  38  Iowa,  398. 
It  may  be  doubted  whether  this  rule 
Is  capable  of  being  applied  with  uni- 
formity or  certainty. 

'  Davenport  v.  Cummings,  15  Iowa, 
219  (overruling  Packard  v.  United 
States,  IG.  Greene  (la.), 225). 

*  Jackt?.  Naber,  15  Iowa,  450;  Mof- 
flt  V,  Rogers,  15  Iowa,  453.  The  court 
docs  uot  explain  how  a  man  can  have 
a  reasonable  ground  for  misunder- 
standing a  thing.  For  decisions  un- 
der the  repealed  statute  of  1851  (Iowa 


Code,  1851,  f  1810),  see  Packard  «. 
United  States,  1  G.  Greene  ;ia.),  235; 
Lloyd  ».  McCIure,  2  Id.  139;  Abel  v. 
Kennedy,  3  Id.  47;  Forsheer.  Abrams, 
2  Iowa,  571 ;  Grady  r.  State,  4  Iowa, 
461 ;  Crumley  v.  Adkins,  12  Iowa,  363; 
Cook  p.  Sypher,  3  Iowa,  484;  State  v. 
Douglass,  7  Iowa,  413;  Manix  v. 
Maloney,  7  Iowa,  81 ;  Ruble  r.  McDon- 
ald, 7  Iowa,  90;  Schanler  r.  Porter,  7 
Iowa,  482;  Butt  v.  Tuthill,  10  Iowa, 
585;  Stewart  v.  Burlington  &c.  R. 
Co.,  11  Iowa,  62;  State  v,  Accola,  11 
Iowa,  246. 

«  State  9.  McLaughlin,  44  la.  83. 

«  In  Wright  r.  lUiuois  &c.  TeL  Co.^ 
20  Iowa,  195. 

"*  State  r.  Home,  9  Kan.  119. 

«  Perry  r.  Bailey,  12  Kan.  539. 


Tit.  VII,  Ch.  LXXIIL]     misconduct  of  juries. 


1995 


tained  by  aggregation  and  division,  the  jurors  agreeing  in 
advance  to  be  bound  by  the  result  of  that  method  of  arriving  at 
their  verdict.^  By  statute  in  California ^  the  affidavits  of  jurors 
are  admissible  to  show  that  the  verdict  wias  the  result  of  **  a  re- 
sort to  the  determination  of  cAa^ice."^  And  a  rule  exists  in 
Arkansas  whereby  the  affidavits  of  jurors  may  be  received  to 
show  that  their  verdict  was  determined  by  lot.^  By  a  statute  in 
Texas^^  the  affidavits  of  jurors  are  admitted  to  prove  their-  own 
misconduct,  as  well  as  to  sustain  their  verdict.  Uader  this  stat- 
ute it  has  been  held  that  it  is  competent  to  show,  by  the  affidavit 
of  a  juror,  that  he  had  founded  his  verdict  upon  statements  made 
by  another  juror  in  the  jury-room,  prejudicial  to  the  defendant,, 
and  that,  upon  such  a  showing,  a  new  trial  ought  to  be  granted ;  ^ 
or  that  the  verdict  which  was  returned  was  a  quotient  verdict,  the 
jurors  agreeing  in  advance  to-  be  bound  by  the  result.^ 


^  JohDson  V,  Husband,  22'  Kan.  277. 

«  Cal.  Code  Civ.  Proc,  §  657.  That 
the  statute  was  retroactive :  Donner  v. 
Palmer,  23  Cal.  40;  that  it  did  not  em- 
brace the  quotient  verdict.  Ante,  §  2602 ; 
Tuner  V.  Tuolumne  Water  Co.,  25 
Cal.  897;  that  it  is  in  derogation  of 
common  law  and  to  be  strictly  con- 
strued: Ibid,;  People  v.  Hughes,  29 
Cal.  257;  Polhemus  v,  Helman,  50 
Cal.  438. 

8  Ark.  Dig.  Stat.  1874,  §  1971 ;  Fain 
V.  Goodwin,  35  Ark.  109. 

*  Tex.  Code  Cr.  Proc.  1879,  art.  777, 
sub -sec.  8. 

*  Anschicks  v.  State,  6  Tex.  App. 
524. 

«  Hunter  v.  State,  8  Tex.  App.  76. 
In  this  case  it  is  said  by  Winkler,  J.  i 


"  The  practice  of  permitting  jurors  to 
impeach  their  verdict  by  exposing 
their  own  misconduct  is  to  be  repre- 
hended rather  than  encouraged;  but 
still  the  law  seems  to  provide  that 
their  misconduct  may  be  exposed  by 
their  own  aflBdavits  when  voluntarily 
made.'*^  The  misconduct  aUuded  to  in 
the  statute  must  be  such  as  to  affect 
the  fairness  of  the  trial.  Jack  v. 
State,  26  Tex.  4;  Anschicks  v.  State,  G 
Tex.  App.  525,  586.  Decisions  prior 
to  the  statute :  Campbell  v,  Skidmore,. 
1  Tex.  475;  Mason  v.  RusseU,  1  Tex. 
721;  Kllgore  v,  Jordan,  17  Tex.  841; 
Little  V.  BirdweU.  21  Tex.  597;  John- 
son t^.  State,  27  Tex.  758;  Brennan 
V,  State,  38  Tex.  266. 
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delivery  and  reception  of  the  verdict. 

Section 

2632.  Delivery  and  Reception  of  the  Verdict. 

2638.  Requiring  tiic  Jury  to  put  the  Verdict  in  Proper  Form. 

2634.  Permitting  Foreman  to  Sign  after  Verdict  Brought  into  Court 

?685.  Recording  the  Verdict. 

2636.  Mandamus  to  Compel  Inferior  Court  to  Receive  and  File  Verdict. 

§  2632.  Delivery  and  Reception  of  the  Verdict.  —  In  every 

jurisdiction  the  rule  is  believed  to  be,  both  in  civil  and  criminal 
cases,  that,  although  the  jury  may  have  deposited  with  the  clerk 
a  sealed  verdict  and  then  separated,  yet  when  their  verdict  is  de- 
livered in  court  and  published  they  must  oil  be  present^  in  order 
that  they   may   be  polled^   if  either  party  requires  it.^    The 

1  Sargent    v.  State,  11  Oliio,   472;  485;  Rigg  t?.  Cooli,  9   lU.  336.    Either 

Bishop  v.  Mugler,  33  Kan.   145,  147;  party  lias  a    right  to  have   the  jury 

Crotty  V.  Wyatt,  3  Bradw.  (111.)  388;  polled,    unless    he    has  waived  that 

Norniaque  v.    People,  Breese    (111),  right.    Fox  t>.   Smith,  3  Cow.  (N.  Y.) 

145;     Martin    v.    Morelock,    32    lU,  23;  Bunu  v,  Iloyt,   3  Johus.  (N.  T.^ 
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verdict  can  only  be  delivered  and  received  in  open  court;  the 
judge  has  no  power  to  receive  it  after  the  court  is  adjourned,* 
nor  has  he  power  to  designate  a  member  of  the  bar  to  receive  it 
in  his  absence  ;  ^  nor  can  he  receive  it  at  his  private  residence ;  * 
and,  in  the  view  of  some  courts,  it  cannot  be  received  on  Sunday  ^^ 
though  other  courts  hold  that  a  verdict  returned  on  Sunday  is 
good;  •  and  the  mere  fact  that  the  jury  concluded  their  delibera- 
tions on  Sunday  does  not,  it  seems,  vitiate  their  verdict.*  The 
manner  in  which  the  jury  deliver  their  verdict,  where  they  are 
not  polled,  is  well  illustrated  by  a  case  where  they  repoited  to 
the  court  that  they  found  the  respondent  guilty  of  voluntary 
manslaughter,  and  the  verdict  was  reduced  to  form,  and  the 
clerk  then  said:  *'  Gentlemen  of  the  jury,  you  say  you  find  the 
respondent,  Jacob  Stubenvoll,  guilty  of  manslaughter,  in  manner 
and  form  as  the  people  in  their  information  charge, — so  say  you, 
Mr.  Foreman ;  so  say  you  all?  ''  and  the  jurors  answered,  **  We 
do.*'  It  was  held  that  this  was  a  sufficient  announcement  by  the 
jury  of  their  verdict.^  Where  the  jury  is  polled,  each  juror 
should  be  required  distinctly  to   affirm  his  assent  to  the  verdict. 


265;  Jackson  v.  Hawks,  2  Wend. 
(N.  Y.)  619;  Root  v.  Sherwood,  6 
Johns.  (N.  Y.)  68;  Warner  v.  New 
York  &c.  R.  Co.,  52  N.  Y.  487;  James 
V,  Doss,  55  Miss.  57 ;  Johnson  v.  Howe, 
7111.  342;  Rigg  ».  Cook,  supra;  Ma- 
duska  V,  Thomas,  6  Kan.  153,  155; 
Thornburg  v.  Cole,  27  Kan.  490.  A 
party  cannot  be  aUowed  while  the  jury 
is  being  polled  to  question  a  juror  as 
to  the  misconduct  of  the  jury  during 
the  trial.  Bassham  v.  State,  38  Tex. 
622.  It  has  been  held  that,  where  the 
jury  have  made  a  verdict  and  then  dis- 
persed by  previous  consent  of  coun- 
sel and  leave  of  court,  it  is  not  proper 
to  poll  them  when  the  verdict  is  after- 
wards returaed  and  read ;  but  why,  Is 
not  perceived.  City  Bank  v.  Kent,  57 
Ga.  285. 

1  Chicago  V.  Rogers,  61  III.  188. 

«  Brltton  V.  Fox,  39  Ind.  369. 


'  Rosser  r.  McColley,  9  Ind.  587, 
589. 

*  Bass  V.  Irvin,  49  Ga.'  436;  Davis 
V,  Fish,  1  G,  Greene  (Iowa),  410; 
Shaw  V.  McCombs,  2  Bay  (S.  C),  232 
(denied  in  Heller  v,  English,  4  Strobh. 
L.  (S.  C.)  486. 

5  Com.  V.  Marrow,  3  Brewst.  (Pa.) 
402 ;  Cary  v.  Silcox,  5  Ind.  370 ;  Ros- 
ser p.  McColly,  9  Ind.  587;  McCorkle 
V.  State,  14  Ind.  39;  Iloghtaliiig  r.  Os- 
bom,  15Jolins.  (N.  Y.)  119;  Baxter  r. 
People,  8  111.  385;  Webber  t.  Merrill, 
34  N.  H.  202;  Cary  v.  Silcox,  5  Ind. 
870;  Heller  V.  English,  4  Strohb.  L. 
(S.  C.)  486.  See  also  Bedoe  v.  Alpe, 
W.  Jones,  156;  Butler  v.  Kel&ey,  15 
Johns.  (N.  Y.)  177. 

«  Stone  V.  Bird,  16  Kan.  488;  True 
V.  Plumley,  36  Me.  466. 

^  People  17.  Stubenvoll  (Mich.),  8 
Crim.  Law.  Mag.  265. 
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This  is  well  illustrated  by  a  case  where  a  juror,  on  being  polled, 
replied  to  the  question,  **  Is  that  your  verdict?  "  by  saying,  "  I 
agreed  to  it."  This  answer  was  objected  to,  and  the  court  again 
propounded  it,  and  he  said,  **  I  agreed  to  it,  I  suppose."  The 
court  said  that  the  juror  was  not  asked  for  a  supposition  ^  but  for 
what  he  kneWy  and  added,  **Is  this  your  verdict,  or  is  it  not?  " 
The  answer  was,  *'  I  suppose  it  is,  if  that's  the  proper  answer  to 
your  question."  The  court  then  said:  **  You  are  an  intelligent 
man,  Mr.  Randall,  please  answer  me."  And  the  juror  answered  : 
**Yes,  sir;  I  agreed  to  it."  Thereupon  the  verdict  was  re- 
ceived over  the  defendant's  objection.  It  was  held  that  it  was 
properly  received,  and  that  the  juror  could  not  impeach  it  by  his 
subsequent  affidavit  saying  that  he  had  not  agreed  to  it.^  Where  a 
verdict  is  plain  and  unmistakable  in  its  terms  and  legal  effect,  it 
has  been  held  error  to  permit  counsel  for  the  unsuccessful  party 
to  interrogate  the  jury,  on  the  reading  of  the  verdict  by  the  clerk, 
as  to  what  they  intended  thereby.  The  verdict,  not  being  am- 
biguous, must  speak  for  itself.^  With  the  qualification  above 
stated,  relating  to  sealed  verdicts,  the  jury  may  always  be  sent 
back  to  correct  a  defective  verdict.^ 

§  2633«  Requiring  the  Jury  to  put  the  Verdict  in  Proper 
Form.  — If  the  jury  bring  in  a  verdict  which  is  informal,  it  is 
within  the  power  of  the  court,  at  any  time  before  the  verdict  is 
recorded  and  the  jury  are  discharged,  to  send  them  out  and  require 
them  to  put  the  verdict  in  proper  form,^  and  to  advise  them 
how  to  do  it.*  It  is  equally  clear  that  the  court  may  reduce  the 
verdict  of  the  jury  to  proper  form  and  cause  it  to  be  read  to  them, 
and  that  if  they  assent  to  it,  it  will  be  their  verdict.*  Where  the 
jury  have  signed  and  sealed  their  verdict  and  delivered  it  to  the 
clerk  after  the  adjournment  of  the  court,  and  have  then  dispersed, 

«  Hill  t?.  state,  64  Ga.  453.  «  Repps  v.  Barker,  4  Pick.  (Mass.) 

2  Anderson  v.  Green,  4(>  Ga.  861.  238;  Osgood  v,  McCounell,  82  m.  74; 

=«  Noble  V,  Epperly,  6Ind.  468;  Reed  Wright  v.  Phillips,  2  G.  Greene  (la.), 

V.  Thayer,  9  Ind.  157.  191;    Burk  o.    Cora.,    6  J.    J.  Marsh. 

<  Coffee  V.  Groover,   20  Fla.  64,  83.  (Ky.)  675;    ProfE.  Jury    Tr.,   §§  456, 

*  Hadley  V.  Hey^'ood,  121  Mass.  236.  461 . 
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they  may,  when  called  to  the  bar  the  next  day,  before  their  ver- 
dict is  recorded,  be  sent  back  to  correct  it,  if  it  is  found  to  be 
informal.^  Yet  it  is  error  to  do  so,  for  the  purpose  of  altering 
the  substance  of  their  verdict  at  the  suggestion  of  the  court. ^ 
Where  the  jury  are  sent  back  in  a  criminal  case,  at  the  request  of 
the  defendant  and  against  the  objection  of  the  prosecuting  attor- 
ney to  find  another  verdict,  the  defendant  cannot  afterwards  take 
advantage  of  the  irregularity,  if  such  it  be.  **  It  is  the  same  as 
though,  on  the  coming  in  of  a  verdict  in  any  case,  the  parties 
should  stipulate  that  the  verdict  be  not  received,  but  that  the 
same  jury  should  find  another  verdict  on  the  testimony  already 


in."'^ 


§  2634.  Permitting  Foreman  to  Sign  after  Verdict  Brought 
into  Court.  —  In  a  criminal  trial  in  Nebraska  the  verdict,  as  pre- 
sented by  the  jury,  although  signed  by  all  the  individual  jurors,  was 
not  signed  by  any  one  of  them  as  ''  foreman."  By  direction  of 
the  court  this  omission  was  supplied  by  the  foreman  in  the  pres- 
ence and  by  the  consent  of  all  the  other  jurors,  without  returning 
to  the  jury  room.  It  was  held  that  this  was  proper.  There  was 
no  necessity  for  sending  the  jury  out  again  to  cure  this  technical 
defect,  if  such  it  were  ;  but  the  court  thought  that  the  verdict 
was  good  as  at  first  presented.* 

§  2635.  Recording  tlie  Verdict. — The  determination  of  a 
jury,  although  formally  stated  in  a  verdict,  and  signed  and  sealed, 
is  not  final  with  them,  but  remains  within  their  control  and  sub- 
ject to  any  alteration  or  amendment  which  they  may  desire  to 
make,  until  it  is  actually  rendered  in  court  and  recorded;  and 
any  member  of  the  jury  is  at  liberty  to  withdraw  his  consent  to 
a  verdict  previously  agreed  upon,  at  any  time  before  it  is  re- 
ceived and  recorded.*     In  short,  until  a  verdict  is  properly  re- 

1  Edelen  r.  Thompson,  2  Har.  &  G.  *  Clough  r.  State,  7  Neb.  323,  342. 

(Md.)  31.  *  Bishop   v.  Mugler,    33  Kan.   146; 

«  McConnell    v.    Linton,    4  Watts  Root  v.  Sherwood,  6  Johns.  (N.  Y.)  68; 

(Pa.),  357.  Proflf.  Jury  Tr.,  §  449. 

«  Loew  v.  State,  60  Wis.  559,  563. 
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ceived  and  recorded  in  court,  it  is  without  force  or  validity.* 
The  form  of  the  verdict  as  recorded  must  govern,  in  case  of  any 
discrepancy  between  it  and  the  verdict  which  the  jury  actually 
returned  into  court,  —  the  presumption  being  that  the  jury  as- 
sented to  the  yerdict  as  recorded.*^ 

§  2636.  Mandamus  to  Compel  Inferior  Court  to  Receive 
and  File  Verdict.  —  If  the  verdict  has  been  unanimously  agreed 
upon  by  the  jury,  reduced  to  writing  in  due  form,  returned 
by  the  jury,  and  regularly  presented  to  the  court,  and  if, 
for  insuflScient  reasons,  the  court  refuses  to  receive  and  record 
the  same,  it  may  be  compelled  to  do  so  by  a  mandamus^  sued 
out  in  a  tribunal  possessing  superintending  jurisdiction  over  it.* 
But  where  the  verdict  has  not  been  regularly  returned  into  court 
by  all  the  jurors  assembled  for  that  purpose,  the  court  properly 
declines  to  record  it  as  a  verdict,  enters  a  mistrial,  and>.continues 
the  cause  for  future  disposition ;  and  in  such  a  case  mandamus 
will  not  lie  to  compel  the  court  to  receive  and  record  the  paper» 
for  it  is  no  verdict.* 

J  Bishop  V,  Mugler,  supra;  Proff.  ^  Mnnkers  v,  Watson,  9  Kan.  668. 

Jury  Tr.,  §  460.  ^  Bishop  v.  Mugler,  33  Kan.  146. 

>  Leftwich  v.  Day,  32  Minn.  512. 
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2640.  Erroneous  where  there  are  Several  Counts. 

2641.  On  a  Petition  or  Indictment  Stating  same  Cause  of  Action  in  Different 

Counts « 

2642.  Power  of  Court  to  Amend  the  Verdict. 

2648.  Instances  Showing  how  this  Power  lias  been  Exercised. 

2644.  Verbal  Inaccutacies  Disregarded. 

2645.  Instances  of  a  Formal  Verdict. 


§  2639.  Must  Find  all  tbe  Issues.  —  A  leading  characteristic 
of  a  good  verdict,  whether  general  or  special,  is  that  it  must 
embody  a  finding  upon  all  the  issues  made  by  the  pleadings. 
This  must  be  done  in  language  not  to  be  misunderstood,  and  a 
verdict  which  finds  only  a  part  of  the  issues  is  defective.*  There- 
fore, in  an  action  of  ejectment,  the  following  verdict,  ''  We  the 
jury  find  for  the  defendant  H.  W.  Moore,  one-half  of  the  one 
thousand  and  twenty  acres  of  land  claimed  by  him,*'  was  void 
because  the  issue  related  to  the  lohole  tract  of  ground,  and  a 
verdict  disposing  of  one-half  left  the  other  half  undisposed 
of.'  So,  on  the  trial  of  an  issue  as  to  the  right  of  property 
•in  two  slaves^  levied  upon  under  an  execution,  the  verdict 
was  held  bad  because  it  found  the  issue  as  to  one  of  the  slaves 
only.' 


»  Moore  v.  Moore,  67  Tex.  293; 
8.  c.  3  S.  W.  Rep.  284. 

•  Moore  v,  Moore,  07  Tex.  293; 
8.  e.  3  S.  W.  Rep.  284. 

»  McCoy  V.  Rives,  1  Sraed.  &  M. 
(Miss.)  592.  See  also  Sawyer  t. 
Fitt8,4  Stew.  &P.  (Ala.)  3G5;  Crouch 
V.  Martiu,  3  Blackf .  (lud.)  256;  Smith 


V,     Raymond,    1     Day   (Conn.),.  189 
Schmitz    V.    Lauferty,    29    Ind.   400 
People    V,   Docsburg,   17  Mich.   135 
Phillips  r.  Hin,  3  Tex.  897;  Crutclier 
V.  Williams,  4   Humph.    (Tcuu.)  345; 
MiddletontJ.  Quiglcy,  12  X.  J.  L.  352; 
Longcope  v.  Bruce,  44  Tex.  434. 
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§  2640.  General  Verdicts  Erroneous  where  there  are  Sev- 
eral Counts.  —  Where  several  distinct  causes  of  action  are 
joined  in  the  petition  in  different  counts,  as  they  must  be,  a  gen- 
eral verdict  in  favor  of  the  plaintiff  is  void,  since  it  cannot  be 
known  to  which  of  the  counts  it  a{)plies.*  The  jury  must,  in  such 
a  case,  return  a  verdict  on  each  of  the  counts,  and  it  is  proper 
for  the  court  to  send  them  back  and  require  them  to  do  so.^ 
For  the  same  reason,  where  distinct  off^enses  are  charged  in  sep- 
arate  counts  of  an  indictment^  the  jury  must  either  return  a  gen- 
eral verdict  of  not  guilty,  or  a  verdict  which  responds  to  each  sep- 
arate charge  in  the  indictment.*  It  has  been  held,  on  the  trial  of 
a  misdemeanor,  that,  if  the  defendant  does  not  request  a  verdict 
upon  each  count  of  the  indictment,  he  thereby  waives  the  right  to 
have  such  a  verdict,  and  a  general  verdict  is  good.*  It  has  been 
ruled  in  Massachusetts  that,  if  a  declaration  contains  several 
causes  of  action,  and  a  general  verdict  is  returned  for  the  plaint- 
iff, but /or  nominal  damages^  he  has  no  ground  of  exception 
to  any  ruling  given  at  the  trial,  or  to  any  refusal  to  rule,  unless 
such  ruling  or  refusal  to  rule  relates  to  the  question  of  damages. 
The  general  verdict  for  the  plaintiff,  must  in  such  a  case,  be 
taken  to  be  a  verdict  for  him  on  every  cause  of  action  alleged  in 
the  declaration,  if  there  be  more  than  one.* 

§  2641.  On  a  Petition  or  Indictment  Stating  same  Cause  of 
Action  in  Different  Counts.  —  Where  the  petition  apparently 
counts  upon  two  separate  causes  of  action,  but  the  two  counts 
are  manifestly  ybr  the  same  cause  of  action^  and  one  of  the  counts 
is  good  and  the  other  bad,  the  good  count  will  support  a  general 
verdict  for  the  plaintiff.*  So,  a  general  verdict,  upon  an  infor- 
mation  in   several  counts,  for  a   single  forfeitwej  under  the 

1  Bricker  v.  Mo.  Pac.  R.  Co.,  83  ^  State  v.  Basscrman,  54  Coun.  88; 
Mo.  31)1,  3:)  4.  8.  c.  6  Atl.  Rep.  185. 

2  lladley  v,  Haywood,  121  Mass.  «  Rowley  v.  Ray,  139  Mass.  241. 
236.  See  also  Wood  v.  Southwick,  1»7  Mass. 

3  Casey  V.  State,  20  Neb.  138;  8.  e.  354;  lladley  v,  Haywood,  121  Mass. 
29  N.  W.  Rep.  264;  8  Crira.  Law  Mag.  236. 

597;  Wilson  V.  State,  20  Oh.  26;  Will-  •  McKee    v.   Calvert,  80  Mo.   848; 

lams  V,  State,  6  Neb.  334.  Brownell  v.  Pacific  R.  Co.,  47  Mo.  240 
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United  States  internal  revenue  laws,  is  valid,  if  one  of  the  counts 
is  good.^  This  is  in  conformity  with  the  general  rule  of  criminal 
procedure,  that  a  general  verdict,  upon  an  indictment  or  infor- 
mation containing  several  counts^  hut  seeking  in  different  forms 
one  object^  must  be  upheld,  if  one  count  is  good.* 

§  2642.  Power  of  the  Court  to  Amend  tbe  Verdict.  —  The 

adjudged  cases  show  that,  from  a  very  early  period,  the  courts 
have  freely  exercised  the  power  of  amending  verdicts,  so  as  to 
correct  manifest  errors,  both  of  form  and  substance.'  These 
amendments  have  been  constantly  permitted  after  the  lapse  of 
the  term  at  which  the  case  was  tried,  arid  even  after  writ  of  error 
brought  and  joinder  in  error.*  Such  amendments  may  be  made 
from  the  judge's  notes  of  the  evidence,  or  from  any  other  evi- 
dence, equally  clear  and  satisfactory,  which  may  be  submitted  to 
the  consideration  of  the  court.*  A  limitation  of  the  rule  is,  that 
the  amendment  inust  ill  all  cases  be  such  as  to  make  the  ver- 
dict conform  to  the  real  intention  of  the  jury ;  the  judge  cannot, 
under  the  disguise  of  amending  the  verdict,  invade  the  exclusive 
province  of  the  jury,  or  substitute  his  verdict  for  theirs.® 

§  2643.  Instances  Sbowing  bow  tbis  Power  bas  been  Exer- 
cised. —  In  an  old  case  the  issue  was  as  to  two  rights  of  way 
under  which  the  defendant  justified.  The  jury  found  specially 
for  tihe  defendant  as  to  one,  and  for'the  plaintiff  as  to  the  other. 


>  Snyder  v.  United  States,  112  U. 
S.  216. 

«  Clifton  V,  United  States,  4  How. 
(U.  S.)  242,  250;  Lacker  v.  United 
States,  7  Cranch  (U.  S.),  339. 

>  Chapman  v.  Gale,  2  Lev.  22;  £d- 
dowes  V,  Hopkins,  1  Dougl.  361; 
Harris  v.  Davis,  1  Chit.  626  (note) ; 
Doe  t?.  Perkins,  3  T.  li.  749;  Henley 
V,  Mayor,  6  Bing.  100;  Ric)iardson  v. 
Mellish,  3  Bing.  334;  8.  c.  on  error 
7  Bam.  &  C.  819;  Clark  v.  Lamb,  8 
Pick.  (Mass.)  415;  Mathesonv.  Stew- 
art, 2  How.  (U.  S.)  263,  279;    Hay  r. 


Ousteront,  3  Oh.  384;  Bossc  o. 
Thomas,  3  Mo.  App.  472,  479;  State  o. 
Steptoe,  1  Mo.  App.  19;  Ranuey  v. 
Bader,  48  Mo.  539;  State  ex  rel.  v. 
Knight,  46  Mo.  83;  Henley  o.  Ar- 
buckle,  13  Mo.  209. 

*  Chirk  r.  Lamb,  6  Pick.  (Mass.) 
512,  and  8  Pick.  (Mass.)  415;  Mathe- 
son  V,  Stewart,  2  How.  (U.  S.)  263. 
279. 

*  Matheson  v,  Stewart,  supra. 

^  Acton  V.  Dooley,  16  Mo.  App.  441, 
449. 
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but  returned  a  verdict  for  the  defendant  as  to  both,  and  sep- 
arated. This  verdict  was  corrected  on  the  aflSdavit  of  the 
jurors.^  In  a  case  in  New  York  the  jury  delivered  in  court  a 
verdict  ajratn*^  ^wo,  when  the  verdict  which  they  had  really 
agreed  upon  was  against  one  and  in  favor  of  the  other  party.  It 
was  recorded,  and  the  jury  sepjirated.  Afterwards,  on  the  same 
day,  on  the  affidavit  of  all  the  jurors,  the  verdict  was  corrected 
and  judgment  entered  thereon.^  In  a  case  in  a  Federal  courts 
the  action  was  for  personal  services;  the  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $3,500  ;  two  days  thereafter,  while 
counsel  for  both  parties  were  present,  the  court  directed  the  jury 
to  be  recalled,  and  they  all,  on  being  asked  if  that  was  their  ver- 
dict, answered  that  it  was  not,  —  that  their  verdict  was  for 
$3,500,  with  interest.  It  was  held  that  the  court  had  power 
to  cause  the  mistake  to  be  corrected,  and  to  render  judgment 
thereon  for  $3,500  and  interest.*  So,  where  a  jury,  in  an  action 
of  replevin,  sealed  a  verdict  *' for  plaintiff  to  the  amount  of 
replevin,  with  interest,"  and  then  separated,  and,  on  bringing 
it  into  court  after  the  separation,  the  court,  after  instructing 
them  to  find  a  verdict  in  an  exact  amount,  submitted  to  them  a 
.calculation  of  the  amount  of  the  replevin  with  interest,  which 
amount  they  accepted,  and  rendered  a  verdict  therefor,  upon 
Avhich  the  judgment  was  entered,  —  it  was  held  that  no  error 
had  been  committed.*  So,  where  a  paper  purporting  to  be  a 
verdict  omits  the  names  of  the  parties^  the  record  of  the  court, 
showing  that  it  was  rendered  in  open  court  as  the  verdict,  and 
filed  in  the  case  as  such,  will  supply  the  omission.^ 

§  2644.  Verbal  Inaccuracies  Disregrarded.  —  The  court  will 
disregard  verbal  inaccuracies  in  a  general  or  special  verdict,  and 
give  judgment  thereon,  if  the  facts  found  are  sufficient  and  the 
meaning   is  sufficiently  clear.®     A  verdict  will  not  be  held  void 

1  Cogan  V.  Ebden,  1  Burr.  883.  *  Smith  r.  Meldren,  107  Pa.  St.  848. 

«  Dalrymple  v.  Williams,  63  N.  Y.  «  Miller  p.  iMorgau,  143  Mass.  25; 

361.  ».  c.  3  N.  Eng.  Kep.  119. 

*  Burllngame  r.  Central  &c.  K.  Co.,  •  Fennr.  Blancliard,  2  Yeates  (PaOr 

23  Fed.  Rep.  706.  643;    Thames  &c.  Co.  v.  Bevilie,  100 


Tit.  VIII,  Ch.  LXXV.]     orneral  verdicts. 


2005 


merely  because  expressed  iu  bad  English  ^  if  it  clearly  manifests 
the  intention  and  finding  of  the  jury  upon  the  issues  submitted 
to  them.^ 

2645.   Instance  op  a  Formal  Verdict.  —  The  following  verdict  was 
held  correct,  both  in  form  and  in  substance :  — 


Anton  Schikdler 


V8. 


MoRRissEY  Bros,  et  al.  ^ 


In  District  Court  Nebraska. 
Verdict  for  Plaintiff'^ 


We,  the  jury,  duly  impaneled  and  sworn  in  the  above  entitled  cause  and  to 
try  the  issues  joined  therein,  do  find  for  the  plaintiff,  and  assess  his  damages 
at  the  sum  of  $350. 

[Signed  by  the  Foreman.]* 

In  this  case  the  criticism  was  upon  the  title  of  the  cause.  While  the 
court  doubted  whether  counsel  could  improve  it,  yet  the  court  beld  that 
all  that  was  necessary  was  that  the  title  should  identify  the  cause  in 
which  the  verdict  was  rendered.^ 


Ind.  309,  312;  Thayer  v.  Burger,  100 
Ind.  262;  Daniels  v.  McGinnis,  97  Ind. 
549. 

1  Snyder  v.  United  States,  112  U. 
&  216;  Parks  v.  Turner,  12  How.  (U. 


S.)  39,  46;  Lincoln  t;.  Iron  Co.,  103  U. 
S.  412;  Rev.  Stat.  U.  S.  954. 

*  Morrissey  «.  Schindler,  18  Neb. 
673. 

^IlncL 


2006  THE  VERDICT.  [2  Thomp.  Tr., 


CHAPTER    LXXVI. 

OF  SPECIAL  VERDICTS. 

Section 

2649.  Origin  of  Special  Verdicts. 

2650.  Must  Find  Issues  in  Favor  of  one  Party  or  the  Other. 

2651.  Must  Find  all  the  Facts  Essential  to  a  Recovery. 

2652.  Must  Find  Facts,  not  Evidence. 

2653.  Must  Find  Facts,  not  Conclusions  of  Law. 

2654.  Construction  of  Special  Verdicts. 

2655.  Duty  of  Counsel  to  Draw  up  Verdict. 

2656.  Power  of  the  Court  to  .Supply  Undisputed  or  Established  Facts. 
2667.  Venire  de  Novo,  when  Awarded. 

2658.  Of  Special  Findings  of  Fact  by  the  Judge. 

2659.  [Continued.]    Practice  in  New  York. 

2660.  Request  for  a  Special  Finding  under  Indiana  Statute. 
26G1.  Of  a  "Case  Stated." 

2662.  General  Verdict  Subject  to  Opinion  of  Court  on  Point  of  Law. 

2663.  What  is  a  Good  Statutory  Inquest. 

§  2649.  Origin  of  Special  Verdicts.  —  **  On  a  general  ver- 
dict," said  Mr.  Tidd,  *' if  false,  the  jury  were  liable  to  be 
attainted.^  To  relieve  them  from  this  difficulty,  it  was  enacted 
by  the  statute  of  Westm.  2,^  that  *  the  justices  of  assize  shall 
not  compel  the  jurors  to  say  precisely  whether  it  be  a  decision 
or  not,  so  as  they  state  the  truth  of  the  fact,  and  pray  the  aid 
of  the  justices;  but  if  they  will  say  of  their  own  accord  that  it 
is  disseisin,  their  verdict  shall  be  admitted  at  their  own  peril.' 
Upon  the  statute,  it  has  become  the  practice  of  the  jury,  when 
they  have  any  doubt  as  to  the  matter  of  law,  to  find  a  special 
verdict,  stating  the  facts,  and  referring  the  law  arising  thereon 
to  the  decision  of  the  court;  by  concluding  conditionally,  that 
if,  upon  the  Avhole  matter  alleged,  the  court  shall  be  of  opinion 

1  Citing  Gilb.   C.  P.   71.     The  writ  «  13  Edw.  L,  chap.  80,  §  2. 

of   attaint  was  abolished  by  6  Geo. 
IV.,  chap.  60,  §  60. 
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that  the  plain tifF  had  cause  of  action,  they  then  find  for  the 
plaintiff;  if  otherwise,  then  for  the  defendant."  ^ 

§  2650.  Mast  Find  the  Issues  in  Favor  of  One  Party  or  tlie 
Other. —  A  special  verdict  will  be  set  aside,  if  it  does  not  find  all 
the  facts  put  in  issue  by  the  pleadings ;  and  it  has  been  held  that 
this  is  so,  although  the  evidence  may  establish  beyond  controversy 
the  existence  of  the  facts  not  found.^  Regularly,  a  special  ver- 
dict, after  stating  the  facts,  must  find  the  issue  in  favor  of  the 
plaintiff,  or  in  favor  of  the  defendant,  according  to  the  opinion 
of  the  court  *upon  the  law ;  that  must  be  the  conclusion  of  the 
verdict.  The  finding  one  way  or  the  other  must  be  the  finding 
of  the  jury,  and  not  the  finding  of  the  court,  or  the  verdict  is 
bad.'*  Accordingly,  in  a  criminal  case,  where  the  jury  submitted 
to  the  court  whether  the  defendant  was  guilty  of  an  assault,  but, 
after  reciting  the  facts  which  they  found,  did  not  find  the  defend- 
ant guilty  if,  in  the  opinion  of  the  court  as  matter  of  law,  he  was 
guilty,  and  did  not  find  him  not  guilty  if,  in  the  opinion  of  the 
court  as  matter  of  law,  he  was  not  guilty,  but  recited  the  facts 
merely  and  left  the  finding  to  the  court, —  it  was  held  that  the 
verdict  was  bad,  and  that  the  proper  course  was  to  direct  a  venire 
de  novo.* 

§  2651.  Must  Find  all  the  Facts  Essential  to  a  Recovery.  — 

It  is  a  rule  that  a  special  verdict  must  state  all  the  facts  essential 
to  a  recovery,  and  that  nothing  can  be  supplied  by  intendment.^ 


1  2  Tidd  Prac.  896,  897;  3  Bla.  Com. 
377,  378. 

«  Paschal  v.  Cushman,  26  Tex.  74. 

»  Stat©  ».  Wallace,  3  Ired.  L.  (N. 
C),  195. 

*  Stat©  V.  Wallace,  3  Ired.  L.  (X. 
C.)  195. 

•  Ric©  V.  Evansville,  108  Ind.  7; 
8,  c.  6  West.  Rep.  242 ;  Dixon  v.  Duke, 
85  Ind.  434;  Pittsburg  &c.  R.  Co.  v. 
Adams,  105  Ind.  151;  Redelsheimer  v. 
Miller,  107  Ind.  485;  ».  c.  6  West.  Rep. 
619;   Farr  ».  Newman,   4    T.  R.  621, 


646;  Lawrence  v.  Beaubien,  2  Bail. 
(S.  C.)  623;  2  Tldd  Pr.  897;  Seward  v, 
Jackson,  8  Cow.  (N.  Y.)  400;  Hill  v. 
Covell,  1  N.  Y.  622;  Langley  v.  War- 
ner, 3  N.  Y.  327;  Hallett  v.  Jenks,  1 
Calne's  Cas.  (N.  Y.)  43;  Tliayer  v.  So- 
ciety &c.,  20  Pa.  St.  60;  Kuhlman  v, 
Medllnka,  29  Tex.  385.  The  modem 
codes  of  procedure  have  not  changed 
this  rule.  Pittsburg  &c.  R.  Co.  v, 
Spencer,  98  Ind.  186, 193;  Eisemann  v. 
Swan,  6  Bosw.  (N.  Y.)  668;  Williams 
V.  WlUis,  7  Abb.  Pr.  (N.  Y.)  90.     "If 
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Accordingly,  where  the  existence  of  a  deed  is  n^aterial  to  the 
case  of  the  party  sustaining  the  burden  of  proof,  and  the  jury 
have  not  found  its  existence,  the  court  wtU  not  help  out  the  ver- 
dict by  the  presumption  of  a  deed.^  So,  the  court  has  no  power  to 
reduce  the  verdict  to  such  an  amount  as  the  court  thinks  proper, 
and  render  a  judgment  for  the  reduced  amount.^  There  is  a 
corresponding  rule  touching  the  special  finding  of  juries  under 
statutes  empowering  courts  to  submit  special  interrogatories  to 
them:  that,  if  facts  are  not  found  in  the  special  findings,  they 
will  be  presumed,  as  against  the  party  having  the  burden  of  proof, 
not  to  have  been  proved.*     This  rule  is  especially'  strong  where 


the  facts  foand  are  not  sufficient  to 
entitle  a  plaintiff  to  a  judgment,  then 
the  defendant's  motion  for  judgment 
should  be  sustained,  unless  the  case  is 
one  where  the  burden  is  upon  the  de- 
fendant." Dixon  r.  Dulte,  85  Ind.  434, 
43G,  opinion  of  the  court  by  Elliott,  J. 
The  meaning  and  modern  development 
of  t!iis  principle  is  that,  unless  the 
jury  find  all  the  facts  in  favor  of  the 
party  sustainRig  the  burden  of  proof, 
which  are  essential  to  the  support  of 
his  abtion  or  defense,  the  judgment  * 
upon  the  special  verdict  must  go 
against  such  party.  Dixon  v.  Duke, 
85  Ind.  434, 437 ;  Jones  v.  Baird,  70  Ind. 
1G4 ;  Henderson  v,  Dickey,  76  Ind.  264 ; 
Stropes  V,  Board  &c.,  72  Ind.  42; 
Ex  parte  Walls,  73  Ind.  95;  Pitzer  v. 
Indianapolis  &c.  B.  Co.,  80  Ind.  569; 
La  Frombois  v,  Jackson,  8  Cow. 
(N.  Y.)  689,  697;  Barnes  v.  Williams, 
11  Wheat.  (U.  S  )  415;  Lee  c.  Camp- 
bell, 4  Port.  (Ala.)  198;  Boiling  v. 
Mayor,  3  Rand.  (Va.)  677;  Brown  r. 
Ilalston,  4  Band.  (Va.)  516;  Sewall  v. 
Gliden,  1  Ala.  52,  57;  Sisson  o.  Bar- 
rett, 2  N.  Y.  406;  Hill  v,  Covell,  1 
N.  Y.  622;  Langley  v,  Warner,  3  N.  Y. 
327;  Butts  v.  Bilkc,  4  Price,  240;  Rex 
V.  Messenger,  Kelyug.  78,  79;  Rex  v, 
Hugglns,  2  Ld.  Raym.  1574,  1585;  s,  c. 


2  Strange,  882 ;  Fenn  v,  Blanchard,  3 
Yeates  (Pa.),  543.  A  curious  reason 
was  given  for  this  rule  by  Chief  Jus- 
tice Bridgman,  Anno,  16G2:  *'It  being 
matter  in  fact,  tlie  court  shall  not  in- 
tend upon  the  verdict  the  jury  found 
either  one  way  or  the  other;  for,  if 
they  did,  the  jury  must  be  attainted  by 
reason  of  the  judgment  of  tlie  court,  if 
they  give  it  upon  a  wrong  supposal  of 
the  truth  of  the  fact;  and  therefore,  if 
there  be  not,  as  I  have  said,  sufficient 
without  it  to  find  for  the  plaintiff,  the 
court  can  give  no  judgment  in  it,  but 
there  must  be  in  such  case  a  venire  de 
novo,^^  Holland  v.  Fisher,  0.  Bridg- 
man, 181,  188.  The  true  reason  is 
that  it  is  the  province  of  the  jury,  and 
not  the  province  of  the  court,  to  find 
the  facts,  and  if  the  court "  inteads  *^ — 
to  use  an  expression  frequent  in  the 
old  books  —  the  existence  of  a  fact  not 
found  by  the  special  verdict,  the  court 
in  so  doing  takes  upon  itself  the  office 
of  finding  such  fact. 

1  Boiling  V,  Mayor  &c.,  3  Rand. 
(Va.)  563,  577. 

»  Brown  v.  McLeish,  71  Iowa,  381 ; 
8,  c.  32  N.  W.  Rep.  386. 

s  MltcheU  V,  Colglazier,  106  Ind. 
464;  Krugv.  Davis,  101  Ind.  75. 
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there  is  a  general  verdict  against  the  party  claiming  the  benoiit 
of  the  special  findings.  In  such  a  case  neither  presumption  nor 
intendment  can  be  resorted  to  for  the  purpose  of  awarding  him 
a  judgment.*  •  It  is,  however,  not  necessary  that  the  jury  should 
disclose  in  their  special  verdict,  every  fact  with  the  proof  of 
which  they  are  satisfied.  It  is  said  that,  if  they  return  facts, 
intelh'gently  set  forth,  which  show  no  right  of  recovery,  or  which 
show  a  good  cause  of  action,  without  available  defense,  it  would 
certainly  be  the  duty  of  the  court  to  render  a  judgment  upon 
their  verdict.^ 

§  2652.  Must  Find  Facts,  Bo^  Evidence.  —  Another  leading 
rule  in  regard  to  special  verdicts  is,  that  they  should  find  the 
ultimate  or  constitutive  facts  which  are  necessary  to  support  the 
judgment  of  the  court,  and  should  not  find  those  matters  which 
-are  merely  evidentiary  in  their  nature,  and  which  merely  tend  to 
show  the  existence  of  the  ultimate  facts.*  The  reason  of  this 
rule  is  that,  if  the  jury  could  merely  construct  their  verdict  in 
the  form  of  giving  a  summary  of  the  evidence,  and  if  the  court 
should  hold  such  a  verdict  sufficient,  the  effect  would  be  to  enable 
the  jury  to  cast  upon  the  court  the  performance  of  their  function 
of  finding  the  facts  from  the  evidence  in  the  case.*  And  this 
applies  with  equal  force  to  the  *'  special  findings  "  of  the  judge, 
^tting,  in  a  case  at  law,  as  a  jury.     The  judge  must  find  the  facts, 


1  Baltimore  &c.  R.  Co.  v.  Rowan, 
104  Ind.  88. 

•  Lee  V,  Campbell,  4  Port.  (Ala.) 
198,  204. 

*  Indianapolis  &c.  U.  Co.  v.  Bush, 
101  Ind.  582;  Rex  v.  Huggins,  2  I^. 
Haym.  1574,  1581;  a,  c.  2  Strange, 
882;  Witliam  r.  Derby,  1  Wilson,  48; 
Bird  V.  Appleton,  1  East,  111;  Seward 
t?.  Jackson,  8  Cow.  (N.  Y.)  406,413; 
La  Prombols  v.  Jackson,  8  Cow.  (N. 
T.)  589,  699;  Barnes  v.  Williams,  11 
Wheat.  (IT.  S.)  415;  Henderson  t».  Al- 
iens, 1  Henn.  &  M.  (Vii.)  235;  Ber- 
Irand  V.  Morrison,  Breese  (I110»  175; 


Sisson  V,  Barrett,  2  N.  Y.  406;  Hill  v, 
Covell,  1  N.  Y.  522;  Rex  v.  Giles,  8 
Price,  383 ;  Langley  v.  Warner,  3  N.  Y. 
827;  State  v.  Watts,  10  Ired.  L.  (N.C.) 
%9;  Thompson  v.  Farr,  1  Spears  (S. 
C),  93;  Blake  9.  Davis,  20  Oh.  281, 
249;  Hambleton  v.  Dempsey,  Id  ,  168, 
172;  Brown  v,  Ralston,  4  Rand.  (Va.) 
504. 

^  In  Arkansas  the  statute  confirms 
the  common- law  rule,  that  a  special 
verdict  ^<  must  present  the  facts  as  es- 
tablished by  the  evidence,  and  not  the 
evidence  to  prove  them.^'  Rev.  1874, 
§  4678. 
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and  not  the  evidence.^  Applying  this  rule,  it  has  been  held  that, 
where  the  jury  are  required  to  find  whether  the  defendant  promised 
to  pay  a  debt,  they  do  not  discharge  this  duty  by  finding  the 
language  which  defendant  used :  they  must  find  the  fact  whether 
the  promise  was  made  or  not.  The  language  was  regarded  by 
the  coui*t  as  evidence  of  the  fact;  and  whether  it  imported  a 
promise  to  pay  the  debt  was  a  question  of  fact  for  the  jury,  and 
not  a  question  of  law  for  the  court. ^  Moreover,  where  a  special 
verdict  mingles  together  the  finding  of  certain  ultimate  or  consti- 
tutive  facts  with  the  stfitement  of  certain  evidentiary  matters,, 
the  court,  in  interpreting  it,  with  the  view  of  determining  whether 
it  is  suflicient  to  support  a  judgment,  will  consider  only  the  fact» 
found  J  rejecting  its  statements  of  evidence.^ 

§  2653.  Must   Find    Facts,   not    Conclusions    of    Liaw.  — 

It  is  the  office  of  a  special  verdict  to- find  facts,  and  not  conclu* 
sions  of  law.*  Accordingly,  if  the  jury  find  a  deedy  specially,, 
they  ought  to  find  it  in  hcec  verha^  and  not  to  find  what  they 
judge  to  be  the  substance  of  it,  that  tlie  court  may  inspect  it  and 
put  a  construction  upon  it ;  but  if  the  deed  be  lost,  it  is  the  duty 
of  the  jury  to  find  the  substance  of  it,  if  this  be  proved.*  But 
if  the  jury  take  it  upon  themselves  to  find  conclusions  of  law  as^ 
well  as  facts,  the  court  will  reject  their  conclusions  of  law  as  sur- 
plusage^ and  render  judgment  on  the  facts  found,  provided  they 
are  sufficient  to  that  end.^ 


*  CottreU  V.  Nixon,  109  Ind.  878; 
8.  c.  10  N.  East.  Rep.  122,  124; 
Kealing  v.  Van  Sickle,  74  Ind.  529; 
Hessoug  V.  Pressley,  86  Ind.  556. 

2  Lauagin  v.  Nowland,  44  Ark.  84, 89. 
Compare  Shaw  v.  Burney,  86  N.  C.  831 ; 
Allen  V.  Ferguson,  18  Wall.  (U.  S.)  1. 

»  Dixon  V,  Duke,  85  Ind.  434,  436. 
See  also  Locke  v.  Merchants'  National 
Bank,  66  Ind.  353;  Kealing  v.  Van 
Sickle,  74  Ind.  529;  «.  c.  89  Am.  Rep. 
101;  Woodflll  V.  Patton,  76  Ind.  575. 

*  Indianapolis  &c.  li.  Co.  v.  Bush, 
101   Ind.    582;    Locke  v.    Merchants* 


Nat.  Bank,  66  Ind.  353;  Pittsburgh  &c. 
R.  Co.  V.  Spencer,  91  Ind.  186;  Goldsby 
t>.  Robertson,  1  Blackf.  (Ind.)  247.  To 
the  same  effect  see  Dixon  v.  Duke,  85 
Ind.  434;  Vinton  v,  Baldwin,  95  Ind. 
433;  2Tidd'8Prac.  897. 

«  Bac.  Abr.,  Verdict  E;  Miller  v. 
Shackleford,  4  Dana  (Ky.),  274. 

®  Indianapolis  &c.  R.  Co.  v.  Bush^ 
101  Ind.  582;  Miller  v.  Shackleford,  4 
Dana  (Ky),  274;  Peterson  r.  United 
States,  2  Wash.  C.  C.  (U.  S.)  36. 
Compare  Butler  v.  Hopper,  1  Wash. 
C.  C.  (U.  S.)  499. 
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§  2654.  Construction  of  Special  Verdicts. — A  leading 
rule  under  this  head  is,  that  a  special  verdict,  like  any  other  in- 
strument of  writing,  or  like  a  statute,  must  be  taken  as  an  en- 
tirety^ and  all  the  material  facts  which  it  finds  must  be  considered 
together.*  Another  rule  is,  that  it  is  to  be  liberally  ov  favorably 
constitiedf  with  the  view  of  sustaining  it  if  possible.  Technical 
objections  to  the  want  of  form  in  its  wording  will  be  disregarded, 
but  the  court  will  assume  the  duty  of  moulding  it  into  proper 
form.^ 

§    2655.  Puty  of  Counsel  in  Drawing  up  Verdict.  —  It  is 

ordinarily  the  duty  of  the  plaintiff's  counsel  to  have  the  special 
verdict  properly  drawn  up,  settled  and  entered  on  the  record. '^ 
It  is  assumed  that,  where  the  plaintiff  sustains  the  burden  of 
proof,  it  is  ordinarily  the  duty  of  his  counsel  to  draw  up  and 
submit  to  the  court,'  for  submission  to  the  jury,  the  proper  form 
of  a  special  verdict,  embracing  the  f  a cts/ necessary  to  judgment, 
withinthe  scope  of  the  evidence, upon  the  plaintiff's  hypothesis; 
and  so  of  the  defendant's  counsel,  where  he  sustains  the  burden 
of  proof.  An  experienced  judge  Avill  promote  the  ends  of  jus- 
tice and  diminish  the  probability  6f  a  reversal,  by  taking  upon 
himself  the  performance  of  this  important  duty.  According  to 
the  old  English  practice,  the  minutes  of  a  special  verdict,  intended 
to  be  found,  ought  to  be  signed  by  one  of  the  counsel  for  each 
party,  and  should  be  approved  by  the  judge;  it  being  his  prov- 
ince to  take  care  that  the  question  of  law  be  fairly  stated ;  and 
they  ought  to  be  delivered  to  the  jury  before,  they  find  their  ver- 
dict. If  all  of  the  counsel  of  one  party  refuse  to  sign  a  verdict 
from  the  minutes,  the  judge  may  direct  the  jury  to  find  a  ver- 
dict from  the  minutes,  as  signed  by  the  counsel  of  the  other 
party.*     It  is  an  obvious  suggestion  of  reason  that,  in  drawing  up 

I  Dixon  r.  Duke,  85  Ind.  484,  437.  512;  Pettes  v.  Bingham,  10  N.  H.  514; 

«  Picket  V.  Richet,  2  Bibb  (Ky.) ,  178 ;  Hill,  New  Trial,  133,  134. 
Hawks  V.  Crofton,  2  Burr.  700 ;  Wor-  '  Wallingford  v.  Dunlap,  14  Pa.  St. 

iord  V.    Isbell,    1   Bibb    (Ky.),    251;  31. 

Crozier  r.  Gano, /d.  257 ;  Marsliall,  J.,  ^  Bac.  Abr.  Verdict,  D. ;  Miller  r. 

in    Miller    v,    Sliackleford,     4   Dana  Shackleford,  4  Dana  (Ky.),  271 
(Ky.),  274;  Leftwich  v.  Day,  32  Minn. 
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these  **  minutes"  of  a  special  verdict  to  be  submitted  to  the 
juiy,  the  conclusions  of  fact  ought  not  to  be  so  incorporated 
therein  as  to  intimate  to  the  jury  the  opinion  of  the  court  as  to 
the  facts  which  they  should  find;  for  this  would  be  an  invasion 
of  their  exclusive  province.  **The  facta,"  it  has  been  said, 
*'  are  to  be  found  upon  their  own  convictions  and  responsibility; 
the  form  of 'the  finding,  and  its  sufficiency  as  to  the  extent  of 
facts  embraced,  must  be  looked  to  by  the  court."*  But 
it  has  been  held  no  objection  to  a  special  verdict  that  it  was 
drawn  up  by  the  counsel  in  the  cause  so  as  to  indicate  to  the 
jury  what  facts  must  be  inserted  in  it,  if  found  to  be  true,  and 
the  form  in  which  they  should  state  such  facts,  — the  court  hav- 
ing fully  explained  to  them  the  effect  of  their  verdict,  general  or 
special,  and  the  consequence  of  omitting  to  find  particular  facts.' 

§  2656.  Powers  of  the  Court  to  Supply  Undisputed  or 
Established  Facts.  —  According  to  the  practice  of  the  English 
courts  of  law,  an  exception  to  the  rule  that  the  court  would  not 
intend  anything  upon  a  special  verdict  existed  in  favor  of  the  power 
of  amend  merit  y  to  this  extent,  that,  where  the  jury  had  omitted  to 
find  an  essential  fact,  and  the  evidence  in  support  of  this  fact 
was  clear  and  undoubted,  the  court  would  supply  the  deficiency 
in  the  verdict  by  amending  it.  An  early  instance  of  this  kind 
was  where,  in  trover,  the  jury  had  omitted  to  find  the  quantity 
of  goods  converted,  but,  as  the  quantities  were  proved  at  the 
trial,  the  court  refused  to  award  a  venire  de  novo^  but  supplied 
the  defect  by  amending  the  verdict  in  that  respect.'  It  is 
believed  that  the  power  of  amending  special  verdicts  in  matters 
of  form  exists  as  broadly  and  is  supported  on  the  same  grounds, 
as  the  power  to  amend  general  verdicts.*  It  has  been  laid  down, 
in  affirmance  of  this  view,  that,  while  undisputed  facts  should  be 
incorporated  by  the  jury  into  their  verdicts,  as  well  as  their  find- 
ings upon  disputed  facts,  yet  if  undisputed  facts  are  omitted  by 
them  through  mistake,  the  court  may,  upon  full  evidence,  amend 

'  Ibid.  *  Mayo  v.  Archer,  1  Strange,  531, 514. 

'  Ibid.  «  AiUe,  §  2642,  et  seq. 
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the  verdict  so  as  to  incorporate  such  undisputed  facts. ^  But  if 
the  omitted  facts  are  material,  and  such  as  the  court  would  not 
be  authorized  to  find  without  the  aid  of  the  jury,  the  power  of 
amendment  will  not  be  exercised,  but  vl  venire  fadaa  de  novo  will 
be  awarded.^ 


§  2657.  Venire  de  Novo,  when  Awarded. — Where,  then^ 
the  verdict  is  so  imperfect  that  no  judgment  can  be  rendered 
upon  it,  and  it  cannot  be  cured  by  the  exercise,  by  the  court,  of 
its  power  of  amendment,  the  practice  at  common  law  is  to  award 
a  venire  denovo,^  Accordingly,  in  ejectment,  if  the  jury  find  a 
general  verdict  of  not  guilty  as  to  part  of  the  land,  and  specially 
as  to  the  residue,  without  stating  what  the  residue  is,  the  verdict 
will  be  bad,  and  a  venire  facias  de  novo  will  be  awarded.^  So, 
where,  prior  to  Fox's  Libel  Act,  in  a  criminal  prosecution  against 
the  publisher  of  the  letters  of  Junius,  the  jury  returned  a  verdict, 
*'Guilty  of  printing  and  publishing  only ,"  it  was  held  that  no  judg- 
ment could  be  renderied  thereon,  and  a  venire  facias  de  novo  was 
awarded/  So,  in  an  action  of  detinue,  if  the  jury  find  a  special 
verdict,  and,  as  to  some  of  the  chattels,  omit  to  state  a  circum- 
stance which  is  necessary  to  enable  the  court  to  ascertain  whether 
the  plaintiff  is  entitled  to  them  or  not,  the  verdict  is  insufficient, 
and  a  venire  de  novo  will  be  awarded.'  But  if  the  verdict  be  not 
ambiguous  or  uncertain  in  itself,  but  the  plaintiff  has  stated  a 


»  Wallingford  v,  Dunlap,  14  Pa.  St. 
31. 

«  United  States  v.  Attaching  Credi- 
tors, 2  Brev.  (S.  C.)  85. 

3  Bird  V.  Appleton,  1  East,  111; 
Rex  0.  Hayes,  2  Ld.  Raym.,  1518, 1521; 
Rt^x  t7.  lluggins,  2  Ld.  Rayiu.  1574, 
1585;  8.  c,  2  Strange,  882,  885;  Wall- 
ingford r.  Dunlap,  14  Pa.  St.  31 ;  Sew- 
ard V.  Jackson,  8  Cow.  (X.  Y.)  406, 
429;  Lee  v.  Campbell,  4  Port.  (Ala.) 
198,  204;  Tunuell  v.  Watson,  2  Munf. 
(Va.)  283;  Lawrence  r.  Beaubieu,  2 
Bail.  (S.  C.)  623,  653;  Peterson  v. 
United  States,  2  Wash.  C.  C.  (U.  S.) 


36;  Robinson  v.  Brock,  1  Hen.  &  M. 
(Va.)  213;  Bellows  v.  Augusta  Bank, 
2  Mason  (U.  S.),  31,  42;  State  r.  Wal- 
lace, 3  Ired.  L.  (N.  C.)  196;  United 
States  t7.  Attaching 'Creditors,  2  Brcv. 
(S.  C.)  85;  Whitesides  v,  RusseU,  8 
Watts  &  S.  (Pa.)  44;  Pcgrara  v.  Isa- 
bell,  1  Hen.  &  M.  (Va.)  387;  Wooliner 
V.  Castou,  Cro.  Jac.  113;  Bentley  ». 
Smith,  3  Smith  (K.  B.),  17. 

*  Woolmer  t.  Caston,  Cro.  Jac.  113. 

»  Rex  c.  Woodfall,  5  BuiT.  26G1. 

^  Robinson  v.  Brock,  1  Ueu.  &  M. 
(Va.)  213. 
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defective  case  or  a  defective  title,  then  the  verdict  ought  to  be 
for  the  defendants,  and  a  venire  de  novo  ought  not  to  be  granted.* 
In  Indiana;  where  it  is  the  custom  to  submit  special  interrogatories 
to  juries,  the  rule  is  that  a  motion  for  a  venire  de  novo  will  not 
be  sustained  except  where  there  is  &ome  defect,  uncertainty  or 
ambiguity  on  the  face  of  the  verdict,  rendering  it  so  defective 
that  a  judgment  cannot  be  rendered  upon  it.^  A  special  ver- 
dict,' or  a  case  stated,*  which  omits  to  state  the  amount  of  the 
recovery^  unless  the  amount  is  a  mere  matter  of  calculation  which 
would  not  require  the  aid  of  the  jury  (or  in  case  of  a  default,  a 
writ  of  inquiry),  is  defective  in  a  respect  which  is  not  amendable, 
and  a  venire  facias  de  novo  must  be  awarded,  and  there  can  of 
course  "be  no  subsequent  writ  of  inquiry  to  help  out  such  a 
defect  in  a  special  verdict.*  So,  where  a  proceeding  by  manda- 
mus to  the  mayor,  aldermen  and  assistants  of  an  incorporated 
town  to  compel  them  to  admit  the  plaintiff  to  the  office  of  alder* 
man,  the  jury  found  a  special  verdict  as  to  the  facts,  but  omitted 
to  find  damages  and  costs,  it  was  held  that  this  verdict  was  im- 
perfect, that  no  judgment  could  be  rendered  upon  it,  and  accord- 
ingly that  a  venire  de  novo  must  be  awarded.* 

§  2658.  Of  Special  Findings  of  Fact  by  tlie  Judgre.  —  In 

several  of  the  American  codes  of  procedure,  provisions  exist 
whereby  the  judge,  when  he  sits  as  the  trier  of  the  facts,  returns 
special  findings  of  fact,  and  then  states  his  conclusions  of  law 
thereon.  Such  a  finding  of  facts  is  in  the  nature  of  a  special 
verdict^  and  is  interpreted  and  its  sufficiency  is  determined  by 
the  same  rules.  Accordingly,  it  is  laid  down  that  the  judge 
must  AndfactSy  and  not  the  mere  evidence  of  facts,  and  that  his 
finding  must  not  leave  a  part  of  the  facts  to  be  presumed,  but 

1  BeUows  V,  Augusta  Bank,  2  Ma-  34(>.     See  also  SewaU  v,  Gliddcu,    1 

son  (U.  S.),  31,  42.  Ala.  62,  57. 

*  Indianapolis  &c.  R.  Co.  v.  Bush,  '  Miller  v.  Hower,  2  Rawle,  63. 

101  Ind.  682;  Heclcelniau  v.  Rupp,  85  *  Wliitesides  v.  Russell,  8  Watts  & 

Ind.   286;    Henderson   v.    Dicltey,   7G  S.  (Pa.)  44,  47. 
Ind.    264;   Brickley  v.    Weghorn,  71  *  Whitesides  w.  Russell,  «ij»ra. 

Ind.  497 ;  Knox  v,   Trof alet,  94  Ind.  ^  Slirewsbury  v.  Kyuaston,  7  Brown 

Pari.  Gas.  396. 
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must  state- all  the  facts  which  are  deemed  material,  so  that  the 
court  will  have  nothing  to  do  but  declare  the  law  upon  the  same.^ 
Under  the  California  statute,  the  court  is  required  to  find  the 
facts  specially,  unmixed  with  the  law,  so  that  the  judicial  mind 
may  see  that  the  conclusion  of  law  is  a  deduction  of  the  law 
from  the  facts  —  the  unmixed  and  ultimate  f actj  which  the  court 
has  found.^  It  has  been  said  that  the  test  of  the  sufficiency  of 
the  findings  of  the  judge  is,  «*  Would  they  answer,  if  presented 
by  a  jury  in  the  form  of  a  special  verdict?  "  And  dt  has  been 
added  concerning  a  special  verdict,  that  it  *'  must  present  the 
facts  so  distinctly  as  to  refer  the  court  clearly  to  the  questions 
of  law  arising  on  them."  It  must,  in  the  language  of  Black- 
stone,  present 'the  naked  facts.^  Accordingly,  it  has  been  held 
that  the  following  finding,  **  We  find  that  there  was  no 
assessment  for  taxes  for  the  year  mentioned,"  —  is  bad,  as 
not  finding  the  facts  upon  which  the  court  can  pronounce,  as  a 
<5onclusion  of  law,  whether  an  assessment  had  been  made  or  not.* 
Such  findings  of  fact  and  conclusions  of  law,  separately  stated, 
are  the  foundation  of,  and  must  precede  the  judgment.  In  the 
absence  of  such  statement  of  findings  and  conclusions,  the' judg- 
ment will  be  reversed  on  appeal ;  for  in  such  a  case  there  is  no 
presumption  that  it  is  supported  by  the  evidence.*  In  Indiana, 
it  is  laid  down  that  a  finding,  though  in  form  a  special  one,  is 
nothing  more  than  a  general  finding,  unless  the  record  shows 
that  it  was  made  at  the  request  of  some  one  of  the  parties  to  the 
action.* 

%  2659.  [Continued.]    Practice  in  New  York.  —  By  section  1023  of 
the  New  York  Code  of  Civil  Procedure  it  is  provided  that  the  court 

^  Slsson  V.  Barrett,  2  N.  Y.  406 ;  ^  Emeric   v.    Alvarado,    supra.    It 

ante,  §  2652.  .  would  seem,  however,  that  the  con- 

<  Emeric  v.  Alvarado,  64  Cal.  531,  elusion  of  the  court  is  erroneous. 
663.  ^  Reich  v.  Rebellion  &c.  Co.,  3  Utah, 

•Breeze  t?.    Doyle,   19    Cal.    101;  254. 
re-afBrmed  in  Lucas  v.  San  Francisco,  •  Cruzan  r.  Smith,  41  Ind.  288 ;  Ky- 

28  Cal.  696;  Pralus  v.  Pacific  &c.  Co.,  ser  ».  Wells,  60  Ind.  261;  Barkley  v. 

35  Cal.  35;  Eimeric  V,  AlvArado,  64  Cal.  Tapp,  87  Ind.  25;    Treutman  v.  £1- 

JS31j  603.  dridge,  98  Ind.  525. 
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shall,  at  or  before  the  time  when  the  decision  is  rendered,  note  in  the 
margin  of  the  statement,  the  manner  in  which  each  proposition  has 
been  disposed  of,  and  must  either  file  or  return  to  the  attorney  the 
statement  so  noted.  This  provision  is  mandatory  in  its  language,  and 
it  is  said  that  no  authority  has  been  given  to  disregard  it  when  the 
propositions  may  be  considered  not  to  be  either  important  or  materiaL 
The  party  is  entitled  to  have  each  proposition  of  fact  or  law  acted  upon 
and  noted ;  and  it  is  only  after  that  has  been  done  that  the  materiality 
of  either  is  to  be  regularly  oonsidered.  Until  that  has  been  done  an 
appeal  from  the  decision  of  the  trial  court  is  not  in  a  condition  to  be 
heard.  The  decision  of  the  points  presented  by  the  appeal  should  be 
suspended  until  these  propositions  shall  be  considered  and  separately 
noted ;  and  in  order  to  have  that  done,  they  ehould  be  returned  to  and 
disposed  of  by  the  trial  judge. ^  • 

§  2660.  Request  for  a  Special  Finding  under  Indiana  Statute.  — 
A  request  for  a  special  finding  of  facts,  with  conclusions  of  law  thereon, 
under  §  551,  Rev.  Stat.  Ind.  1881,  need  not  be  accompanied  with  a  state- 
ment that  it  is  made  with  a  view  to  except  to  the  conclusions  of  law.^ 
The  Indiana  court  construe  tlie  section  to  mean  that,  upon  a  trial  by 
the  court,  either  party  may  require  a  statement  of  its  finding  of  the 
facts,  tor  the  purpose  of  enabling  him  to  except  to  the  decision  of  the 
court  upon  the  questions  of  law  involved  at  the  trial,  provided  that 
such  decision  shall  be  adverse  to  him,  and  that  he  shall  desire,  at  the 
proper  time,  to  reserve  an  exception  to  the  decision.  When,  there- 
fore, a  party  requests  the  court  to  state  its  finding  of  facts,  and  it» 
conclusion  of  law  upon  the  facts  as  found,  the  purpose  of  the 
request  is  impliedly,  and  hence  sufficiently  disclosed.*  Where  the  judge, 
who  makes  and  signs  the  findings,  states  in  it  that,  a  jury  being  waived, 
the  parties  each  requested  the  court  to  find  the  facts  specially,  and  to 


1  Goetting  V.  Biehler*  33  Hun  CN. 
Y.).  600.  See  also  James  v.  Cowing, 
82  N.  Y.  449.  A  similar  practice  ex- 
isted before  this  statute  went  into  ef- 
fect; aud  where  tlie  practice  was  not 
followed  it  was  not  considered  proper 
to  send  the  case  back  to  have  the  prop- 
ositions submitted  passed  upon  by 
the  trial  court.  Bigler  r.  Piukney,  80 
N.  Y.  C36. 

2  Western  Union  Tel.  Co.  v.  Tris- 


sal,  98  Ind.  566;  Trentman  v.  Eldridge^ 
98  Ind.  525. 

»  Western  Union  Tel.  Co.  v.  Tris- 
sal,  supra.  The  court  say  that  **  the 
intimation  that  a  contrary  construc- 
tion might,  with  propriety,  be  placed 
upon  §  551  of  the  Code,  contained  in 
the  case  of  Moore  v,  Bamett,  17  Ind. 
349,  has  met  with  no  respouse  in  any 
case  since  decided  in  this  court.*' 
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state  his  conclusions  of  law  thereon.  Such  a  statement  shows  the 
request,  and  where  there  is  a  duly  authenticated  finding  in  the  record, 
the  reasonable  presumption  is  that  the  request  w^  a  proper  one,  and 
that  it  was  seasonably  made.^ 

§  2661.  Of  a  "Case  Stated."  —  ** Another  method,"  says 
Mr.  Tidd,  '*  of  finding  a  species  of  special  verdict,  is  when  the 
jury  find  the  verdict  generally  of  either  party,  but  subject  never- 
theless to  the  opinion  of  the  court,  on  a  special  case  stated  by 
the  counsel  on  both  sides,  with  regard  to  a  matter  of  law:  which 
has  this  advantage  over  a  special  verdict,  that  it  is  attended  with 
much  less  expense,  and  obtains  a  speedier  decision;  the postea 
being  stayed  in  the  hands  of  the  ofiicer  of  nisi  prius  till  the 
question  be  determined,  and  the  verdict  is  then  entered,  for  the 
plaintiff  or  defendant,  as  the  case  may  happen.  .The  practice  of 
granting  cases  is  not  of  Very  modern  date,  there  being  an  in- 
stance as  far  back  as  the  reign  of  Charles  II.,  M'here  a  point  was 
reserved  at  nifti  prius  for  the  opinion  of  the  court  on  a  special 
case."  2  *'A  case  stated,"  said  Rogers,  J.,  *'  is  a  substitute  for 
a  special  verdict,  adopted  for  convenience,  to  save  the  labor  and 
expense  of  finding  the  same  facts  by  the  jury  in  the  form  of  a 
special  verdict.^  It  is,  therefore,  but  a  reasonable  construction 
of  the  agreement,  that  it  shall  be  attended  with  the  same  effects 
and  liable  to  the  same  incidents  as  a  special  verdict.*  Whether 
there  be  a  special  verdict,  subject  to  the  opinion  of  the  court  on 
specific  points  of  law,  or  a  case  agreed  by  the  parties,  t,he  jury 
should  always  find,  or  the  parties  agree,  for  what  sum  or  thing 
the  judgment  shall  be  rendered,  in  case  the  law  be  determined 
to  be  in  favor  of  the  plaintiff.*  **  Sometimes,  it  is  true,  accord- 
ing to  our  loose  practice,  for  a  supposed  convenience,  the  case 
stated  contains  a  stipuhition  that  the  amount  shall  afterwards  be 
ascertained  by  the  parties;  but  such  an  agreement  cannot  be 
inferred  when  the  clause  is  omitted.     When  the  parties  neglect 

1  Trentman  V.  Eldridge,  98  Ind.  525.  S.  (Pa.)   44,  47;    Brewer  v.   Opic,    1 

«  2TiddPr.  808.  Call  (Va.),212;  Jones  v.  M'Williams, 

3  Whitesides    v,  Russell,  9  Watts  6  Munf.  (Va.)  501. 
&  S.  (Pa.)  44, 47.  »  Whitesides  v,  Russell,  8  Watts  & 

*  Whitesides  v,  Russell,  8  Watts  &  S.  (Pa.)  44,  47. 
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to  ascei^tain  the  sum  for  which  the  judgment  is  to  be  rendered 
in  the  event  of  an  opinion  favorable  to  the  plaintiff,  it  is  the 
duty  of  the  court  peremptorily  to  refuse  to  proceed  to  the  argu- 
ment, until  the  case  stated  is  perfected ;  and  where  the  parties 
refuse  to  amend,  as  they  may,  to  award  a  venire  de  novo,*'  * 

§  2662.  General  Verdict  Subject  to  Opinion  of  Court  on 
Point  of  Law.  —  It  has  been  ruled  that  a  jury  may  find  a  verdict 
generally  for  either  party,  subject  to  the  decision  of  the  court 
upon  a  single  point  of  law,  and  that  this,  though  not  strictly  a 
special  verdict,  is  nevertheless  a  good  verdict.  Such  a  verdict 
has  been  said  to  be,  *'  a  general  conclusion  drawn  by  the  jury 
from  the  facts,  in  favor  of  one  or  the  other  party ;  subject, 
however,  to  the  opinion  of  the  court  as  to  the  law  arising  on 
a  case  specially  stated  by  the  jury.  Such  a  general  conclusion 
for  one  party  necessarily  carries  with  it  the  idea  that  such  party 
must  prevail,  unless  the  law  upon  the  special  case  referred  to  the 
court  shall  be  against  him.  All  facts,  not  found  in  the  case 
specially,  are  excluded  from  the  consideration  of  the  court,  or 
are  negatived  by  the  general  finding  in  his  favor.  The  special 
case  would  be  nugatory  if  the  court  were  to  go  out  of  it."  Ac- 
cordingly, where,  in  a  suit  for  freedom,  the  jury  found  the 
following  verdict,  —  **that  they  find  for  the  plaintiffs  their 
freedom,  and  one  cent  damages,  subject  to  the  opinion  of  the 
court,  whether  the  removal  of  Richard  Wetherhead,  with  his 
family,  from  the  State  of  Maryland  to  the  County  of  Rocking- 
ham, in  this  State,  in  the  month  of  November,  1800,  and  the 
bringing  with  him  the  plaintiffs  and  the  taking  of  the  oath  pre- 
scribed by  law,  within  sixty  days  from  his  arrival  in  the  said 
county  of  Rockingham,  by  Elizabeth,  the  wife  of  the  said 
Richard,  was  a  compliance  with  the  law  regulating  the  importa- 
tion of  slaves.  If,  in  the  opinion  of  the  court,  the  law  be  for  the 
defendant,  then  they  find  for  the  defendant."  Upon  this  ver- 
dict the  court  gave  judgment  for  the  plaintiff,  and,  on  the  grounds 
above  stated,  the  judgment  was  affirmed.^  v 

^  Ihid,^  per  Rogers,  J.  <  McMicheuv.  Amos,  4  liand.  (Va.)  134, 138. 


Tit.  VIII,  Ch.  LXXVI]     special  verdicts.  2019 

§  2663.  What  is   a  Good  Statutory  Inqaest.  —  By  an  in- 

questj  as  distinguished  from  a  vet'dict^  is  meant  the  decision  of  a 
jury  upon  matters  which  are  required  to  be  viewed  under  the  direc- 
tion of  the  sheriff,  such  as  a  mill-dam  in  a  proceeding  to  assess 
damages  for  a  flow  of  water,  or  a  road  in  a  proceeding  to  assess 
damages  for  laying  it  out.  It  has  been  laid  down,  as  applicable 
to  such  an  inquest,  that  it  is  sufficient  if  it  is  clearly  responsive 
to  all  those  matters  which  the  statute  requires  the  jury  to  inves- 
tigate, but  that  any  finding.of  the  jury  which  falls  short  of  this 
requirement  is  defective,  and  will  authorize  a  vacation  of  the  en- 
tire proceedings,  or  the  quashing  of  them,  on  motion  of  any 
party  to  the  record.^  A  recital,  in  such  an  inquest,  that  the  jury, 
before  proceeding  to  their  investigation,  were  **  first  duly  sworn 
and  charged  by  said  sheriff  as  required  by  law,"  will  not  be 
ground  of  quashing  the  inquest,  where,  in  addition  to  the  recital, 
the  return  of  the  sheriff  shows  that  the  jury  were  sworn  and 
charged  by  him,  in  the  precise  language  of  the  stj]itute.^ 

]  McAUllIey  v.  Horton,  76  Ala.  491 ;  "  McAlliUey.tr.  Horton,  76  Ala.  491 ; 

Martin  v.  Rushton,  42  Ala.  289;  Owen     Rn»hton  v.  Martin,  48  Ala.  666. 
V.  Jordan,  27  Ala.  608. 
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1  This  chapter  was  contributed  by  W.W.  Thornton,  Esq.,  of  Crawf  ordsville,  Ind. 
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§  2667.  Historical.  —  At  an  early  day  in  Massachusetts  the 
practice  seems  to  have  grown  up  to  ask  the  jury,  when  they  re- 
turned a  verdict,  whether  they  had  or  had  not  found  a  certain 
fact  necessarily  involved  in  a  general  finding.  This  practice  has 
been  preserved  in  a  reported  case,  announcing  that,  *'  where  the 
judge  is  surprised  by  the  verdict,  it  is  not  unusual  to  ask  the 
jury  upon  what  principle  it  was  found."  ^  In  another  case  it 
was  said  that,  if  there  are  two  grounds  upon  which  a  verdict  can 
stand,  and  it  appears  by  their  answers  they  did  not  agree  on 
either,  it  cannot  stand. ^  Still  further,  it  is  said,  that  the  court 
can  consider  such  questions  and  answers,  in  making  up  a  bill  of 
exceptions,  or  in  granting  a  new  trial  because  of  the  insufficiency 
of  the  evidence ;  ^  even  asking  them  if  they  had  considered 
papers  improperly  before  them  in  the  jury  room.*  Relying 
upon  these  Massachusetts  cases,  in  Maine  it  has  been  held  that, 
after  the  reading  of  a  verdict,  before  it  is  affirmed,  the  court 
may  rightfully  inquire  of  the  jury  upon  what  principle  it  is 
founded.*^  In  New  Hampshire  it  was  held  that,  without  the  con- 
sent of  the  parties,  the  court  could  question  the  jury  or  submit 
interrogatories  to  them ;  ®  in  other  cases  the  consent  was  neces- 
sary, and  on  appeal  that  it  would  be  presumed ;  ^  and  still 
farther,  that  the  court  could  not  direct  a  return  of  answers  to 
questions  without  a  general  verdict  was  returned  with  them.® 
In  New  York,  previous  to  the  adoption  of  the  code,  the  appellate 
court  sanctioned  the  practice  of  a  trial  court,  in  submitting  to 
the  jury  written  interrogatories  for  them  to  answer,  such  as  is 
now  authorized  by  the  codes  of  several  States.®  In  England, 
however,  the  power  of  the  court  to  question  the  jury  has  been 
denied.^® 


1  Pierce  v.  Woodward,  6  Pick. 
(Mass.)  206. 

*  Parrott  v.  Thacher,  9  Pick.  (Mass.) 
426.  See  Spurr  v.  Shelburne,  131 
Mass.  429. 

*  Lawler  v.  Earle,  6  Allen,  22; 
Malr  V.  Bassett,  117  Mass.  356. 

*  Hlx  V.  Dniry,  5  Pick.  (Mass.)  296. 

*  Smith  V,  Putney,  18  Me.  87. 


•  Walker  v.  Sawyer,  13  N.  H.  191. 
'  Allen    V.    Aldrich,  29    N.   II.  63; 

Wmard  V,  Stevens,  24  N.  H.  271. 

•  Johnson  v,  Haverhill,  35  X.  II.  74. 
See  Barstow  v.  Sprague,  40  N.  H.  27. 

•  McMasters      v.     West     Cliester 
County  &c.  Co.,  25  Wend.  (X.  Y.)  379. 

1°  Mayor  of  Devizes  v.  Clark,  3  Ad. 
&  £1.  506. 
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§  2668.  Statates. — When  the  code  of  New  York  was 
adopted  (in  1848),  a  section  was  inserted  authorizing  the  con- 
tinuance of  the  practice  that  had  grown  up,  and  which  is  pre- 
seiTcd  in  their  present  statute,  as  follows;*  "Where  the  jury 
finds  a  general  verdict,  the  court  may  instruct  it  to  find  also 
specially,  upon  one  or  more  questions  of  fact,  stated  in  writing. 
The  special  verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes."  *'  AATien  a 
special  finding  is  inconsistent  with  a  general  verdict,  the  former 
controls  the  latter,  and  the  court  must  render  judgment  accord- 
ingly.'* In  Indiana,  which  took  her  code  from  New  York, 
after  providing  for  a  general  and  special  verdict,  it  is  declared 
that  *'  in  all  cases,  when  requested  *by  either  party,  [the  court] 
shall  instruct  them  [the  jury],  if  they  render  a  general  verdict, 
to  find  specially  upon  particular  questions  of  fact,  to  be  stated 
in  writing.  This  special  finding  is  to  be  recorded  with  the  ver- 
dict.'* **  When  the  special  finding  of  facts  is  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and  the  court 
shall  give  judgment  accordingly."  ^  In  Iowa  it  is  provided  that, 
•*  in  any  case  in  which  they  render  a  general  verdict,  they  may 
be  required  by  the  court,  and  must  be  so  required  on  the  request 
of  any  party  to  the  action,  to  find  specially  upon  any  particular 
questions  of  fact  to  be  stated  to  them  in  writing,  which  questions 
of  fact  shall  be  submitted  to  the  attorneys  of  the  adverse 
party  before  argument  to  the  jury  is  commenced.  When  the 
special  finding  of  facts  is  inconsistent  with  the  special  verdict, 
the  former  controls  the  latter,  and  the  court  may  give  judgment 
accordingly."  ^  In  Michigan,  it  is  provided  that,  '*  in  all  cases 
where  an  issue  of  fact  is  tried  before  any  court  of  record,  the 
court  shall,  at  the  request  in  writing  of  the  counsel  of  either 
party,  instruct  the  jury,  if  they  return  a  general  verdict,  also  to 
find  upon  particular  questions  of  fact  to  be  stated  in  writing,  and 
may  direct  a  written  finding  thereon;  ♦  ♦  ♦  anj  when  a 
special  finding  of  fact  shall  be  inconsistent  with  a  general  ver- 
dict, the  former  shall  control  the  latter,  and  the  court  shall  give 

1  Code,  Civ.Proc,  §§  1187,  1188.  »  2  MUler's    Stat.     1886,   §§   2808, 

«  1  R.  S.  1888,  §§  546,  547.  2809. 
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Singly. "^     In   Minnesota    *'[the   court]  in  all 
them,  if  they  render  a  general  verdict,  to 
lar  questions  of  fact,  to  be  stated  in  writing, 
a  written  findin&c  thereon.     ♦     ♦     ♦     When  a 
of  facts  is  inconsistent  with  the  general  verdict, 
ontrols  the  latter,  and  the  court  shall  giv,e  judgment 
v."2    In  Wisconsin  "the  court  may  also  direct  the 
I  iiey  render  a  general  yerdict,  to  £nd  in  writing  upon 
articular  questions  of   fact,  to    be  stated  as  aforesaid/' 
tMi  a  special  finding  of  fact  shall   be  inconsistent  with  the 
.cral  verdict,  the  former  shall  control  the   latter,  and  the 
»urt  shall  give  judgment  accordingly."^     In  .Nebraska,  "in 
all  cases  the  court 'may  instruct  them,  if  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact  to  be  stated  in 
writing,  and  may  direct  a   written  finding  thereon.     ♦     *     ♦ 
When  the  special  finding  of  facts  is  incorisistent  with  the  general 
verdict,  the  former   shall    control  the    latter,  and   the  court 
may  give  judgment  accordingly."*    In  Kansas,  "in  all  cases 
the  jury   shall  render   a  general  verdict,  and  the  court  shall 
in  any  case  at  the  request  of  the  parties  thereto,  or  either  of 
them,  in  addition  to  the  general  verdict,  direct  the  jury  to  find 
upon  particular  questions  of  fact,  to  be  stated  in  writing  by  the 
party  or  parties  requesting  the  same.     When  the  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the  former  con- 
trols the  latter,  and  the  court  may  give  judgment  accordingly."  * 


1  Sess.  L.  1871,  vol.  1,  p.  66;  act  54 ; 
2  HoweU's  Stat.  1882,  §  7606. 

'«  Minn.   Stat.  1878,  p.  744,  §§  236, 
237. 

»  B.  S.  1878,  §§  2858,  2860. 

<  Comp.  Stat.  1887,  p.  776,  §§  298, 
294.  The  California  code  is  exactly 
like  the  Nebraska  code,  except  the 
word  **  must "  for  **  may  "  is  used  in 
the  last  line.  3  Dee  ring's  Codes  & 
Stats.  1885  (Civ.  Proc),  §  626. 

•  Comp.  Laws  (1885),  chap.  80,  §§ 
286,  287.  The  statute  previous  to  1870 
left  it  discretionary  with  the  court  to 


submit  interrogatories  to  the  jury. 
Gen.  Stat.,  684  §  286,  (1868) ;  City  of 
Topeka  v,  Tuttle,  5  Kan.  311,  323; 
Hairgrove  v,  Millington,  8  Kan.  480. 
There  are  some  other  statutes  that  we 
do  not  quote  for  lack  of  space .  For  the 
Missouri  statute,  see  Acts  1885,  p.  214, 
revising  section  3629  and  3630  of  Rev. 
Stats.  1879;  approved  April  31, 1885; 
repealed  by  Act  of  1887,  p.  229. 
Ohio,  Whittaker's  Annotated  Code,  §§ 
5201,  5202.  Utah,  Dakota,  Montana, 
Idaho,  Nevada,  and  Oregon  have  simi- 
lar statutes. 
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§  3669.  Differ  from  Special  Verdict.  —  A  special  fiading  of 
facts  is  essentially  different  from  a  special  verdict.  The  former 
is  a  single  inquiry  directed  to  a  particular  fact  necessary  to  the 
findings  of  a  general  verdict,  while  a  special  verdict  is  a  finding 
of  all  the  facts  proved  or  admitted  at  the  trial  of  the  court.  '  *  It  is 
evident  from  the  statute  that  by  the  phrase,  *  particular  questions 
of  fact,'  is  intended  something  less  than  an  issue  presented  in  the 
case.  It  obviously  means  that  a  party  may  require  the  jury  to 
return  a  special  answer  to  single  questions  of  fact,  pertinent  to 
and  involved  in  the  issue,  and  tending  to  support  or  defeat  it,  and 
which  would  be  impliedly  covered  by  a  general  verdict.  And 
the  office  of  such  special  finding  is,  that  if,  under  the  law,  the 
particular  facts  so  found  are  inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter."^  In  another  case, 
referring  to  a  special  verdict,  it  is  said  to  be,  '*  not  an  isolated  fact, 
tending  to  support  or  defeat  an  issue,  but  it  is  an  issue  joined 
between  the  parties,  arising  upon  a  cause  of  action  in  the  com- 
plaint, and  a  denial  of  it  in  the  answer,  ♦  ♦  ♦  put  in  issue 
by  the  reply."  ^  In  still  another  case  it  was  said  that  the  design 
of  a  special  verdict  is  '*  to  exhibit  the  facts  of  the  case  in  such 
a  manner  that  the  court  can  decide  according  to  law,  and  relieve 
the  jury  from  the  necessity  of  deciding  legal  questions  on  which 
they  may  have  doubts.  To  justify  the  court  in  rendering 
judgment  for  the  plaintiff  on  a  special  verdict,  the  verdict  must 
exhibit  all  the  facts  which  it  was  necessary  for  the  plaintiff  to 
prove  in  order  to  recover."  * 

§  2670.  Object  of. — The  defect  to  be  cured  in  enacting  a 
statute  permitting  these  interrogatories  has  been  very  well  ex- 
pressed by  Justice  Hanna,  of  Indiana:  *'  Before  the  enactment 
of  our  statute,  enabling  a  party  to  ask  that  a  jury  shall  respond 

1  Morse  v.  Morse,  25  Ind.  156,  161.  SpcDcer,  98  Ind.  186;   Hazard  Powder 

2  Bird  V.  Lanlus,  7  Ind.  615.  See  Co.  v,  Viergutz,  6  Kan.  471;  Smith 
Manning  v.  Gasharie,  27  Ind.  899;  v,  Warren,  60  Tex.  462;  Ross  «. 
Todd  V.  Fenton,  66  Ind.  25.  United  States,  12  Ct.  of  CI.  565;  First 

»  Goldisby   v,  Robertson,  1  Blaclsf.      Nat.  Bank  v.  Peck,  8  Kan.  660;  Glantx 
(Ind.)  247;  Honswortli  v,  Bloomliuff,     v.  South  Bend,  106  Ind.  805. 
64  Ind.  487;   Pittsburgli  &c.  R.  Co.  v. 
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to  interrogatories,  it  was  difficult  to  have  placed  upon  the  record 
of  a  trial,  the  component  parts  of,  or  elements  which  entered 
into  and  proved  the  verdict  of  a  jury.  This  was  felt,  and  con- 
sidered as  operating  injuriously  in  many  instances,  because  of 
the  current  of  decisons  in  this  court  for  many  years,  to  the  effect 
that  a  verdict  in  a  civil  case  should  not  be  disturbed  on  the  -evi- 
dence, where  there  was  proof  tending  to  sustain  it."  ^  Said  the 
Kansas  Supreme  Court:  *«  The  main  object  of  special  questions 
is  to  bring  out  the  various  facts  separately,  in  order  to  enable  the 
court  to  apply  the  law  correctly,  and  to  guard  against  any  mis- 
application of  the  law  by  the  jury.  It  is  matter  of  common 
knowledge,  that  a  jury,  influenced  by  a  general  feeling  that  one 
side  ought  to  recover,  will  bring  in  a  verdict  accordingly,  where 
at  the  same  time  it  will  find  a  certain  fact  to  have  been  proved, 
whicli  in  law  is  an  insuperable  barrier  to  a  recovery  iu  accord 
with  the  general  verdict.  And  this  does  not  imply  intentional 
dishonesty  in  the  jury,  or  a  failure  on  the  part  of  the  court  to 
instruct  correctly,  but  rather  a  disposition  to  jump  at  results 
upon  a  general  theory  of  right  and  wrong,  instead  of  patiently 
grasping,  arranging  and  considering  details.  Scarcely  any  jury 
will,  when  questioned  as  to  a  single  separate  fact,  respond  that  it 
exists,  without  some  sufficient  evidence  of  its  existence.  Its  re- 
sponse will  as  a  rule  be  correct,  if  direct,  and  if  not  correct, 
then  evasive  and  equivocal."  ^  In  a  Wisconsin  case  it  was  said 
that,  **  by  requiring  the  jury  to  pass  separately  and  specifically 
«pon  each  controverted  question  of  fact  material  to  the  issue,  a 
more  careful  and  methodical  consideration  of  the  testimony  by 
the  jury  maybe  secured,  and  the  precise  grounds  upon  whichthe 
judgment  is  based  will  be  disclosed."'  This  is  similar  to  the 
statement  of  the  object  of  such  a  statute,  made  by  the  Michigan 
Supreme  Court,  which  was,  to  obtain  an  explanation  of  the  general 
verdict*  and  to  have  the  rights  of  the  parties  spread  of  record.* 

J  Buntln    V,    Rose,    16    Ind.    209,  Wis.  425, 432,  See  Dorsey  v,  Construc- 

210.  tiou  Co.,  42  Wis.  683,  603. 

*  Morrow    v.    Coramlsslouers,    21  *  Ilendrickson  v.  Walker,  32  Mich. 

Kan.  484,  603.  (>'^. 

»  Davis  f?.  Town  of  Farmington,  42  «  Durfee  r.  Abbott,  60  Mich.  479. 
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In  New  York  it  was  said  that  **  the  object  of  the  provision  in  re- 
gard to  special  findings  was  to  enable  the  court  to  leave  the  case  to 
the  jury  generally,  but  to  control  their  general  verdict  by  findings 
which  would  render  a  second  trial  unnecessary  in  cases  where  no 
exceptions  were  taken,  or  rather  to  prevent  the  necessity  of  ex- 
ceptions to  the  charge.  If,  in  such  cases,  the  court  instruct  the 
jury  to  find  for  either  party,  provided  they  find  in  a  certain  way 
upon  certain  questions  of  fact,  such  instruction  would  be  subject 
to  exceptions,  and  error  in  any  of  them  would  send  the  case 
back  for  a  new  trial.  The  result  would  be  the  same  on  special 
findings,  as  if  the  court  on  trial  had  charged  as  might  be  de- 
termined by  itself,  on  more  mature  reflection  and  argument 
when  application  is  made  for  judgment,  it  ought  to  have  charged  ; 
or  if  there  was  no  room  on  the  evidence  to  submit  such  questions 
to  the  jury,  the  general  verdict  rendered  might  be  allowed  to 
stand.  The  general  verdict,  as  regards  the  particular  questions^ 
submitted,  becomes  a  mere  matter  of  form.  It  is,  in  fact, 
merely  a  mode  of  having  exceptions  to  the  charge  al'gued  and 
carefuHy  decided  on  a  fuller  examination  than  can  be  given 
them  on  the  trial,  without  the  necessity  of  a  new  trial  in  case  of 
a  mistake."  ^ 

§2671.  Practice  In  Oonrts  of  Chancery. — The  practice 
under  these  statutes  essentially  differs  from  the  practice  in  courts 
of  chancery,  of  submitting  certain  questions  of  fact  to  a  jury 
for  decision;  for  then  it  is  entirely  optional  with  the  court  to 
submit  the  question,  bow  and  to  what  extent  it  shall  be  sub- 
mitted, and  when  found  whether  or  not  it  will  be  bound  by  the 
finding.  With  interrogatories  under  the  statute,  as  we  shall  see, 
it  is  largely  compulsory  with  the  court  to  grant  a  proper  request 
for  their  submission.^ 

1  Moss  V,  Priest,  19  Abb.  Pr.  (N.  Y.)  Wm  of  CarroU,  60  Wis.  437;  Pence  v. 

814,  317:  «■  c.  1  Robt.    (N.  Y.)  632.  Garrison,  93  Ind.  345;  Jennings  v.  Dur> 

See  Partridge  v.  Gilbert,  3  Duer  (N.  ham,  101  Ind.  391 ;  Platter  v,  Commis- 

Y,),  184;  Dempsey  v.  Mayor  &c.,  10  eioners  &c.,  103   Ind.  360;    Ikerd  v. 

Daly  CN.  Y.),  417.  Beavers,  106  Ind.  483. 

a  Taylor    v.  CoUins,  61  Wis.  123; 
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Mibmission  Compalsory.  — It  will,  be  observed  that 

the  statutes  the  word  **  shall  "  is  used  in  connec- 

.  the  court's  duty  to  submit  interrogatories  to  the  jury, 

quest;  while  in  others**  must,"  and  still  in  others  **  may," 

'I   in  the  same   connection.     In  those  States  where  the 

I  ''  may  "  is  used»  it  is  held  to  be  discretionary  with  the  trial 

irt  to  submit  interrogatories,  however  proper,  and  however 

i)))portunely  they  may   be   requested.^     But  where    the   word 

"  shall  "  has  been  used,  the  obligation  upon  the  court  to  make 

the  submission,  when  those  asked  are  in  proper  form,  and  the 

request  is  made  at  the  proper  time,  is  compulsory;  and  to  refuse 

it  is  undoubtedly  such  error  as  will  reverse  the  case,  unless  the 

error  is  cured  in  some  way  by  the  action  of  the  court. ^     But 

where  it  appeared  on  appeal  that  the  request  was  denied,  not  as 

a  matter  of  discretion,  but  because  the  court  supposed  it  had  no 

power  to  grant  it,  it  was  held  error.' 

§  2673.  Court  of   Its  own  Motion  may  Submit.  —  But  the 

court  does  not  require  a  request  to  be  made  by  either  party  to  put 
it  into  motion ;  for  it  may  of  its  own  motion  submit  interrogatories 
to  the  jury,  which  will  have  the  same  effect  as  if  requested.*  An 
abuse  of  the  discretion  is  suflicient  to  reverse  the  judgment.* 

§  2674.  Wlien  to  Request.  —  Some  of  the  statutes  fix   the 
time  when  the  request  must  be  made ;  others  do  not.     In  Indi- 


1  Dempsey  w.  Mayor  &c.  10  Daly  (N. 
Y.),  417 ;  Cole  v.  Crawford,  69  Tex.  124 ; 
9.  c.  6  S.  W.  Rep.  646;  McLean  v.  Bur- 
bank,  12  Minn.  630;  Swift t?.  Mulkey,  14 
Ore.  59;  8.  c.  12  Pac.  Rep.  76;  City  of 
Topeka  v.  Tuttle,  6  Kan.  811,  823; 
Hairgrove  v,  MilUngton,  8  Kan.  480. 
See  Scliatz  v.  Pfeil,  66  Wis.  429;  Luf- 
kins  V.  Comns  (Idalio)»  10  Pac.  Bep. 
800. 

«  Bent  V.  Philbrick,  16  Kan.  191; 
Wicliita  &c.  R.  Co.  v,  Feclilieimer,  36 
Kan.  45;  «.  c.  12  Pac.  Rep.  8G2;  John- 
son V.  Husband,  22  Kan.  277;  Fanis- 
wortb  V.  Coots,  46  Mich.  117;  Clark  v. 


Missonri&c.  R.  Co.,  86  Kan.  860;  8.  c. 
11  Pac.  Rep.  1341;  City  of  Wyan- 
dotte V,  Gibson,  26  Kan.  286;  Clegg 
V.  Waterbury,  88  Ind.  21;  Boots  v. 
Griffith,  97  Ind.  241;  Wimamson  v. 
Yingling,  80  Ind.  879. 

^  Jaspers  v.  Lano,  17  Minn.  296. 

*  Weatherly  v,  Higgins,  6  Ind.  78; 
KiUian  v.  Eigenmann,  67  Ind.  480; 
Louisville  &c.  R.  W.  Co.  v.  Worley, 
107  Ind.  820;  Barstow  r.  Sprague,  40 
N.  H.  27;  Johnson  v,  Haverhill,  36 
N.  H.  74. 

^  Killian  v.  Eigenmann,  67  Ind  480. 
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ana,  where  no  time  for  the  request  is  fixed,  it  is  held  not  error 
to  refuse  the  request,  when  made  while  instructing  the  jury,^ 
or  while  the  argument  is  progressing,^  or  where  the  opposite 
attorney  has  not  seen  them  until  the  close  of  his  argument  ;'^  and 
a  rule  of  court  requiring  them  to  be  submitted  before  the  argu- 
ment begins  is  valid.*  The  court  is  not  bound  to'  call  for  them, 
nor  request  them  to  be  handed  up  at  the  proper  time*  But  in 
all  these  instances,  if  the  court  sees  fit  to  submit  the  requests, 
although  made  out  of  season,  it  may  do  so  without  error.*  In 
New  York  it  is  said  that  the  request  must  be  made  before  the  case 
is  begun  ;^  but  this  is  unreasonable.  In  Iowa  the  statute  provides 
that  the  interrogatories  must  be  submitted  to  the  opposite  party 
before  the  argument  begins  ;®  but  in  other  respects  the  practice  is 
similar  to  the  Indiana  practice.**  After  verdict  it  is  too  late  to 
make  the  request.^®  Upon  appeal  or  writ  of  error,  it  must  afiirm- 
atively  appear  that  a  request  was  made  at  a  proper  time,  a  re- 
fusal announced,  and  an  exception  taken  to  the  refusal  at  the 
time  thereof,  in  order  to  present  such  action  as  erroneous. ^^  A 
general  verdict  cannot  cure  the  refusal  of  the  request.^* 

§  2675.  How  Bequest  Is  Made.  —  The  request  may  be  made 
orally  or  in  writing,  accompanying  it  with  written  interrogatories 
upon  those  points  upon  which  special  findings  are  desired.  Un- 
less so  made,  the  court  may  disregard  it. 


1  Malady  v.  McEnary,  30  Ind.  273; 
Truitt  17.  Truitt,  37  Ind.  614. 

2  Glasgow  V,  Hobbs,  52  Ind.  239; 
Fleetwood  v.  Dorsey  Machine  Co.,  96 
Ind.  491 ;  Pavey  v,  American  Ins.  Co., 
66  Wis.  221. 

»  Wabash  &c.  R.  Co.  v.  Tretts,  96 
Ind.  450. 

*  OUam  V,  Shaw,  27  Ind.  888. 

*  Miner  V.  Vos8,  40  Ind.  807.  A 
request  is  Indispensable  to  make  the 
refusal  error.  Kalckhoff  v.  Zoehrlaut, 
43  Wis.  873. 

*  Fleetwoods.  Dorsey  Machine  Co., 
95  Ind.  491. 


^  Moss  V,  Priest,  19  Abb.  Pr.  (N. 
Y.)  314;  «.  c.  1  Rob.  (N.  Y.)  632. 

*  Crosby  v.  Hungerford,  69  Iowa, 
712.  This  does  not  apply  to  the  court^s 
interrogatories.  Clark  v,  Ralls,  71 1&. 
189;  8  c.  32  N.  W.  Rep.  327. 

*  Hopper  V,  Moore,  42  Iowa,  563; 
Bnrleson  v.  Burleson,  28  Tex.  383. 

1°  Hairgrove  o.  Millington,  8. Kan. 
480;  Lambert  v.  McFarland,  7  Nev. 
159. 

"  Ward  V.  Busack,  46  Wis,  407. 

12  Davis  V.  Farmington,  42  Wia. 
426. 
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§  2676.  Bequest  must  be  Conditional.  — The  rule  is,  with  a 
possible  exception  in  Wisconsin,  that  an  unconditional  request 
cannot  be  successfully  insisted  upon ;  it  is  only  in  the  event  a  gen- 
eral verdict  is  returned,  that  interrogatories  are  allowed.^  But  if 
the  court  unconditionally  direct  the  jury  to  return  answers,  a  re- 
turn of  them  with  a  general  verdict  renders  the  error  unavailable.' 

§  2677.  Answers  without  General  Verdict. — If  the  jury, 
either  under  instructions  or  not,  should  return  answers  to  the  in- 
terrogatories without  returning  a  general  verdict,  they  cannot 
be  considered,  and  are  a  nullity,  requiring  a  new  trial  to  be 
granted ;  *  unless  the  findings  of  facts  are  numerous  and  explicit 
enough  to  constitute  a  special  verdict.*  This  latter  is  a  very 
common  practice  in  Wisconsin,  the  special  findings  covering  all 
the  issues  and  facts  .^ 

§  2678.  Additional  Interrogatories.  — It  often  happens  that 
those  asked  by  the  opposite  party  or  those  submitted  by  the  court, 
do  not  cover  the  exact  ground  desired  by  a  party,  or  are  oot 
specific  enough ;  in  all  such  events  such  party  should  frame  and 
present  for.  submission  one  covering  the  point  he  desires  brought 
out.* 

§  2679.  I>irecting  Verdict:  Demurrer  to  Evidence:  Non- 
suit.—  Whenever  the  court  directs  the  verdict,  it  is  not  error 
to  refuse  to  submit  any  interrogatory,  or,  if  submitted,  not  to 
require  an  answer.^     So,  if  there  is  a  demurrer  to  the  evidence, 


^LoulSTiUe  &c.  R,  Co.  t?.  Worley, 
107  Ind.  320;  KilUan  v.  Eigenmann,  57 
Ind.  480;  Taylor  v.  Burk,  91  Ind.  262; 
Hadley  v.  Hadley,  82  lud.  75;  Adams 
0.  Holmes,  48  Ind.  299;  Hopkins  v. 
Stanley,  43  Ind.  553 ;  Schultz  v.  Cremer, 
59  Iowa,  182. 

»  Woollen  V,  Whitacre,  91  Ind.  502. 

3  Pea  V.  Pea,  35  Ind.  387;  Paine  v. 
Lake  Erie  &c.  R  Co.,  31  Ind.  283. 

*  Ilnd.;    Eudaly  v.  Eudaly,  37  Ind. 


440;  McHvain  v.  State,    80    Ind.   69; 
Woollen  t?.  Whitacre,  91  Ind.  502. 

*  Hutchinson  v,  Chicago  &c.  R. 
Co.,  41  Wis.  541,  652;  Coleman  v.  Si. 
Paul  &c.  R.  Co.  (Minn.),  36  N.  W. 
Rep.  638}  Eldred  v,  Oconto  Co.,  33 
Wis.  133;  Johnson  v.  Ashland  Lumber 
Co.,  47  Wis.  326. 

*  Bradley  t?.  Bradley,  45  Ind.  67. 

^  Miller  V.  White  River  School  Tp., 
101  Ind.  503- 
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interrogatories  should  not  be  submitted  to  assess  the  damages ;  ^ 
nor  in  case  a  nonsuit  is  ordered. ^ 

§  2680.  Record  of  Submission.  —  On  appeal,  if  interroga* 
tories  and  answers  thereto  appear  in  the  record,  it  will  be  pre- 
sumed that  the  court  submitted  such  interrogatories  to  them, 
without  a  formal  statement  to  that  effect.' 

§  2681.  Form  of  Interrogatory.  — Many  loose  questions  are 
often  submitted  to  a»  jury  which  can  have  no  effect  upon  the 
general  verdict,  which  ever  way  it  may  be  returned.  The  object 
of  these  special  findings  is,  not  only  to  secure  a  more'useful  and 
minute  examination  of  the  component  parts  necessary  to  a  general 
verdict,  but  either  to  confirm  or  antagonize  that  verdict,  which 
ever  way  it  may  be  returned.  An  interrogatory,  therefore, 
the  answer  to  which  will  in  no  way  control  the  general  verdict, 
should  not  be  submitted.^  They  should  be  limited  **  to  material 
and  controverted  questions  of  fact."  ^  <<  Each  question  submitted 
should  be  limited  to  a  single,  direct  and  material  controverted 
issue  or  fact,  and  in  such  a  way  that  the  answer  will  necessarily 
be  positive,  direct  and  intelligible."  *  Facts  not  put  in  issue  by 
the  pleadings  need  not  be  found.^  It  is  no  objection  to  a  ques- 
tion that  it  is  leading;®  it  is  rather  to  be  desired.*  The  form 
should  be  such  that  it  can  be  answered  positively .  ^^  The  particular 
form  in  which  it  shall  go  to  the  jury  is  always  under  the  control 


1  City  of  Indlaiiapolis  v.  Lawyer, 
88  Ind.  848. 

«  Furlong  v.  Garrett,  44  Wis.  111. 

*  Frank  v.  Grimes,  105  Ind.  847, 
oyerruling  all  former  cases  on  this 
point,  holding  that  it  must  afflrmatiyely 
appear  that  they  were  submitted. 

*  Miner  v.  Vedder  (Mich.),  88  N. 
W.  Rep.  47;  Campbell  v.  Frankem,  65 
Ind.  691 ;  American  Co.  v.  Bradford, 
27  Cal.  8G0;  Brooker  v,  Weber,  41 
Ind.  426;  Allen  v.  Davison,  16  Ind.  416. 

*  Davis  V.  Town  of  Farmlngton,  42 
Wis.  425;  Cotzhausen    v.   Simon,  47 


Wis.  108;  Singer  Mfg.  Co.  o.  Sam- 
iponSy  49  Wis.  316. 

^  JeweU  V,  Chicago  &c.  R.  Co.,  54 
Wis.  GIO. 

»  Eberhardt  v.  Sanger,  51  Wis.  72; 
Toulman  v,  Swain,  47  Mich.  82;  Hart 
Mfg.  Co.  V.  Mannas  Boudoir  Car  Co. 
(Mich.),  82  N.  W.  Rep.  820. 

«  Rice  V,  Rice,  6  Ind.  100. 

*  Harriman  v.  Queen  Ins.  Co.,  49 
Wis.  71. 

^  Murray  v.  Abbot,  61  Wis.  198; 
Rossero.  Barnes,  16  Ind.  502. 
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of  the  court,  and  it  is  not  bound  to  submit  one  in  the  exact 
form  requested.  If  it  in  substance  covers  the  one  requested 
and  obtains  a  finding  of  facts  substantially  what  the  one  pre- 
sented would  have  done,  it  is  sufficient.^  Nor  is  the  court  bound 
to  submit  a  general  question,  calling  for  the  finding  of  no  speci- 
fic fact,*  nor  an  inconclusive  one,^  nor  one  calling  for  a  finding 
upon  an  uncontroverted  point.*  They  should  be  ''  so  framed  as 
severally  to  present  distinctly  to  the,  mind  of  the  jury,  a  single 
material  fact  involved  in  the  issue."  *  A  party  has  no  right  to 
make  the  court  his  mouth-piece  in  submitting  questions.  The 
court  has  the  power  to  revise  them,  to  strike  out  repetitions  or 
questions  calling  for  immaterial  facts,  to  change  and  re-arrange 
them  and  to  add  others,  so  that  they  clearly  and  briefly,  in  natural 
order,  present  the  questions  which  are  desired  or  necessary,  to 
bring  out  the  facts  sought.*  One  assuming  the  material  facts  in 
issue  should  not  be  submitted.^ 

§  2682.  An  objectionable  Practice.  —  Courts  have  found 
occasion  to  censure  attorneys  for  presenting  a  vast  number  of 
interrogatories  to  be  submitted;  and  nisi  prius  courts  come  in 
for  their  share  of  the  censure  also.  It  is  an  abuse  that  is  fraught 
with  evil;  for  it  tends  to  bewilder  the  jury  rather  than  aid  them. 
One  court  said:  "  We  are  inclined  to  limit,  rather  than  improp- 
erly to  extend,  the  practice  of  propounding  so  many  interroga- 
tories to  the  jury."*  In  Wisconsin,  where  the  practice  of 
submitting  enough  interrogatories  to  constitute  a  special  verdict 
obtains,  to  a  great  extent,  the  appellate  court  said:  *'  From  our 
knowledge  of  the  nature  of  the  special  verdicts  which  have  come 
under  the  consideration  of  this  court,  we  believe  we  are  justified 

1  Ward  V.  Busack,  46  Wis.  407.  *  Rosser  v,  Bames,   16   Ind.  602; 

s  Atchison  &c.  B.  Co.  v.  Plnnkett,  City  of  Wyandotte  v.  Gibson,  25  Kan. 

25  Kan.  188.  236. 

*  Dickerson  v.  Dickerson,  50  Mich.  *  Missouri  Fac.  B.  Co.  v,  HoUey, 
37;  Michigan  Paneling  &c.  Co.  v.  Par-  30  Kan.  465. 

seU,  38  Mich.  475;  Banner  Tobacco  &c.  ^  Elliott  v.  Reynolds,  16   Pac.  Rep. 

V.  Jenison,  48  Mich.  459.  698 ;  «.  o.  88  Kan.  274. 

*  Schnibbe   «.   Connell,    69    Miss.  ^  City  of  Indianapolis  v.  Lawyer, 
476;  8.  c.  34  N.  W.  Rep.  503.  88  Ind.  348-371. 
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in  saying  that  the  tendency  of  some  of  the  profession,  in  making 
use  of  the  law  which  requires  that  a  special  verdict  shall  be  ren- 
dered whenever  demanded,  to  abuse  it  by  demanding  that  the 
jury  shall  aaswer  an  infinite  series  of  questions,  the  object  and 
tendency  of  •which  is  to  confuse,  embarrass  and  confound  the 
jury,  instead  of  eliciting  the  facts  upon  which  the  rights  of  the 
parties  depend,  needs  the  restraining  hand  of  the  judges  presid- 
ing at  the  circuits ;  and  that  this  court  will  take  pleasure  in  sus- 
taining such  judges  in  every  proper  effort  to  make  a  special 
verdict  a  concise  statement  of  the  real  facts  at  issue  in  the  case."  ^ 

§  2683.  Criminal  Case.  —  The  statutes  concerning  special 
findings  do  not  apply  to  criminal  cases.^ 

§  2684.  Objection  to  Form. —  If  a  question  is  objectionable, 
in  form  or  substance,  it  must  be  objected  to,  by  the  party  desir- 
ing to  object  to  it,  at  the  time  it  is  submitted  to  the  jury ;  for  if 
not  objected  to  then,  it  cannot  be  done  so  afterwards.^  If  the 
court  overrule  the  objection,  an  exception  must  be  taken,  and  the 
objection  and  exception  preserved  in  a  bill  of  exceptions,  if  it  is 
desired  to  present  the  matter  on  appeal. 

§  2685.  Jury  must  Answer. —  The  jury  must,  in  the  event 
they  agree  on  a  general  verdict,  answer  the  questions  fully  and 
without  evasion;  *  ancj  the  court  cannot  say  to  them  that,  if  there 
is  such  a  lack  of  evidence  as  to  any  fact  to  which  an  interrogatory 
is  directed  that  they  cannot  determine  the  affirmative  or  negative, 
they  may  so  answer ;  *  or,  if  the  evidence  is  evenly  balanced,  they 
may  respond  that  they  do  not  know.®     It  has  been  held,  at  vari- 


1  Ward  V,  Busack,  46  Wis.  407, 411. 

«  State  17.  Ridley,  48  Iowa,  870; 
People  V.  Marion,  29  Mich.  32. 

8  Gerliardt  v,  Swaty,  57  Wis.  24; 
Broolier  v.  Weber,  41  Ind.  426 ;  Manny 
V.  Griswold,  21  Minn.  506;  Dupont  v. 
Starring,  42  Micii.  492. 

*  Suraracrs  v.  Greatliouse,  87  Ind. 
205;  Buntin  V.  Rose,  16  lud.  209;  Max- 


well V.  Boyne,  36  Ind.  120;  First  Na- 
tional Bank  r.  Feck,  8  Kan.  660;  Dyer 
V.  Taylor  (Ark.),  7  S.  VV.  Rep.  258. 

*  Maxwell  v.  Boyne,  86  Ind.  120; 
Atchison  &c.  R.  Co.  v.  Cone,  15  Pac. 
Rep.  499;  8.  c.  37  Kan.  567;  Crane  v. 
Reeder,  25  Mich.  304. 

^  Buntln  t7.  Rose,  16  Ind.  209. 
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ance  with  some  of  the  cases  cited,  that  they  must  answer  questions 
covering  facts  admitted,  for  the  reason  that  a  party  has  a  right  to 
have  the  facts  spread  of  record,  as  in  a  special  verdict.^  The  latter 
cannot  take  the  place  of  special  finding.^  A  failure  of  the  court  to 
require  an  interrogatory  to  be  answered  has  the  same  effect  as 
refusing  to  submit  it,*^  and  is  error ;  but  not  if  it  cannot  affect  the 
verdict  and  this  error  is  against  the  party  asking  it.*  So,  a  failure 
to  find  a  fact  which  is  inferable  from  those  found  is  not  error.* 
Said  the  court  in  Indiana:  **  The  jury  were  bound  to  answer  all 
such  interrogatories  as  the  evidence  enabled  them  to  do,  and  to 
state,  in  response  to  such  as  they  were  unable  to  answer  from  the 
evidence,  their  inability  to  answer  them.  Where  there  is  evidence 
supplying  information  sufficient  to  enable  the  jury  to  answer  in- 
terrogatories, it  is  the  duty  of  the  court  to  require  answers,  and 
not  to  permit  the  jury  to  evade  answering.  The  practice  of 
allowing  juries  to  make  a  general  report  that  they  cannot  answer 
a  series  of  interrogatories  is  one  that  cannot  be  sustained  upon 
principle  or  authority.'^*  If  an  interrogatory  is  not  answered,.a 
failure  to  object  to  the  jury's  discharge  without  answering  it  is  a 
waiver  of  a  right  to  an  answer.  If  the  motion  to  require  an  an- 
swer is  overruled,  an  exception  must  be  taken. 

§  2686.  When  Jury  Excused  from  Answering. . —  A  failure 
to  agree  upon  a  general  verdict  will  excuse  the  jury  from  an- 
swering the  interrogatories; '  and  if  made  cannot  be  recorded.® 
Of  course,  if  they  cannot  agree  upon  an  answer,  even  though 
they  have  upon  a  general  verdict,  they  will  be  discharged  with- 
out returning  the  verdict.  If  a  special  verdict  has  been  de- 
manded^ interrogatories  cannot  be  insisted  upon.^ 

1  Durfee  V.  Abbott,  50  Mich.  479.  •  Summers  v.  Greathouse,  87  Ind. 

*  Leavenworth  &c.  R.  Co.  v.  Rice,      205,  207. 

10  Kan.  426.  ^  LefCel  v,  Leflfel,  36  Ind.  76. 

«  City  of  Wyandotte  v.  Gibson,  25  *  Ibid.;   Hardin  v,  Branner,  25  la. 

Kan.  236.     .  3C4. 

4  Jolinsonv.  Continental  Ins.  Co.,  89  '  Rosser  v.    Barnes,  16  Ind.    502; 

Mich.  33.  Chapin  v.  Clapp,  29  Ind.  614. 

*  Jones    V.  Foster,  80  N.  W.  Rep. 
697;  s.c.  67  Wis.  296. 
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§  2687.  Amendment :  Fuller  Answer.  —  If  a  jury  misap- 
prehend an  interrogatory,  and  answer  to  the  contrary  of  that 
they  intended,  they  may  be  sent  back,  before  discharge,  to  amend 
their  answer.^  On  a  failure  of  the  jury  to  answer  certain  inter- 
rogatories the  court  explained  them,  directed  them  to  answer 
them  fully,  *'  even  if  it  required  a  re-examination  of  the  whole 
case,  and  had  the  effect  to  change  their  verdict."  This  action 
was  held  not  erroneous.^  If  a  party  desire  more  specific  an- 
swers, he  must  make  a  motion  to  send  back  the  jury  for  that 
purpose,  or  he  will  waive  his  right.^  In  one  case  the  interrog- 
atories were  returned  unanswered,  and  the  fact  was  not  discovered 
until  after  the  verdict  was  entered  in  the  minutes  and  confirmed; 
on  motion,  the  jury  were  sent  back  to  answer,  being  left  un- 
trammeled  to  reUirn  whatever  general  verdict  they  saw  i6t.*  If 
the  objection  had  not  been  made,  the  error  in  not  answering 
would  have  been  waived.*  Yet  the  court  cannot  coerce  a  jury  to 
the  extent  of  compelling  answers  when  they  cannot  agree,  no 
more  than  it  can  coinpel  a  verdict  under  like  circumstances;  nor 
compel  them  to  return  answers  that  will  be  consistent  with  their 
general  verdict.*  A  failure,  however,  to  require  answers  to  im- 
material interrogatories  is  not  error  in  the  court.^  If  there  be 
a  finding  of  damages  upon  a  good  paragraph,  it  is  not  error  to 
fail  to  find  on  a  bad  one ;  *  nor  is  it  error  tp  require  an  answer, 
if  the  point  in  the  interrogatory  is  covered  by  another ;  •  nor  to 
compel  a  specific  answer,  when  answered  evasively,  to  an  evasive 


*  Columbus  &c.  R.  Co.  v,  Powell, 
40  Ind.  37;  Rush  v,  Pedigo,  63  Ind. 
479. 

*  Hyatt  V.  Clements,  65  Ind.  12; 
Rush  r.  Pedlgo,  63  Ind.  479. 

»  Bradley  v.  Bradley,  46  Ind.  67; 
Barkow  v.  Sanger,  47  Wis.  600;  Kan- 
sas Pacific  R.  Co.  V,  Pointer,  14  Kan. 
37;  Hazard  Powder  Co.  r.  Viergutz,  6 
Kan.  471 ;  Pick  v.  MuUiolland,  48  Wis. 
413;  Long  r.  Duncan,  10  Kan.  294; 
Vater  v.  Lewis,  36  Ind.  288. 

*  Tarbox  v,  Gotzian,  20  Minn.  139. 

*  Brown  v.  Central  Pac.   R.  Co., 


12  Pac.  Rep.  512.  See  this  case  re- 
versed on  a  rehearing,  72  Cal.  523; 
Long  V.  Duncan,  10  Kan.  294;  Vater 
V,  Lewis,  36  Ind.  288;  Bradley  v.  Brad- 
ley, 45  Ind.  67. 

«  Blesch  V.  Chicago  &c.  R.  Co.,  48 
Wis.  168. 

'  Noaker  v,  Morey,  30  Ind.  103. 

^  Indianapolis  &c.  R.  Co.  v,  Mc- 
Caffrey, 62  Ind.  562;  Byram  v.  Gal- 
braith,  75  Ind.  134. 

»  Warden  v,  Reser,  68  Kan.  86; 
5.  c   16  Pac.  Rep.  60. 
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question.*  A  failure  to  make  or  attempt  to  have  an  interrogatory 
answered  specifically  will  be  taken  as  an  admission  that,  if  so 
answered,  the  facts  would  injure  the  party  complaining  of  it.* 

§  2688.  Withdrawing:  Interrogratories.  —  Where  it  is  obliga- 
tory upon  the  court  to  submit  interrogatories  when  properly 
requested,  they  cannot  be  withdrawn  by  the  court  without  the 
consent  of  both  parties.*  But  if  the  interrogatories  are  not  per- 
tinent and  material  the  error  is  unavailing,  if  it  is  error  at  all, 
and  it  must  so  appear  on  appeal,  by  bringing  up  those  withdrawn, 
with  the  evidence  applicable  to  them.*  If  it  is  discretionary 
•with  the  court  to  submit  interrogatories,  it  may  withdraw  them.* 

§  2689.  Signed  by  Foreman.  —  If  a  statute  require  a  fore- 
man to  sign  the  verdict,  he  must  also  sign  the  answer  to  the  in- 
terrogatories, for  the  statute  also  applies  to  them ;  *  but  if  they, 
or  any  one  of  them,  are  received  without  objection  though  un- 
signed, the  error  is  waived.^  Usually  such  answer  is  signed.® 
Oral  questions  and  answers  are  no  part  of  the  record.' 

§  2690.  Part  of  Record.  ^- Most  of  the  statutes  make  the 
interrogatories  and  answers  part  of  the  record  without  a  bill  of 
exceptions,  and  for  this  purpose  a  bill  is  not  necessary.^^ 

§  2691.  Inconsistent  with  General  Verdict.  —  The  object  of 
these  special  findings  has  been  already  stated.  If  they  are  in- 
consistent with  the  general  verdict,  the  latter  falls  and  they  con- 
trol.    In  such  an  event  the  judgment  must  be  based  upon  them. 

1  Urbanck  v.  Chicago  &c.  .R.  Co.,  *  Moss    v.   Priest,     19    Abb.    Pr. 

47  Wis.  69.  (N.   Y.)    314;    ».  c.   1  Rob.    (N.   Y.) 

*  Kansas  Paclflc  R.  Co.  v.  Pointer,      632. 

14  Kan.  87.  '  Sage  v.  Brown,  34  Ind.  465. 

*  Summers  v.  Greathouse,  87  Ind.  ^  Vater  v.  Lewis,  36  Ind.  288. 
.205;  Otter  Creek  Coal  Co.  v,  Raney,  34          ^  Sage  v.  Brown,  34  Ind.  465. 

Ind.  329 ;  McClaren  v.  Indianapolis  &c.  •  Moss  v.  Priest,  19  Abb.  Pr.  (N.  Y.) 

R.  Co.,  34  Ind.  319;  Sage  v.  Brown,  34  814. 

Ind.  464.  ^0  Salander  v.    Lockwood,    66  Ind. 

«  Groscop  V.  Rainier,  HI  Ind.  861.  285. 
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The  word  ''inconsistent,"  it  has  been  declared,  *'  does  not  mean 
that  the  special  findings  are  inconsistent  with  each  other,  nor 
does  it  mean  that  some  6f  the  special  findings  are  inconsistent 
with  the  general  verdict;  but  it  means  either  that,  taken  as  a 
whole,  the  special  findings  are  inconsistent  with  the  general  ver- 
dict, or  that  the  fact  found  in  one  or  more  of  the  answers  to  in- 
terrogatories exrliides  every  conclusion  that  will  authorize  a 
recovery  for  the  plaintiff."^  This  antagonism  must  appear  on 
the  face  of  the  record.^  '*  The  special  findings  override  the  ver- 
dict only  when  both  cannot  stand,  and  the  antagonism  must  be 
apparent  upon  the  face  of  the  record,  beyond  the  possibility  of 
being  removed  by  any  evidence  legitimately  admissible  under 
the  issue,  before  the  court  can  be  successfully  called  upon  to 
direct  judgment  in  favor  of  the  party  against  whom  a  general 
verdict  has  been  rendered."  •  In  another  case  it  was  said:  '*  It 
must  be  remembered  that  a  special  finding  must  be  irreconcilably 
inconsistent  with  the  general  verdict,  before  the  latter  can  be  set 
aside  and  the  former  substituted  in  its  place."  *  They  cannot  be 
stricken  out  because  they  are  antagonistic  to  the  verdict;  *  nor 
can  the  court  say  to  the  jury  that  they  must  make  their  special 


^  Indianapolis  &c.  R.  Co.  v.  Stout, 
53  Ind.  143,  148. 

2  Ibid,;  Amidon  v, Gaff,  24  Ind.  128. 

3  Amidon  v.  Gaff,  24  Ind.  128,  130. 
*  Woollen  V.  MTlsiimler,  70  Ind.  108. 

These  quotations  are  supported  by  a 
Tast  array  of  cases.  Lassiter  v.  Jack- 
mon,  88  Ind.  118;  Anderson  o.  Hubble, 
98  Ind.  670;  Croy  v,  LouisTtUe  &c. 
R.  Co.,  97  Ind.  126;  Detroit  &c.  R. 
Co.  V,  Barton,  61  Ind.  293;  Wiley  r. 
Pavey,  61  Ind.  467;  Indianapolis  &c. 
R.  Co.  V.  McCaffrey,  62  Ind.  662; 
Scheible  v.  Law,  65  Ind.  332;  Sa- 
lander  v.  Lockwood,  66  Ind.  286; 
Leese  v.  Clark,  20  Cal.  887 ;  Lamb  v. 
First  Presb.  Soc,  20  la.  127;  Hardin 
V.  Branner,  26  la.  364;  Baird  v.  Chi- 
cago &c.  R.  Co.,  65  la.  121;  8.  c.  7.  N. 
W.  Rep.  4G0;  Gripton  v.  Thompson, 
32  Kan.  367;  Sims  v.   Mead,   29  Kan. 


124;  Hazard  Powder  Co.  v.  Viergutz, 
6  Kan.  471;  Lemke  v.  Chicago  &c.  R. 
Co.,  89  Wis.  449;  Haas  v,  Chicago 
&c.  R.  Co.,  41  Wis.  44;  Davis  v. 
Town  of  Farmington,  42  Wis.  425; 
United  States  Trust  Co.  v.  Harris,  2 
Bosw.  (N.T.)  75;  Ogg  ».  Shehan,  17 
Neb.  323;  8,  c.  22  N.  W.  Rep.  656; 
Tobie  V.  Commrs.  of  Brown  Co.,  20 
Kan.  14;  Dupont  v.  Starring,  42  Mich. 
492 ;  Thomas  v.  Reynolds,  29  Kan.  304 ; 
Beckdolt  t?.  Grand  Rapids  &c.  R.  Co., 
113  Ind.  343;  8.  c.  16  N.  E.  Rep.  686; 
Bradbury  v.  Idaho  &c.  Co.  (Idaho),  10 
Pac.'Rep.  620;  Fick  v.  Chicago  &c.  R. 
Co.,  68  Wis.  409;  «.  c.  32  N.  W.  Rep. 
627;  Butler  v.  Chicago  &c.  R.  Co.,  71 
la.  200;  8.  c.  32  N.  W.  Rep.  202;  Maple 
V.  Vestal  (Ind  ),  10  N.  B.  Rep.  620. 

*  Dahl  V.  Milwaukee    City  R,  Co., 
27  N.  W.  Rep.  185. 
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findings  consistent  with  the  general  verdict;  ^  but  where  they  re- 
turned answer  only,  it  was  held  no  error  to  direct  them  to  in- 
corporate a  general  verdict  with  the  question  and  answer,  and  to 
tell  thepi  for  whom  the  general  verdict  should  be."  ^ 

§  2692.  Antagonistic  to  Each  Other.  —  It  frequently  hap- 
pens that  the  special  findings  contain  clauses  that  are  antagonis- 
tic to  each  other.  In  such  an  instance  the  court  may  disregard 
those  parts  which  are  antagonistic,  or  even,  possibly,  strike  them 
out ; '  and  if  the  remaining  part  is  no.t  sufficiently  antagonistic  to 
the  general  verdict,  the  motion  for  judgment  should  be  over- 
ruled.* Such  inconsistent  findings  destroy  each  other.*  It  is 
not  error  to  say  to  a  jury  that  they  must  make  their  answers 
harmonize  with  each  other.^  Such  inconsistency,  however,  may 
very  often  be  used  effectively  to  obtain  a  new  trial,  as  showing  that 
the  jury  did  not  understand  the  case.^  **  Indirect,  evasive,  un- 
certain or  unmeaning  answers  should  never  be  received.  And 
when  none  other  can  be  drawn  from  a  jury,  the  verdict  should 
not  stand  for  a  moment."  ^  In  Kansas,  it  is  said  that  if  the  an- 
tagonism  is  considerable,  neither  party  is  entitled  to  a  judgment.' 
But  this  is  not  the  rule  in  Indiana ;  for  there  the  judgment  will 
be  rendered  on  the  general  verdict. 

§  2693.  Rule  of  Interpretation:  Presumption. — The  court 
will  not  strain  the  language  of  the  special  findings  to  override 


1  Cole  V.  Boyd,  47  Mich.  98;  People 
V.  Murray,  62  Mich.  288;  Usher  v. 
Hlatt,  18  Kan.  195. 

>  Mooney  v.  Olsen,  22  Kan.  69. 

*  Comer  v.  Himes,  49  Ind.  482; 
Byram  v.  Galbraith,  75  Ind.  134; 
Boms  V.  North  Chicago  Rolling  Mill 
Co.,  60  Wis.  541;  CottriU  w.  Cramer, 
59  Wis.  231. 

*  WiUiams  v.  Eikenberry,  22  Neb. 
210;  ».  c.  34  N.  W.  Rep.  873;  German 
Ins.  Co.  V.  Sraelker,  38  Kan.  285;  8.  c. 
16  Pac.  Rep.  735. 

^  Wabash  R.  Co.  o.  Savage,  110  Ind. 
156 ;  Baltimore  &c.  R.  Co.  v.  Rowan, 
104  Ind.  88. 


*  Hoppe  V.  Chicago  &c.  R.  Co.,  61 
Wis.  367. 

^  Bams  t7.  North  Chicago  Rolling 
MiU  Co.,  60  Wis.  641;  CottriU  v, 
Cramer,  59  Wis.  231. 

^  Carroll  v.  Bohan,  48  Wis.  218; 
Chicago  &c.  R.  Co.  v,  Townsdin,  88 
Kan.  78;  a.  e.  15  Pac.  Rep.  889;  Davis 
V,  Town  of  Farmington,  42  Wis.  425; 
Haas  V.  Chicago  &c.  R.  Co.,  41  Wis. 
44. 

•  St.  Louis  &c.  R.  Co.  V.  Shoe- 
maker, 3S  Kan.  723;  «.  c.  17  Pac.  Rep. 
584;  Shoemaker  v,  R.  Co.,  30  Kan. 
359;  «.  c.  2  Pac.  Rep.  517. 
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the  general  verdict.^  If  possible,  they  will  be  interpreted  so  as 
to  support  the  verdict  rather  than  overturn  it.^  No  presumption 
will  be  made  in  their  favor;  ''nor  will  they  control  the  general 
verdict,  unless  they  are  invincibly  antagonistic  to  it."  I 

§  2694.  Findings  tliat  may  be  Bisregarded.  —  Upon  a 
motion  to  render  judgment  upon  special  findings,  it  often  happens 
that  there  are  some  that  may  be  disregarded.  These  are  nearly 
always  those  that  should  not  be  submitted  to  the  jury,  chief 
among  which  are  those  that  are  not  antagonistic  to  the  general 
verdict.  Those  findings  which  are  outside  the  issue  may  always 
be  disregarded.*  So  may  immaterial,*  inconclusive  findings;  • 
those  which  draw  Ie<ral  conclusions  onlv,'  and  those  that  are  in- 
definite,®  or  which  find  only  the  evidence,  and  not  the  facts.* 

§  2695.  Findings  Construed  as  an  Entirety. — In  con- 
struing the   special  findings,  they   are  always   considered  as  a 


1  Alhambra  Addition  Water  Co.  v. 
Richardson,  72  Cal.  698;  a.  c.  14  Pac. 
Rep.  379.  . 

>  Solomon  R.  Co.  v.  Jones,  34  Kan. 
443;  8.  c.  8  Pac.  Rep.  731. 

3  Ft.  Wayne  &c.  R.  Co.  w.  Beyerle, 
110  Ind.  100;  Redelslieiraer  i?.  Miller, 
107  lud.  485;  Rice  v.  City  of  Evans- 
ville,  108  Ind.  7;  City  of  Greenfield  v. 
Moore,  113  Ind.  697;  8.  c.  15  N.  E. 
Rep.  241;  Cincinnati  &c.  R.  Co.  v, 
Clifford,  113  Ind.  460;  «.  c.  16  N.  E. 
Rep.  624. 

*  Eberhardt  v.  Sanger,  51  Wis.  72; 
Manning  v.  Gasharie,  27  Ind.  399 ; 
Morse  r.  Morse,  26  Ind.  156 ;  Bonham  v. 
lowa&c.  Ins.  Co.,  25  la.  328;  Sheahan 
t?.  Barry,  27  Mich.  217;  Hamilton  v. 
Shoaff,  99  Ind.  63;  Northwestern  &c. 
Ins.  Co.  p.  Heimann,  93  Ind.  24; 
Trentraan  v.  Wiley,  85  Ind.  33;  City  of 
Wyandotte  r.  White,  13  Kan.  191; 
First  National  Baulc  v.  Pecli,  8  Kan. 
6G0;  Kansas  Pacific  R.  Co.  v.  Rey-  . 
nolds,  8  Kan.  623;  Singer  Mfg.  Co.  v, 
Sammous  49  Wis.  316. 


*  Mays  V.  Foster,  26  Kan.  618.  A 
failure  to  answer  such  Is  not  error. 
Finch  V.  Green,  16  Minn.  355;  Toul- 
man  v.  Swain,  47  Mich.  82;  Pettibone 
V.  Maclem,  45  Mich.  881. 

«  Dickerson  r.  Dickerson,  50  Mich. 
87;  Kansas  Pacific  R.  Co.  v,  Rey- 
nolds, 8  Kan.  623;  City  of  Wyandotte 
V.  White,  13  Kan.  191  i  Frankenberg  o. 
First  Nat.  Bank,  33  Mich.  46;  Mich- 
igan &c.  Co.  V.  Parseli,  38  Mich.  475; 
Swift  V.  Plessner,  39  Mich.  178;  Ban- 
ner Tobacco  Co.  v.  Jenison,  48  Mich. 
459. 

7  Beckdolt  v.  Grand  Rapids  &c.  R. 
Co.,  15  N.  E.  Rep.  686. 

*  Sanders  v.  Weelburg,  107  Ind. 
266;  McComas  v.  Haas,  107  Ind.  512; 
Day  p.  Henry,  104  Ind.  324;  Adams  r. 
Cosby,  48  Ind.  153;  West  v.  Cavins, 
74  Ind.  265;  Porter  v.  AValtz,  108  Ind. 
40. 

»  Louisville  &c.  R.  Co.  r.  Wood, 
113  Ind.  6*4;  8.  c.  14  N.  E.  Rep.  672; 
8.  c.  on  reliearing,  113  Ind.  670. 


Tit.  VIII,  Ch.  LXXVII.]     special  findings. 


2039 


whole. ^  One  of  a  series  cannot  be  singled  out,  and  that  one 
alone  used  to  overthrow  the  general  verdict,  if,  construed  with 
the  others,  it  is  consistent  with  that  verdict,* 

,  §  2696.  Motion  for  Judgment.  —  In  order  to  obtain  the  ad- 
vantage of  special  findings,  a  motion  for  a  judgment  upon  them 
is  necessary.  The  party  having  the  general  verdict  need  not 
make  the  motion;  for  judgment  in  his  favor  without  the  motion 
will  be  given.  To  preserve  this  motion  no  bill  of  exceptions  is 
necessary;  it  is  a  part  of  the  record  without  it,  but  an  exception 
to  the  overruling  or  granting  of  it  is  essential.^  The  motion  must 
be  broad  enough  to  cover  all  the  findings,  not  a  portion  of  them.* 
A  motion  **  for  the  erroi;  [that]  the  parol  contract  referred  to  in 
said  findings  contradicts  the  record  under  which  the  defendant 
claims  title  to  the  land  in  controversy,"  was  held  to  have  been 
properly  overruled,  for  lack  of  sufficiency.*  This  motion  does 
not  cut  off  a  motion  for  a  new  trial;  *  nor  does  a  motion  for  a  new 
trial  cut  off  this  motion;  ^  nor  does  a  motion  in  arrest  of  judg- 
ment cut  off  this  one.®  Upon  a  motion  for  judgment  upon  the 
findings,  no  question  can  be  entertained  as  to  their  inconsistency 
with  the  evidence;  *  nor  can  the  evidence  be  considered,'^  but 
only  the  pleadings  and  special  findings.'^ 


1  Strecker  v.  Conn,  90  Ind.  469 
Pennsylvania  Co.  v.  Smith,  98  Ind.  42 
Chamber  v.  Butcher,  82  Ind.  608 
Growcock  v.  Hall,  82  Ind.  202 ;  Bishop 
V.  Redmond,  83  Ind.  157;  Redel- 
sheimer  v.  Miller,  107  Ind.  485;  Davis 
V,  Reamer,  105  Ind.  318;  Baltimore 
&c.  R.  Co.  V.  Rowan,  104  Ind.  88. 

a  McClure  t?.  McClure,  74  Ind.  108. 

«  Campbell  v.  Dutch,  86  Ind.  604; 
Trltllpo  V,  lAcjy  65.  Ind.  287;  Toledo 
&c.  R.  Co.  V.  Craft,  62  Ind.  395;  Terre 
Haute  &c.  R.  Co.  v.  Clark,  73  Ind. 
168;  Monroe  v.  Adams  Express  Co., 
66  Ind.  60;  Bartlott  v,  Pittsburg  &c. 
R.  Co.,  94  Ind.  281;  North-Western 
&c.  Co.  V.  Blankenship,  94  Ind.  535. 

4  ByranL  v.  Galbraith,  76  Ind.  134. 


*  Farley  v.  Eller,  40  Ind.  319. 

«  Nichols  V.  State,  66  Ind.  512; 
Brannon  v.  May,  42  Ind.  92;  Indian- 
apolis &c.  R.  Co.  V.  McCaffrey,  62 
Ind.  652;  Murray  v.  Phillips,  59  Ind. 
66. 

'•  Leslie  17.  Merrick,  99  Ind.  180. 

^  Lemke  v.  Chicago  &c.  R.  Co.,  89 
Wis.  449. 

»  Murray  v.  Phillips,  69  Ind.  66. 

w  Pennsylvania  Co.  v.  Smith,  98 
Ind.  42;  Cox  v.  Ratcllffey  105  Ind. 
374. 

"  Louthain  v.  Miller,  85  Ind.  161; 
Pittsburgh  &c.  R.  Co.  v.  Martin,  82 
Ind.  476;  Shaffer  v.  Ryan,  84  Ind* 
140. 
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bound  by  its  instructions ;  for,  if  erroneous,  it  may  give  judgment 
as  the  law  is,  although  the  instructions  were  not  excepted  to.^ 
So,  if  the  answer  to  interrogatories  show  that  instructions  refused 
could  not  have  changed  the  verdict,  the  error  committed  in  the 
refusal  is  cured.*  So,  if  an  error  has  been  committed  in  over- 
ruling a  demurrer  to  a  bad  paragraph  of  answer  *  (but  not 
sustaining  one),*  it  may  be  cured  by  showing  that  the  verdict  is 
not  founded  upon  it,  and  if  there  is  an  essential  omission  in  the 
complaint  so  that  it  would  have  been  fatal  on  motion  in  arrest, 
the  defect  may  be  cured  by  a  special  finding  covering  the  omis- 
sion, and  showing  that  proof  of  it  was  made.* 

§  2700.  Several  Findingrs  Inconsistent  with  General  Verdict 
on  one  of  Several  Paragrraphs  of  Complaint.  —  If  the  special 
findings  do  not  cover  all  the  issues,  but  are  not  inconsistent  with 
the  general  verdict  for  the  plaintiff  as  to  those  issues  not  covered 
by  them,  the  defendant  is  not  entitled  to  a  judgment,  though 
such  findings  be  inconsistent  with  the  general  verdict  as  to  the 
issues  covered  by  them.  This  may  arise  when  there  are  several 
paragraphs  of  the  complaint,  and  the  interrogatories  are  confined 
exclusively  to  one  or  two  of  them,  and  show  that  the  plaintiff  is 
not  entitled  to  recover  thereon.  Consequently  they  are  not  in- 
consistent with  the  general  verdict,  on  the  remaining  paragraph, 
for  the  plaintiff.  In  such  a  case  the  findings  do  not  exclude 
every  conclusion  that  will  authorize  a  recovery  for  the  plaintiff.* 

§  2701.  New  Trial.  —  If  the  party  against  whom  the  special 
findings  are  found  thinks  they  are  not  supported  by  the  evidence, 
he   should  apply  for  a  new  trial,  assigning  that  as  a   reason.'' 


1  Baird  v,  Chicago  &c.  R.  Co.,  61 
Iowa,  359 ;  distinguishing  Roberts  v. 
Corbin,  28  la.  356. 

8  Kuhn8t7.Gate8,92Ind.66;  Knowl- 
ton  V,  Milwaukee  City  R.  Co.,  59  Wis. 
278;  Harriman  v.  Queen  Ins.  Co.,  49 
Wis.  71. 

3  Burgett  V.  Teal,  91  Ind.  260;  Mc- 
Comas  V.  Haas,  93  Ind.  276;  Terrell  v, 
Frazier,  79  Ind.  473;  Olds  v,  Moder- 


well,  87  Ind.  582;  Cofleen  v,  McCord,. 
83  Ind.  593; 

*  New  V.  Walker,  108  Ind.  366. 

*  Sohn  V.  Cambern,  106  Ind,  302. 

«  Toledo  &c.  R.  Co.  v.  MiHigan,  62 
Ind.  505;  Frazer  r.  Boss,  66  Ind.  1. 

'  Louisville  &c.  R.  Co.  v.  Thomp- 
son, 107  Ind.  442 ;  Murray  r.  Phillips, 
59  Ind.  56;  Blew  v.  Hoover^  80  Ind. 
450. 
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This  motion  should  apply  to  the  general  verdict  also  ;  for  if  that 
is  not  set  aside  the  motion  as  to  the  special  findings  will  be  over- 
ruled.* A  new  trial  cannot  be  claimed  on  the  ground  that  the 
findings  are  in  conflict  with  the  verdict;  ^  but,  as  we  have  else- 
where seen,  the  inconsistency  can  be  looked  into  in  order  to  as- 
certain if  the  jury  clearly  understood  the  evidence  and  instructions 
of  the  court.  The  motion  for  a  new  trial  does  not  take  the 
place  of  a  motion  for  judgment  on  tbe  findings.^  The  granting 
of  a  new  trial  not  only  sets  aside  the  general  verdict,  but  the 
special  findings,  although  nothing  as  to  the  latter  has  been  said 
in  the  motion.*  If  the  evidence  is  suflScient  to  support  the  gen- 
eral verdict,  the  motion  will  be  overruled,  although  insufficient  as 
to  the  findings  standing  alone.*  The  refusal  of  a  proper  inter- 
rogatory must  be  assigned  as  a  cause  for  a  new  trial ;  *  and  the 
same  is  true  of  a  refusal  to  require  them  to  be  made  specific.^ 
If  the  interrogatories  were  immaterial,  the  motion  should  be 
overruled ;  ®  and  so  if  covered  by  another ;  ®  or  asking  for  evi- 
dence and  not  facts.*®  If  it  is  urged  as  a  cause  for  a  new  trial, 
that  an  interrogatory  was  in  an  improper  form,  the  motion  will 
not  prevail,  if  a  proper  result  was  reached.**  So,  if  Ihe  question 
prepared  calls  only  for  a  conclusion  of  law.*^  In  order  to  pre- 
sent the  overruling  of  a  motion  for  a  judgment  on  the  findings, 
a  motion  for  that  reason  for  a  new  trial  is  not  necessary.*'  A^^lere 
the  findings  were  such  that  it  could  not  be  told  whether  or  not 
they  were  antagonistic  to  the  verdict,  it  was  held  that  a  new  trial 
must  be  granted.** 


»  Ohio  &c.  R.  Co.  V.  Selby,  47  Ind. 
471. 

<  Byram  v.  Galbraith,  75  Ind.  184. 

*  Anderson  t^.  Hubble,  98  Ind.  570. 

*  Fitzpatrick  v.  Papa,  89  Ind.  17; 
HoUenbeck  v.  Marshaltown,  62  la.  21. 

'  Indianapolis  &c.  R.  Co.  v.  Stout, 
58  Ind.  143. 

•  Astley    V.  Capron,  89    Ind.   167; 
Bamettv.  Feary,  101  Ind.  95. 

'  Astley  V.  Capron,  89  Ind.  167. 

•  Liston  «.  Central  Iowa  R.  Co.,  70 
Iowa,  714;  «.  c.  29  N.  W.  Rep.  445. 


*  Warden  o.Reser,  88  Kan.  86;  a.  c. 
16  Pac.  Hep.  60;  Watson  v,  Milwaukee 
&c.  R.  Co.,  67  Wis.  332;  Hart  v.  Red 
Cedar,  63  Wis.   684. 

w  Louisville  &c.  R.  Co.  t?.  Wood,  118 
Ind.  544;  «.  c.  14  K.  E.Rep.  572. 

"  Wausau  Boom  Co.  v,  Plumer,  49 
Wis.  118. 

'>  Chicago  &c.  R.  Co.  v.  Ostrander, 
16  N.  E.  Rep.  227. 

"  Horn  17.  Eberhart,  17  Ind.  118. 

"  Fish  V.  Chicago  &c.  R.  Co.  (Iowa), 
38  N.  W.  Rep.  132. 
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§  2702.  Judsrment  on  Appeal. — If  the  trial  court  erred  in 
overruling  the  motion  for  a  judgment  on  the  special  findings, 
the  judgment  will  be  reversed  with  an  order  to  sustain  the- mo- 
tion and  render  a  judgment  thereon.^  But  if  the  motion  has 
been  made  by  the  party  desiring  affirmative  relief,  the  special 
findings  must  cover  all  the  facts  necessary  for  a  special  verdict.' 
If  the  special  finding  shows  the  verdict  to  be  .excessive,  and  the 
amount  of  the  excess,  the  appellate  court  may  order  a  remittitur 

to  be  entered,  and  affirm  it  as  to  the  remainder.^ 

« 

1  Smith  V.  Zent,  77  Ind.  474.  *  Skillen  t?..  Jones,    44  Ind.     136; 

s  Croy  V.  LouiSTille  &c.  R.  Co.,  97  Shafer  v.  Smithies  Ind.  226;  Frazer  v. 

Ind.  126.    See  NeweU  v.  Honlton,  22  Boss,  66  Ind.  1 ;  Bogers  v.  State,  99 

Minn.    19;    PhoBniz    Water     Co.    v.  Ind.  218. 
Fletcher,  23  Cal.  481;  McDermott  v. 
Hlgby,  28  Cal.  489. 
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§  2707.  Ppeliminaiy.  —  The  purpose  of  this  title  is  to  pre- 
sent the  principles  governing  motions  for  a  new  trial.  The 
grounds  for  which  new  trials  are  granted  and  the  granting  of  new 
trials  are  not  considered. 

§  2708.  The  Motion  Defined.  —  Amotion  for  a  new  trial 
may  be  defined  to  be  an  application  by  a  party  interested  in  the 
action  for  an  order  of  court  granting  a  re-trial  or  re-examination 
in  the  same  court  of  an  issue  of  fact,  or  some  part  or  portion 
thereof,  after  verdict  by  a  jury,  report  of  referee,  or  a  decision 
by  the  court.*  It  is  an  application  for  a  re-trial  of  the  facts  of  a 
case,^  or  an  application  for  a  re-examination  of  an  issue  of  fact 
before  a  court,  or  jury,  which  has  been  tried  at  least  once 
before  the  same  court,^  or  an  application  for  '*'  a  rehearing  of 
the  legal  rights  of  the  parties,  upon  disputed  facts,"  *  or  an  ap- 
plication for  a  **  re-examination  of  the  issues  in  the  same  court,"* 
or,  in  a  criminal  case,  it  is  an  application  for  a  ^<  re-examination  of 
the  issues  in  the  same  court  before  another  jury,  after  a  verdict  has 
been  given."  •  A  motion  *'  to  set  aside  and  vacate  the  verdict 
of  the  jury,"  upon  the  ground  that  the  verdict  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law,  and  also  for  alleged 
errors  of  law  occurring  at  the  trial,  which  does  not  in  terms  pur- 
port to  be  a  motion  for  a  new  trial,  but  which  is  so  treated  by 
the  parties,  and  the  trial  court,  will  be  regarded  as  a  motion  for 
a  new  trial  by  the  appellate  court.' 

§  2709.  How  the   Practice     Regrnlated    Generally.  —  The 

origin  of  the  motion  for  a  new  trial  is  of  extremely  ancient  date, 
**  concealed  in  the  night  of  time,"  and  consequently  involved  in 


1  Gen.  Stat.  Nev.  (1885),  §  3216; 
Prac.  Act,  §  194;  MiUer's  Annot.  Code, 
Iowa,  1886,  §  2837. 

«  Zaieskl  v,  Clark,  45  Conn.  401. 
The  general  nature  and  history  of 
these  motions  in  Connecticut  is  fully 
explained  In  this  case,  In  a  note,  p. 
405. 

»  Billiard  on  New  Trials,  §  1. 


^  2  Bouvier's  Law  Diet.  tit.  New 
Trials. 

*  Rev.  Stat.  Mont.  (1888),  p.  135,  § 
295;  Comp.  Laws  of  Kan.  1885,  §  5042; 
Code  of  Civ.  Proc,  §  273. 

«  Miller's  Annot.  Code,  Iowa,  1886, 
§4487;  Gen.  Stat.  Nev.  (1885).  §  321G. 

'  Hartley  v.  Chidester,  36  Kan.  363 ; 
8.  c.  13  Pac.  Bep.  578. 
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dome  obscurity.^  In  this  country  the  practice  pertaining  to  the 
motion  is  generally  regulated  by  statute,  and  in  each  case,  the 
practitioner  will,  of  course,  consult  his  own  local  practice  act. 
But  for  the  most  part,  these  statutory  provisions  do  not  super- 
sede, or  conflict  with,  but  merely  explain  or  affirm  the  common- 
law  rules;  yet,  in  some  instances,  the  rights  of  litigants,  and 
the  power  of  courts  concerning  these  motions,  are  very  much 
limited.  The  allowance  of  a  motion  for  a  new  trial  appears  to  be 
incidental  to  all  courts  acting  upon  the  principles  of  the  common 
law,^  and  statutory  provisions  only  regulate,  they  being  rather 
a  limitation  upon,  than  a  grant  of  power  to  trial  courts;^  yet 
some  decisions  would  seem  to  indicate  that  a  court's  prerogative 
in  this  respect  emanates  .wholly  from  legislative  authority.*.  In 
a  majority  of  the  practice  acts  of  the  various  States  of  the 
Union,  the  grounds  upon  which  a  motion  for  a  new  trial  may  be 
made  are  expressly  enumerated.  And  usually  it  is  held  that  trial 
courts  are  confined  to  these  grounds,  although  some  decisions, 
invoking  the  more  liberal  principles  of  the  common  law,  hold  that 
the  statutory  grounds  are  not  controlling,  but  rather  that  the 
whole  matter  of  new  trials  addresses  itself  to  the  sound  discretion 
of  the  trial  court.*  Some  statutes  omit  this  enumeration,  and 
merely  provide  that  a  new  trial  may  be  granted  where  justice  re- 
quires it,®  or  according  to  the  usages  and  customs  of  courts,'  or 
**for  reasons  for  which  new  trials  have  been  usually  granted  at 
common  law."  ®  However,  very  many  of  the  statutory  provis- 
ions are  identically  or  substantially  the  same,  and  the  various 
interpretations,  while  not  in  perfect  accord,  will  be  found  not  to 
differ  in  many  material  respects.  The  motion  for  a  new  trial  is 
governed  by  the  same  rules  in  both  criminal  and  civil  cases,' 

1  8  Bl.  Com.  387,  888;  HUliard  on  ^  Nesbit  v.  Hines,  17  Kan.  316. 

New  Trials  (2d  ed.),  §  2;  2  Graham  &  Zaleski  v,  Clark,  45  Conn.    404. 

&  Waterman  on  New  Trials,  38,39;  See  §  2711,  post. 

3  Stephen's  Com.  625.  •  2  Mich.  Ann.  Stat.  (1882),  §  9576. 

>  Zaleski  v.  Clark,  45  Conn.  401,  ^  Code  of  Qa.  (1882),  §  3712. 

per  Swift,  C.  J.  «  Pub.  Stat.  R.  I.  1882,  ch.  221,  §  8. 

•  Bartling  v.  Jamison,  44  Mo.  141 ;  »  Orayson  v.  Com.,  6  Gratt.  (Va.) 

McNamara  v.  Minnesota  &c.  R.  Co.,  712,    723;    Billiard   on   New    Trials 

12  Minn.  388.  (2d  ed.>,  p.  114,  §  2. 
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but,  generally  the  courts  appear  more  lenient  to  the  accused,  in 
the  former  class  of  cases.  Whenever  a  difference  exists  it  will 
be  noted  in  the  course  of  this  title. 

§  2710.  Office  of  the  Motion. — Amotion  for  a  new  trialis 
not  a  collateral  motion,  but  is  one  directly  connected  with  the 
judgment.^  The  office  of  the  motion  is  to  direct  the  mind  of  the 
trial  court  to  the  specific  errors  committed  on  the  trial, ^  in  order 
to  bring  such  irregularities  upon  the  record,?  which  would  not 
otherwise  appear;  *  as  for  misconduct  of  the  jury,  or  of  the  pre- 
vailing party,  or  of  the  prosecuting  witness,  or  for  errors  com- 
mitted by  the  court  in  admitting  or  rejecting  evidence,  or  in 
giving  or  refusing  instructions,*  or  to  correct  questions  of  fact  or 
a  wrong  verdict,'  or  to  correct  a  special  finding  which  is  against 
the  evidence.^  The  defense  that  another  action  is  pending  be- 
tween the  same  parties,  for  the  same  cause  of  action,  cannot  be 
made  for  the  first  time  in  the  motion ; '  nor  can  objection  to  the 
jurisdiction  of  the  court  in  an  action  against  a  public  officer :  * 
nor  can  any  questions  not  relied  upon  by  answer  or  otherwise, 
and,  in  relatiop  to  which  no  instructions  were  asked  or  exceptions 
taken ;  ^®  nor  can  a  challenge  to  an  array  of  jurors ;  ^*  nor  can  ob- 
jections to  the  admission  of  evidence. ^^  A  judgment  overruling 
a  demurrer,  though  erroneous,  cannot  be  made  the  basis  of  a 
motion  for  a  new  trial. ^*  A  motion  in  arrest  of  judgment  cannot 
take  the  place  of  a  motion  for  a  new  trial ;  ^*  for  the  usual  office  of 


^  New  York  &c.  R.  Co.  v,  Doane, 
105  Ind.  92. 

*  Rohrer  v.  Brockhage,  15  Mo.  App. 
16,  25;  Self  rath  v.  State,  35  Ark. 
412. 

^  Werner  v.  State,  44  Ark.  127. 

*  McAllister  v.  Conn.  Mut.  Life  Ins. 
Co.,  78  Ky.  531,633. 

'^  Evans  v.  Lohr,  8  111.  511;  Higgins 
V.Lee,  16  lU.  495. 

«  Stoney  v.  Wlnterhalter  (Pa.),  11 
Atl.  Rep.  611;  Water  Imp.  Co.  v.  GU- 
dersleeve  (N.  M.),  16  Pac.  Rep.  278. 

T  Dodge  V.  Pope,  93  Ind.  480.  See 
post,  §  2712. 


"  Baier  v.  Berberlch,  85  Mo.  60; 
a.  c.  13  Mo.  App.  587. 

•  Tullis  V.  Brawley,  2  Minn.  277, 287. 

^  Gordon  r.  Pitt,  3  Iotts,  885.  890. 

"  Vierling  v.. Stlfel  Brewing  Co.,  15 
Mo.  App.  125;  Thomp.  &  Mer.  on  Jar., 
§§  275,  295,  296. 

IS  State  V,  Peak,  85  Mo.  190;  State 
V,  Blan,  69  Mo.  817;  State  v.  Will- 
iams, 77  Mo.  810;  State  v.  Burnett,  81 
Mo.  119. 

"  Rogers  V,  Rogers  (Ga.),  3  South. 
East.  Rep.  451. 

"  McClerkin  v.  State,  20  Fla.  879; 
White  V.  Caldwell,  17  Mo.  App.  691. 
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the  former  motion  is  to  direct  the  attention  of  the  trial  court  to 
substantial  defects  in  the  indictment,  or  to  errors  appearing  on 
the  face  of  the  record  proper.^  It  does  not  perform  the  office  of 
callins:  the  attention  of  the  trial  court  to  rulings  which  constitute 
matters  of  exceptions;  and  hence,  it  cannot  reach  such  irregu- 
larities alleged  to  have  occurred  on  the.  trial,  as  are  required  to 
be  brought  to  the  notice  of  the  court  by  proof  aliunde,^  which 
object  may  be  accomplished  by  a  motion  for  a  new  trial. ^ 

§  2711.  When  Court  may  Grant  a  New  Trial  of  its  Own 
Motion. — As  above  stated,  the  object  of  a  motion  for  a  new 
trial  being  fb  direct  the  attention  of  the  trial  court  to  specific  irreg- 
ularities occurring  at  the  trial, ^  it  may  be  laid  down,  as  a  gen- 
eral rule,  that,  a  re-trial  will  not  be  granted  unless  an  application 
is  made  therefor  by  a  party  to  the  action;  but  there  are  instances 
where  a  trial  court  will,  upon  suggestion  of  counsel  or  other- 
wise, permit  a  re  examination  of  its  own  motion  and  in  the 
absence  of  a  request  from  either  party.  This  doctrine  is 
founded  upon  the  principle  that  it  is  an  inherent  power  in  every 
court  of  general  jurisdiction  to  correct  an  error  which  it  may 
have  committed,  or  which  occurred  on  the  trial,  to  the  prejudice 
of  either  party,  where  no  positive  rule  of  law  forbids  it.*  At 
common  law  courts  possessed  this  power.*  Accordingly,  under 
the  Missouri  practice  act,  it  has  been  held  that  a  trial  court  may, 
of  its  own  motion,  grant  a  new  trial,  (1)  "  where  the  triers  of 
fact  shall  have  erred  in  a  matter  of  law,"  or  (2)  ''  where  the 


1  Gilstrap  v.  Felts,  50  Mo.  428; 
Burdsal  r.  Davles,  68  Mo.  138;  Cox  v. 
Moss,  53  Mo.  432;  State  v.  Koerner,  51 
Mo.  174;  State  r.  Miller,  36  l4i.  Ann. 
158;  State  v.  Chandler,  36  La.  Ann. 
177;  State  r.  McGee,  36  La.  Ann.  206. 

2  White  V.  CaldweU,  17  Mo.  App. 
691 ;  Edzerly  v.  Emerson,  23  N.  H. 
555;  8,  c,  55  Am.  Dec.  207;  State  t;. 
George,  Sired.  324;  8.  c.  49  Am.  Dec. 
302;  State  v.  Pete,  39  La.  Ann.  1095; 
«.  c.  8  Southern  Rep.  284;  State  ».  Mil- 
ler, 36  La.  Ann.  158. 


*  Applications  fornew trials  are  not 
favored:  Berry  t?.  State,  10  Ga.  512. 

*  See  ante,  §  2710. 

*  McCabe  r.  Lewis,  76  Mo.  301. 
Contra f  Lloyd  v.  Brinck,  35  Tex.  1. 

«  Rex  V.  Atkinson,  6  T.  R.  437,  note 
a;  Rex.  v.  Molris,  2  Burr.  1189;  Rex 
V.  Holt,  5  T.  R.  438;  Williams  v.  Cir- 
cuit Court,  5  Mo.  248;  State  ex  rel.  v. 
Adams,  12  Mo.  App.  436,  440;  8.  r.  84 
Mo.  315;  Richmond  v.  Wardlaw,  80 
Mo.  313;  Simpson  v.  Blunt,  42  Mo. 
544. 


129 


2050 


MOTioxs  FOR  NEW  TRIAL.       [2  Thomp.  Tr.» 


jury  shall  be  guilty  of  misbehavior/'  but  for  no  other  reasons.^ 
In  Louisiana  it  is  held  that  a  justice,  like  all  other  magistrates, 
has  the  right  to  grant  a  new  trial,  either  on  motion  of  the 
aggrieved  party  or  ex  proprio  motu^  where  he  considers  his  pre- 
vious ruling  erroneous.* 

§  2712.  Motion  Necessary  to  Preserve  Errors  in  the  Record 
for  Review.  —  The  motion  is  necessary  to  enable  the  court  to 
correct  such  errors,  occurring  at  the  trial,  as  do  not  appear  on 
the  face  of  the  record  proper,'  as  where  it  is  insisted  that 
there  is  no  evidence  to  support  the  verdict,*  or  that  the  verdict 
is  against  the  law  and  evidence,*  or  that  the  evidence  does  not 
authorize  the  judgment,®  or  that  there  is  an  error  in  the  ver- 
dict of  the  jury,^  or  where  it  is  alleged  that  the  coiirt  erred  in 
matter  of  law,  either  in  admitting  or  rejecting  evidence,®  or  in 


1  State  V.  Adams,  84  Mo.  810;  re- 
versing «.  c.  12  Mo.  App.  436.  The 
Statute  upon  which  thi&  practice  is 
founded  is  as  follows :  "  Only  one  new 
trial  shall  be  allowed  to  either  party, 
except:  Ist.  Where  the  triers  of  fact 
shall  have  erred  in  a  matter  of  law; 
2Dd.  When  the  jury  shall  be  guilty  of 
misbehavior."  Rev.  Stat.  Mo.  1879, 
§  3705.  In  cQustruiug  this  statute, 
the  court,  in  the  above  case,  said: 
**An  errOr  in  matter  of  law  Is  one 
which  the  court  ought  to  have  the 
right  to  correct,  at  any  time  during  the 
term.  .  For  misconduct  of  the  jury  the 
court  ought,  also,  to  have  the  power 
to  set  aside  the  verdict,  in  order  to 
maintain  its  own  dignity,  and  to  pre- 
serve the  purity  of  the  administration 
of  justice.  For  the  causes  named  in 
§  8705,  the  court  of  its  oytq.  motion, 
may  set  aside  the  verdict.  Its  com- 
mon-law power,  in  this  respect  is 
not  abridged  by  the  statute.  On 
other  grounds  than  those  specified  in 
that  section,  the  court  cannot,  of  its 
own  motion,  set  aside  the  verdict.'* 


*  State  V.  McCrea  (La.),  3  Southern 
Rep.  380.  As  to  the  power  of  a  court 
to  set  aside  a  verdict  and  grant  a  new 
trial  of  its  ovm  motion  after  the  expi- 
ration of  the  -  statutory  time,  see 
§  2739. 

'  McAllister  v.  Conn.  Mut.  L.  Ins. 
Co.,  76  Ky.  631,  533;  Racer  «.  Baker, 
113  Ind.  177;  a.  c.  11  West.  Rep.  816; 
Harrington  ».  Latta  (Neb.),  36.  N.  W. 
Rep.  364.     See  anU,  §  2710. 

.^  Byrne  v.  Minneapolis  &c.  R.  Co., 
29  Minn.  200. 

•  «  McCormick  v.  Miller,  19  Minn. 
443;  Thompson  id,  Myrick,  24  Minn. 
4;  Volmer  v.  Stagerman,  ^o  Minn.  234. 

«  Reichwald  v.  Gaylord,  73  111.  603; 
McClurkin  v.  Ewlng,  42  III.  283;'  Pot- 
tle v.  McWorter,  13111.  454;  Daniels  v. 
Shields,  38  111.  197;  City  r.  Babcock, 
3  Wail.  (U.  S.)  240;  Decker  v.  House, 
80  Kan.  614. 

T  Brunt?.  Dumay,2Mo.  102;  Mont- 
gomery V,  Blair,  2  Mo.  190. 

*  Starner  v.  State,  61  Ind.  360; 
Rousseau  r.  Corey,  62  Ind.  250;  Fow- 
ler V.  Young,  19  Kan.  150;  Racer  v. 
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giving  or  refusing  instructions,^  or  where  it  is  alleged  that  there 
has  been  misconduct  on  the  part  of  the  jury ,2  or  that  the  dam- 
ages assessed  are  inadequate,^  or  excessive,*  or,  in  a  criminal 
case,  for  an  alleged  error  because  of  the  non-arraignment  of  the 
defendant.*  The  grounds  upon  which  the  motion  is  to  be  made 
are  expressly  enumerated  in  a  majority  of  the  practice  acts  of 
the  various  States,  and  include  generally  such  errors  in  the  mode 
of  trial  as  do  not  otherwise  appear  on  the  record,  but  which 
are  proper  matters  of  exception.*  Jn  each  case  the  practitioner 
should  consult  his  own  State  statute.  And  when  no  motion  for 
anew  trial  is  made  in  the  trial  court,  to  correct  such  errors,  most 
of  the  decisions  hold  that  they  are  deemed  to  have  been,  waived, 
and  that  the  appellate   court  will  refuse  to   review  them.^    In 


Baker,  113  Ind.  177;  «.  c.  11  West. 
Rep.  816;  Bass  v.  Elliott,  105  Ind. 
517;  Crume  v.  Wilson,  104  Ind.  583; 
Meranda  v.  Spurlin,  100  Ind.  380; 
Keff  V.  Reed,  98  Ind.  341. 

1  Young  V.  King,  33  Ark.  745; 
Evans  v,  Lohr,  3  III.  511;- Higgins  v. 
Lee,  16  III.  495. 

»  Berry  v.  DeWitt  (C.  C.  U.  S.  S. 
D.  N.  Y.),  27  Fed.  Rep.  723. 

'  Mackison  o.  Clegg,  95  Ind.  373. 

*  Ringle  V,  First  Nat.  Bank,  107  Ind. 
426,  430. 

'  Shoflner  v.  State,  93  Ind.  519; 
Billings  p.  State,  107  Ind.  54,  57. 

*  Bishop  V,  Ransom,  39  Mo.  417; 
Beanchamp  f.  Saginaw  M.  Co.,  50 
Mich.  163;  Stoney  v.  Winterhalter,  11 
Atl.  Rep.  611. 

T  McClurkin  v.  Ewing,  42  lU.  283; 
Daniels  v.  Shields,  38  111.  197;  Pottle 
r.  McWorter,  13  111.  454;  Keichwald  v. 
Gaylord,  73  111.  503;  McGee  v.  Rob- 
bins,  58  Ind.  463;  Cobb  v.  Krutz,  40 
Ind.  323;  McKlnney  v.  Shaw  &c. 
Co.,  51  Ind.  219;  Ilolesapple  p.  Faw- 
bosh,  51  Ind.  494;  New  York  &c.  R. 
Co.  V.  Doane,  105  Ind.  92.  "A  party 
has  no  abstract,  inherent  right  to  a 
new  trial.    He  has   a  right  because, 


and  so  far  only  as  the  statute  gives  it 
to  him.  It  prescribes  the  way  to  ob- 
tain it.  II  he  fails  to  pursue  this 
mode  he  loses  the  benefit  of  any  errors 
on  the  trial,  and  is  concludt'd  as  to  all 
matters occurringat  the  trial. '*  Nes- 
bit  V.  Hinee,  17  Kan.  316;  Grubler  v. 
Ryus,  23  Kan.  195;  Pratt  v.  Kelley, 
24  Kan.  Ill;  Wilson  v.  Kestler,  34 
Kan.  61;  Buettlnger  v.  Hurley,  84 
Kan.  585;  City  of  Atchison  v.  Byrnes, 
22  Kan.  65;  Cropsey  v.  Wiggenhom, 
3  Neb.  108;  Wells  v,  Preston,  3  Neb. 
444;  Cruts  v,  Wray,  19  Neb*  581; 
Singleton  fj.  Boyle,  4  Neb.  414;  Hora- 
cek  V,  Keebler,  5  Neb.  356 ;  Mannidg 
,17.  Cunningham,  21  Neb.  288;  Lights. 
Kennard,  11  Neb.  130;  Russell  t;.  State, 
13  Neb.  68 ;  Stanton  County  v.  Canfleld, 
10  Neb.  390;  Walrath  v.  State,  8  Neb. 
88;  Hosford  v.  Stone,  6  Neb.  381; 
Horbach  t>.  Miller,  4.Neb.  43;  Joiner  v. 
Van  Alstyne,  30  N.  W.  Rep.  944;  s.  c. 
20  Neb.  578;  State  v.  Phares,  24  W. 
Va.  657 ;  Danks  v,  Rodeheaver,  26  W. 
Va.  274;  Riddle. «.  Core,  21  W.  Va. 
530;  Shrewsburgw.  Miller,  10  W.  Va. 
115;  Vineyard  v.  Matney,  68  Mo.  105; 
Wetherall  v.  Harris,  51  Mo.  65;  Kauff- 
man  v.  Harrington,  23  Mo.  App.  573; 


2052  MOTIONS  FOR  NEW  TRIAL.       [2  Thomp.  Tr., 

New  York,  where  the  judgment  has  been  rendered  upon  the 
verdict  of  the  jury,  the  statute  authorizes  an  appeal  from  the 
judgment  upon  questions  of  law  only,  and  the  party  is  precluded 
from  obtaining  a  review  upon  the  facts  unless  he  has  laid  the 
foundation  for  such  review  by  a  motion  for  a  new  trial.  In  such 
case  a  motion  for  a  new  trial  is  an  indispensable  preliminary  to 
a  review  upon  questions  of  fact.^  So,  where  facts  are  not  stated 
in  a  special  finding,  thej''  are  deemed  not  proved  by  the  party 
having  the  burden  of  proof,  and  the  remedy  for  such  imperfect 
finding  is  by  motion  for  a  new  trial,  in  order  to.  have  the  same 
reviewed,  as  the  appellate  court  treats  the  statement  of  facts  in 
the  finding  as  containing  all  material  facts;'  likewise,  where 
facts  stated  in  a  special  finding  are  not  warranted  by  proof.* 
Some  cases  hold  that  a  motion  is  necessary  in  order  to  obtain  a 
review  of  the  decision  of  a  referee,  a  mere  exception  to  his 
report  being  insuflScient ;  *  while  others  hold  that,  in  such  case,  the 
motion  is  not  absolutely  essential  to  the  right  to  a  review  of  the 
facts.*  So,  it  has  been  held  that  the  motion  is  not  necessary 
where  judgment  is  entered  upon  the  award  of  arbitrators.®  So,  in 
Missouri,  proceedings  under  the  statute  of  wills  is  summary,  and, 
the  practice  act  not  applying,  no  motion  for  new  trial  is  necessary.^ 

Exchange  Nat.  Bank  v,  AUen,  68  Mo.  ford  v.  PoweU,  101  Ind.  421;  Qutck  v. 

474;   Hatcher  r.  Moore,  61   Mo.   115;  Brenner,    101  Ind.    230;  Indianapolis 

Pogue  V.  State,  13  Mo.   444;   Gruen  v,  &c.  R.  Co.  v.  Bush,  101  Ind.  682;  QuUI 

Bamberger,  25    Mo.  App.  89  (contra,  v.  GuUivan,  108    Ind.  235;  Giantz  «. 

Fine  «.  Rogers,  16  Mo.   816);  Hill  v.  South  Bend,  106  Ind.  805;   Talbert  v. 

Atexander,  77  Mo.  296.  Berkshire  Life  Ins.  Co.,  80  Ind.  434; 

^  Baylies  on  New  Trials,  46;  Qnes-  ,  Ex  parte  Walls,  73  Ind.  95;   Vannoy 

tions  reserved  for  the  decision  of  Su-  v,  Duprez,  72  Ind.  26;  Martin  v,  Cau- 

prenie  Court  under  R.   S.  Ind.  1888,  ble,  72  Ind.  67 ;  Stropes  v.  Board  &c., 

§    630,  will    not    be  considered,    if  72  Ind.  42;  Graham  v.   State,  66  Ind. 

such  question  arose  upon  trial  of  case,  886;  ante,  §  2701. 
unless  motion  for  new  trial  is  made  *  Bartley    v,    Phillips     (Ind.),    18. 

and  exception  taken  to  ruling  of  court  West.  Rep.  792. 

thereon.    Connor  r.  Town  of  Marion,  *  Liglit  v.   Kennard,  11  Neb.   129, 

112   Ind.  517;  8.  c.  14  N.  E.  Rep.  488;  130;  Simpson  v.  Gregg,  5  Neb.  237. 
Garverv.  Daubenapeck,   22  Ind.  238;  *  Baylies  on  New  Trials,  45;  N.  Y. 

Love  r.  Carpenter,  30  Ind.  284;  Starner  Code  Civ.  Proc,  §  1346,  subd.  I. 
V.    State,    61    Ind.   360;    Rousseau  r.  «  Graves  t?.  Scoville,  17  Neb.  598. 

Corey,  02  Ind.  250.  ^  Wetherallv.  Harris,  61  Mo.  65. 

*  Dodge  V.  Pope,  93  Ind.  480;  Craw- 
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§  2713.  Necessity  of  Motion  Where  Trial  is  by  Conrt  without 
Jury.  — As  to  the  necessity  of  the  motion  where  there  is  a  trial 
by  court  without  a  jury,  the  decisions  are  not  in  harmony.  It 
has  been  held  that  an  appellate  court  will  not  review  a  case  on 
the  ground  of  insufficiency  of  evidence,  unless  the  question  is 
fir^t  presented  to  the  tiial  court  in  a  motion  for  a  new  trial,^ 
audit  is  also  as  necessary  where  there  is  an  agreed  statement  of 
facts,  as  where  the  facts  are  proved  by  witnesses.^  This  rule 
has  also  been  applied  to  a  case  in  the  nature  of  a  bill  inequity.' 
On  the  other  hand,  there  are  courts  which  hold  that  the  motion  is 
not  an  indispensable  preliminary  to  warrant  a  review  ,*  as  proper  ex- 
ceptions to  the  finding  and  judgment  will  raise  the  question  of  the 
sufficiency  of  the  evidence  on  an  appeal  or  writ  of  error.*  The 
reason  supporting  this  view  is  that  the  trial  court,  in  arriving  at  its 
finding  of  facts,  distinctly  and  directly  passes  upon  the  sufficiency 
of  the  evidence,  and  there  is  no  reason  why  it  should  be  required 
to  pass  upon  them  a  second  time  to  entitle  a  party  to  review  its . 
action  in  the  appellate  court.* 


1  Bills  V.  Stanton,  69  111.  51,  55; 
Helm  V.  Coffey,  80  Ky.  176;  Seibel  ». 
Vaughan,  69  lU.  257,  260;  SneU  v. 
Trustees  M.  E.  Church,  68  111.  290; 
Barnes  v.  Barber,  6  111.  401 ;  Beich- 
wald  V.  Gaylord,  78  lU.  503;  Choate 
V.  Hathaway,  73  III.  518;  Nimmo  v, 
Kuykendall,  85  111.  676;  Obermier  v. 
Core.  25  Ark.  562. 

>  Smith  t.  Hollls,  46  Ark.  17,  21; 
Gardners.  Miller,  21  Ark. 898;  Walker 
V.  Swiggart,  21  Ark.  404;  King  v.  Lit- 
tle Rock,  26  Ark.  479. 

»  Spangler  v.  Brown,  26  Ohio.  St. 
889;  S.  &  C.'s  R.  S.  Ohio,  p.  1165,  §  4. 

<  Baylies  on  New  Trials,  p.  45; 
N.  Y.  Code  Civ.  Proc,  §  1346. 

*  Hyde  Park  v.  Cornell,  4  Bradw. 
(HI.)  602.  See  Metcall  v.  Fonts,  27 
HI.  114;  Maboney  v.  Davis,  44  111. 
291;  Jones  v.  Buflfum,  50  111.  277;  D. 
M.  Force  Mfg.  Co.  v,  Horton,  74  111. 
810;  Starr  &  C.  R.  S.  lU.  (1885),   ch. 


110,   §  61j  Davis  t^.  Scripps,  2    Mo 
187. 

«  "The  statute  gives  a  party  the 
right  to  make  the  motion  below  if  he 
desires  to  do  so,  but  docs  not  require 
him  to  make  it  as  a  prerequisite  to 
his  right  to  have  the  question  of  the 
sufficiency  of  the  evidence  examined 
here."  St.  Paul  Ins.  Co.  v.  Allis,  24 
Minn.  75,  76.  «« Substantially  there  is 
a  perfect  analogy  between  a  decision 
by  a  chancellor  on  the  facts  embodied 
In  the  record,  and  a  judgment  by  a 
common-law  judge,  on  the  facts 
spread  upon  the  record  by  bill  of 
exceptions;  and  we  can  perceive  no 
consistent  reason  why  yve  slfbuld  re- 
quire a  motion  for  a  new  trial  in 
either  case,  or  in  one  and  not  in  the 
other."  Union  Ins.  Co.,  v.  Groom,  1 
Bush  (Ky.),  289,  293.  Intimation  to 
the  contrary  in  Humphreys  r.  Walton, 
2  Bush   (Ky.),  580,  is    merely  obiter 
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§  2714.  Statutes  Dispensing  with  the  Motion. — There  are 

« 

statutes  which  provide  that  the  appellate  court  may  review  and 
reverse  on  appeal  any  judgment  or  order  of  the  trial  court,  al- 
though no  motion  for  a  new  trial  was  made  in  the  latter  court.^ 
Yet  these  statutes  are  usually  limited  by  a  provision  to  the  effect 
that  '*  a  judgment  or  order  shall  not  be  reversed  for  an  error 
which  can  be  corrected  on  motion  in  an  inferior  court,  until  such 
motion  has  been  made  there  ^nd  overruled."*  Theise  statutory 
enactments  exist  in  Iowa,  and  in  that  State  the  latter  provision 
is  held  to  apply  only  to  such  errors  as,  without  the  motion,  would 
not  be  called  to  the  attention  of  the  trial  court,  as  the  former 
statute  renders  it  unnecessary  except  in  thesa  instances.^  Hence, 
under  these  statutes,  exceptions  must  be  preserved  at  the  trial,  to 
authorize  a  review,*  and  the  necessity  of  the  motion  being  made 
below  to  correct  errors,  etc.,*  is  not  removed  by  a  provision 
making  a  motion  for  a  new  trial  unnecessary  to  secure  a  review 
.  in  the  appellate  court.'  But  errors  of  law  committed  by  the 
trial  judge  may  be  reviewed  without  the  motion.' 

9 

m 

§  2715.  No.t  Necessary  where  Errors  Appear  on  Face  of  Re- 
cord.  —  As  above  indicated,  where  material  errors  appear  on  the 
face  of  the  record  proper,  and  do  not  grow  out  of  matters  on  the 


dictum,  lb.  In  equity  cases  no  motion 
is  necessary  on  an  appeal  from  final 
order  or  judgment,  but  if  taken  on 
error  to  Supreme  Court,  the  same 
procedure  must  be  had  as  in  an  action 
at  law.  Swausen  v.  Swansen,  12  Neb. 
210.  After  rehearing  is  had,  an  ap- 
peal may  be  talien  T^'ithout  a  motion 
for  a  new  trial  having  intervened. 
State  ex  rel.  v.  St.  Louis,  I  Mo.  App. 
503,  505. 

1  Miyer'8  Annot.  Code,  Iowa,  1886, 
§  31G9.  The  act  authorizes  tlie  Su- 
preme Court  to  treat  the  case  as  if  a 
motion  had  been  made  and  entered, 
and  may  be  regarded  as  a  standing 
rule  iu  all  cases.  Coffin  t?.  City  Coun- 
cil, 26  Iowa,  515. 


2  Miller's    Annot.   Code,    Iowa,    § 

8168. 

« 

«  Brown  v.  Rose,  65  Iowa,  734 ;  Dre- 
fahl  r.  Tuttle,  42  Iowa,  177;  PresnaU 
0.  Herbert,  34  Iowa,  639. 

*  Root  r.  Illinois  &c.  R.  Co.,  29  Iowa, 
102;  Easou  V.  Gester,  31  Iowa,  475; 
Beems  v.  Chicago  &c.  R.  Co.,  58 
Iowa,  150;  Coats  v.  Galena  &c.  R.  Co., 
18  Iowa,  277. 

*  Miner's  Annot.  Code,  Iowa,  § 
3168. 

*  Wester  v.  Cedar  Rapids  &c.  R. 
Co  ,  27  Iowa,  815. 

^  Delvee  v.  Board  man,  20  Iowa, 
446;  PresnaU  r.  Herbert,  34  Iowa, 
539. 
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trial,  the  appellate  court  will  consider  the  appeal,  in  the  absence 
of  the  motion  in  the  trial  court.^  Errors  of  law  that  may  be 
taken  advantage  of  by  a  motion  in  arrest  of  judgment,  or  by  a 
writ  of  error  ,^ — as  the  question  of  the  jurisdiction  of  the  trial  court 
to  hear  and  determine  the  cause ;  *  or  where  there  is  an  error*  in 
a  pleading,*  as  where  the  petition  shows  no- cause  of  action;  or 
where  the  court  has  merely  construed  the  pleadings  ;*  or  where  the 
whole  cause  is  decided  upon  demurrer,  and  judgment  is  rendered 
thereon  ;•  or  where  errors  appear  upon  the  face  of  the  judgment ;' 
or  where  a  verdict  is  so  defective  that  it  will  not  sustain  a  judg- 
ment; ®  or  where  error  is  alleged  in  an  order  of  the  trial  court, 
adjudging  an  execution  void  for  irregularity  and  directing  pay- 
ment to  defendant  of  money  arising  from  the  proceeds  of  sale ;  * 


1  Benton  v,  Lindell,  10  Mo.  557;' 
Pratt  t?.  Kogers,  5  Mo.  53;  Carr  v,  Ed- 
wards, 1  Mo.  137;  Finney  r.  State,  9 
Mo.  634;  Peltz  v,  Eichele',  G2  Mo.  171; 
Mclntlre  v.  Mclntire,  80  Mo.  470j  An- 
cell  V.  Cape  Girardeau,  48  Mo.  80; 
Hannibai  &c.  K.  Co.  v..  Malionej,  42 
Mo.  4G7 ;  Bagby  v,  Emberson,  79  Mo. 
139;  Funkliouser  v.  Mallen,  62  Mo. 
555;  Hempstead  V.  Stone,  2  Mo.  65.; 
Bevin  t7.  Powell,  83  Mo.  865;  s.  c.  11 
Mo.  ApP*  216;  Rauidn  v,  Lawton,  17 
Mo.  App.  674;  Lewis  v.  Moxey,  9  Mo. 
App.  597;  Busclie  v.  Ravens,  10  Mo. 
App.  679;  SmitlLV.  Hollls,  46  Ark.  17, 
21 ;  Steck  v.  Maher,  26  Ark.  636 ;  Ward 
V.  Carlton,  26  Ark.  662;  Worthing  ton 
V.  Welch,  27  Ark.  464:  Union  County 
V,  Smith,  34  Ark.  684;  Douglass  v. 
Flynn,  43  Ark.  898;  Badgettv.  Jordan, 
32  Ark.  154.  "  An  error  at  law,  in  the 
rendition  ot  a  judgment,  perceptible 
from  the  record,  without  any  reference 
to  the  proceedings  on  the  trial,  as 
shown  by  the  bill  of  exceptions,  does 
not  require  a  motion  for  new  trial." 
PercifuU  V.  Piatt,  86  Ark.  461.  "  It  is 
not  the  province  of  such  a  motion  for 
a  new  trial  to  bring  upon  the  record 


irregularities  that  occur  in  the  course 
of  a  trial.  The  facts  constituting  the 
error  complained  of,  together  with  the 
exceptions  to  the  ruling  of  the  court, 
should  be  made  to  appear  by  bill  of 
exceptions,  and  the  motion  for  a  new 
trial  can  serve  no  other  purpose  tlian 
to  assign  the  ruling  or  action  of  the 
court  as  error.*'  Werner  v.  State,  44 
Ark. 127^ 

s  State  V.  Marshall,  86  Mo.  400; 
Newlove  v.  Woodward,  9  Neb.  502, 504. 

«  Hannibal  &c.  R.  Co.  t7.  Mahoncy, 
42  Mo.  467;  Henderson  v.  Henderson, 
55  Mo.  634. 

*  State  to  use,  &c.  v.  Phares-,  24  W. 
Va.  667,  662. 

*  O'Donohue  v,  Hendrix,  13  Neb. 
256;  Reid  v,  Griffith,  63  Mo.  545. 

«  O'Connor  t.  Koch,  56  Mo.  258. 
Judgment  overruling  demurrer,  though 
erroneous,  cannot  be  made  the  basis 
of  motion  for  new  tr!al.  Rogers  v. 
Rogers  (Ga.),  3  S.  E.  Rep.  451.  * 

Y  Union  Co.  v.  Smith,  84  Ark.  684, 
686. 

8  Oney  v.  Clendennin,  28  W.  Va.  34^ 
44. 

>  Slagel  V,  Murdock,  65  Mo.  622. 
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» 

or  where  the  trial  court  has  ruled  upon  a  plea  in  abatement ;  ^ — do 
not  require  a  motion  for  a  new  trial. 

§  2716.  Not  necessary  to  save  Ruling  of  Trial  Court  on  Mo- 
tions.—  In  accordance  with  the  principles  of  the  common-law 
practice,  it  has  been  held  that  the  appellate  court  will  review  the 
decisions  of  the  trial  court  upon  motions,  although  no  motion  for  a 
new  trial  is  made,' —  as  in  the  disposition  of  a  motion  to  vacate  the 
judgment.^  And  although  this  rule  has  been  held  not  to  apply  to 
a  motion  to  set  aside  an  execution,  *  yet  it  is  applied  to  a  motion 
to  exclude  the  plaintiff's  evidence  and  dismiss  the  writ  on  the 
ground  that  the  petition  failed  to  state  a  cause  of  action,*  where 
the  motions  and  exceptions  are  preserved  of  record  by  a  bill  of 
exceptions,  so  that  the  errors  of  the  court  appear  upon  the  record.® 

§  2717.  Necessity  of  in  Criminal  Cases.  —  These  rules  apply 
with  equal  force  to  criminal  cases.'  But,  by  statute  in  Texas  and 
Arizona,  where  a  defendant  has  failed  to  move  for  a  new  trial,  he 
is  nevertheless  entitled,  if  he  appeals,  to  have  a  statement  of  the 
facts  certified  and  sent  up  with  the  record.® 

§  2718.  Who  may  Make  the  Motion  :  General  Rule. —  It  may 

be  stated  as  a  general  rule  that  no  one  but  a  party  to  the  action 
or  proceeding  is  entitled  to  make  an  application  for  a  new  trial.^ 
Hence,  in  an  action  against  an  agent  for  acts  done  as  such  agent, 
the  principal  cannot  make  the  motion,  without  the  consent  of  his 
agent. ^®     So,  one  not  a  paily  to  the  record  of  judgment  cannot 

1  Bohanan  v.  State,  15  Neb.  212.  «  Willson's  Texas  Penal  Code.  1888, 

«  Parker    v.  Waugh,  34  Mo.   340;  art.   784;    Rev.  Stat.  Ariz.   1887,  par. 

Bruce  v.  Vogel,  38  Mo.  100.  17G3. 

«  McDonald  v.  Cooper  &c.  Co.,   32  •  Rogers   ».  Hoenlg,  46  Wis.  3fil; 

Kan.  61.  Central  &c.  R.  Co.  v.  Craig,  69  Ga.  185; 

*  Bishop  t7.   Ransom,   89  Mo.  417.  Estate  of  Avelme,  63  Cal.  259.    Tiie 
See  Banks  v.  Lades,  39  Mo.  406.  Missouri   statute    provides   tliat  tiie 

*  Butler  V.  Lawson,  72  Mo.  227.  court  shall  grant  a  new  trial,  etc.,  **  on 

*  O'Connor  r.  Koch,  56  Mo.  253.  motion  of  tlie    proper  party."    Rev. 
'  State  V.  Suttlu,  22   W.  Va.   771;      Stat.  1879,  §  3704. 

State   r.   Hall,   26   W.   Va.  230,  238;  '<>  Rogers  (?.  Hoenig,  46  Wis.  361. 

State  V.  Marsliall,  36  Mo.  400. 


Tit.  IX,  Ch.  LXXVIfl.]  'in  general.  2057 

■ 

apply  for  a  new  trial,  though  'such  stranger  has  become  a  subse- 
quent purchaser  of  lands  upon  which  the  judgment  has  be- 
come a  lien.^  Where  the  application  is  made  after  the  term 
of  court  at  which  the  judgment  was  rendered,  all  persons  should 
be  madjB  parties  that  were  parties  to  the  original  action.^ 

§  2719.  The  "Party  Aggrieved."  —  Many  statutes  provide 
that  *'  the  party  aggrieved  '*  is  the  proper  ono  to  move  for  a  new 
trial,^  and  it  follows  that  he  must  be  a  party  to  the  action  or  pro- 
ceeding; for  ordinarily  one  who  is  not  a  party  to  a  cause  cannot, 
in  a  legal  sense,  be  aggrieved  or  affected  by  a  decision  or  judg- 
ment therein.  Any  party  against  whom  a  verdict  has  been 
rendered,  or  a  judgment  entered  is  **  aggrieved,"  and  entitled 
to  preseilt  the  motion.  The  mere  existence  of  the  verdict  or 
judgment  against  him,  although  no  actual  injury  has  resulted 
therefrom,  is  sufficient  to  make  him  a  **  party  aggrieved."  A 
party  to  a  cause  may  be  **  aggrieved,"  although  there  be  a  ver- 
dict in  his  favor,  if  it  be  for  an  inadequate  sum  ;  *  or  he  may  be 
aggrieved  where  the  finding  of  facts  is  against  him,  but  the  con- 
clusions of  lavv  and  judgment  are  erroneously  in  his  favor.*  It  is 
believed  that  the  interpretation  given  to  the  words  **  party  ag- 
grieved," in  construing  statutory  provisions  as  to  appeals, 
should,  by  analogy,  apply  to  motions  for  new  trial.  In  appeals 
the  general  test  of  whether  or  not  a  party  is  aggrieved,  is  this: 
Is  there  a  judgment  against  him?'  The  fact  that  the  judgment 
is  void  does  not  change  the  rule.^ 

§  2720.  In  Oases  of  Joint  Judgments.  —  Where  there  is  a 
joint  judgment  rendered  against  two  parties,  either  may  make  the 
application  for  a  hew  trial.®     So,  where  there  is  a  joint  finding 

1  Packard    v.    Smith,  9  Wis.    184.         *  Mariam  r.  Dougherty,  46  Cal.  20, 29. 
See  Ward  v.  Clark,  6  Wis.  609;  Ha-         «  Brady  v.  Feisil,  54  Cal.  181. 
ner'B  Appeal,  6  Watts  &  S.  (Pa.)  473.         «  Adams    v.   Woods,  8  Cal.  816;  2 

«  Carver  v.  Compton,  61  lud.  451.  Hayne  on  New  Trials,  §  208,  p.  013. 

«  Comp.  LaTTS  of  Kan.  1885,  §4110;         '  Livermore  v.    Campbell,  52    Cal. 

Rev.   Stat.   Idaho,   1887,  §  4439;  Cal.  75;  Bond  p.  Pacheco,  30  Cal.  633. 
Code  Civ.  Proc  ,  §  657;  Miller's  Annot.         *  Palmer  t.  Kennedy,  7  J.  J.  Marsh. 

Code,  Iowa,  §  2837.  (Ky.)  498,  500. 
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against  two  defendants,  the  evidence  being  insufficient  as  to  one, 
either  may  present  the  application,  both  being  entitled  to  a  new 
trial.^  Under  a  statute  providing  that  judgment  may  be  rendered 
for  or  against  one  or  more  of  several  defendants ;  or  which  au- 
thorizes the  court,  when  practicable,  to  deterniine  the  ultimate 
rights  of  the  parties  on  each  side,  as  between  themselves,  and 
give  judgment  accordingly,  where  two  joint  and  several  obligors 
on  a  promissory  note,  unite  in  their  answer,  and  make  the  same 
defense,  and  the  verdict  of  the  jury  is  against  both,  either  party 
may  make  the  motion,  and  the  court  may  grant  a  new  trial  as  to 
one,  and  not  as  to  both  of  the  defendants.'^  The  same  rule  ap- 
plies as  to  a  judgment  against  two  joint  tort  feasors.*  On  mo- 
tion to  distribute  money,  where  several  independent  claimants 
compete  for  the  fund,  and  the  whole  is  awarded  to  one  party,  a 
portion  of  the  defeated  parties  may  move  for  a  new  trial,  without 
iqaking  the  others  parties  to  the  motion.  The  successful  claim- 
ant and  the  custodian  of  the  funds,  are  the  only  necessary  parties 
besides  the  movers.* 

§  2721.  Joint  Motions.  —  A  joint  motion  for  a  new  trial  is 
allowed.  But  such  a  motion  cannot  be  made  unless  all  the  par- 
ties joining  therein  are  entitled  to  make  it.*  Thus,  where  the 
finding  and  judgment  are  in  favor  of  one  defendant  and  against 
the  other,  a  joint  motion  will  not  avail  either  of  them.*  And  the 
assignment,  to  be  available,  must  be  well  made,  as  to  all  the 
parties  joining  in  the  motion.^ 

§  *2722.  In  Criminal  Gases.  — In  criminal  prosecutions,  the 
State  is  not  entitled  to  move  for  a  new  trial,  this  right  belonging 

1  Sperry  v.  Dickinson,  82  Ind.  1B2,  158.  Same  rule  applies  to  joint  de- 
138.  raurrer.    Estep  r.  Burke,  19  Ind.  87; 

2  Gordon  v.  Pitt,  3  Iowa,  385.  Teter  v.  Hinders,  19  Ind.  93. 

'  Tenpenning  v.  Gallup,  8  Iowa,  76;  <*  Robertson  v.  GarshwHer,  81  Ind. 

Heflfner  v.  Moyst,  40  Ohio  St.  112,  113;  463. 

Hayden  v.  Woods,  16  Neb.  306.  '  Boyd  t?.   Anderson,   102  Ind.  217, 

*  London  r.  Coleman,  59  Ga.  653.  221;    "Wolfe    r.   Kable,    107  lU.   665; 

ft  Feeney  v,  Mazelln,  87  Ind.  226,  Sperry  v,  Dickinson,  82  Ind.  132, 138^ 
230;  First  Nat.  Bk.  v,  Colten,  61  Ind' 
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exclusively  to  the  accused.^  A  proceeding  by  inf  ormation.f  or  the 
condemnation  of  intoxicating  liquor,  kept  for  illegal  sale,  is  in 
its  nature  criminal,  and  precludes  the  State  from  making  a  mo- 
tion for  a  new  trial. ^ 

§  2723.  In  Real  and  Mixed  Actions. —  In  actions  for  re- 
covery of  real  estate,  no  one  not  concluded  by  the  judgment  is 
entitled  to  make  the  motion.  It  is  limited  to  the  party  against 
whom  the  judgment  is  rendered,  his  heirs,  assigns  and  represent- 
atives,* or  one  claiming  under  such  party. ^  A  purchaser  at  a 
foreclosure  sale  is  an  assignee,  within  the  meaning  pf  a  statute 
authorizing  the  vacation  of  a  judgment  in*  ejectment  and  the 
granting  of  a  new  trial  **  upon  the  application  of  the  party 
against  whom  it  was  rendered,  his  heir,  devisee  or  assignee."* 
So,  a  lessee  of  a  leasehold  for  a  term  of  years,  in  an  action  to 
i^ecover  possession,  is  entitled  to  present  the  motion.®  But  a  mo- 
tion made  by  an  attorney  who  is  not  shown  to  have  any  author- 
ity, upon  behalf  of  a  party  whose  interest  appears  doubtful,  in 
an  action  of  ejectment,  on  a  consent  judgment,  will  be  denied.^ 


1  Howeirs  Annot.  Mich.  Stat.  1882, 
§  9576;  Comp.  Stat.  Neb.  (1887), 
Cr.  Code,  §490;  2  R.  S.  Ohio  (1880), 
§  7350;  Rev.  Stat.  Wis.  §  4719; 
Comp.  Law  Kan.  1886,  §4981;  Cr. 
Proc,  §210;  1  Starr  &.  C.  111.  Stat. 
Cr  Code,  ch.  38,  par.  497;  Rev.  Stat. 
Ariz.  1887  (Penal  Code),  par.  1756; 
1  Rev.  Stat.  Mo.  1877,  §  1966;  Will- 
son's  Texas  Code  Cr.  Proc.  (1888),  art. 
776;  Miller's  Annot.  Code,  Iowa,  1886> 
§  4490. 

*  State  V.  Certain  Intoxicating  Li- 
quors &c  ,  40  Iowa,  96.  A  search  and 
seizure  proceeding  under  Maine  li- 
quor laws  is  a  criminal  case  within 
meaning  of  R.  S.  Me.  1883,  ch.  77, 
§82;  Stater. Liquors  &c.  (Me.),  12  Atl. 
Rep.  794;  State  v.  Robinson,  49  Me. 
285. 

3  Hunter  v,  Chrlsmau,  70  Ind.  439. 
See  Shuman  v.  Gavin,  15  Ind.  93;  Shu- 


craft  r.  Davidson,  19  Ind.  98;  Bender 
V.  Sherwood,  21  Ind.  167:  Zimmer- 
man V.  Marchland,  23  Ind.  474;  Moore 
V.  Seaton,  31  Ind.  11 ;  TruUt  o.Trultt, 
87  Ind.  614;  Starr  &  C.  Stat.  111.,  ch. 
45,  par.  35;  1  Rev.  Stat.  Ind.  1888,  § 
1004;  Indiana  &c.  R.  Co.  v.  McBroom, 
108  Ind.  810;  2  Howell's  Annot.  Stat. 
Mich.,  §  7822;  Oilman  r.  Wayne  Cir. 
Judge,  21  Mich.  872.  Right  to,  upon 
payment  of  costs  and  damages  is  ab- 
solute. Dennison  v.  Genesee  Clr. 
Judge,  87  Mich.  285;  Forsyth  v.  Van 
Winkle;  9  Fed.  Rep.  247. 

*  Miller's  Annot.  Code,  Iowa,  1886, 
§  3268;  Williamson  v,  Wachenhelm, 
62  Iowa,  196. 

'  HoweU  V.  Leavltt,  90  N.  Y.  238. 
.     «  Campbell  v.  Hunt,  104  Ind.  210. 

^  Sacla  V,  O'Connor,  68  How.  Pr. 
(N.  Y.)  420. 
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§  2724.    Court  in  which  the  Motiou  Should  be  Made.  — 

All  courts  of  general  common-law  jurisdiction  may  entertain  a 
motion  for  a  new  trial,  in  respect  of  trials  conducted  therein, 
whether  the  power  is  given  by  statute  or  not;  the  statutorj'  pro- 
visions being  rather  a  limitation  upon,  than  a  grant  of  power. ^ 
This  rule  has  been  maintained  for  more  than  two  centuries.  But 
courts  of  inferior  or  limited  jurisdiction  cannot,  in  the  absence  of 
express  statutory  grant,  thus  control  their  verdicts  or  judg- 
ments.* Accordingly,  it  has  been  held  that  probate,^  and  other 
inferior  courts  possess  no  power  in  this  respect.*  This  power  is 
conferred  upon  justices  of  the  peace  in  many  States ;  *  but  it 
is  usually  limited  td  nonsuits  and  judgments  by  default.*  Where 
the  right  is  not  expressly  given  by  statute,  a  justice  is  not  war- 
ranted in  hearing  the  motion.  The  legislature  of  a  State  cannot« 
in  ordinary  cases  between  individuals,  grant  a  new  trial,'  but  may 
do  so  where  final  judgment  has  been  rendered  in  favor  of  the 
State.*  In  the  absence  of  statutory  regulations,  it  may  be  stated, 
as  a  general  rule,  that  the  application  for  a  new  trial  should  be 
addressed  to  the  judge  who  tried  the  cause.  Statutes  so  provid- 
ing exist  in  many  States.'  Under  the  Massachussetts  statute,  the 
Supreme  Judicial  Court  of  that  State  is  authorized  to  grant  a 


1  Com.  V,  McElhaoey,  111  Mass. 
439;  Com.  v.  Green,  17  Mass.  515. 

2  Pub.  Stat.  Mass.  1882,  ch.  153,  §  6; 
ch.  1G7,  §  70;  ch.  214,  §  28;  Bor- 
rowscale  v.  Bosworth,  98  Mass.  34 ; 
Commonwealth  9.  Scott,  123  Mass. 
418.  The  Common  Pleas  Courts  of 
Bhode  Island  cannot  grant :  Brayton 
V.  Dexter  (R.  I.),  12  Atl.  Rep.  132. 

*  Bartling  r.  Jamison,  44  Mo.  141. 

*  People  V.  Justices  of  Chenango, 
2  Caines  Cas.  (N.  Y.)  319.  See  Hayne's 
New  Trials,  §  G. 

*  See  post,  §  2736 ;  Comp.  Law  Kan. 
1885,  §  46Go;  Code  Civ.  Proc,  §  110; 
Kerner  v,  Petigo,  25  Kan.  625 ;  Comp. 
Stat.  Neb.  1883,  p.  852,  Code  Civ. 
Proc,  §  983;  Cal.  Code  Crim.  Proc  , 
§    1451;    Rev.    Stat.  Ariz.  1887,  par. 


1447;  2  Rev.  Stat.  W.  Va.,  ch.  110, 
§  74;  Ark.  Dig.  1884,  §  4071,  4072; 
Hoi  ton  V.  Green  weU,  4  Dana  (Ky,), 
633. 

•  Downing  v.  Garner^  1  Mo.  751; 
Cason  V.  Tate,  8  Mo.  45;  Feuton  r. 
Russell,  6  Mo.  143;  1  R.  S.  Mo.  1S79, 
sec.  2949.  In  Nebraska  a  justice  can- 
not grant  except  for  fraud,  partiality 
or  undue  means.  State  v.  King 
(Neb.),  37  N.  W.  Rep.  810;  Templin  v. 
Snyder,  6  Neb.  491;  Cox  v,  Tyler,  6 
Neb.  297. 

f  Davis  V.  Pres.  &c.  of  Menasha, 
21  Wis.  491. 

»  Calkins  v.  State,  21  Wis.  501; 
People  r.  Frisbie,  26'  Cal.  135. 

•  Code  W.  Va.  1887,  ch.  131,  §  15; 
Lowe  V.  Foulke,  103  III.  58. 
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new  trial  after  sentence  of  death  has  been  passed  and  a  warrant 
issued  by  the  governor  and  council  for  its  execution.'  Some 
statutes  confer  upon  a  special  judge  the  same  authority  to  enter- 
tain the  motion  as  the  regular  judge. ^  Where  a  trial  court  is 
composed  of  several  judges,  the  ap[)lication  should  be  made  to 
the  one  who  heard  the  case.  He  cannot  refuse  to  hear  it,  or 
transfer  the  cause  and  motion  to  any  one  of  his  colleagues  for 
final  disposition.*  There  are  instances  where  the  motion  may 
be  made  before  a  judge  other  than  the  one  who  tried  the  case, — as 
where  a  judge  dies,  or  resigns,  or  where  his  terra  has  expired,  in 
either  of  which  events  his  successor  may  hear  the  motion.* 

§  2725.  Waiver  of  Bight  to  Make  the  Motion.  —  A  party 
may  waive  a  future  contingent  right,  as  well  as  one  which  he 
presently  has ;  hence  a  party  may,  either  by  stipulation  before 
trial,*  or  by  acts,  waive  his  right  to  make  a  motion  for  a  new  trial,' 
either  in  a  civil  ^  or  criminal  case.^  It  has  been  held  that  the 
right  to  make  the  mptionupon  the  ground  of  the  admission  and 
exclusion  of  evidence  is  waived  by  presenting  a  demurrer  there- 
to;® the  contrary  has  also  been  held.^  So,  where  the  motion  is 
put  upon  the  ground  of  improper*  conduct  of  the  jury,  it  must 
appear  that  the  mover  called  the  attention  of  the  trial  court  to 
the  same  at  the  time  it  was  discovered,  or  as  soon  thereafter  as 


>  Pub.  stats.  (1882),  ch.  214,  §  28; 
Commonwealth  v.  McElhaney,  111 
Mass.  439.  In  this  case,  it  is  said: 
*«Thi8  court,  by  virtue  of  its  general 
jurisdiction,  and  independently  of  any 
special  authority  conferred  upon  it  by 
statute, had  t'le  power  to  grant  new 
trials,  even  in  capital  cases.  Com.  o. 
Green, 1 7  Mass.  515.  But  whether  an 
inferior  court  was  authorized  to  grant 
anew  trial  on  tlie  merits  in  any  case, 
civil  or  criminal,  was  at  least  doubt- 
ful. Bac.  Abr  ,  Trial  L  ;  .13  East,  416, 
note.  The  King  o.  Mayor  of  Oxford,  3. 
Nev.  &  Man.  877;  People  v.  Justices  of 
('henango,  1  Johns.  Cas.  (X.  Y.)  179; 
8,  c.  2  Calne's  Cas.  (N.  Y.)  319. 


*  Rev.  Stat.  W.  Va.,  ch.  36,  §  21. 

'  VouUaixe  v,  VouUaire,  45  Mo. 
602. 

*  Life  Ins.  Co.  v,  Wiison,  8  Pet. 
(U.  S.)  291;  Code  W.  Va.  1887,  ch.  50, 
§  1 1 6.  May  be  made  before  judge  oth- 
er than  the  one  who  tried  the  case : 
Chicago  &c.  R.  Co.  v.  Marseilles,  107 
111.  313.    . 

^  Ladd  r.  Ilildebrant,  27  Wis.  135. 

*  Haclsley  v.  Muskegon  Cir.  Judge, 
58  Mich.  454. 

'  State  r.  Hall,  26  W.  Va.  236,  238. 
8  StoclcweU  V,  State,    101    Ind.    1; 
Ruddell  V.  Tyner,  87  Ind.  5$9. 

*  Missouri  &c.  R.  Co.  v.  Goodrich, 
38  Kan.  224;  s.  c.  16  Pac.  Rep.  439. 
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the  course  of  proceedings  would  permit,  or  he  will  be  held  to 
bave  waived  it,  unless  it  be  a  matter  which  he  could  not  waive,  or 
which  could  not  have  been  obviated  by  directing  the  mind  of  the 
court  to  it.*  The  knowledge  of  counsel  of  such  matters  is  the 
knowledge  of  the  client.^  It  may  be  laid  down,  as  ageneral  propo- 
sition, that  all  errors  or  supposed  errors  occurring  at  the  hearing, 
upon  which  ar  motion  for  a  new  trial  may  be  based,  and  which  re- 
quire exceptions  in  order  to  preserve  the  same  in  the  record  for 
review,  are  waived  unless  properly  excepted  to.  In  actions  for 
the  recovery  of  real  property,  in  which,  by  the  statutes  of  some  of 
the  States,  one  new  trial  is  granted,  as  of  course,  upon  the  mere 
application  of  the  defeated  party,  the  right  to  make  the  motion  is 
not  waived  because  the  petition  ^ets  up  a  claim  for  mesne 
profits,  or  because  an  equitable  defense  and  a  claim  for  equitable 
relief  is  set  up.*  Where  a  notice  of  intention  to  move  for  a  new 
trial  is  required,  a  failure  to  file  it  in  time  is  a  waiver  of  the 
right  to  move  for  a  new  trial.*  So,  a  failure  to  move  for  a  new 
trial  within  the  statutory  time,  is  ordinarily  regarded  as  a  waiver. 
So,  neglect  to  prepare  and  serve  a  proper  statement  of  the 
case  within  the  statutory  time  (where  this  preliminary  is  re- 
quired), is  a  waiver  of  the  right  to  move  for  a  new  trial.*  Taking 
an  appeal  from  the  judgment  is  a  waiver  of  the  right  to  present 
the  motion.' 

§  2726.  Effect  of  Other  Motions.  —  The  motion  for  a  new 
trial  may  be  made  after  a  previous  motion  to  set  aside  the  judg- 
ment has  been  denied.^     So,  a  motion  for  judgment  on  special 


1  Flesher  r.  Hale,  22  W.  Va.  45,  48 ; 
Dllworthr.  Com.,  12  Gratt.  (Va.)  689; 
Coleman V.  Moody,  4  Hen.  &  M.  (Va.)  1 ; 
Dower  v.  Church,  21  W.  Va;  23;  Fox 
V.  Hazelton,  10  Pick.  (Mass.)  275; 
Oleson  V.  Meader,  40  Iowa,  062;  Lee 
V.  McLeod,  16  Nev.  153;  State  v,  Tuller, 
84  Conn.  280;  DoUoff  v.  Stknpson,  33 
Me.  546;  ^fa^tin  v.  Tidwell,  86  Ga. 
832;  Parks  v.  State,  4  Ohio  St.  234; 
State  V.  Daniels,  44  N.  H.  383. 

*  Russell  9.  Qulnu,  114  Mass.  103; 


Fessenden  v.  Sager,  53  Me.  531 ;  Parker 
V.  State,  55  Miss.  414;  Cox  v.  People, 
80  N.  Y.  500. 

5  Checsebrongh  v.  Parker,  25  Kan. 
566. 

*  Cooney  v.  Furlong,  60  Cal.  620. 

*  Cooney  v.  Furlong,  66  Cai.  520; 
Campbell  9.  Jones,  41  Cal.  515;  Thomp- 
son V.  Lynch,  43  Cal.  482 ;  Stoycll  v. 
Cole,  19  Cal.  602. 

*  Corbettr.  Swift.  6  Nev.  194. 

^  Hayden  v,  Johnson,  59  Ga.  105. 
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iittdings,  non  obstante  veredicto^  does  not  preclude  a  motion  for  a 
new  trial.*  It  has  been  held  that  a  motion  for  a  new  trial  and  a 
motion  for  judgment,  notwithstanding  the  verdict,  are  not  in- 
consistent, but  may  stand  together*'  It  has  also  been  held  that 
a  motion  in  ain^est  of  judgment  and  a  motion  for  a  new  trial  may 
be  pending  at  the  same  time,^  that  they  may  both  be  made  suc- 
cessively in  the  same  case,  and  that  it  is  not  material  which  is 
made  first;  *  while,  on  the  other  hand,  it  is  held  that  the  motion 
for  a  new  trial  should  be  made*  first;  for,  it  is  said  that,  accord- 
ing to  the  strict  rules  of  practice,  a  motion  in  arrest  of  judgment 
is  a  waiver  of  a  motion  for  a  new  trial.'  Hence,  where  a  party 
files  both  motions,  and  has  the  motion  in  arrest  disposed  of,  and 
permits  judgment  to  be  rendered  without  directing  the  attention 
of  the  court  to  the  other  motion,  he  will  be  held  to  have  waived 
it.^  In  Missouri,  a  motion  for  a  new  trial  cannot  be  made  after 
a  motion  in  arrest  has  been  filed  and  overruled,  as  the  latter  mo- 


1  Chicago  &c.  R.  Co.  v.  Dlmick,  96 
lU.  42;  iDdianapolU  &c.  R.  Co.  v. 
McCaffrey,  62  Ind.  552;  Brannon  v. 
May,  42  Ind.  92;  Stone  v.  Hawkeye 
Ins.  Co.,  68  la.  737;  Nixon  v.  Downey, 
49  la.  166,  distinguished. 

*  Flsk  V.  Henarle,  14  Ore.  29;  s.  c. 
13  Pac.  Rep.  760.  See  Nixon  v,  Dow- 
ney, 49  la.  166. 

8  Habersham  v,  Wptter,  59  Ga.  11- 

*  Jewell  ».  Blanford,  7  Dana  (Ky.), 
478. 

«  Hall  t?.  Nees,  27  111.411. 

<  Candler  v.  Hammond,  23  Oa.  493, 
496.  The  court  said :  "  Whether  a  mo- 
tion for  a  new  trial  can  be  made  in  the 
courts  of  England,  after  an  unsuccess- 
ful motion  in  arrest  of  judgment,  is 
more  a  matter  of  practice  than  a  legal 
rule.  The  practice  Is  different  in  the 
different  courts.  In  the  Court  of 
Exchequer,  a  motion  in  arrest  of 
judgment  was  refused  because  it  was 
not  made  within  the  first  four  days  of 
the  term,  next  after  the  trial  of  the 


cause,  and  because  it  was  made  aft«r 
a  rule  nisi  lor  a  new  trial  had  been 
disposed  of.  Lane  v.  Crockett,  7 
Price,  566.  In  the  King's  Bench  a 
motion  in  arrest  of  judgment  may  be 
made  at  any  time  before  judgment  en- 
tered up,  and  even  after  a  rule  for  a 
new  trial  has  been  discharged.  1  Sel- 
louts Fract.  497 ;  Common  Pleas  same, 
lb,  482.  ♦  •  ♦  ♦  The  practice  Is 
somewhat  different'  In  relation  to  mo- 
tions for  new  trial.'*  Sellouts  Prac- 
tice of  K.  B.  and  C.  P.,  says  that 
motion  in  arrest  of  judgment  may  bo 
made  after  a  motion  for  new  trial, 
but  notvic«  versa,  '^  In  extraordinary 
cases,  however,  it  has  been  held  that  a 
motion  for  a  new  trial  will  be  enter- 
tained after  a  motion  in  arrest  of  judg- 
ment."   Tidd's  Prac.  913. 

Y  The  decision  seems  to  rest  upon 
the  ground  of  delay  in  failing  to  call 
up  the  motion  for  a  new  trlah  Hall  v. 
Nees,27Ill.  411. 
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tion  presupposes  and  admits  the  verdict  to  be  right ;  ^  but  where 
both  motions  are  filed  on  the  same  day,  and  the  motion  for  a  new 
trial  is  first  disposed  of,  the  latter  may  be  considered  on  appeal.* 
And  where  both  motions  were  filed  on  the  same  day  and 
acted  upon  at  the  same  time,  the  presumption  is  that  they  were 
disposed  of  in  the  proper  order.' 

§  2727.  Number  of  New  Trials:    In  Personal   Actions. — 

It  has  been  held  that,  after  an  adverse  decision  of  a  motion 
for  a  new  trial,  the  moving  party  has  no  right  to  file  another 
motion,*  for  the  matters  embraced  in  the  motion  have  become  re« 
adjudicata,^  While  a  second  motion  cannot  be  made  on  the  same 
ground,  it  is  held  that  it  may  be  made  on  a  different  ground, 
not  known  or  know^ble  until  the  original  motion  was  ruled 
upon,*  or  where  good  reasons  are  shown  for  not  incorporating 
the  ground  in  the  first  motion.^  Most  of  the  stiitutes  limit  the 
number  of  new  trials  that  may  be  had.  The  California  Civil  Code 
authorizes  but  one  motion.®  In  Illinois,^  Indiana,^®  Mississippi,^* 
Missouri,"  Tennessee, '•  Texas,^*  Virginia,"  and  West  Virginia,** 


1  Craig  V.  Mississippi  Mills,  12  Mo. 
App.  o85 ;  Carrington  v,  Hancock,  23 
Mo.  App.  2^9;  McComas  v.  State,  11 
Mo.  116. 

>  Farmers'  Bank  v.  Bayliss,  41  Mo. 
275,  286. 

'  Water  Imp.  Co.  v,  Gildersleeve 
(N.  M.),  16  Pac.  Rep.  278. 

*  Tliompson  v.  Lynch,  43  Cal.  482, 
Coombs  V.  Hibberd,  43  Cal.  463. 

*  Rogers  v.  Hoenig,  46  Wis.  361 ; 
Second  Ward  Bk.  v.  Upman,  14  Wis. 
696;  Cothren  v.  Connaughton,  24  Wis. 
134;  Kabe  v.  Eagle,  25  Wis.  108;  Moll 
V.  Benckler,  28  Wis.  611.  Provision 
that  motion  may  be  renewed  inserted  in 
order,  gives  party  right  to  reconsider- 
ation. Branger  V.  Buttrick,  28  Wis.  450. 

•White  V.  Perkins,  16  Ind.  858; 
Bryorly  v.  Clark,  48  Tex.  345;  Malone 
V.  Hopkins,  49  Ga.  221;  Ga.  Code 
(1882),  §  3721. 


^  Hughes  V.  M'Gee,  1  A.  K.  Marsh. 
(Ky.)  29.  See  1  Graham  and  Water- 
man on  N.  T.,  p.  637,  etseq. 

*  Dorland  v.  Cunningham,  66  Cal. 
484. 

»  2  Starr  &  Curtiss'  Annot.  Stat.,  p. 
1818,  par.  67. 

10  Charles  v.  Malott,  65  Ind.  184. 
Two  new  trials  on  ground  of  newly 
discovered  evidence  only,  in  very  rare 
cases  and  by  making  an  unusuaUy 
strong  and  satisfactory  case:  Hines  v. 
Driver,  100  Ind  315. 

"  Rev.  Code  Miss.  1880,  §  1719; 
Bowers  v.  Ross,  66  Miss.  213. 

^  R.  S.  1879  Mo.,  §  3705;  Hum- 
bert V,  Eckert,  7  Mo.  259. 

i«  Code  of  Tenn.  1884,  §  8335. 

"  1  Sayle's  Tex.  Civil  Stat.,  art  1370. 

^  Code  Va.  1887,  §  3392. 

w  Code  W.  Va-  1887,  ch.  131,  §  15; 
Watterson  r.  Moore,  23  W.  Va.  404. 
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not  more  than  two  new  trials  to  the  same  party  in  the  same 
cause  is  allowed.^  In  Texas  the  statute  is  qualified  as  fol* 
lows:  **  Except  when  the  jury  have  been  guilty  of  some 
misconduct,  or  have  erred  in  matter  of  law  ;  ^  and  in  that  State 
it  is  held  to  be  an  error  of  law  that  the  jury  have  been  misled 
by  the  charge  of  the  court. ^  In  Missouri  it  is  held  that  the 
statute  does  not  limit  the  number  of  new  trials  that  may  be  had 
on  the  grounds  (1)  of  errors  of  law  of  the  trial  court,  in  giving 
or  refusing  instructions  or  in  admitting  or  excluding  evidence, 
(2)  where  the  jury  errs  in  a  matter  of  law,  or  (3)  where  the  jury 
are  guilty  of  misconduct.*  Where  the  jury,  after  being  prop- 
erly instructed,  misconceive  or  entirely  disregard  the  charge,  or 
where  they  follow  erroneous  instructions,  they  err  in  matter  of 
law.*  And  the  Tennessee  statute  is  construed  to  permit  a  third 
trial  where  (1)  there  is  error  in  the  court's  charge  to  the  jury, 
or  (2)  where  the  court  erred  in  admitting  or  rejecting  evidence, 
or  (3)  where  the  jury  have  been  guilty  of  misconduct.*    But  in 


Although  one  or  more  of  the  verdicts 
n^cessltatlxig  the  new  trials,  was 
caused  by  the  mlscondact  or  mistake 
of  the  court.  Watterson  v.  Moore,  23 
W.  Va.  404. 

1  In  Nevada  In  criminal  cases,  only 
two  new  trials  allowed  on  ground  alone 
that  the  verdict  Is  contrary  to  law  or 
evidence:  Crim.  Prac.  Act  Nev.,  §  428. 
Gen.   Stat.  1885,  §  4308. 

s  Rains  v.  Hood,  23  Tex.  556. 

«  Austin  V.  Talk,  20  Tex.  164.  Aus- 
tin V,  Talk,  26  Tex.  127,  or  that  the 
verdict  is  without  evidence  to  support 
it.  Gibson  v.  HiU,  28  Tex.  77;  Ran- 
dall V.  Collins,  58  Tex.  231. 

4  State  V,  Homer,  86  Mo.  71,  re- 
versing 8,  c.  10  Mo.  App.  307.  The 
same  statute  was  formerly  construed 
not  to  allow  a  second  motion  for  er- 
rors of  law  of  the  court,  because  **  er- 
rors of  the  court  on  questions  of  law 
may  be  readily  reviewed  and  corrected 
by  writ  of  error  or  appeal :  '*  Hill  v, 
Wllkins,  4  Mo.  App.  86, 88.  When  court 


gives  improper  instructions,  and  the 
verdict  is  justified  by  the  facts  and 
law,  a  second  new  trial  cannot  be 
awarded:  State  ex  rel.  v.  Adams,  76 
Mo.  605,  609;  Boyce  v.  Smith,  16  Mo. 
317;  HiU  v.  Deaver,  7  Mo.  57. 

*  State  ex  rel.  v.  Adams,  76  Mo. 
609 ;  Hm  V.  Deaver,  7  Mo.  57 ;  Pratte 
V.  The  Judge,  12  Mo.  194;  Boyce  v. 
Smith,  16  Mo.  317;  Wright  v.  Adams, 
12  Mo.  App.  376.  See  Milliken  v.  Ross, 
9  Fed.  Rep.  855;  4  Wood  C.  C.  (U.  S.) 
69;  Johnson  v.  Wilson,  1  Piniiey 
(Wis.),  65;  Swinnsrton  v,  Stafford, 
3  Taunt.  232;  Fowler  v,  Ins.  Co.,  7 
Wend.  (N.  Y.)  270. 

•  Burton  v.  Gray,  10  Lea  (Tenn.), 
580,  582;  Whitemore  v.  Haroldson,  2 
Lea  (Tenn.),  313;  East  Tennessee  &c. 
R.  Co.  V,  Hackney,  1  Head  (Tenn.), 
169;  Turner  v.  Ross,  1  Humph. 
(Tenn.)  16,  19;  Ferrell  v.  Alder,  2 
Swan  (Tenn.),  77;  Trott  v.  West, 
Meigs  (Tenn.),  163;  Caruthers  o. 
Crockett,  7  Lea  (Tenn.),  91,  98. 
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that  State  it  is  held  (contrary  to  the  Missouri  rule)  that  a  refusal 
of  the  jury  to  regard  the  charge  of  the  court  is  not  such  misbe- 
havior as  will  authorize  a  third  motion  for  a  new  trial.^  In  Illi- 
nois it  is  held  that  the  statute  does  not  operate  to  restrain  the 
trial  court  from  granting  any  number  of  new  trials  for  errors 
of  law,  but  only  from  granting  to  the  same  party  more  than  two 
new  trials  upon  the  ground  of  the  verdict  being  against  the  evi- 
dence.^  The  statute  only  applies  where  a  trial  is  had,  and  does 
not  apply  to  a  case  of  nonsuit.^  In  Tennessee  and  Indiana  this 
statutory  prohibition  is  held  to  apply  to  the  Supreme  Court/  but 
in  Illinois  and  Mississippi  it  is  held  to  apply  only  to  trial  courts,* 
and  in  Michigan  it  is  held  that  a  new  trial  granted  by  the  Su- 
preme Court  on  a  writ  of  error  is  not  a  new  trial  within  the 
meaning  of  the  statute.®  So,  in  Mississippi  it  is  held  that  the 
statute  does  not  apply  to  cases  where  special  exceptions  are  taken 
to  the  ruling  of  the  court  upon  questions  of  law,  and  made  dur- 
ing the  trial,  upon  which  alone  the  judgment  is  reversed  by  the 
Supreme  Court  and  a  venire  de  novo  awarded.^ 

§  2728.  In  Real  Actions.  —  In  real  actions  in  some  of  the 
States  of  the  Union  either  party  is  entitled  to  apply  for  one 
new  trial,  as  of  right,  without  showing  cause'.®  In  Illinois  two 
applications  may  be  made  by  either  party.*  The  first  application 
may  be  made  without  showing  cause,^'^  but  the  second  is  within 
the  discretion  of  the  trial  court."    In  Iowa  **  Only  one  such  new 


1  Id. 

«  Silshe  9.  Lucas,  58  lU.  479. 

»  People  V.  St.  Clair  Cir.  Judge,  87 
Mich.  131. 

*  KnoxviUe  Iron  Co.  v.  Dobson,  15 
Lea  (Tenn.)i  410;  Headrick  r.  Wise- 
hart,  57  Ind.  129;  Shirts  v.  Irons,  47 
Ind.  445. 

«  Illinois  &c.  R.  Co.  v,  Patterson, 
93  ni.  290;  Wildy  v,  Bonney,  35  Miss. 
77. 

«  Dennison  v.  Genesee  Cir.  Judge, 
87  Mich.  285. 

'  Wildy  V,   Bonney,  85  Miss.  77; 


Garnett  v.  Kirksman.  33   Miss.  889; 
Ray  V.  McCary,  26  Miss.  404. 

*  Provision  binding  on  U.  S.  courts 
sitting  in  California:  Equator  Co.  v. 
Hall,  106  U.  S.  86. 

*  1  Starr.  &  Curtiss'  Annot.  Stat, 
m.,  ch.  45,  par.  35. 

w  Lowe  V.  Foulke,  103  lU.  68; 
Charaberlin  r.  McCarty,  63  111.  262; 
Shackleford  v,  Bailey,  35  lU.  887,- 
Emmons  v.  Bishop,  14  III.  152. 

"  Vance  v.  Schuyler,  6  Dl.  100» 
Riggs  V.  Savage,  9  111.  129. 
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trial  may  be  granted  "  (not  one  to  either  party  as  many  statutes 
provide) ;  ^  in  Michigan  not  more  than  two,'  and  in  Wisconsin, 
but  one,  without  cause.' 

§  2720.  Amendment  of  the  Motion.  *»  Ordinarily  a  motion 
for  a  new  trial  cannot  be  amended  by  adding  new  grounds.^  In 
Georgia  the  motion  may  be  amended  so  as  to  include  a  ground 
that  has  arisen  since  the  making  of  the  original  motion ;  ^  and 
where  the  motion  is  continued  from  time  to  time  by  order  of 
court,  it  may  be  amended  at  any  time  before  final  disposition.*. 
But  wheth^  the  motion  can  be  amended  in  the  court  below  after 
judgment  on  writ  of  error  reversing  the  grant  of  a  new  trial, 
even  before  remitter  is  entered,  is  not  settled.^  Where  a  new 
trial  is  granted  on  an  agreed  state  of  facts  by  the  trial  court  and 
overruled  by  the  Supreme  Court,  the  movant  may  amend  the 
motion  before  the  judgment  of  the  Supreme  Court  is  made  the 
judgment  of  the  court  below,  by  showing  that  the  facts  were 
agreed  to  under  a  mistake  as  to  their  truth.®  The  Missouri  stat- 
ute does  not  authorize  the  filing  of  a  supplemental  motion  after 
the  expiration  of  the  statutory  time.*  In  an  early  Iowa  case  it 
was  held  that,' on  a  ground  other  than  that  of  newly  discovered 
evidence,  a  motion,  filed  within  the  statutory  time,  might  be 
amended  by  leave  of  court,  at  any  time  during  (he  term  at  which 
the  trial  was  had,  the  amendment  being  germane  to  the  grounds 


1  Miller'8  Annot.  Code  1886,  §  8268. 
See  Beckman  v,  Bichardson,  28  Kan. 
US, 

3  2  HoweU's  Annot.  Stat.  Mich. 
(1882),  §  7822. 

«  Boland  v,  GlUett,  44  Wis.  829. 

4  Powell  V.  Howell,  21  Ga.  214,  216. 
A  In   extraordinary    cases    to    be 

judged  by  the  court  In  its  discretion. 
Moore  r.  Ulra,  34  Ga.  865 ;  Snelling  vl 
Darren,  17  Ga.  141.  Contra,  Biggins 
V.  Brown,  12  Ga.  271.  Motion  is  made 
amendable  by  statute:  Ga.  Code,  § 
8503;  Power  v.  Savannah  &c.  B.  Co., 
66  Ga.  471,  474;  Ford  v.  Holmes,  61 
Ga.  419;  Vanover  v.  Turner,  41  Ga. 


577.  In  Gano  v.  Wells,  86  Kan.  688, 
692,  an  amendment  was  allowed,  but 
nothing  said  about  the  propriety  of  it. 
The  brief  of  the  evidence  is  amendable 
at  th«  hearing:  Doggett  v.  Simms 
(Ga.),  4  S.  E.  Bep.  909. 

<  Girardey  v.  Bessman,  62  Ga.  654, 
659.  So  as  to  perfect  brief  of  testi- 
mony: HamUton  v.  Conyers,  25  Ga. 
158. 

T  Slater  o.  Manes,  54  Ga.  671, 
672. 

8  Daniel  v.  Foster,  49  Ga.  303. 

»  B.  S.  Mo.  1879,  §  1967;  State  o. 
Brooks,  92  Mo.  542. 


2068 


MOTIONS  roR  NEW  TRIAL.       [2  Thomp.  Tr.^ 


set  out  in  the  original  motion.*  And  in  a  very  recent  case  in 
that  State  it  is  held  that  an  amendment  of  a  motion  on  the  ^ound 
of  newly  discovered  evidence  filed  more  than  three  days  after 
verdict(8tatutory  time),  but  during  the  term,  may  be  considered, 
as  the  law  does  not  require  the  motion  on  this  ground  to  be  filed 
within  three  days.^  But  in  that  State  an  amended  petition  for  a 
new  trial,  filed  after  the  expiration  of  the  statutory  time,  setting 
out  new  grounds,  cannot  be  considered.^  It  has  been  seen  that 
a  notice  of  intention  to  move  for  a  new  trial  cannot  be  amended 
after  the  expiration  of  the  statutory  time,  for  the  reason  that  *o 
permit  it  would  be  in  effect  to  extend  the  time  prescribed  by 
statute.  By  analogy  this  rule  should  be  applied  to  the  motion 
itself,  and  the  reason  supporting  it  appears  to  be  the  foundation 
of  the  Iowa  cases. 

§  2730.  Effect  of  Filing:  tlie  Motion.-^  As  a  general  rule,  the 
filing  of  a  motion  for  a  new  trial  is  a  waiver  of  all  exceptions 
previously  taken  and  not. expressly  embodied  in  it;  *  though  the 
contrary  rule  has  been  announced.^  A  motion  for  a  new  trial  is  not 
a  waiver  of  a  writ  of  error.*  A  rule  making  it  such  is  effective 
only  by  requiring  the  party  to  make  the  waiver  a  matter  of  rec- 
ord before  the  hearing  of  the  motion.^  A  pending  motion  for  a 
new  trial,  seasonably  filed,  keeps  the  cause  in  the  trial  court,  and^ 
so  long  as  it  remains  undisposed  of,  there  can  be  no  final  judg* 
ment,  within  the  meaning  of  the  statute  regulating  appeals.®  At 
common  law  the  motion  for  a  new  trial  suspended  the  judgment 


1  Snowden  v,  Craig,  20  Iowa,  477. 
A  priorif  this  rule  should  apply  to  a 
motion  made  on  the  grounds  of  newly 
discovered  evidence,  as,  where  good 
cause  is  shown,  the  motion  on  this 
ground  may  be  made  after  term. 

*  Van  Horn  v.  Kedmon,  67  Iowa, 
689.  See  Spears  v,  Mt.  Ayr,  66  Iowa, 
721. 

^  Harnett  v,  Harnett,  59  Iowa, 
401. 

*  Johnson  v.  State,  43  Ark.  391, 
393. 


^  United  States  v.  Dashiel,  4  WalL 
(U.  S.)  182. 

•  Brown  v.  Evans,  18  Fed.  Rep.  66. 
^  United  States   v.  Hodge,  6  How. 

(U.  S.)  279. 

*  Brown  r.  Evans,  18  Fed.  Rep.  56 ; 
LouisvlUe  C.  Works  v.  Commonwealth, 
8  Bush  (Ky.),  181;  New  York  &c.  r1 
Co.  v.  Doane,  105  Ind.  92.  But  a  mo- 
tion filed  out  of  time,  without  leave  of 
court,  will  not  carry  case  over  to  next 
term.  Taylor  v.  Genall,  10  Mo.  App. 
250. 
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And  all  its  effects  until  it  was  disposed  of.  This  rule  has  been 
adopted  in  Kentucky  *  and  Iljinois ;  ^  but  in  the  latter  State  a  mo- 
tion after  judgment  will  not  have  this  effect.^  In  this  country 
this  rule  of  the  common  law  has  been  generally  supplanted  by 
statutory  provisions;  and,  in  order  to  obtain  a  stay  of  execution, 

■ 

the  proceedings  prescribed  by  statute  must  be  strictly  pursued, 
as  the  pendency  of  the  motion  does  not  per  «c  stay  the  execution. 
Where  a  stay  is  desired,  an  order  of  court  to  that  effect  should 
be  obtained.  The  power  of  courts  to  temporarily  stay  the  issu- 
ing of  execution,  is  exercised  in  an  almost  infinite  variety  of 
^circumstances,  to  the  end  that  justice  may  be  administered.^ 


^  Suspends  judgment  for  every 
purpose:  Turner  v,  Booker,  2  Dana 
(Ky.),  336;  Wright  v.  Haddock,  7 
Dana  (Ky.),  254;  Reynolds  v.  Horlne, 
13  B.  Mon.  (Ky.)  235.  But  a  motion 
to  set  aside  an  order  overruling  a  mo- 
tion for  a  new  trial  does  not:  Louls- 
YiUe  Rock  Line  Co.  v.  Kerr,  78  Ky.  12, 14. 

«  People  V.  Gary,  105  lU.  264;  Hear- 
«on  o.  Graudine,  87  111.  115. 


8  Parr  v.  Van  Home,  40  lU.  122. 

*  Church  V,  Goodin,  22  Kan.  627; 
People  ex  rel.  Carpenter  v,  Loucks,  28 
Cal.  68;  Eaton  v,  Caldwell,  3  Minn. 
134.  <*A  rule  nUi  for  a  new  trial  shaU 
not  operate  as  a  supersedeas,  unless  so 
ordered  by  the  court. '•  Court  may  de- 
mand security,  etc.:  Ga.  Code  (1882), 
§  3724. 
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CHAPTER    LXXTX. 

TIME  OF  MAKING  THE  MOTION. 
Section 
2735.  In  General. 

2786.  Statutory  Provisions:  Civil  Cases. 

2787.  When  the  Motion  may  be  Made  after  Statutory  Time :  Statutory  Excep- 

tions :  Grounds  Discovered  after  Term. 

2738.  "  Unavoidably  Prevented :  "  **  Extraordinary  Cfi^es." 

2739.  Extension  of  Time. 

2740.  Criminal  Cases. 

2741.  Beal  Actions. 

2742.  Computation  of  the  Time. 

§  2735.  In  General. — At  common  law  and  in  chancery ,, 
the  time  of  making  the  motion  was  matter  of  practice,  con> 
trolled  by  rule  of  court.  It  remains  so,  unless  the  statute  has- 
regulated  the  practice.  But  where  the  statute  has  not,  and 
the  court  has  no  rule  upon  the  subject,  it  is  largely  within 
the  discretion  of  the  judge  before  whom  the  motion  is 
made,  to  decide  in  each  instance,  whether  or  not  it  is  made  in 
time.*  Where  the  motion  is  made  before  trial  it  presents  no 
question  and  cannot  be  considered.^  Thus,  in  a  trial  without  a 
jury  where  findings  are  requested  and  judgment  is  entered  before 
they  are  made,  it  is  merely  provisional,  and  will  not  be  deemed 
perfected  so  that  a  new  trial  can  be  based  upon  it  until  the  find- 
ings are  complete.^  But  after  a  trial  and  decision  upon  the  main 
issue,  the  motion  should  be  presented,  although  subsidiary  mat- 
ters {e.g,y  an  accounting)  are  reserved  for  future  disposition.^ 

§  2736.  Statutory  Provisions:  Civil  Cases. —  In  Georgia  the 
application  for  a  new  trial,  except  in'*  extraordinary  cases,"  must 
be  made  during  the  term  at  which  the  trial  was  had.*    In  Florida 

Conklin  v.  Hinds,  16  Minn.  457,  »  O'Blinskle  v.  Judge  of  Kent  Cir- 

467.  cuit,  84  Mich.  62. 

>  Ikerd  V.  Beavers,   106    Ind.  483,  ^  Ashtonv.Tliompson,  2dMinn.830. 

492;  Pence  v.  Garrison,  93  Ind.  845.  ^  Ga.  Code,  1882,  §  8719. 
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it  cannot  be  made  after  the  trial  terni.^    In  Illinois  it  must  be 

ft 

made  during  the  trial  and  before  final  judgment  is  entered.^  In 
Tennessee  it  must  be  made  during  the  term.'  In  Indiana  it  may 
be  made  at  any  time  duringthe  term,  unless  the  cause  is  discovered 
afterwards,*  '*  and  if  the  verdict  or  decision  be  rendered  on  the 
last  day  of  the  session  of  any  cotirt,  or  on  the  last  day  of  any  term, 
then,  on  the  first  day  of  the  next  term  of  such  court,  whether 
general,  special,  or  adjourned."  *  In  Arizona  and  Texas  it 
must  be  within  two  days  thereafter,  if  the  term  of  court  shall 
continue  so  long ;  if  not,  then  before  the  end  of  the  term ;  ^ 
and  in  Arkansas,^  Iowa,®  Kansas,®  Kentucky ,^^  Nebraska  ^^  and 


1  McCleUan'8  Dig.  Fla.  (1881),  ch. 
88,  §  1;  Fftlatka  &c.  R.  Co.  v.  State 
(Fla.),  3  South.  Rep.  158. 

>  Starr  &  Curtiss  Annot.  Stat.  111. 
(1885),  ch.  110,  par.  57;  Campbell  v. 
Conover,  26  111.  64.  In  time  if  made 
at  term  though  judgment  on  special 
findings  of  jury  has  been  entered  at 
previous  term  and  set  aside  ou  appeal : 
Chicago  &c.  R.  Co.  t?.  Dimick,  96  lU.  42. 

»  Code  of  Tenn.  1884,  §  8832. 

*  Smith  V.  Little,  67  Ind.  549. 

*  1 R.  S.  Ind.  1888,  §  561 ;  Dodge  v. 
Pope,  93  Ind.  480.  In  proper  case, 
motion  for  new  trial  may  be  filed  after 
the  entry  of  judgment.  Cox  v.  Baker, 
113  Ind.  62;  s.  c.  14  N.  £.  Rep.  740; 
Hinkle  v,  Margerum,  50  Ind.  240; 
Reals  V.  Reals,  20  Ind.  163.  On  ground 
of  disqualification  of  jury,  must  be 
made  before  verdict — too  late  after. 
Held  waived,  though  disqualification 
wholly  unknown  to  party  at  time  jury 
sworn,  under  practice  of  drawing  jur- 
ors in  Federal  courts :  Brewer  v,  Ja- 
cobs, 22  Fed.  Rep.  217,  233.  In  par- 
tition made  at  term  at  which  finding 
was  made  or  verdict  was  rendered, 
except  in  the  civil  cases  by  consent. 
Jones  V.  Jones,  91  Ind.  72,  76;  1  R.  S. 
Ind.  1888,  §  561.  "  Decision,"  as  used 
In  §  601,  means  **  finding."  Cliristy  v. 
Smith,  80  ind.  573;  Wilson  v.  Vance, 


55   Ind.  894.    Also  applies  to   parti- 
tion suits:  1  R.  S.  Ind.  1888,  §  1188. 

•  Ariz.  Rev.  Stat.  (1887),  par.  836; 
1  Sayles'  Tex.  Civil  Stat.  (1888),  art. 
1371.  In  Texas  it  may  be  made  with- 
in two  days  after  the  execution  of  a 
writ  of  inquiry:  Edwards  v.  Jam^s, 
18  Tex.  52;  Roseboro  v,  Thompson/  1 
App.  C.  Civ.,  §19. 

»  Ark.Dig.  (1884),  §5153;  Nichols 
V,  Shearon,  49  Ark.  75;  «.  c.  4  S.  W.' 
Rep.  167. 

8  MUler's  Code,  Iowa,  1886,  §  2888 ; 
Stiles  V,  Est.  of  Botkin,  30  Iowa,  60. 
The  fact  that  the  court  is  not  in  ses- 
sion for  a  few  days  after  verdict,  in 
the  midst  of  the  term,  will  not  pro- 
long the  time  for  filing  such  motion. 
Ewaldt  V,  Farlow,  62  Iowa,  212. 

»  Comp.  Laws  Kan.  1885,  §  4118. 

w  Harris  r.  Ray,  15  B.  Mon.  (Ky.) 
628,  631;  Long  v.  Hughes,  1  Duv. 
(Ky.)  387;  White  v.  Crutcher,  1  Bush 
(Ky.),  472;  Humphreys  v.  Walton,  2 
Bush  (Ky.),  581.  Frior  to  Code,  § 
342,  motion  could  have  been  made  at 
any  time  during  term:  Grant  v,  Shel- 
ton,  3  B.  Men.  (Ky.)  420. 

"  Comp.  Stet.  Neb.  1887,  p.  779; 
Code  Civ.  Proc,  §  816;  Wells,  Fargo 
&  Co.  tJ.^Preston,  3  Neb.  444.  Statute 
is  mandatory;  Fox  v.  Meacham,  6 
Neb.  530. 
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Ohio,^  it  must  be  within  three  days  thereafter,  unless  the  party- 
is  **  unavoidably  prevented  "  (this  exception  does  not  appear  in 
the  Iowa  statute),  except  upon  the  ground  of  newly  discovered 
evidence.  This  same  limitation  as  to  time  exists  in  Massachu- 
setts, where  the  motion  is  made  for  errors  of  the  court  in  matters 
of  law.^  In  Missouri  the  motion  must  be  made  **  within  four 
days  after  the  trial;  if  the  term  shall  continue  so  long,  and  if  not, 
then  before  the  end  of  the  term."  ^  In  California,  the  motion 
must  be  made  as  soon'as  practicable  after  the  completion  of  the 
moving  papers,  of  if  the  motion  is  made  upon  the  minutes  of 
the  court,  as  soon  as  practicable  after  the  notice  is  filed.* 
In  Idaho  and  Nevada  the  application  shall  be  made  at  the  earliest 
period  practicable  after  filing;  the  affidavit  and  statement.^  In 
Minnesota  there  is  no  statutory  limit  as  to  time,  except  where 
the  motion  is  made  upon  the  minutes,  when  it  must  be  made 
during  the  trial  term ;  but  in  that  State  it  is  held  ( 1 )  that  the 
motion  must  be  made  before  judgment,  if  the  party  have  a  **  rea- 
sonable opportunity  "  to  make  it;  (2)  but  if  not,  he  may  make 
it  afterwards,  within  the  time  for  taking  an  appeal  from  the  judg- 
ment; (3)  yet  the  party  must  use  due  diligence,  or  he  will  lose 
his  right  to  move;  and  (4)  these  rules  apply  whether  the  cause 
is  tried  by  a  jury,  a  referee,  or  the  court.®  In  Alabama,  the 
party  may  apply  for  a  re-trial  at  any  time  within  four  months 
after  the  rendition  of  the  judgment,  upon  the  ground  of  surprise, 
accident,  mistake  or  fraud ;  ^  but  in  condemnation  proceedings 
the  new  trial  must  be  applied  for  **  within  ten  days  after  the  as- 
sessment but  not  afterwards."  ®     In  Oregon  the  motion  must  be 


1  Laws  of  Ohio,  1880,  §5307;  Mark- 
ward  V.  Doriat.  21  Ohio  St.  637. 

>  Pub.   Stat.   Mass.   1882,   ch.   153, 

§9. 

3  1  R.  S.  Mo.   1879,  §  3707;  Moran 

V.    January,    52    Mo.    523;    Honey  v. 

Honey,  18  Mo.  466. 

*  Cal.  Code  Civil  Proc,  §  660;  1 
Hayne  on  New  Trials,  §  164. 

*  Stevens  v,  N.  W.  Stage  Co.,  1 
Idaho  (n.  s  ).  694;  Nev.  Practice  Act, 
§  198;  Gen.  Stat.  Nev.  1885,  §  3220. 


«  Kimball  v.  Palmerlee,  29.  Minn. 
802;  Groh  v.  Bassett,  7  Minn.  325; 
Cochrane  v.  Halsey,  25  Minn.  52.  In 
Wisconsin  the  motion  cannot  be  made 
on  the  judge's  minutes  after  the  trial 
term.  Dunbar  v,  Holllnshead,  10  Wis. 
505;  Prentiss  r.  Danaher,  20  Wis.  311 ; 
Gaus  V.  Harmison,  44  Wis.  323;  Whit- 
ney V.  Karner,  44  Wis.  563. 

T  Laws  of  Ala.  1886,  §2872. 

8  Laws  of  Ala.   1876,  §  3593. 
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made  at  the  trial  term,  and  within  one  day  after  the  rendition  of 
the  verdict  or  decision,^  unless  the  decision  is  rendered  in  vaca- 
tion upon  trial  by  the  court,  when  it  must  be  filed  within  twenty 
days  from  the  date  of  the  decision ;  except  where  the  next  regular 
term  commences  within  less  than  twenty  days,  then  such  motion 
shall  be  filed  upon  the  first  day  of  such  term.^  In  Michigan,  iii 
condemnation  proceedings,  the  new  trial  must  be  applied  for 
**  within  two  days  after  rendition  of  verdict."  ^  By  statute  of 
many  States  a  justice  of  the  peace  is  permitted  to  entertain'a  mo- 
tion for  a  new  trial,  under  limitations,  where  it  is  made  within 
the  prescribed  time.  Many  of  these  provisions  will  be  found  in 
the  foot-notes.*  Where  the  motion  is  filed  after  the  statutory 
time  it  is  too  late,*  and  should  be  overruled,  unless  it  comes  with- 
in a  statutory  exception.* 


1  1  Hiirs  Annot.  Laws  Oregon, 
1887,  §  236. 

«  lb.,  §  237. 

»  1  HoweU's  Stat.  Mich.  1882,  p. 
.1299,  §  11.  *  ' 

*  Arkansas.  —  Within  ten  days  after 
judgment,  in  trial  by  justice,  but  not 
by  jury.  Ark.  Dig.  1884.  §§  4071, 4072, 
Kansas. — Witliln  five  days  after  de- 
cision or  verdict.  Com.  Laws  Kan. 
1885,  §  4665;  Kemer  p.  Fetigo,  25  Kan. 
662;  Woodward  v.  Trask  Fish  Co., 
88  Kan.  284;  s.  c  16  Pac.  Rep.  456. 
Nebraska. — Within  fonr  days  after 
entering  judgment.  Comp.  Laws  Neb. 
1887,  p.  643;  Code  Civ.  Proc,  §  983. 
JSouth  Carolina. —- Within  five  days 
after  judgment.  Code  S.  C,  §§  87,  88 ; 
Lawrence  v.  Isear  (S.  C),  3  S.  E. 
Rep.  222;  Abrams  v.  Carlisle,  18  S. 
C.  245.  r«xa«.  — Within  five  days 
after  rendition  of  judgment.  1  Sayles* 
Stat.  Tex.  1888,  art.  1624. 

*  Soper  V.  Medberry,  24  Kan.  128; 
Evansville  v.  Martin,  103  Ind.  206; 
Patterson  v.  Jack,  69  Iowa,  633;  Deer- 
ing  V.  Johnson,  33  Minn.  97;  Conklln 
V.  Hinds,  16  MIdu.  411,  457;  KimbaU 
o.Palmerlee,  29  Minn.  302. 


<  Error  to  grant  motion  after  lapse 
of  time  in  absence  of  showing  that  he 
was  "  unavoidably  prevented"  (stat- 
ute exception).  Osborne  v.  Hamilton, 
29  Kas.  1,  4 ;  Odell  v.  Sargent,  3  Kas. 
80;  McDonald  v.  Cooper,  82  Kas.  60; 
Mitchell  V.  Milhoan,  11  Kas.  617;  Nes- 
bit  V.  Hines,  17  Kas.  816;  Fowler  r. 
Young,  19  Kas.  150;  Soper  v.  Med- 
berry, 24  Kas.  128 ;  Campbell  v.  Con- 
over,  26  111.  64;  Boardman  t?.  Beck- 
with,  18  Iowa,  292;  Clinton  Nat.  Bk.  v. 
Graves,  48  Iowa,  228,  230;  Patterson  v. 
Jack,  59  Iowa,  632.  Delay  to  file  mo- 
tion for  new  trial  until  after  statutory 
time  because  motion  for  judgment  up- 
on special  findings  of  jury  remains  un- 
disposed of,  fatal.  City  of  Osborne  v. 
Hamilton,  29  Kan.  1;  Civil  Code,  §  308. 
Defendant  was  convicted  and  moved 
in  arrest  of  judgment,  case  went  to 
Supreme  Court  on  a  certificate  of  a 
division  of  opinion.  After  decision  of 
that  court  defendant  moved  in  Circuit 
Court  for  new  trial.  Held,  too  late. 
United  States  v.  Simmons,  14  Blatch. 
C.  C.  478. 
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§  2737.  When  the  Motion  may  be  Made  after  Statutory 
Time :  Statutory  Exceptions :  Grounds  Discovered  After 
T^rm.  —  Most  of  the  statutes  permit  the  motion  to  be  filed  after 
the  trial  term,  where,  by  reasonable  diligence,  the  grounds  upon 
which  the  motion  is  based  could  not  be  discovered  during  the 
term.  Thud,  in  Alabama,  where  a  release  or  discharge  is  claimed 
upon  any  writing  which  is  lost  or  mislaid  (and  where  the  party 
is  unable  to  prove  it  by  secondary  evidence),  but  which  is  found 
after  the  term,  a  re-trial  may  be  had  at  any  time  within  two  years 
after  judgment.*  In  Arkansas,^  Indiana,^  Iowa,*  Kansas,^  Ken- 
tucky,* and  Ohio,^  where  the  ground  is  discovered  after  the 
trial  term,  the  motion  must  be  made  **  not  later  than  the  second 
term  after  discovery;  "  but  in  Arkansas  no  application  shall  be 
made  **  more  than  three  years  after  the  final  judgment  was  ren- 
dered." ®  In  Indiana,®  Iowa,*®  Nebraska,**  Ohio,*^  and  Wiscon- 
sin,*^ no  application  shall  be  made  more  than  one  year  after  final 
judgment.**  Under  most  of  the  statutes,  the  motion  may  be  made, 
on  the  ground  of  newly  discovered  evidence,  after  the  trial 
term  ;  yet  the  limitations  just  stated  usually  apply  to  this  as  to 
other  grounds  discovered  after  term.     The  application  must  show 


1  Laws  of  Ala.  1886,  §  2871. 

«  Ark.  Dig.  1884,  §  6166. 

s  Rev.  Stat.  Ind.  1888,  §  568. 

4  MiUer^s  Annot.  Code,  Iowa,  1886, 
§  8166.  Ground  discovered  so  near 
the  close  of  the  term  that  application 
cannot  be  made  at  that  term,  may  be 
made  at  the  following  one.  Alger  v, 
Merritt,  16  la.  121. 

^  Comp.  Laws  Kan.  1886,  §  4120. 

«  Civil  Code  Ky.,  §  344. 

^  Laws  of  Ohio,  1880,  §  6809. 

8  Ark.  Dig.  1884,  §  6166. 

»  Bev.  Stats.  1888,  §  668;  Boosh  v. 
Layton,  61  Ind.  106. 

w  Miller's  Code,  1886,  §  3166;  Gray 
V.  Coan,  48  la.  424;  Bond  v.  Epley,  48 
la.  600. 

"  Comp.  Stat.  Neb.  1887,  p.  780,  § 
818.. 


^  Laws  of  Ohio,  1880,  §  6809. 

w  Rev.  Stat.  Wis.  1878,  §2879;  Smith 
V.  Smith,  61  Wis.  666. 

^*  In  Georgia,  where  the  application 
is-  made  after  adjournment  of  court, 
'^some  good  reason  must  be  shown 
why  the  motion  was  not  made  during 
the  term,  which  shall  be  judged  by 
the  court."  Ga.  Code,  §  3721.  In 
South  Carolina,  where  the  action  waa 
to  recover  personal  property,  and  the 
verdict  was  so  vague  and  indefinite 
that  it  did  not  identify  the  property, 
the  motion  may  be  made  at  the  third 
term,  more  tlian  a  year  after  trial, 
notwithstanding  provisions  of  the 
Code,  §  289,  requiring  the  motion  to 
be  made  at  the  trial  term  or  the  next» 
Eason  v.  MUler.  18  S.  C.  381. 
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diligence.^     And  it  has  been  held  that  a  new  trial  will  be  granted 
on  this  ground  after  the  affirmance  of  judgment  on  appeal.^ 

§  2738.  [Continued.]  «< Unavoidably  Prevented:"  "Ex- 
traordinary Case." — When  the  party  is  **  unavoidably  prevented" 
from  filing  the  motion  within  the  prescribed  time,  many  statutes 
permit  it  to  be  made  afterwards.^  The  words  **  unavoidably 
prevented  "  are  equivalent  in  meaning  to  circumstances  beyond 
the  control  of  the  moving  party,  and  do  not  excuse  mere  neg- 
lect.* Where  this  reason  is  alleged  for  not  making  the  motion 
sooner,  it  must  distinctly  appear  that  intervening,  circumstances 
were  clearly  beyond  the  mover's  control.  Under  the  practice  of 
most  of  the  States,  when  this  cause  is  shown,  the  niiotion  maybe* 
presented  after  the  terra;  yet  in'Nebraska  the  statute  is  construed 
to  mean  that  the  motion  may  be  made  after  the  expiration  of 
the  statutory  three  days,  but  not  after  the  trial  term.*  In 
Georgia,  in  an  **  extraordinary  case,"  where  the  ends  of  justice 
require  it,  and  the  cause  is  still  within  the  control  of  the  court, 
a  rule  nisi  may  be  moved  after  the  expiration  of  the  term  at 
which  the  trial  was  had,  but  there  shall  be  but  one  such  extraor- 
dinary motion  made  or  allowed.*    And  under  such  circumstances. 


1  Alger  V.  Merritt,  16  la.  121; 
Stackslager  t7.  McKee,  40  la.  212;  First 
I^at.  Bk.  V.  Murdough,  40  la.  26 ;  MU- 
ler  v.  Albangh,  24  la.  128;  Stinanan 
r.  3eath,  36  la.  73;  Rooh  v.  Brewster 
(Iowa),  36  N.  W.  Rep.  649;  Green- 
wait  «.  Tucker,  10  Fed.  Rep.  884; 
Civil  Code  of  Ky.,  §  844;  Scott  v, 
Scott,  82  Ky.  328;  Rev.  Stat.  Wis. 
1878,  §  2879:  Smith  r.  Smith,  51  Wis. 
665.  Equity  will  grant  alter  court  of 
law  ceases  to  have  power,  when: 
Hoskins  v.  Hattenback,  14  la.  814; 
Johnson  v.  Lyon,  14  la.  434 ;  Dixon  o. 
Graham,  16  ^la.  8J0;  McGregor  «. 
Gardner,  16  la.  638. 

s  Sheffield  v.  Mullin,  28  Minn.  251. 
See  Tucker  t?.  White,  27  How.  Pr.  (N. 
y.)  97;  «.  c.  28  How.  Pr.  (N.  Y.)  78; 


Blydenburg  v.  Johnson,  9  Abb.  Pr.  Cn» 
8.)  (N.  Y.)  469;  Tracey  «.  Altmyer,  46: 
N.  Y.  698;  Spanagel  t?.  Dellinger.  3* 
Cal.278;  Johnson  v.  Paul,  23  Minn.  46. 

«  Fudge  t7.  St.  Louis  &c.  R.  Co.,  81 
Kan.  146;  Hemme  v.  School  Dist.,  30 
Kan.  377. 

^  Roggencamp  o.  Dobbs,  16  Neb» 
620. 

^  £z  parte  Holmes,  21  Neb.  824,. 
327;  9,  e.  32  N.  W.  Rep.  71.  See  State 
V,  Hughes,  86  Kan.  632;  s.  c.  12  Pac. 
Rep.  28;  Commonwealth  v.  Wey- 
mouth, 2  Allen  (Mass.),  144;  State  v. 
Dougherty,  70  Iowa,  439;  «.  c.  80  N. 
W.  Rep.  686. 

«  Ga.  Code  1882,  §  3721 ;  Candler  p. 
Hammond,  23  Ga.  493,  497;  Graddy  v. 
Hightower,  1  Ga.  268. 
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the  motion  maybe  made  before  a  judge  in  vacation.*  In  a  crim- 
inal case,  wliere  an  attorney  abandons  his  client  because  his  fees 
are  not  paid,  this  is  not  an  extraordinary  ground. ^ 


§  2730.  Extension  of  Time. — The  time  for  making  the 
motion  may  be  extended  (1)  by  the  court,  (2)  by  consent  of  the 
parties,  and  ( 3 )  by  waiver  of  the  parties.  ( 1. )  It  has  been  held 
that  the  statutory  provisions  as  to  time  are  directory  merely, 
and  the  court  may,  within  its  discretion,  grant  an  extension,*  or 
may  entertain  a  motion  filed  after  the  expiration  of  the  statutory 
time.*  Other  cases  hold  that  the  statute  is  imperative,  and  that  the 
<;ourt  possesses  no  power  to  grant  an  extension  beyond  the  term 
without  the  agreement  or  consent  of  the  parties,  either  express 
or  implied.^  The  Massachusetts  statutes  permit  the  court  to  al- 
low  further  time.*  We  have  seen  that,  ordinarily,  the  court  has 
no  power  to  entert:iin  the  motion  after  the  lapse  of  the  prescribed 
time ;  but  it  has  been  held  that,  upon  suggestion  of  counsel  or 
otherwise,  the  court  may,  of  its  own  motion,  where  substantial 
justice  requires  it,  grant  a  new  trial  after  such  time.^  (2.) 
Parties  are  sometimes  permitted  to  agree  upon  an  extension  of 
time,®  but  in  such  cases  time  is  of  the  essence  of  the  agreement. 


1  Spann  v.  Clark,  47  Ga.  369,  373. 

*  Cobb  r.  State  (Ga.),  3  S.  E.  Rep. 
€28. 

«  McLaughlin  v.  Upton,  2  N.  Y.  27; 
Oomp.  Laws N.  Y.,  §  308,  p.  72 ;  Gomer 
V.  Chaffe,  5  Colo.  388;  Bee  post,  §  2740, 
Criminal  Cases. 

*  Aldridge  r.  Mardoff,  32  Tex.  206; 
Maloy  V.  State,  33  Tex.  699;  GIU  v. 
Rogers,  37  Tex.  628;  Linn  v.  Le 
Compte,  47  Tex.  440;  George  v.  Tay- 
lor, 56  Tex.  97 ;  Davis  v.  Zumwalt,  1 
App.  Civ.  C,  §  597;  Lance  v.  Bon- 
nell,  106  Pa.  St.  46;  De  Pans  v.  Kai- 
ser (Ga.),  3  S.  E.  Rep.  26. 

6  Krutz  V.  Craig,  68  Ind.  661;  Wil- 
son V.  Vance,  66  Ind.  394 ;  Cutsingerv. 
Nebeker,  68  Ind.  401 ;  McNiel  r.  Farne- 
man,  37  Ind.  203;  Whaley  v.  Gleason, 


40  Ind.  406;  Hinkle  v.  Margenim,  50 
Ind.  240;  Greennp  v.  Crooks,  60  Ind. 
410.  '*  But  when  a  trial  is  pending  at 
the  close  of  the  term,  the  court  may 
progress  with  it  until  it  is  concluded, 
and  the  additional  time  thus  required 
will  be  held  to  be  within  the  legal 
term."    Krutz  v.  Craig,  63  Ind.  671. 

•  Pub.  Stat.  Mass.  1882,  ch.  153,  §  9. 

»  2  Tidd's  Prac.  8:^0;  Doug.  171, 
797 ;  State  ex  rel.  v.  Knight,  46  Mo.  84, 
State  ex  rel.  r.  Ilombauer,  44  Mo.  690; 
Williams  v.  Circuit  Court,  6  Mo.  248; 
263. 

^  Wilson  V.  Vance,  ^5  Ind.  394; 
Beems  v.  Chicago  &c.  R.  Co.,  58 
Iowa,  150, 152,168;  Eckel  ».  Walker,  48 
Iowa,  225;  Jones  v.  Jones,  91  Ind.  72, 
to. 
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and  an  excuse  for  delay  should  demount  to  providential  cause  or 
it  will  be  disregarded.^  When  the  cause  is  continued  on  plaint- 
iff's motion  for  a  new  trial,  it  is  not  too  late  for  defendant  to 
move  for  a  new  trial,  at  the  succeeding  term."  So,  a  party 
may  waive  the  statutory  time.  Thus,  where  the  parties  appear 
at  a  subsequent  term  and  leave  is  granted  one  of  the  parties  to 
file  a  motion  for  a  new  trial,  without  objection  of  the  opposite 
party,  the  provision  of  the  statute  as  to  time  is  thereby  waived.* 

§  2740.  In  Criminal  Gases.  — The  motion  in  criminal  cases 
may  be  made  at  any  time  during  the  trial  term,  in  Georgia,*  Michi- 
gan,* and  Texas  (for  good  cause  shown) .*  In  Massachusetts  ^  and 
Wisconsin,®  if  not  made  at  the  trial  term,  it  may  be  made  at  any 
time  within  one  year  thereafter.  The  motion  must  be  made  at 
the  trial  term  and**  before  judgment,"  in  Arizona,^  Arkansas 
(unlessthe  judgment  is  postponed  to  another  term ),^®  California,^^ 
Indiana,^^  Iowa,**  Kansas,^*  Missouri,**  Nevada,^^  and  New  York 
(except  in  case  of  sentence  of  death ).^^  -In Montana,  withi^ ten 
days  after  rendition  of  the  verdict."  In  Illinois  it  should  be 
made  at  the  first  opportunity  after  verdict,  and  when  a  delay  oc- 
curs, the  cause  thereof  should  be  distinctly  stated  in  the  affidavits 


1  The  Western  &c.  R.  Co.  v.  John- 
son, 59  Ga.  626. 

'  Constantine  v,  Foster,  57  Dl.  86. 
8  Northcutt  V.  Buckles,  60  Ind.  577. 

*  Smith  V,  State,  64  Ga.  439. 

*  **  If  not  made  at  trial  term,  it  may 
be  made  at  the  next  term  thereafter.'' 
2  Howell's  Annot.  Stat.  Mich.,  § 
9576;  People  v.  Marble,  88  Mich.  809. 

^  WUson's  Texas  Penal  Code,  1888, 
art.  779. 

7  Pub.  Stat.  Mass.  1882,  ch.  214, 
§28. 

8  R.  S.  Wis.,  §  4719. 

*  R.  S.  Ariz.  1887  (Pen.  Code),  par. 
1764. 

w  Ark.  Dig.,  1884,  §  2296. 

u  Deering's  Annot.  Penal  CodeCal., 
§  1182,  People  V.  Sing  Lum,  61  Cal. 
538. 


s  R.  S.  Ind.  1888,  §  1842;  Burke  v. 
State,  72  Ind.  392;  Calvert  v.  State,  91 
Ind.  473. 

i«  Miller's  Annot.  Code,  Iowa,  1886> 
§  4490;  State  v,  Blxley,  39  lowa^ 
465. 

^*  Comp.   Laws   Kan.  1885,  §  5045. 

"  1  R.  S.  Mo.  1879,  §  1967.  Not- 
Withstanding  the  statute,  it  is  'the 
practice  in  Missouri  for  the  clerk  to 
enter  the  judgment  at  once,  without 
waiting  for  the  time  to  expire  within 
which  a  motion  for  a  new  trial  may  be 
made. 

18  Gen.  Stat.  Nev.  1885,  §  4309» 
4499. 

"  N.  Y.  Code  Crim.  Proc,  §  466; 
People  tL  Bradner,  107  N.  Y.  1 ;  8.  c.  IS 
N.  E.  Rep.  87. 

^^  R.  S.   Mont.  1888,  8rd  diy.,  §  355. 
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upon  which  the  application  is  founded.*  Many  statutes  provide 
that  the  motion  shall  be  made  within  a  specified  number  of  days 
after  verdict.  Thus,  in  Texas  the  motion  must  be  presented 
within  two  days  after  conviction,  and  if  the  court  adjourns  before 
.  that  time  it  must  be  before  adjournment;  but,  in  case  of  felony, 
for  good  cause  shown  the  court  may  allow  it  to  be  made  at  any 
time  before  the  adjournment  of  the  term  at  which  the  conviction 
was  had.^  In  Nebraska  it  must  be  presented  within  three  days 
after  verdict,  unless,  ** unavoidably  prevented;"'  in  Florida* 
and  Missouri,*  within  four  days  after  the  return  of  verdict ;  and 
in  Idaho,  it  may  be  made,  before  or  after  judgment,  *'  within  ten 
days  after  verdict,"  unless  the  court  or  judge  extends  the  time.' 
Many  of  the  criminal  statutes  make  exceptions,  as  was  observed 
in  the  civil  statutes,  and  permit  the  motion  to  be  filed  after  the 
prescribed  time,  on  grounds  discovered  after  the  term ;  the  most 
usual  being  that  of  newly  discovered  evidence.^  And  also  where 
a  defendant  is  **  unavoidably  prevented"  from  presenting  his 
motion  within  the  prescribed  time,  here,  as  in  civil  cases,  by  pro- 
vision of  a  few  statutes,  he  may  do  so  afterwards.®  A  few  States 
permit  the  court  to  extend  the  time,*  but  in  such  case  facts  should 
be  given  showing  the  necessity  of  the  delay  and  that  there  is  a 
substantial  reason  in  the  interest  of  justice.^®  In  Maine,  the  mo- 
tion was  allowed  on  the  ground  of  the  prejudice  of  a  juror,  after 
an  order  was  received  from  the  Supreme  Court,  overruling  the 
defendant's  exceptions."  In  exceptional  cases,  the  motion  has 
been  allowed  when  filed  after  sentence  has  been  passed  upon  the 
accused.^    In  Massachusetts  it  is  held  that  the  Supreme  Judicial 


1  Cochlln  V,  People,  93  111.  410. 

*  WUson's  Texas  Penal  Code,  1888, 
§779. 

»  Comp.  Stat.  Neb.  1887,  Cr.  Code, 
§  491 ;  Bradshaw  v.  State,  19  Neb.  644; 
8.  e.  28  N.  W.  Bep.  823;  £z  parte 
Holmes,  21  Neb.  824;  a.  c.  32  N.  W. 
Rep.  69. 

*  Laws  of  Fla.,  McClellan's  Dig. 
1881,p.  453,  §  1. 

«  1  R.  S.  Mo.  1879,  §  1967.  This 
limitation  is  constitutional :'  Brooks  v. 


Missouri,  124  U.  S.  894;  «.  e.  8  8.  C. 
Rep.  448. 

«  R.  S.  Idaho,  1887,  §  7963. 

f  Comp.  Stat.  Neb.  1887,  Cr.  Code,  § 
491. 

*  !&.,  Ex  parte  Holmes,  21  Neb.  824. 

•  R.  S.  Idaho,  1887,  §  7953. 

w  BuUiner  v.  People,  95  111.  396. 

"  State  V.  Gilman,  70  Me.  329. 

1*  But  during  trial  term.  Smith  v. 
State,  64  Ga.  439.  Good  reason  shown : 
State  V.  Robinson,  20  W.  Ya.  713,  760. 
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Court  may  grant  a  new  trial,  in  a  capital  ca^e,  after  sentence  of 
death  has  been  passed  and  a  warrant  issued  by  the  governor  for 
its  execution.^ 

§  2741.  In  Real  Actions.  -^In  real  actions  the  statutes  vary 
from  six  months  to  three  years,  from  the  date  of  final  judg- 
ment, as  to  the  time  in  which  the  motion  for  a  new  trial 
should  be  made,  but  in  such  cases  it  is  always  granted  as  a  mat- 
ter of  right,  without  any  cause  being  shown.'  In  these  actions 
the  motion  may  be  made,  although  an  appeal  or  writ  of  error 
has  been  taken  from  the  judgment,  which  remains  undisposed  of  «^ 

§  2742.  Computation  of  the  Time;  —  It  is  held  that  the 
proper  method  of  computing  time,  where  an  act  is  to  be  per- 
formed within  a  particular  period  from  or  after  a  specified  day. 


Supplemental  motion,  on  gronnds 
after  final  judgment:  Dennis  v.  State, 
108  Ind.  142. 

1  Commonwealth  v.  McElhaney,  111 
Mass.  439.  Bat  see  United  States  v. 
Simmons,  14  Blatchf .  C.  C.  (U.  S.)  478. 
Lord  Mansfield  said  in  Rex  v.  Atkin- 
son, 5  T  R  437,  note,  tliat,  after  expira- 
tion of  time  allowed  for  making  It,  **  no 
motion  could  be  made  for  a  new  trial, 
but  that,  if  it  came  out  incidentally 
from  the  report  that  it  was  proper,  the 
court  might  grant  one."  Also,  same 
judge  remarked:  "If  the  court  con- 
ceive a  doubt  that  justice  is  not  done, 
it  is  never  too  late  to  grant  anew 
trial,  but  not  on  the  application  of  the 
party."  Grose,  J.,  in  King  v.  Holt, 
5  T.  R.  446,  said:  "  Though  the  rule 
be  settled  that,  after  the  tlrst  four 
days  the  defendant  cannot  move  for  a 
new  trial,  whenever  the  court  have 
seen  of  themselves,  or  it  has  appeared 
to  them  on  the  suggestion  of  counsel, 
that  the  defendant  has  been  improperly 
convicted,  they  always  have  interposed 
to  prevent  judgement  from  being 
passed  on  an  innocent  man." 


*  Illinois f  Indiana,  Iowa  and  Wis- 
consin.—  Within  one  year  after  judg- 
ment. 1  Starr  &  Curtiss  111.  Stat.,  ch. 
45,  par.  35;  Pugh  v.  Reat,  107  ill.  440; 
Rev.  Stat.  Ind.  1888,  §  1064;  Indiana 
&c.  R.  Co.  V.  McBroom,  103  Ind.  310; 
Miller*s  Annot.  Code,  Iowa,  1S86,  § 
3268;  Rev.  Stats.  Wis.,  §  3092;  Hazel- 
tine  V,  Stimpson,  61  Wis.  427.  Min- 
nesota, — Within  six  months  after  writ- 
ten notice  of  judgment:  Stat,  of  Minn 
1881,  ch.  75,  §  II,  as  Amend.  1881, 
ch.  71,  §1.  IficAififan.— Within  three 
years  after  first  judgment,  and  two 
years  after  second  judgment.  2 
Howell's  Annot.  Stat.,  §  7822.  Kan- 
sas.  —  Doster  v.  Sterling,  33  Kan.  381. 

>  Indiana  &c  R.  Co.  v.  McBroom, 
103  Ind.  310;  Gibson  v.  Manly,  15  111. 
*140.  Under  the  Wisconsin  statute  a 
judgment  in  ejectment  is  not  consid- 
ered rendered,  within  the  meaning  of 
the  law  requiring  the  application  to  be 
made  "  within  one  year  from  the 
rendition  thereof,"  until  the  costs  are 
taxed  and  inserted  therem.  Hazeltme 
V.  Stimpson,  61  Wis.  427. 
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is  to  exclude  the  day  named  and  include  the  day  on  which  the 
act  is  to  be  done ;  ^  but  under  the  Kentucky  code  it  is  held  that 
the  day  upon  which  the  verdict  or  decision  is  rendered  must  be 
computed.'  In  computing  time,  **  when  the  computation  is  to 
be  made  from  an  act  done^  the  ddy  on  which  the  act  was  done 
must  be  included  ;  "  but  "  the  rule  is  held  to  be  otherwise  when 
the  computation  is  from  the  day  itself."  ®  Where  the  statute 
provides  that  it  shall  be  a  specified  time  after  verdict  or  judg- 
ment, the  time  begins  to  run  from  the  day  the  verdict  was  ren- 
dered or  the  judgment  entered,  and  not  from  the  la«t  day  of  the 
trial  term,^  nor  from  the  date  of  affirmance  in  the  appellate 
court,  upon  appeal*  or  writ  of  error.*  The  time  during  the 
pendency  of  an  appeal  is  not  excluded.^  So,  where  the  court 
takes  a  recess  during  the  term,  such  recess  is  not  to  be  excluded 
in  determining  the  time.*  Sunday  is  not  to  be  counted  in  esti- 
mating the  statutory  days.  As  to  transactions  in  court  Sunday 
is  no7i  dies}  The  days  are  to  be  juridical  days  —  court  days  — 
on  which  minutes  are  kept.'® 


1  Pugh  V.  Reat,  107  111.  440;  Ewing 
V.  BaUey,  5  111.  420;  People  v.  Hatch, 
33  111.  14;  Roan  t>.  Rohrer.  72  lU.  582; 
Ins.  Co.  V,  Palmer,  81  111.  88. 

2  White  V.  Crutcher,  1  Bush  (Ky.), 
472. 

*  White  V.  Crutcher,  1  Bush  (Ky.), 
472;  Chiles  v.  Smith,  13  B.  Mon.  460; 
Batman  v.  Megowan,  1  Mete.  (Ky.) 
548;,  Long  v.  Hughes,  1  Duv.  (Ky.) 
387. 

*  Emmons  t7.  Bishop,  14  III.  152. 

0  Gray  v,  Coan,  48  Iowa,  424 ;  Bond 
».  Epley,  48  Iowa,  600. 

8  Chautauqua  Co.  Bk.  v.  White,  28 
N.  Y.  347.    In  Missouri  the  time  be- 


gins to  run  after  trial,  and  not  after 
final  judgment.  Rhorer  v.  Brookhage, 
15  Mo.  App,  16. 

'  Jacks  V.  Adair,  33  Ark.  161;  Gib- 
son V,  Manly,  15  IlL  140. 

8  Ewaldt  V,  Farlow,  62  Iowa,  212. 

*  National  Bank  v.  WiUiams,  46  Mo. 
17 ;  Lewis  v,  Schwenn,  15  Mo.  App.  342, 
346;  Cattell  v.  Dispatch  Pub.  Co.,  88 
Mo.  356;  s.  c.  15  Mo.  App.  587;  Hales 
V,  Owen,  2  Salk.  625;  Rex  v.  Elkins,  4 
Burr.  2130;  Thayer  v.  Felt,  4  Pick. 
(Mass.)  854;  Anon.,  2  HiU  (N.  Y.), 
375. 

10  Clerks'  Savings  Bk.  v.  Thomas,  2 
Mo.  App.  367. 


Tit.  1X9  Ch.  LXXX.J      MANNER   OF  MAKING  MOTION.  2081 


CHAPTER  LXXX. 

MANNER  OF  MAEJNG  THE  MOTION. 

AUCTION 

2746.  In  General. 

2747.  Erelimlnary  Steps. 

2748.  Notice  of  the  Motion. 

2749.  Notice  of  Intention,    (a.)  Time  of  Filing  and  Serving.     ' 

2750.  (6.)  Sufficiency  of. 

2751.  (c.)  Amendments  of. 

2752.  Enumeration  of  Methods. 

2753.  By  an  Ordinary  Motion,    (a.)  Sufficiency  in  GeneraL 

2754.  (5.)  Specification  of  Errors.    (1.)  In  General. 

2755.  (2.)  Insufficient  Evidence. 

2756.  (3.)  In  Admitting  and  Excluding  Evidence. 

2757.  (4.)  In  Instructions. 

2758.  By  Motion  Supported  by  Affidavits,    (a.)  In  GeneraL 

2759.  (5.)  Sufficiency  of  Motion. 

27G0.  (c.)  Affidavits.     (I.)  Time  of  Filing. 

2761.  (2.)  Sufficiency  in  General. 

2762.  (3.)  Newly  Discovered  Evidence. 

2763.  Other  Methods. 

2764.  Method  when  Motion  Made  after  Term. 

2765.  Real  Actions. 

§  2746.  In  General. — ^The  motion  shall  be  directed  against  the 
decision.^  A  motion  in  compliance  with  the  statute  is  entitled  to 
be  determined  upon  its  merits ;  hence  a  rule  of  court  imposing  addi- 
tional requirements  to  those  named  in  the  statute  (as  demanding  a 
bill  of  exceptions  before  hearing,  etc. ),  is  inconsistent  with  the  stat- 
ute and  cannot  stand  .^  In  a  partition  proceeding,  where  the  motion 
is  duly  made  after  the  order  of  partition  and  sale,  a  renewal  of  the 
motion  is  unnecessary  subsequent  to  the  order  confirming  the  sale.® 
Ordinarily,  the  motion  should  be  made  to  the  whole  case  and 
for  a  new  trial  generally.    Thus,  a  motion  by  a  party,  upon  **  Ms 

1  Sawyer  v.  Sargent,  65  Cal.  259.  '  Rhorer  v.  Brockhage,  15  Mo.  App. 
See  Martin  v.  Matfleld,  49  Cal.  42.  16. 

«  Emery  v.  Emery,  54  Iowa,  106. 
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{Mu^ignphof  coanter-claim  and  seC-off/*  althoogfa  this  was  the 
only  pleading  upon  which  issnes  were  made,  raised  so  qaestion.^ 
So,  where  a  case  embraces  a  caose  of  action  in  which  a  new  trial, 
as  of  right  is  aUowable,  but  which  proceeds  to  judgment  npon 
a  subslaiiiive  caose  of  action  in  which  a  new  trial  as  of  right 
i$  not  allowable,  a  motion  for  a  new  trial,  ms  of  ri^it^  is 
improperlv  made.'  Likewise,  where  two  causes  of  art:*>a  are 
improperlj  joined,  where  a  new  trial  as  ^^f  ri;;:hi  is  permitte^l  in 
one,  but  not  in  the  other.*  Un-ler  certain  circ^iinstaBoes,  the 
motion  may  be  directed  to  part  of  the  case  only.  Th=s«  the 
rights  of  parties  upon  a  proir::5.?.:>ry  &  'te  niay  l^  ai;:Ked  as 
between  themselves,  in  an  acrl.:»a  a^::i::ist  ii«e=i  ^y  ihe  rrrlier  of 
the  note  and  the  motion  made  uro!:  ".hit  i?^^-:;-.*  S>,  i=.  a  peciiiDn 
emSmcln^  seveml  counts,  it  ciav  be  ma^fe  as  lo  c-:»  eocns 
thereof,  where  it  can  be  d-»ne  wiihou:  ^iA.-jr-rr  :r  oiifzLS-ri.  bd 
usually  this  will  n>t  be  allowed.*  And  inia  a.-C:--  f  :r  iiir-r 
where  the  issue  iavolres  title  to  resl  estiie,  in  wl: 
ment  ad'udsets  title  in  one  of  the  ixirrirs,  the  cil-er 
titled  to  more  for  a  new  triai  ui>:n  this  iss^ie*  b-::t  n-ic  zz*:n  ih^ 
divorce  isjsse.* 


$  S747.  PivliMiHtfT  Steps.  —  la 

wards  a  new  triii  is  in  the  f  rm  ?f  a  m :t: :  n  to  sl»: 

new  trial  shotiid  n^-^t  be  srxknted.'     In  this  !c«:mirT  "si-e  nt:0*  cf 


Bli.:if     Ir»i     S~z   M  -1>  t-   >ii:c.   3L:  '  V^m».a  *,  H.ii^-T    i  T"    t  IIJ; 

Izt!   :."i  7a.-.^*i   i^i  i.'s:   1.**    :f7«iLi.a     iitTossn^ 
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presenting  the  motion  is  regulated  by  the  statutes  of  the  various 
States  of  the  Union.  Many  particularly  specify  the  method; 
others  state  it  generally;  while  others,  as  has  already  been  seen, 
leave  it  to  be  determined  by  the  rules  of  the  common  law.  By 
a  majority  of  the  practice  acts,  the  first  step  is  the  presentation 
of  the  motion  to  the  trial  court.  A  few  States  require  the  costs 
of  the  trial  to  be  paid  as  a  condition  to  make  the  motion;  ^  but, 
this  is  not  the  rule  in  ordinary  causes,  yet  in  real  actions, 
where  a  new  trial  is  granted  as  a  matter  of  right,  the  statutes 
usually  so  provide.  Analogous  to  the  English  practice,  in  Con- 
necticut the  court  is  required  to  grant  a  rule  to  show  cause,  etc.^ 
Likewise,  in  Georgia,  a  rule  m«e ,  to  show  cause  —  why  a  new 
trial  should  not  be  granted,  is  the  preliminary  step,^  but  such 
rule  may  be  moved  for  without  previous  notice.*  In  Wisconsin 
A  sufficient  affidavit  of  merit  must  accompany  the  application.* 
A  motion  for  leave  to  make  a  motion  for  a  new  trial  is  one  un- 
known to  the  law  and  a  nullity.' 

§  2748.  Notice  of  the  Motion* — Ordinarily,  the  statutes  do 
not  require  notice  of  the  motion  to  be  given  to  the  adverse  party, 
and  it  is  generally  held  that  this  is  not  a  necessary,  or  even 
proper,  preliminary  step,^  unless  the  motion  is  made  after  the 
term  at  which  the  trial  was  had,  when  notice  is  required  as  well 
as  in  ordinary  actions.^  Filing  the  motion  is  regarded.as  suf- 
ficient notice.  By  the  practice  of  many  courts,  it  must  be  duly 
entered  upon  the  motion  docket,  which  entry  operates  as  con- 
structive, notice.'  In  Wisconsin,  the  motion,  with  the  papers 
upon  which  it  is  founded,  must  be  served  upon  the  opposite  party .^® 

Hard  on  New  Trials,  §  2  (2d  ed.);  2  »  Mowryv.  Hill,  11  Wis.  146. 

Qraham  &  Waterman  on  N.  T.,  pp.  88,  ^  Odell  v.  Sargent,  3  Kan.  80. 

39;  8  Stepheu^s  Com.  625.  ^  Werner  v,  Edmiston,  24  Kan.  147. 

1  Dawsqn  v.  Shillock,  29  Minn.  189;  ^  See  §  2764, 

Pugh  V.  Beat,  107  111.  440.  '  Filed  in  conrt  and  entered  npon 

<  Gen.  Stat,  dbnn.,  ch.  XV.,  Prac.  the  motion  docket  is  notice.  Ariz.  Rev. 

Act,  tit.  19,  §§  6,  6.  Stat.  1887,  par.  923. 

s  Spence  v.  Holman,  SO  Ga.  646.  ^o  McWimams  v.  Bannister,  42  Wis. 

4  Ganldin  r.  Crawford,  80  Ga.  674;  301,  806. 
Powell  V.  Howell,  21  Ga.  214,  216. 
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In  States  where  a  justice  of  the  peace  is  authorized  to  entertain 
the  motion,  frequently  there  are  to  be  found  provisions  necessi- 
tating notice.^ 

§  2740.  Xotice  of  Intention:  (a.)  Time  of  Filing:  and 
Serving:. — In  California,^  Idaho,^  Montana*  and  Nevada,*  the 
mover  is  required  to  file  with  the  clerk  and  serve  upon  the  ad- 
verse party,  within  a  prescribed  time  after  notice  of  the  decision^ 
a  notice  of  intention  that  he  will  move  for  a  new  trial,  designat- 
ing the  grounds  upon  which  the  motion  will  be  made.  This  mo- 
tion is  insufficient  if  given  before  the  decision  is  rendered,  as 
there  is  no  party  *'  aggrieved"  within  the  meaning  of  the  law.* 
The  mover  may  wait  for  notice  in  writing  of  the  decision  from 
the  adverse  party  before  giving  notice  of  intention,  and  he  is  en- 
titled to  such  notice,  although  he  was  present  in  court  when  the 
decision  was  rendered,  and  waived  findings,  and  asked  for  a  stay 
of  proceedings  on  the  judgment.^  The  notice  of  intention  must 
be  served  within  the  statutory  time,  or  the  court  loses  its  juris- 
diction,® which  cannot  be  restored   by  an  order  allowing  the 


1  Ark.  Dig.  1884,  §§  4071,  4072; 
Barons  v.  Anderson,  37  Kan.  399;  «.c. 
15  Pac.  Rep.  226;  Texas  Civ.  Stat. 
(Sayle's  ed.),  art.  1624. 

2  Cal.  Code  Civil  Proc,  §  669;  Co- 
veny  v.  Hale,  49  Cal.  552;  1  Haynes' 
N.  T.,  §  12. 

8  Rev.  Stat.  Idaho  1887,  §  4441 ; 
Stevens  v.  N.  W.  Stage  Co.,  1  Idalio 
(N.  s.),  604. 

4  Rev.  Stat.  Mont.  1888,  §  355,  pt. 
3d. 

«  Robinson  v,  Benson,  19  Nev.  331 ; 
s.  c.  10  Pac.  Rep.*  441. 

•  Cal.  Code  Civ.  Proc,  §§  667,  659; 
Dominguez  v,  Mascotti  (Cal.),  15  Pac. 
Rep.  773;  Mationey  r.  Caperton,  16 
Cal.  313;  Bates  v.  Gage,  49  Cal.  126; 
Hinds  9.  Gage,  66  Cal.  487;  Spottis- 
wood  V.  Weir,  66  Cal.  529;  8.  c.  6  Pac. 
Rep.  381 ;  Careaga  o.  Fernald,  66  Cal. 
351. 


'  Biagiv.  Howes,  66  Cal.  469.  Ap- 
plying for  time  in  which  to  file  notice 
and  statement  is  not  a  waiver  of  no- 
tice of  the  decision  required  by  laws 
of  Utah  of  1884,  §  536.  Burlock  v. 
Shupe  (Utah),  17  Pac.  Rep.  19. 

8  Killip  V.  The  Empire  MiU  Co.,  2 
Nev.  34;  State  v.  First  Nat.  Bk.,  4  Nev. 
358.  Notice  of  motion  filed  in  clerk^s 
office  on  eleventh  day  after  notice  of 
decision  was  served  by  mail,  and  the 
record  showed  that  the  distance  be- 
tween the  place  of  deposit  and  the 
place  of  address  of  notice  of  decision 
was  over  seventy  miles  —  held,  under 
Cal.  Code  Civil  Proc,  §  1013,  giving 
an  extension  o^  time  in  certain  cases 
by  mail,  that  the  notice  of  the  motion 
was  filed  in  time.  Sullivan  v.  Wal- 
lace, 73  Cal.  807;  «.  c.  14  Pac.  Rep. 
789.  **  Rules  of  court  are  but  a  means 
to  accomplish  the  ends  of  justice,  and 
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notice  to  be  filed  nunc  pro  tunc,^  The  court  may,  by  onler,  ex- 
tend the  time  for  giving  notice  of  intention,  before  the  expiration 
of  the  statutory  time,  but  to  do  so  afterwards  is  in  excess  of 
jurisdiction  and  void.'  In  a  case  tried  without  a  jury,  the  decis- 
ion of  the  court  is  distinct  from  the  findings,  and  the  time  within 
which  notice  of  intention  to  move  for  a  new  trial  must  be  given 
begins  to  run  from  the  announcement  of  the  judgment.' 

§  2750.  (6.)  Sufficiency  of.  —  The  practice  acts  require  the 
notice  of  intention  to  **  designate  the  grounds  upon  which  the 
motion  will  be  made,"  and  how  it  will  be  made.*  It  must  be  in 
writing  in  open  court.  Thus,  a  verbal  notice  put  of  court  is  insuffi- 
•cient.*  A  'notice  of  intention  to  vacate  the  judgment  is  not  a 
notice  of  intention  to  move  for  a  new  trial ;  •  but  the  notice  need 
not  specify  that  the  mover  will  ask  that  the  former  verdict  or 
decision  will  be  vacated.^  **  The  order  granting  the  new  trial  does 
of  itself  vacate  the  decision."'  A  notice  of  intention  is  not 
objectionable  because  it  specifies  that  the  motion  will  be  made, 
not  only  upon  the  minutes  of  the  court,  but  also  upon  a  bill  of 
exceptions  and  a  statement  of  the  case.' 


It  Is  always  in  the  power  of  the  coart 
to  suspend  its  own  rules  or  to  except  a 
particular  case  from  their  operation, 
whenever  the  purposes  of  justice  re- 
quire it."  Pickett  V,  Wallace,  54  Cal. 
14S;   Ibid. 

1  KUllp  V.  The  Empire  MUl  Co.,  2 
Key.  84. 

*  "The  time  ends  with  the  period 
which  the  law  allows  for  giving  such 
notice;  and  when  such  time  ends,  to 
hold  that  the  court  or  judge  can  extend 
it  would  be  to  affirm  that  the  court  or 
judge  can  dispense  with  the  require- 
ments of  the  statute. "  ClarlE  v.  Crane, 
67  Cal.  629,  632.  Order  of  court "  that 
there  be  a  stay  of  execution  on  the 
judgment  in  the  case  for  a  period  of 
twenty  days  for  the  purpose  of  allow- 
ing the  defendant  to  move  for  a  new 
trial"  is  not  ac  order  exteudiug  the 


time  for  giving  notice  of  intention  to 
move  for  new  trial.  Stevens  v.  N.  W. 
Stage  Co.,  1  Idaho  (n.  s.),  604. 

*  Robinson  v,  Benson,  19  Nev.  381; 
8.  c.  lOPac.  Rep.  441;  Emericr.  Alva- 
rado,  64  Cal.  529. 

*  Deering*s  Codes,  Civ.  Proc.  1886, 
§659;  Rev.  Stat.  Mont.  1880,  1st  div., 
§  298.  Griswold  v.  Boley,  1  Mont. 
645. 

*  Killip  V.  Empire  MiU  Co.,  2  Nev. 
34. 

«  Little  0.  Jacks,  67  Cal.  165. 

7  Heiulcnv.  liellbron,  71  Cal.  557*, 
8.  c.  12  Pac.  Rep.  673. 

8  Bander  v.  Tyrrei,  69  Cal.  99;  Ful- 
ton V,  Hanna,  40  Cal.  27.*^ ;  Wittenbrock 
V.  Belmer,  57  Cal.  12. 

>  Hart  r.  Kimball,  72  Cal.  288;  «.  c. 
13  Pac.  Rep.  852. 
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§  2751.  (c.)  Amendments  of.  —  A  notice  of  intention  radi- 
cally defective,  cannot  be  amended  after  the  time  allowed  by 
statute  for  giving  the  notice  has  expired.^  Thus,  where  the 
notice  states  that  the  motion  will  be  made  upon  a  statement  of 
the  case,  it  cannot  be  amended  so  as  to  designate  that  it  will  be 
made  for  the  same  cause  upon  the  minutes  of  the  court. ^  . 

§  2752.  Enumeration  of  Methods.  — By  the  practice  of  the 
various  States  there  are  five  methods  by  which  a  motion  for  a 
new  trial  may  be  made:  1,  by  mere  application  —  the  manner  of 
making  the  ordinary  motion;  2,  upon  affidavits;  3,  upon  the 
minutes  of  the  coUrt;  4,  by  bill  of  exceptions,  and  5,  on  a  state- 
ment of  the  case.  In  a  majority  of  the  States  the  first  two 
modes  only  prevail.  These  •  methods  will  be  considered  in  the 
order  enumerated. 

§2753.  By  an  Ordinary  Motion;  (a.)  Sufficiency  in 
General.  —  A  majority  of  the  practice  acts  require  the  motion 
to  be  in  writing,^  whether  made  in  a  civil  or  criminal  case,  while 
a  few  provide  that  in  criminal  cases  it  •*  may  be  in  writing  or 
oral;  "  but  when  oral  the  grounds  upon  which  it  is  asked  **  shall 
be  entered  upon  the  minutes  of  the  court.'*  *    In  California,  in 


>  "To  allow  a  notice  filed  within 
Btatatory  time,  but  which  was  radi- 
cally defective  I  to  be  amended  after 
the  expiration  of  that  time  would  be, 
in  effect,  to  extend  the  time  allowed  by 
statute  for  the  giving  of  such  notices, 
which  the  courts  have  no  power  to 
do."    Little  V.  Jaclts,  67  Cal.  165. 

«  Cooney  v.  Furlong,  66  Cal.  620. 
See  Le  Roy  v.  Rassette,  82  Cal.  171; 
Bear  River  &c.  Co.  v.  Boles,  24  Cal. 
354;  Ellsasser  v.  Hunter,  26  Cal.  279; 
Allen  V.  HiU,  16  Cal.  113;  Thompson 
V.  Lynch,  43  Cal.  482;  Clark  v. 
Crane,  67  Cal.  630. 

8  Ariz.  Rev.  Stat.  1887,  par.  834; 
Ark.  Dig.  1884,  §  5164;  Laws  of  Fla., 
McClellan's  Dig.  1881,  ch.   88,  §  1;  1 


Rev.  Stat.  Ind.  1888,  §§  562,  1842; 
Whaley  «.  Gleason,  40  Ind.  406;  Shover 
V.  Jones,  32  Ind.  141;  Stevens  o. 
Nevitt,  15  Ind.  224;  Comp.  Laws  Kan. 
1885,  §  4119;  Carroll's  Ky.  Civ.  Code 
1888,  §  343;  Reed  v.  Miller,  1  Bibb 
(Ky.),  142;  McAllister  v.  Conn.  Mut. 
Life  Ins.  Co.,  78  Ky.  686;  Pub.  Stats. 
Mass.  1882,  ch.  214,  §  28;  Rev.  Stat. 
Mo.  1879,  §  1965;  Comp.  Stet.  Neb. 
1887,  pp.  779  and  954 :  Code  Civ.  Proc, 
§  317;  Cr.  Code,  §491:  Rev.  Stat  Ohio, 
1880,  §  7361 ;  1  Tex.  Civil  Stat.  (Sayle's 
ed.),  art.  1369;  2  Howell's  Annot. 
Mich.  Stat.  1882,  §  9576:  Rev.  Stat. 
Wis.,  §  4719. 

*  Ariz.  Rev.  Stat.  1887,  Pen.  Code,, 
par.  1760. 


Tit.  IX,  Ch.  LXXX.]      MANNER   OF   MAKING   MOTION. 


2087 


criminal  cases,  the  motion  must  be  viva  voce.  The  statute  nei- 
ther requires  nor  authorizes  this  motion  to  be  made  in  writing.^ 

§  2754.  (6.)  Specifications  of  Errors:  (1.)  In  Greneral. — 

The  practice  of  many  of  the  States  requires  that  the  motion  shall 
particularly  specify  the  reasons  or  grounds  upon  which  it  is  made, 
so  as  to  direct  the  attention  of  the  trial  court  to  the  precise  error 
com{;lained  of;  *  and  it  is  provided  in  Arizona,'  Missouri,*  Ore- 
gon* and  Texas,*  that  *'  no  other  grounds  than  those  specified, 
shall  be  heard  or  considered."  But  in  many  States,  in  assigning 
the  grounds,  it  is  sufficient  to  assign  the  same  in  the  language  of 
the  statute,  without  other  or  further  particularity.^  In  Kentucky 
it  is  held  that  a  general  statement  in  the  language  of  the  statute 
is  insufficient.®    The  grounds  mu^t  be  set  forth  with  such  cer- 


1  If  desired  the  grounds  of  the  mo- 
tion and  the  ruling  may  be  embodied 
in  a  bill  of  exceptions  and  c^n  be  re- 
viewed here  in  no  othrer  way :  People 
V.  Ah  Sam,  41  Cal.  645,  G61.  In  crimi- 
nal cases  neither  a  statement  nor  the 
reporter's  notes  need  be  filed  in  sup- 
port of  the  motion:  People  v.  Fisher, 
61  Cal.  819.  It  may  be  heard  without 
a  bill  of  exceptions :  People  v.  Keyser, 
58  Cal.  188. 

«  Rev.  Stat.  Ariz.  1887,  Cr.  Code, 
par.  1760;  HiU  v,  Weisler,  49  Cal.  146; 
Coleman  v.  Gilmore,  49  Cal.  840;  Laws 
of  Fla.,  McClellan's  Dig.,  1881,  ch.  88, 
§  1;  Rooney  v.  Grant,  40  Ga.  191;  2 
Starr  &  Curtiss*  Annot.  Stat.  111.,  ch- 
ilO,  par.  67;  Ottawa  &c.  R.  Co.  v,  Mc- 
Math,  91  lU.  104;  Putnam  v.  Hannibal 
&c.  R.  Co.,  22  Mo.  App.  689;  Fox  r. 
Young,  22  Mo.  App.  886 ;  Huppert  v. 
Weisgerber,  26  Mo.  App.  95 ;  Marbourg 
r.  Smith,  11  Kan.  654;  Carroll's  Civil 
Code  Ky.  1888,  §  340,  subd.  8;  Texas 
Penal  Code,  1879,  art.  780 ;  Spencer  v. 
Thistle,  13  Neb.  228;  Jones  v.  A:lams, 
17  Nev.  84;  Lamance  v.  Byrnes,  17 
Nev.  197. 


«  Ariz.  Rev.  Stat.  1887,  par.  834. 

*  General  provision  for  all  motions : 
IRev.  Stat.  Mo.,  §  3667. 

^  1  Hlirs  Annot.  Laws  Oregon,  1887, 
p.  325,  §  238. 

«  1  Sayles'  Tex.  Rev.  Stat.  1888,  art. 
1369. 

'  Comp.  Stat.  Neb.  1887,  Cr.  Code, 
§  491;  Ibid.,  Code  Civ.  Proc,  §  817; 
Walrath  t?.  State,  8  Neb.  88.  Many 
statutes  contain  similar  provisions  to 
the  Missouri  statute  that  all  motions 
(whether  for  new  trial  or  not)  "  must 
be  accompanied  by  a  written  spec]  flea-  ' 
tlon  of  the  reasons  upon  which  they 
are  founded,  and  no  reason  not  so 
specified  shall  be  used  in  support  of 
the  motion."  1  Rev.  Stat.  Mo.  1879, 
§  3567.  Motion  was  by  mistake  in- 
dorsed with  an  erroneous  title.  Held, 
that  it  should  be  treated  as  having 
been  filed  with  proper  title :  Harris  v. 
St.  Louis  &c.  R.  Co.,  23  Mo.  App. 
328. 

8  Ohio  &c.  R.  Co.  V.  Kuhn  (Ky.), 
6  S.  W.  Rep.  419. 
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tainty  that  it  may  be  known  by  a  person  of  good  understanding 
what  is  relied  upon.^  The  motion  is  sufficiently  specific,  if  it 
clearly  directs  the  court's  attention  to  the  points  upon  which  the 
mover  claims  erroneous  rulings  were  made,  and  indicates,  with  rea- 
sonable certainty,  the  particular  ruling  of  which  complaint  is  made.' 
A  specification  is  a  motion  "  because  of  errors  of  law  occurring 
at  the  trial,"  in  too  general  and  will  be  disregarded.^  Likewise 
specifications  that  there  was  **  irregularity  in  the  proceedings  of 
the  court,"  *  or  *'  irregularities  in  the  proceedings  of  the  court  by 
which  defendants  were  prevented  from  having  a  fair  trial,"  ^ 
or  that  **  the  judgment  of  the  court  is  contrary  to  law,"  •  or  that 
**the  court  erred  in  its  judgment,"  '  really  mean  nothing  and  are 
too  indefinite  to  be  of  any  avail.  Where  the  grounds  are  not 
properly  specified,  affidavits  will  not  be  received  in  support  of 
the  motion,®  the  errors  will  be  considered  waived,^  and  the  motion 
will  be  overruled.^®  An  assignment  that  the  finding  of  the  court 
is  contrary  to  law  is  sufficient,  to  present  the  question  that  the 
trial  was  without  arraignment  or  plea,  where  this  appears  from 
the  record. ^^  Where  the  new  trial  is  asked  on  the  ground  of 
alleged  fraud  practiced  by  the  successful  party,  the  motion  need 
not  allege  fraud  in  terms,  but  it  is  sufficient,  if  it  sets  out  facts 
which  in  law  constitute  fraud. ^^  An  assignment  that  the  verdict 
is  not  '*  sustained  by  sufficient  evidence,"  or  "is  contrary  to 
law,"  does  not  properly  present  the  question  of  excessive  dam- 
ages.'* The  proper  specification  in  an  action  for  tort,  where  it 
is  sought  to  present  the  question  of   excessive  damages,  is  that 


1  Louisville  &c.  R.  Co.  ».  McCoy, 
81  Ky.  403. 

«  Irwin  V.  Smith,  72  Ind.  482. 

*  Meaox  v.  Meaux,  81  Ky.  475. 

*  Tomer  v.  Deusmore^  8  Neb. 
884. 

*  Lowrie  v,  France,  7  Neb.  192. 

*  Howcott  V.  Kilbourn,  44  Ark. 
213;  Ferguson  r.  Ehreubeig,  39  Ark. 
420. 

'  Rhorer  r.  Brockhage,  15  Mo.  App. 
16,  25. 


8  Beal  V,  Stone,  22  Iowa,  447. 

•  Slater  r.  Sherman,  5  Bush  (Ky.), 
206 ;  Louisville  &c.  R.  Co.  v.  Mahony, 
7  Bush  (Ky.),  235 j  McLain  v.  Dibble, 
13  Bush  (Ky.),  297. 

>»  Rooney  v.  Grant,  40  Ga.  191. 

»  Bowen  r.  State,  108  Iml.  411; 
Tindall  v.  State,  71  Ind.  314,  ShofiCner 
V.  State,  93  Ind.  519. 

^  La  fever  v.  Stone,  55  Iowa,  49. 

'3  Ray  V.  Thompson,  26  Mo.  App- 
431. 
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* '  the  damages  are  excessive,"  ^  and  in  actions  on  contracts  **  the 
assessment  of  the  amount  of  the  recovery."  ^ 

§  2755.  (2.)  Insufficient  Evidence. — Where  the  motion  is  made 
on  the  ground  that  the  evidence  is  insufficient  to  support  the  ver- 
dict or  judgment,  or  that  the  verdict  and  judgment  are  against  the 
evidence^  it  has  been  held  that  the  bill  of  exceptions  accompany- 
ing the  motion  should  embody  all  the  evidence  given  at  the  trial.^ 
Specifications  that  the  evidence  is  insufficient  to  justify  the  judg- 
ment,^ or  that  the  finding  was  for  the  wrong  party,*  or  *'  that  the 
first  finding  is  not  sustained  by  the  evidence,'*  or  *'  that  the  second 
finding  is  not  sustained  by  the  evidence"  (with  reference 
to  the  findings  of  the  court),  etc.,^ — have  been  adjudged  too  gen- 
eral to  present  the  question  of  the  sufficiency  of  evidence.  But 
it  has  been  held  that  assignments  '*  that  the  verdict  is  contrary  to 
the  evidence,"  ^  or  **that  the  decision  is  not  sustained  by  the 
evidence,"  ®  sufficiently  presents  a  statutory  cause  *'  that  the  ver- 
dict or  judgment  is  not  sustained  by  the  evidence."  An  assign- 
ment in  the  language  of  the  statute,  where  it  is  so  provided,  is 
sufficient  for  this  ground. 

§  2756.  (3.)  In  Admittingr  and  Excluding  Evidence. — Where 
the  motion  is  made  on  the  ground  that  errors  were  committed  by 
the  court  in  admitting  improper  evidence,  or  in  excluding  proper 
evidence,  it  mus^t  clearly  designate  or  specify  with  reasonable 
certainty,  such  evidence.'     It  is  not  sufficient  merely  to  refer  to 


1  Lake  Erie  &c.  K.  Co.  v.  Acres,  108 
Ind.  548;  8.  c.  9  N.  E.  Rep.  453;  Dix 
V,  Akers,  30  Ind.  431 ;  Frank  v,  Kess- 
ler,  30  Ind.  8. 

'  Lake  Erie  &c.  R.  Co.  v.  Acres,  108 
Ind.  548;  s.  c.  9  N.  £.  Rep.  453. 

«  Beal  V.  Stone,  22  Iowa,  447. 

*  Kelly  r.  Mack,  49  Cal.  523. 

^  Heine  v.  Morrison,  13  Mo.  App. 
677. 

«  Eddelbuttel«.Durrell,55Cal.277. 

'  Collins  V.  Maghee,  32  Ind.  2G8. 

*  "  Decision"    as     here    used     is 


synonymous  with  "finding,"  the  dif- 
ference being  only  technical:  Weston 
V.  Johnson,  48  Ind.  1. 

•  Reeves  v.  Plough,  41  Ind.  204; 
Grant  v,  Westfall,  57  Ind.  121;  CoryeU 
V,  Stone,  62  Ind.  307;  Galvin  v.  State, 
64  Ind.  96;  Evans  r.  State,  67  Ind.  68; 
Louisville  &c.  R.  Co.  v.  Thompson,  107 
Ind.  442;  Sertel  ».  Graeter,  112  Ind. 
117;  8.C.  11  Western  Rep.  234;  Frei- 
tag  V.  Burk,  45  Ind.  38;  Sparks  v. 
Hcrit^ige,  45  Ind.  66 ;  Rogers  v.  Rogers, 
46  Ind.  1. 
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it  as  **  the  offer  written  in  the  evidence."  ^  Assignments  **  that 
the  court  erred  in  admitting  and  excluding  evidence,"  *  or  that 
the  **  coifft  erred  in  excluding  material  and  competent  evidence 
offered  by  defendant/'  "  or  that  *•  the  court  erred  in  refusing  to 
admit  legal  testimony  offered  by  plaintiff,"  *  — point  to  nothing 
and  are  too  indefinite.  But,  as  will  be  shown  hereafter,  the  mo- 
tion may  refer  to  a  bill  of  exceptions  previously  filed  for  a  state- 
ment of  the  particular  evidence,  admitted  or  rejected,  afid  if,  by 
such  reference,  the  particular  evidence  clearly  and  explicitly  ap- 
pears, it  is  sufficient  to  present  the  question ;  •  aliter^  if  the  refer- 
ence is  to  a  bill  filed  after  the  motion.® 

§  2757.  (4.)  In  Instructions.  —  It  has  been  held,  that, 
where  a  new  trial  is  asked  upon  the  ground  of  alleged  errors  of 
the  court  in  giving  improper,  or  in  refusing  proper  instructions,, 
the  bill  of  exceptions  accompanying  the  motion  should  embody 
such  instructions.^  But  here  the  same  rule  applies  as  that  which 
governs  the  specification  of  the  motion  in  the  exclusion  and  re- 
jection of  evidence ;  and  it  is  sufficient  if  the  instructions  to  which 
objections  are  made,  are  clearly  pointed  out,®  either  by  number 
or  by  some  other  appropriate  method  of  identification.^  Thus, 
an  assignment  that  the  court  committed  **  error  in  refusing  to 
give  to  the  jury  instructions  numbered  one  to  eleven,  inclusive, 
asked  by  defendant,"  is  sufficient. ^^  Assignments  that  **  the  in- 
structions given  by  the  court  to  the  jury  are  erroneous  in  this : 
that  the  same  are  contrary  to  law,"  and  that  ***the  court  erred 
in  instructing  the  jury,"  "  or  "  that  error  of  law  occurred  at  the 


1  McGee  o.  Robbins,  58  Ind.  468. 

«  Edmonds  v.  State,  34  Ark.  720. 

«  Parker.  Hill,  46  Ind.  172. 

^  Miller  v.  Lebanon  Lodjre,  88  Ind. 
286.  See  Musselman  v.  Musselman, 
44  Ind.  106. 

A  Elliott  r.  Russell,  92  Ind.  526. 

*  lb.;  North-W.  Ins.  Co.r.  Hazelett, 
106  Ind.  212;  Harvey  v.  Huston,  94 
Ind.  527;  Cain  t?.  Goda,  84  Ind.  209; 
Arbuclde  v.  Biederman,  94  Ind.  169. 


^  Beal  V,  Stone,  22  Iowa,  447. 

8  Grant  v.  Westfall,  67  Ind.  121 ; 
Reeves  v.  Plough,  41  Ind.  204. 

•  Weirr.  Burlington  &c.  R.  Co.,  19 
Neb.  212;  Douglass  v,  Blankenship,  50 
Ind.  160. 

w  Nof singer  v,  Reynolds,  52  Ind. 
218. 

1^  Bartholomew  n.  Langsdale,  85 
Ind.  278. 
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trial  of  the  cause,  which  was  excepted  to  at  the  time  by  the 
plaintiff,  in  this:  that  the  court,  in  giving  instructions  to  the 
jury,  gave  instructions  contrary  to  law,"  have  been  held  to  be 
sufficiently  specific  to  raise  the  question  of  the  correctness  of  any 
instruction  given.*  An  assignment  6imply  that  **  the  charge  is 
erroneous"  is  clearly  bad.  ^  So,  under  an  assignment  of  **errorsof 
law  occurring  at  the  trial,"  the  sufficiency  of  the  instructions  can- 
not be  considered,'  unless  errors  appear  in  the  bill  of  exceptions.* 

§  2758.  By  Motion  Supported  by  AfBdavits :  (a.)  In  €^n* 
eral.  —  By  the  practice  of  a  majority  of  the  States,  where  the 
grounds  of  new  trial  are  other  than  that  the  verdict  or  judgment 
are  contrary  to  the  law  or  evidence,  or  that  the  trial  court  erred  in 
some  matter  of  law,  the  motion  must  be  supported  by  affidavit, 
unless  it  is  made  upon  the  minutes  of  the  court,  by  bill  of  ex- 
ceptions or  a  statement  of  the  case,  according  to  the  practice  of 
many  States.  The  grounds  usually  enumerated  are  (1)  irregu- 
larities; (2)  misconduct  of  the  jury  or  prevailing  party  (in  crim- 
inal case  the  misconduct  of  the  State's  witnesses  is  generally 
named) ;  (3)  accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against;  and  (4)  newly  discovered  evidence, 
material  to  the  party  applying  which  he  could  not,  with  reasona- 
ble diligence,  have  discovered  and  produced  at  the  trial.  Many 
States  include  all  the  grounds,  others  only  part  of  them.*    In 


1  Dawson  v,  CofFman,  28  Ind.  220. 
See  Horton  v.  Wilson,  25  Ind.  316. 
Contra,  Robinson  v.  Hadley,  14  Ind. 
417;  Elliott  17.  Woodward,  18  Ind.  188; 
Snodgrass  v.  Hunt,  15  Ind.  274; 
Home  V.  WiUiams,  28  Ind.  87. 

«  Darnell  v.  State,  15  Tex.  App.  70. 

3  Hastings  &c.  R.  Co.  v.  Ingalls,  15 
.  Xeb.  128. 

<  Cleveland  Paper  Co.  v.  Banks,  16 
Neb.  20.  See  Weybright  r.  Fleming, 
40  Ohio  St.  52 ;  Baker  v.  Pendergast, 
32  Ohio  St.  494. 

«  Ark.  Dig.  1884,  §  6154;  Rev.  Stat. 
Idaho,   1887,   §  4440;  Deering's  Cal. 


Code  Civ.  Proc,  §  658;  Rev.  Stat. 
Ind.  1888,  §  662;  Miller»8  Annot.  Code 
Iowa,  §  2888;  Patterson  v.  Jack,  59* 
Iowa,  682;  Comp.  Laws  Kan.  1886,  §- 
4116;  Sloane  v.  Sloane,  2  Mete.  (Ky.) 
841 ;  Comp.  Stat.  Neb.  1887,  Code  Civ. 
Proc.  817;  Gen.  Stat.  Nev.  1886,  § 
3218;  Prac.  Act  Nev.,  §  196;  State  v. 
Stenley,  4  Nev.  71;  in  Ohio  by  affi- 
davits or  depositions:  R.  S.  Ohio 
1880,  §  5308;  1  Hiirs  Annot.  Laws  of 
Oregon,  1887,  p.  825,  §  288.  For  N. 
Y.  Practice,  see  Baylies  on  N.  T.  628^ 
California—  See  1  Hayne,N.  T.,  §  135, 
etseq.;  3  Estee's  PI.  (3d  ed.),  §  4854. 
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the  absence  of  statutes  requiring  affidavits  in  support  of  the  mo- 
tion, by  the  practice  of  many  States,  they  are  held  necessary. 
Thus,  in  Missouri  the  statute  does  not  provide  for  affidavits,^  yet, 
as  matter  of  practice  in  that  State,  they  are  always  demanded 
where  the  motion  is  based  upon  newly  discovered  evidence.*  In 
the  United  States  courts  it  is  not  necessary  that  the  motion  be 
heard  on  a  settled  case,  although  the  State  practice  requires  it.* 
The  recollection  of  the  court  may  be  aided  by  affidavits  and 
briefs  of  counsel.* 


§  2759.  (b.)  Safflciency  of  Motion. — What  has  been  said 
heretofore  as  to  the  sufficiency  of  the  ordinary  motion  *  applies 
where  the  motion  is  made  upon  affidavits.  Where  the  motion  is 
made  upon  affidavits,  on  the  ground  of  accident  or  surprise,  they 
must  show  that  the  mover  could  not,  by  reason  of  the  alleged 
accident  or  surprise,  with  reasonable  diligence,  properly  defend 
the  action.®  Where  the  ground  is  misconduct  of  the  jury,  the 
motion  must  particularly  state  the  nature  of  the  alleged  miscon- 
<iuct,  when  and  where  it  occurred,  give  the  names  of  the  partici- 
pating jurors,^  or  otherwise  clearly  identify  them;  ®  and  it  must 
also  affirmatively  allege  that  the  mover  and  his   counsel  were 


Wisconsin  —  Upon  grounds  of  newly 
■discovered  evidence,  tlie  motion  may 
be  heard  without  bill  of  exceptions, 
upon  affl davits  and  the  papers  in  the 
action;  If  also  based  upon  evidence 
or  part  of  it,  taken  on  the  trial,  the 
notice  of  motion  may  so  state,  and  it 
shaU  be  suffieient  if  the  judge's  min- 
utes, or  a  transcribed  copy  of  the 
phonographic  reporter's  minutes  be 
present  for  reference  at  the  hearing 
hi  the  motion.  But  judge  may  direct 
that  a  bill  of  exceptions  be  settled  for 
the  hearing,  and  may  continue  hearing 
till  such  bill  is  settled.  Rev.  Stat. 
Wis.  1878,  §  2879. 

1  Leonard  v.  Schuler,  34  Mo.  475. 

2  Rowland  v.  Reeves,  2o  Mo.  App. 
458. 

^  "That  rule  is    establislied  as  a 


means  of  preparing  for  a  review  of  the 
action  of  the  trial  court  on  the  motion 
in  some  appellate  court.  In  the  courts 
of  the  United  States  no  writ  of  error 
lies  to  the  action  of  a  court  in  granting 
or  overruling  a  motion  for  a  new  trial ; 
such  a  statement  is  therefore  use- 
less." Per  Mr.  Justice  Miller  la 
Haynes  v.  Chicago  &c.  R.  Co.  (C.  0. 
D.  Minn.),  23 Fed.  Rep.  18. 

*  Chandler  r.  Thompson  (C.  C.  U. 
S.W.  D.N.C.),  30  Fed.  Rep.  88. 

«  Ante,  §  2753. 

^  Richards  v,  Nuckolls,  19  Iowa, 
555. 

'  Lenox  v.  Knox  &c.  R.  Co.,  62  Me. 
322. 

^  Harper  c.  State  ex  rel.,  101  Ind. 
109. 
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ignorant  of  such  misconduct  until  after  the  trial.  ^  Where 
the  ground  is  newly  discovered  evidence,  it  must  aflirmatively 
appear  by  the  motion  that  diligence  was  exerted .  to  obtain 
the  same  for  use  at  the  trial  .^  Reasonable  diligence  is  suf- 
iScient.^  In  some  States,  where  it  is  considered  sufficient  to 
allege  the  ground  in  the  language  of  the  statute,  the  facts  con- 
stituting the  diligence  need  not  be  set  out  in  the  motion.*  Others 
hold  that  what  was  done  to  produce*  the  testimony  at  the  trial  is 
matter  of  evidence,  and  may  be  stated  in  the  accompanying  affida- 
vits.* An  allegation  that  the  party  **  diligently  searched  for  the 
testimony  to  establish  the  defense"  is  sufficient.*  The  partic- 
ular facts  should  be  stated  so  that  the  court  may  judge  whether 
the  conclusions  stated  are  supported  by  the  facts.^ 


1  Flesher  v.  Hale,  22  W.  Va.  46,  50. 

*  Halliburton  v,  Johnson,  80  Ark. 
728;  Peterson  V.  Gresham,  25  Ark.  880; 
Reno  9.  Robertson,  48  Ind.  106 ;  Stuck- 
slager  v,  McKee,  40  Iowa,-  212;  First 
National  Bk.  v.  Murdough,  40  Iowa, 
26;  Miller  17.  Albaugh,  24  Iowa,  128; 
Carson  v.  Henderson,  34  Kan.  406; 
Ewing  V.  M'ConneU,  1  A.  K.  Mar. 
(Ky.)  188;  Adams  v,  Ashby,  2  Bibb 
(Ky.),287;  Evans  v,  Cliristopherson, 
24  Minn.  830;  Laurel  v.  Bank,  25  Minn. 
48;  Roemmich  v.  Wamsganz,  8  Mo. 
App.  576 ;  Howland  v.  Reeves,  25  Mo. 
App.  468 ;  Williams  v.  State,  4  Tex.  App. 
255;  Collins  v.  State,  6  Tex.  App.  72; 
Snider  v.  Myers,  3  W.  Va.  195;  Moss 
V,  Yroman,  5  Wis.  147,  149;  People  v\ 
Howard  (Cal.),  16  Pac.  Rep.  394; 
Cleveland  v.  Sims,  69  Tex.  153;  8.  c.  6 
S.  W.  Rep.  634. 

'  Stineman  v.  Beatli,  36  Iowa,  78. 

*  Comp.  Stat.  Neb.  1887,  Cr.  Code, 
§491;  Ibid,;  Code  Civ.  Proc,  §  817; 
Walrath  v.  State,  8  Neb.  88. 

*  Woodman  v,  Dutton,  49  Iowa, 
398.  Contra^  Coliol  v,  Allen,  87  Iowa, 
449. 

«  Pinschower  c.  Hanks,  18  Nev.  99. 
^  Ibid.;  Snider  v.  Myers,  3  W.  Va. 


195;  Bailey  v,  Landingham,  62  Iowa» 
415;  Allen  v.  Bond,  112  Ind.  523;  s,  c. 
14  N.  East.  Rep.  492.  Newly  discov- 
ered evidence  insufficient  in  particular 
case  in  suit  for  divorce.  Harnett  v. 
Harnett,  59  Iowa,  401.  As  to  tlie  suf- 
ficiency of  petition  on  ground  made 
after  tlie  term,  see  §  2764,  After 
Term,  The  following  observations  are 
pointed :  '<  Motions  of  tliis  kind  ought 
to  be  received  with  great  caution,  be- 
cause there  are  few  cases,  tried,  in 
which  something  new  may  not  be 
hunted  up,  and  because  it  tends  very 
much  to  the  introduction  of  perjury,  to 
admit  new  evidence  after  the  party  who 
has  lost  the  verdict  has  had  an  oppor- 
tunity of  disoovering  the  points  both 
of  his  adversary's  strength  and  his 
own  wealtness."  Moore  r.  Phila. 
Bk.  (Pa.),  6  S.  &  R.  42.  **  It  is  infin- 
itely better  that  a  single|person  should 
suffer  mischief  than  that  every  man 
should  have  it  in  his  power,  by  keep- 
ing back  part  of  his  evidence  and  then 
swearing  it  was  mislaid,  to  destroy 
verdicts  and  introduce  new  trials  at 
his  pleasure."  "  Applications  for  this 
cause  are  regarded  with  distrust  and 
disfavor.     The   temptations    are   so 
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§2760.  (c.)  The  Affidavits:  1.  Time  of  Filing. — Where 
the  statute  prescribes  the  time  of  filing  the  affidavits,  they  must 
be  filed  within  that  period  or  they  will  be  disregarded.  In  many 
States  the  time  is  limited  by  statute.  Thus,  in  California^  and 
Idaho  ^  they  must  be  filed  within  ten  days  after  serving  notice  of 
intention  to  move  for  a  new  trial,  or  within  such  further  time,  not 
exceeding  twenty  days,  as  the  court  may  by  order  grant.  In  others 
the  time  is  prescribed  by  rule  of  court.*  Frequently  they  are 
not  filed  until  at  the  hearing  of  the  motion,*  and  probably  this  is 
the  practice  generally.  If  they  cannot  be  prepared  within  the 
time  named,  or  for  the  hearing,  the  proper  procedure  is  to  ask 
for  further  time,  or  for  a  continuance  of  the  hearing  of  the  mo- 
tion, which  will  usually  be  granted  where  good  reasons  appear 
therefor,  it  being  considered  in  most  States  a  matter  of  judicial 
discretion.*  The  statutes  or  the  general  practice  permits  counter- 
affidavits  to  be  presented,^  which,  in  California  and  Idaho,  must 
be  filed  within  ten  days  after  the  mover's  affidavits  are  served.^ 


strong  to  make  a  favorable  showing, 
after  a  defeat  in  an  angry  and  bitter 
controversy  involving  considerable  in- 
terests, and  the  circumstance  that  tes- 
timony has  just  been  discovered,  when 
it  is  too  late  to  mtroduce  it,  so  suspi- 
cious, that  courts  require  the  very 
strictest  showing  to  be  made  of  dili- 
gence and  all  other  facts  necessary  to 
give  effect  to  the  claim."  Baker  v,  Jo- 
seph, 16  Cal.  173, 180.  "  The  law  favors 
the  diligent  and  punishes  the  slug- 
gards. Its  policy  is  to  compel  parties 
to  be  ready  for  trial  and  to  try  their 
causes  at  the  time  appointed,  and 
to  so  try  them  as  that  all  the  evidence 
they  can  procure  shall  be  introduced 
and  the  litigation  finally  terminated. 
A  party  who  seeKs  to  reopen  the  liti- 
gation on  the  ground  that  he  lias  dis- 
covered new  evidence  must,  for  the 
reasons  stated,  be  prepared  to  estab- 
lish every  essential  element  of  such  a 
case  strongly,  clearly  and  satisfactor- 
Uy."    HinestJ.  Driver,  lOOInd.  316, 321. 


1  Deering's  Annot.  Cod&Civ.  Proc. 
Cal.,  §  G59,  par.  1;  Harper  v.  Minor, 
27  Cal.  .108. 

»  Rev.  Stat.  Idaho,  1887,  §  4441. 

8  Properly  disregarded  if  not  filed 
within  time  prescribed  by  rule  of  court : 
Carter  t?.  Prior,  8  Mo.  App.  577 ;  Roem- 
mich  V.  Wainsganz,  8  Mo.  App.  576. 

^  Howland  o.  Reeves,  25  Mo.  App. 
458. 

^  Shipman  v.  State,  88  Ind.  549; 
Gibson  v.  State,  9  Ind.  264 ;  Howland 
V,  Reeves,  25  Mo.  App.  468. 

fi  Parker  v.  Hardy,  24  Pick.  (Mass.) 
246;  Burr  p.  Palmer,  23  Vt.  244;  Mc- 
Gavock  V.  Brown,  4  Humph.  (Tenn.) 
251;  Pomeroy  v.  Ins,  Co.,  2  Caines 
(N.  Y.),  260;  2  R.  S.  Ohio,  1880,  § 
5308;  Finch  v.  Green,  16  Minn.  355; 
Burlingame  r.  Corwee  (R.  I.),  12  Atl. 
Rep.  234;  s.  c.  5  N.  Eng.  Rep.  664. 

^  Deering's  Annot.  Code  Civ.  Proc. 
Cal.  659,  par,  1;  R.  8.  Idaho.  1887, 
§  4441,  par.  1. 
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§  2761.(2.)  Snfficieucy  in  General.  —  Generally  an  affidavit 
made  by  the  mover,  if  it  -contains  sufficient  facts,  is  all  that  is 
required ;  but  where  the  facts  are  doubted,  the  court  may  require 
corroborative  affidavits.^  Thus,  an  affidavit  by  the  mover  that 
a  juror  was  related  to  the  adversary  party,  has  been  held  sufficient.' 
But  where  there  are  several  plaintiffs,  an  affidavit  by  one  of  them, 
who  does  not  appear  to  have  had  the  exclusive  management 
of  the  case,  is  insufficient;  ^  yet,  if  it  is  made  by  the  one  who  con- 
trolled the  case,  it  is  sufficient.*  Where  the  cestui  gue  trust  is  bet- 
ter informed  of  the  facts  of  the  cause,  having  managed  it,  than 
the  trustee,  the  affidavit  should  be  made  by  him.^  It  may  be 
stated,  as  a  general  proposition,  that  the  affidavits,  to  be  sufficient, 
should  contain  sufficient  facts  to  warrant  the  granting  of  a  new 
trial.  Where  the  motion  is  based  upon  the  ground  of  the  ab- 
sence of  material  witnesses',  the  affidavits  should  state  what  the 
witnesses  would  prove,  and  give  good  reasons  for  their  non-ap- 
pearance at  the  trial,  and  for  not  asking  for  a  continuance  of  the 
case.*  Where  the  application  is  made  upon  the  ground  of  surprise, 
the  surprise  must  be  stated  in  detail  in  the  affidavits.  It  is  not 
sufficient  to  state  it  generally,  but  the  facts  constituting  such  sur- 
prise must  fully  appear.  Thus,  where  the  surprise  is  based  on 
the  statement  of  a  witness,  the  affidavit  should  show  that  the 
witness,  by  previous  statements,  had  deceived  the  party,  and  it 
should  also  show  that  the  facts  can  be  proved  to  be  different 
from  such  witness'  statements  on  trial. ^  And  where  the  charge 
is  that  the  cause  was  unexpectedly  called  for  trial,  the  affidavit 


'  Ewing  V.  Price,  8  J.  J.  Marsh. 
(Ky.)  521 ;  Baker  v.  Joseph,  16  Cal. 
180;  Arnold  v.  Skaggs,  85  Cal.  684. 
VThere  a  rule  ol  court  requires  that  the 
motion  must  be  made  upon  deposition 
taken  on  notice,  ex  parte  affidavits 
offered  In  support  of  the  motion  TviU 
be  rejected.  Fowler  v.  Colten,  1 
Pinney  (Wis.),  881,  339;  Pembertonv. 
Johnson,  113  Ind.  538;  8,  c.  15  N.  E. 
Bep.  801. 

>  Daiiey  v,  Glalnes,  1  Dana  (Ky.), 
529. 


s  Holmes  v,  McElnney,  4  T.  B.  Mon. 
(Ky.)  5. 

4  South  V.  Thomas,  7  T.  B.  Mon 
(Ky.)  60. 

«  Finley  v.  Nancy   Tyler,  8  T.  B 
Mon.  (Ky.)  402. 

•  Picket   V.   Richet,  2  Bibb   (Ky.> 
179;  Jones   v.  Galther,  3  A.  K.  Mai. 
(Ky.)  166;  South  v.  Thomas,  7  T.  B. 
Mon.  (Ky.)  61 ;  Bright  v,  Wilson,  7  B 
Mon.  (Ky.),  128. 

^  Theobald  v.  Hare,  8  B.  Mon.  (Ky.) 
43. 
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must  disclose  an  available  defense.^  So,  on  the  ground  of  the 
rejection  by  the  court  of  a  deed,  because  of.  lack  of  proper 
authentication,  the  affidavit  must  show  that  this  defect  was  not 
discovered  until  after  the  trial  had  commenced,  and  that  such  de- 
fect could  be  supplied.^  So,  on  the  sudden  departure  of  a  witness, 
the  affidavits  should  fully  disclose  the  facts  to  be  proved  by  such 
witness.^  So,  because  of  the  introduction  of  unexpected  testi- 
mony, the  affidavits  should  set  forth  the  particular  points  of  evi- 
dence, and  also  the  means  by  which  the  mover  expected  to 
counteract  it  in  another  trial.*  So ,  where  it  is  put  upon  the  ground 
of  variance  between  the  pleading  and  proof  the  affidavits  must  not 
only  show  that  the  party  was  misled,  but  also  in  what  respect.* 

§  2762.  (5.)  Newly  Discovered  Evidence. — Without  the  re- 
quisite affidavit  of  the  aggrieved  party pr  his  counsel,  the  motion 
on  the  ground  of  newly  discovered  evidence  will  not  be  considered.* 
The  affidavit  should  state  ( 1 )  that  the  applicant  has  been  vigil- 
ant in  preparing  his  cause  for  trial;  (2)  that  new  and  material 
facts  have  been  discovered  since  the  trial,  which  could  not  by 
reasonable  diligence  have  been  produced  at  the  trial,  stating  what 
the  evidence  is;  (3)  that  such  evidence  will  tend  to  prove  facts^ 
which  were  not  directly  in  issue  on  the  former  trial,  or  were  not 
then  known  or  investigated  by  proof,  or  that  it  will  produce  a 
different  result  at  a  second  trial;  and  (4)  such  affidavit  should 
give  the  name  or  names  of  the  witness  or  witnesses  by  whom  such 
facts  can  be  proved.^     The  affidavit  must  not  only  show  that  the 


1  Embry  v,  Devinney,  8  Dana  (Ky.), 
203. 

«  Hunt  t.  Owings,  4  T.  B.  Mon. 
(Ky.)  20. 

s  Reed  v,  Mmer,  1  Bibb  (Ky.),  U2. 

*  Heath  v.  Conway,  1  Bibb  (Ky.), 
399;  Smith  v,  Morrison,  3  A.  K.  Mar. 
(Ky.)  81. 

^  Shelton  v.  Durham,  76  Mo.  434; 
8,  c.  7  Mo.  App.  585. 

•  Weeks  v.  State  (Qa.),  3  S.  E.  Rep. 
828;  Hughes  V.  People,  116  Ul.  330; 
»,  c.  6  N.  E.  Rep.  55. 


'  Ewing  V.  McConnell,  1  A.  K.  Mar. 
(Ky.)  188;  Adams  v.  Ashby,  2  Bibb 
(Ky.), 287 ;  Ewing «.  Price,  8  J.  J. Mar. 
(Ky .) 522 ;  Holmes  v.  McKinney,  4  T.  B. 
Mon.  (Ky.)  7;  Vamerv.  Core,  20  W. 
Ya.'  472;  Richardson  v.  Backus,  1 
Joliiis.  (N.  Y.)  59 ;  McCombs  v.  Chand- 
ler, 5  Harr.  (Del.)  423;  Sarah  «. 
State,  28  Ga.  576 ;  Fuller  v.  Harris,  29 
Fed.  Rep.  814;  Burllngame  v.  Corwee 
(R.  I.),  12  Atl.  Rep.  234;  a.c.S  N. 
Eng.  Rep.  664. 
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new  evidence  was  discovered  too  late  to  have  been  used  at  the 
trial,  but  that  it  was  of  such  a  nature,  or  so  concealed,  that  it 
could  not  have  been,  by  the  use  of  legal  diligence,  produced  at 
the  trial.^  It  is  indispensable  that  it  should  contain  fads  show- 
ing diligence.^  In  other  words,  it  should  disclose  what  particu- 
lar efforts  the  mover  made  to  ascertain  and  produce  the 
testimony.^  Allegations  that  the  party  was  *'  unable  to  produce 
the  desired  testimony,'*  etc.,*  or  that  he  had  used  reasonable 
diligence  to  produce  the  same,^  or  that  he  could  not  by  reasona- 
ble diligence  obtain  it,^  —  are  fatally  defective,  being  mere  con- 
clusions. His  ability  or  inability  to  obtain  it  is  a  question  of 
fact,  for  the  court  to  determine  from  the  proof  submitted  in  sup- 
port of  the  motion.  So,  an  affidavit,  that  the  party  had  made 
every  effort  to  ascertain  certain  facts  prior  to  the  trial,  by  in- 
quiries of  several  persons,  but  which  does  not  give  the  names  of 
the  persons  of  whom  such  inquiries  were  made,  does  not  show 
sufficient  diligence.^  Gener-ally  the  existence  of  newly  discov- 
ered evidence  cannot  be  proved  by  the  mere  ex  j?ar^e  affidavit  of 
the  party  or  his  counsel.®  The  affidavits  of  the  witnesses  who  will 
testify  to  the  alleged  newly  discovered  facts  must  be  produced,  if 
possible,  or  their  absence  satisfactorily  explained.'    This  is  in 


>  Denny  r.  Wicklifle,  1  Mete.  (Ky.) 
224 ;  Bronson  v.  Green,  2  Duv.  (Ky.) 
338. 

«  Root  r.  Brewster  (Iowa),  86  N. 
W.  Rep.  649 ;  Greenwalt  r.  Tucker,  10 
Fed.  Rep.  884;  Vamer  v.  Core,  20  W. 
Va.  472;  PouUain  v.  Poullain  (Ga.),  4 
S.  E.  Rep.  81 ;  Madden  o.  Shapard,  3 
Tex.  49,  Suggs  V.  Anderson,  12  Ga. 
461;  Pleasant  o.  State,  13  Ark.  860; 
Falar  v.  State,  3  How.  (Miss.)  422; 
Smith  r.  Williams,  11  Kan.  104;  Mur- 
phy r.  State,  88  Ark.  614;  Snider  v, 
Myers,  3  W.  Va.  195;  Butler  r.  Vas- 
sault,  40  Cal.  74;  Carson  t?.  Cross,  14 
la.  463;  Moore's  Exec.  v.  Mills,  69 
Tex.  109;  «.  c.  6  S.  W.  Rep.  676. 

a  Burnley  «.  Rice,  21  Tex.  171;  Ed- 
miston  r.  Garrison,  18  Wis.  694. 

*  Heady  v.  Fishburn,  3  Neb.  263, 266. 


^  Boyd  9.  Sanford,  14  Kan.  280. 

«  Tomer  r.  Densmore,  8  Neb.  884. 

^  Smith  v.  ViTagaman,  68  la.  11. 

^  Shields  v.  State,  45  Conn.  266; 
State  M.  Kellerman,  14  Kan.  136;  Glas- 
cock n.  Manor,  4  Tex.  7 ;  State  t?.  Mc- 
Laughlin, 27  Mo.  Ill;  White  c. 
Wallen,  17  Ga.  106. 

•Smith  17.  Gushing,  18  Wis.  296; 
Blood  V.  Whitman,  3  Pinney  (Wis.), 
64;  Strader  v,  Goff,  6  W.  Va.  267; 
Sheppard  r.  Sheppard,  10  K.  J.  L.  250; 
Mann  v,  Clifton,  3  Blackf.  (Ind.)  304; 
Bright  t7.  Wilson,  7  B.  Mon.  122;  Giles 
».  State,  6  Ga.  276 ;  Suggs  r.  Ander- 
son, 12  Ga.  461;  Hare  r.  Kproul,  2 
How.  (Miss.)  772;  Blood  t?.  Whitman, 
3  Chand.  (Wis.)  64;  Moore's  Exec, 
r.  Mills,  69  Tex.  109;  «.  c.  6  S.  W.  Rep. 
676. 
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accordance  with  the  well  known  rule  of  law  that  requires  the 
best  evidence  of  which  the  case  is  susceptible.^  It  also  prevents 
prevarication,  by  binding  the  witnesses  to  state  only  what  they 
are  prepared  to  swear  to  at  the  trial.  *'  Affidavits  are  required, 
as  well  that  the  statement  may  be  made  with  proper  deliberation, 
as  that  they  may  come  supported  by  the  solemn  sanctions  of  a  ju- 
dicial oath."  2  Thus,  the  affidavit  of  the  attorney  of  the  mover 
that  certain  witnesses  would  testify  in  a  particular  manner  is  in- 
sufficient,^ So,  in  criminal  cases,  affidavits  by  the  accused,  when 
uncorroborated,  are  ordinarily  rejected,  or  are  received  with 
caution:  alone,  they  are  held  to  be  insufficient.*  But  where 
the  affidavit  of  the  mover  states  that  the  witness  is  out  of  the 
State,  and  his  affidavit  cannot  be  procured,  this  is  a  sufficient 
excuse.* 

§  2763.  Other  Methods.  — In  California  and  other  States,  for 
grounds  other  than  those  upon  affidavits,  already  stated,  the  mo- 
tion for  a  new  trial  may  be  made  at  the  option  of  the  moving  party, 
either  (1 )  upon  the  minutes  of  the  court,  or  ( 2)  a  bill  of  excep- 
tions, or  (  3)  a  statement  of  the  case.*  The  grounds  generally  em- 
braced are  (1)  excessive  damages,  (2)  insufficiency  of  evidence, 
(  3  )  verdict  against  law ,  and  (  4  )  errors  in  law  occurring  at  the  trial  .^ 
When  the  motion  is  made  upon  the  minutes,  reference  may  be  had 
to  any  depositions,  documentary  evidence,  or  to  the  phonographic 


1  Eddy  V,  Caldwell,  7  Minn.  225, 
288. 

*  Dunbar  v.  Hollinshead,  10  Wis. 
505. 

3  Keough  V.  McNitt,  6  Minn.  513 ; 
Arnold  t?.  Skaggs,  35  Cal.  684. 

♦  Runnells  v.  State,  28  Ark.  121; 
Jackson  v.  State,  29  Ark.  62 ;  Robinson 
V.  State,  33  Ark.  180;  CampbeU  v. 
State,  88  Ark.  498. 

»  Smith  17.  Gushing,  18  Wis.  295. 
See  Helms  v.  Chadbourne,  48  Wis. 
690. 

«  Cal.  Code  Civ.  Proc,  §  668;  3 
Estee's  PI.  (8rd  ed.),§4854;  Comp. 
Stat.  Mont.   1888,  p.    135,  Code    Civ. 


Proc,  §  297.  For  other  causes,  may 
be,  "at  the  option  of  the  moving 
party'*  either  (1)  upon  the  records, 
and  files  in  the  action,  (2)  or  the  min- 
utes of  the  court,  or  (3)  a  bill  of  ex- 
ceptions, or  (4)  a  statement  of  the 
case.  Rev.  Stat.  Idaho,  1887,  §  4440. 
Judge  before  whom  issue  is  tried  may, 
in  his  discretion  entertain  motion,  to 
be  made  on  his  minutes,  (1)  on  excep- 
tions, (2)  verdict  contrary  to  law,  (3) 
contrary  to  evidence,  or  (4)  excessive 
or  inadequate  damages.  Rev.  Stat, 
Wis.  1878,  §  2878;  Stat.  Minn.  1881, 
ch.  66,  §  254,  p.  747. 

f  1  Hayne's  N.  T.,  §  162. 
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report  of  the  testimony  on  file.^  The  methods  of  making  the 
motion  on  a  bill  of  exceptions  ^  and  upon  a  statement  of  the  case 
are  particularly  pointed  out  by  the  statutes  of  the  States  where 
the  practice  exists.  Many  recent  cases,  illustrating  the  method 
by  which  a  statement  of  the  case  is  to  be  prepared,  will  be  found 
in  the  foot-notes.^ 


»  Cal.  Code  Civ.  Proc,§  660.  Where 
made  on  minutes  of  court  must  be  at 
term  at  which  trial  took  place :  Dun- 
bar v.  HoUinshead,  10  Wis.  505,  508. 

«  Cal.  Civil  Code,  §§  658, 659 ;  Hayne 
on  New  Trial,  §§  141,  142,  257-260; 
Stat.  R.  8.  Idaho,  1887,  §  4441 ;  Stat. 
Minn.  1881,  ch.  66,  §  255;  Marye  v. 
Strouse,  5  Fed.  Rep.  494.  498. 

»  California.  —  Deering's  Annot. 
Code,  Civil  Proc,  §  669;  Du  Brutz  v. 
Jessup,  54  Cal.  118;  Sullivan  v.  Wal- 
lace, 78  Cal.  807;  a.  c.  14  Pac.  Rep. 
789,  790;  People  v.  Martin,  6  Cal.  477; 
Hayne,  New  Trial,  §  146 ;  Valentine  v, 
Stewart,  15  Cal.  896;  Young  v.Rosen- 
baum,  89  Cal.  646;  Chase  v,  Evoy,  58 
Cal.  848;  Biagi  v.  Howes,  66  Cal.  469; 
Frazer  r.  Superior  Court,  62  Cal.  49. 
See  People  v,  Getty,  49  Cal.  684;  Peo- 
ple V.  Sprague,  53  Cal.  422;  Bennett 
V,  Hobro,  72  Cal.  178;  «.  c.  13  Pac. 
Rep.  473;  Menk  v.  Home  Mut.  Ins. 
Co.,  14 Pac.  Rep.  (Cal.),  837;  Smith  v. 
Oity  of  Stockton,  73  Cal.  204 ;  s,  c.  14 
Pac.  Rep.  675;  Hayne,  New  Trials,  § 
160,  p.  479;  Pendergrass  v.  Cross 
(Cal.),  15  Pac.  Rep.  63;  Spencer  v. 
Long,  89  Cal.  700.  Dakota,  —  Golden 
Terra  Mining  Co.  v.  Smith,  2  Dak. 
877.  Georgia,  —  By  brief  of  evidence : 
Turner  v,  Rawson,  5  Ga.  399 ;  Dun  v. 
Crozier,  17  Ga.  70;  Candler  ».  Ham- 
mond, 23  Ga.  493,  499;  Hamilton  v, 
Conyers,  25  Ga.  168;  Goodwyn  v, 
Hightower,  30  Ga.  249;  Vanover  v. 
Turner,  41  Ga.  577;  Middlebrooks 
V.  Middlebrooks,  67  Ga.  193;  Ford  v. 
Holmes^  61  Ga.  419;  Stone  v,  Taylor, 


68  Ga.  809;  Maynard  v.  Head  (Ga.),  1 
S.  £.  Rep.  273;  Williams  v.  Central  R. 
(Ga.),  3  S.  E.  Rep.  88.  Idalio.^  Ste- 
vens V.  N.  W.  Stage  Co.,  1  Idaho 
(n.  .8.),  604.  Minnesota.  —  Taylor  v, 
Parker,  18  Minn.  79;  Cook  v.  Finch, 
19  Minn.  407.  Montana. — Mont.  Comp. 
Stat.  1888,  div.  1,  §  298;  Raymond  v, 
Thexton  (Mont.),  17  Pac.  Rep.  258; 
Griswold  V.  Boley,  1  Mont.  545' 
Nevada,  — Gen,  Stat.  1886,  §  8219; 
Civil  Prac.  Act  Nev.,  §  197;  Howard  v. 
Winters,  8  Nev.  53^;  Elder  v,  Frevert, 
18  Nev.  278 ;  Harrison  v,  Lockwood,  14 
Nev.  263;  Williams  v.  Rice,  13  Nev. 
235;  Clark  v.  Strouse,  11  Nev.  76; 
Earles  v,  Gilham  (Nev.),  14  Pac.  Rep. 
586,  587;  Elder  v.  Shaw,  12  Nev.  78; 
Caldwell  v.  Greely,  5  Nev.  268  (citing 
Sanchez  v,  McMahon,  35  Cal.  218); 
Vilhac  V,  Biven,  28  Cal.  409;  Fleeson 
V,  Savage  M.  Co.,  3  Nev.  167;  Ellis  v. 
Central  &c.  R.  Co.,  6  Nev.  255;  White 
p.  White,  6  Nev.  20 ;  Harrison  v .  Lock- 
wood,  14  Nev.  263;  TuU  v.  Anderson, 
16  Nev.  426;  Golden  Fleece  &c.  Co.  v. 
Cable  &c.  Co.,  16  Nev.  460;  Robinson  v, 
Benson,  19  Nev.  331 ;  «.  c.  10  Pac.  Rep. 
441 ;  Corbett  v.  Job,  5  Nev.  201 ;  Mc- 
Williaras  v.  Herschman,  5  Nev.  263; 
Meadow  Val.  &c.  Co.  v.  Dodds,  6  Nev. 
261;  Sherman  v,  Shaw,  9  Nev.  148; 
Lamance  v,  Byrnes,  17  Nev.  201. 
7>xa«.— Proctor  v.  Wilcox,  4  S.  W.  Rep. 
875 ;  8,  c,  68  Tex.  ?19.  Utah,  —  Snow  v. 
Crowe,  8  Utah,  172;  s,  c.  2  Pac.  Rep. 
209.  Wisconsin,  —  Dunbar  v.  Holllns- 
head,   10   Wis.   505,  508. 
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§  2764.  Method  when  Motion  mftde  After  Term.  —  Where 
the  application  is  not  made  until  after  the  term  at  which  the 
trial  took  place,  it  must  be  by  petition  or  complaint,  filed  as  in 
ordinary  actions,  upon  which  summons  shall  issue,  notice  to  be 
given,  etc.  The  facts  stated  in  the  petition  are  considered 
denied  without  answer.^  As  has  been  already  seen,  some 
good  reason  must  appear  why  the  application  was  not 
made  during  the  term.^  The  allegations  as  to  the  exertion 
of  diligence  are  substantially  the  same  as  those  required  in 
making  the  motion  upon  the  ground  of  newly  discovered  evi- 
dence, already  stated.'  The  petition  should  be  entitled  as  in  the 
original  case,*  and  need  only  show  the  facts  upon  which  a  new 
trial  is  asked,  as  in  the  other  cases. ^    It  should  state  the  testi- 


^  Twenty  days'  notice  to  be  given: 
Ga.  Code,  1882,  §  3721;  R.  S.  Ind. 
1888,  §  563.  The  Iowa  statute,  whicli 
is  a  good  example  of  the  statutes 
of  other  States,  provides :  **  Where 
the  grounds  for  a  new  trial  could 
not  with  reasonable  diligence  have 
been  discovered  before,  *but  are 
discovered  after  the  term,  at  which 
the  verdict,  report  of  referee  or  decis- 
ion was  rendered  or  made,  the  appli- 
cation may  be  made  by  petition,  filed 
as  in  other  cases,  not  later  than  the 
second  term  after  the  discovery,  on 
which  notice  shall  be  served  and  re- 
turned, and  the  defendant  held  to 
appear  as  in  the  original  action.  The 
facts  stated  in  the  petition,  shaU  be 
considered  as  being  denied  without  an- 
swer. The  case  shall  be  tried,  as 
other  cases,  by  ordinary  proceedings, 
but  no  petition  shall  be  filed  more  than 
one  year  after  the  final  judgment  was 
rendered."  Miller's  Annot.  Code, 
1886,  §  8155;  Alger  v.  Merritt,  16 
Towa,  121 ;  First  Nat.  Bk.  v.  Mur- 
dough,  40  Iowa,  26;  Gray  v.  Coan, 
48  Iowa,  424;  Bond  v.  Epley, 
48  Iowa,  600;  Eckel  v.  Walker,  48 
Iowa,  225.     Where  the  original    pro- 


ceeding was  by  attachment,  notice  of 
petition  for  new  trial  by  plaintiff  in 
original  writ  may  be  served  in  the 
same  manner  as  the  original  notice  in 
an  attachment  proceeding,  i.e.,  by 
personal  service  or  publication  on  de- 
fendant without  the  State:  Darrance 
V,  Preston,  18  Iowa,  396;  Comp.  Law 
Kan.  1885,  4120;  CivU  Code  Ky.,  §- 
844.  Not  required  to  be  filed  in  open 
court:  Scott  v,  Scott's  Exe.,  82  Ky. 
328;  Comp.  Laws  Neb.  1881,  p.  673,  $ 
318;  Laws  of  Ohio,  1880,  §  5309;  IL 
S.  Wis-  1878,  §  2879 ;  Smith  v.  Smithy 
51  Wis.  665;  Jones  v.  Evans,  28  Wis. 
168;  Carroll  v.  More,  30  Wis.  674; 
Carroll  v.  Hangartner,  66  Wis.  51 1» 
512. 

«  Qa.  Code,  §  8721. 

'  Burlington  &c.  R.  Co.  v,  Dobson^ 
17  Neb.  450;  Nordam  v.  Stough,  60 
Ind.  280;  Woodman  v,  Dutton,  49 
Iowa,  398.  Allegation  that  the  i>arty 
*<  has  learned  since  the  term  of  the 
court  and  trial "  of  new  evidence,  in- 
suffiQient:  Axtell  v.  Warden,  7  Neb. 
186. 

*  Mintrager  v.  Snmbargo,  54  Iowa,. 
C04. 

^  Stineman  o.  Beath,  36  Iowa,  73. 
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mony,  or  its  purport  with  such  fullness  as  will  show  the  nature  of 
the  case,  and  bring  out  clearly  the  points  on  which  the  rulings 
were  given  or  refused,  so  that  the  court  can  see  whether  any 
error  was  committed  which  calls  for  correction.^  Where  the  ap- 
plication is  made  upon  the  ground  of  newly  discovered  evidence, 
in  addition  to  the  allegation  of  diligence,  the  petition  should 
state  the  issues  and  evidence  of  the  former  trial,  together  with 
the  new  evidence,^  and  it  being  an  independent  proceeding,  a 
defective  petition  may  be  taken  advantage  of  by  demurrer.^ 

§  2765.  Real  Actions.  —  In  actions  for  the  trial  of  title  to 
real  property,  one  new  trial  is  in  some  States  granted  to  the  un- 
successful party  as  a  matter  of  right,  upon  mere  application,  and 
generally  payment  of  costs  of  the  former  suit  is  required.  In 
these  actions  a  new  trial  being  a  matter  of  course,  the 
application  is  ex  parte,  and  generally  requires  no  notice;* 
though  in  a  few  States  notice  is  necessary.*  In  many 
States  these  motions  are  governed  by  the  same  rules  as  mo- 
tions in  other  cases,  and  are  to  be  made  **  upon  written 
grounds  filed  at  the  time  of  making  the  motion."*    In  others 


*  Barrows  v,  Keene,  16  R.  I-  484; 
^.  c.  8  Atl.  Rep.  713.  Petition  charging 
tliattlie  attorney  of  defendant  pro- 
cured a  change  In  the  entry  of  the 
judgment  after  the  record  had  been 
read  and  approved  by  the  court,  suf- 
ficient to  set  out  fraud.  Laf ever  v. 
Stone,  65  Iowa,  49.  See  Manweil  v. 
Turner,  25  Kan.  426;  Mehner  v. 
Thieme,  15  Kan.  368;  Hines  v.  Driver, 

100  Ind.  315. 

«  Roush  V  Layton,  61  Ind.  106; 
Carver  t?.  Corapton,  51  Ind.  451 ;  Black- 
bum  V,  Crowder,  1 10  Ind.  127;  Toney 
V,  Toney,  73  Ind.  34 ;  Wall  t>.  State  ex 
rel.,  So  Ind.  146;  McCauley  v.  Mur- 
dock,  97  Ind.  229;  Hines  t^.Driver,  100 
Ind.  315;  Skaggs  v.  State,  108  Ind.  53; 
Sanders  r.  Loy,  45  Ind.  229;  Trustees 
r.  Reynolds,  61  Ind.  104;  Allen  r.  Oil- 
lum,  16  Ind.  234;  McKee  r.  McDonald, 


17  Ind.  518;  Crawford  v,  Martin,  19 
Ind.  370;  Glidewell  ©.  Daggy,  21  Ind. 
96;  Cox  V.  Hutchings,  21  Ind.  219; 
Pattlsonv.  Wilson,  22  Ind.  368;  House 
V,  Wright,  22  Ind.  383;  Huntington 
V.  Drake,  24  Ind.  347;  Freeman  v. 
Bowman,  25  Ind.  236;  Blackburn  v. 
Crowder,  110  Ind.  127. 

5  Axtell  V.  Warden,  7  Neb.  186; 
Hines  v.  Driver,  100  Ind.  316;  Sanders 
».  Loy,  45  Ind.  229. 

*  Hascltiue  v.  Simpson,  61  Wis. 
427;  Rev.  Stat.  Wis.,  §  3092;  2  Tiff.  & 
S.  P.  428;  4  Wait^s  Pr.  696;  1  Whit. 
Pr.  352. 

'  Miller's  Annot.  Code  Iowa  1886, 
§  32G9;  Doster  v.  Sterling,  33  Kan.  881. 
Stat,  of  Minn.  1881,  p.  815,  §  11. 

•  Clayton  r.  School  Dist.,  20  Kan. 
256.  The  application  must  be  made  to 
court  during  term ;  tiling  petition  with 
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the  application  may  be  either  orally  or  in  writing.^  A  new  trial 
as  of  right  has  no  application  to  an  action  of  forcible  entry  and 
detainer,  or  to  recover  possession  for  mere  non-payment  of  rent,^ 
nor  to  an  action  to  set  aside  a  conveyance  of  real  estate  on  the 
ground  of  fraud,*  although  there  may  be  paragraphs  in  the  bill 
seeking  to  quiet  title  or  recover  possession ;  *  but  it  applies  in  a 
suit  to  revest  title  in  an  owner  whose  land  has  been  obtained 
from  him  by  fraud,  and  subsequently  conveyed  to  a  fraudulent 
grantee.*  Where  it  aflBrmatively  appears  that  the  action  is  to 
enforce  a  lien,  an  application  for  a  new  trial  as  of  right  cannot 
succeed.®  So,  in  ordinary  suits  for  partition  of  real  estate, 
where  neither  title  nor  right  of  possession  is  in  question;^  but  in 
such  a  case,  where  the  title  is  directly  put  in  issue,  an  application 
for  a  new  trial  as  of  right  may. be  made.® 


clerk  is  not  sufficient:  Emmons  v. 
Bishop,  14  111.  152.  Unsuccessful 
party  entitled  to  second  trial,  upon  de- 
mand and  notice  made  and  given  at 
any  time  during  term.  Demand  is  not 
required  to  be  in  writing,  but  notice 
thereof  should  be  entered  upon  the 
journal  of  the  clerk  of  court  when  the 
demand  is  made.  A  demand  made  in 
open  court,  immediately  upon  the  ren- 
dition of  the  judgment,  in  the  presence 
of  the  opposite  party,  is  a  substantial 
compliance  with  the  statute,  and  the 
neglect  or  refusal  of  the  clerk  imme- 
diately to  make  entry  thereof  upon  his 
journal  will  not  defeat  the  rights  of 
the  party  to  another  trial :  Doster  v. 
Sterling,  33  Kan,  381. 

1  R.  S.  Ind.  1881,  §  1064;  Stout 
V.  Duncan,  87  Ind.  883;  The  Physico- 
Medical  College,  r.  Wilkinson,  89 
Ind.  23;  Crews  v.  Boss,  44  Ind.  481, 


overruled.  Motion  as  of  right  made 
at  subsequent  tjerm,  need  not  show 
specifically  the  rendition  of  judgment^ 
the  time  of  the  same,  nor  that  the  un- 
dertaking had  been  filed,  the  record 
otherwise  showing  such  filing :  Heberd 
V,  Wines,  105  Ind.  237. 

«  Whitaker  v.  McClung,  14  Minn. 
170. 

>  Somerville  v.  Donaldson,  26  Minn, 
75. 

<  Washburton  ©.  Crouch,  108  Ind. 
83;  Voss  V,  Eller,  109  Ind.  260. 

«  Ibid. 

«  Williams  v.  Thames  &c.  Co.,  106- 
Ind.  420;  Jenkins  r.  Corwin,  55  Ind. 
21 ;  Butler  University  v,  Conrad,  94 
Ind.  853. 

T  Gillett  V.  Miller,  106  Ind.  76. 

B  Kreitline  t^.  Franz,  106  Ind.  369.. 
See  Campbell  v.  Hunt,  104  Ind.  210 
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Ain>  Amendino  the  Bill. 


CHAPTER    LXXXI. 

FORM  AND  SUBSTANCE  OF  THB  BILL. 

Section 

2770.  What  is  a  Bill  of  Exceptions. 

2771.  Of  the  Use  of  Bills  of  Exceptions. 

2772.  Under  the  Codes  Required  in  Equity  Proceedings. 

2773.  Distinction  between  Matter  of  Record  and  Matter  of  Exception. 

2774.  Matters  which  can  only  be  Shown  by  a  Bill  of  Exceptions :  AffldaTlts. 

2775.  Rulings  upon  Motions. 

2776.  Facts  Recited  in  Written  Motion. 

2777.  Evidence  Adduced  at  the  Trial. 

2778.  Statements  Embodied  in  Motion  for  New  Trial. 

2779.  Statements  of  Rulings  and  Exceptions  Made  by  the  Clerk. 

2780.  Explanatory  Notes  of  the  Clerk. 

2781.  Reasons  for  Judge's  Rulings. 

2782.  Bill  should  not  Embody  the  Pleadings. 

2783.  When  Bill  Shows  that  it  Contains  all  the  Evidence. 

2784.  How  this  Statement  must  be  Made. 

2758.  Entire  Charge  should  not  be  Embodied  in  the  Bill. 

2786.  Bill  must  Show  that  Objections  were  duly  Presented  to  the  Trial  CoQit. 

2787.  Skeleton  Bills  of  Exceptions. 

2788.  Not  Allowed  under  old  Practice. 

2789.  General  Observations  as  to  what  Necessary  in  Framing  Skeleton  Bill. 
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Section 

2790.  Calls  for  Writings  must  be  Definite  and  Certain. 

2791.  General  Direction  to  Insert  Evidence  Insufficient. 

2792.  Instructions,  how  Identified. 

2793.  What  Designations  Sufficient. 

2794.  Attaching  Documentary  Evidence  to  the  Bill. 

2795.  Written  Instruments  set  out  in  Transcript  and  Referred  to  in  Bill. 

2796.  Duty  of  Judge  in  Signing  Skeleton  Bills. 

§  2770.  What  is  a  Bill  of  Exceptions.  —  In  a  recent  case  it 
is  said  by  Mr.  Justice  Matthews  that,  "  whatever  brings  upon  the 
record,  properly  verified  by  the  attestation  of  the  judge,  the 
matters  of  fact  occurring  at  the  trial,  on  which  the  point  of  law 
arises,  which  enters  into  the  ruling  and  decision  of  the  court  ex- 
cepted to,  answers  sufficiently  the  description  of  a  proper  bill  of 
exceptions."^  A  bill  of  exceptions  becomes  a  record,  **when 
the  bill  is  allowed  by  the  judge  and  filed  by  the  clerk."  ^ 

§  2771.  Of  the  Use  of  Bills  of  Exceptions.  —  In  a  court  of 
error  or  appeal  the  proceedings  of  the  trial  court  can  be  known 
only  by  its  record.  In  cases  at  law  this  record  ordinarily  con- 
sists of  two  parts,  the  record  proper  and  the  bill  of  exceptions. 
The  record  proper  ordinarily  embraces  the  original  writ,  the 
pleadings  and  the  entry  of  verdict  and  judgment.  If  error  is  ex- 
hibited on  the  face  of  the  record  proper,  it  may  be  corrected  in  a 
court  of  error  (  unless  there  are  statutes  changing  the  common-law 
rule),  by  removing  it  to  such  court  by  a  writ  of  error  and  then 
assigning  error  upon  it,  without  the  necessity  of  a  bill  of  excep- 
tions ;  ^  and  if  there  is  manifest  error  upon  the  face  of  it,  the  judg- 
mentwillbe  reversed.  This  willhappen  where  the  judgment  isone 
which  could  not  have  been  lawfully  rendered  in  the  state  of  the 
pleadings,  or  in  the  state  of  the  law  under  any  state  of  the  plead- 
ings. Whenever  it  is  desired  to  present  for  review  in  an  appel- 
late court  a  ruling  of  the  trial  court  which  does  not  appear  upon 
the  face  of  the  record  proper,  an  exception  must  be  taken  to  the 

1  Kleinschmidt  v.  McAndrews,  117  *  Freshour  v.  Logansport  &c.  Co., 

U.  S   282,  286.  104  lud.  468. 

<  Lesser  v.  Banks,  46  Ark.  482^  485. 
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ruling  at  the  time  when  it  was  made, ^  and  a  bill  of  exceptions 
must  be  drawn  up,  embodying  a  statement  of  the  ruling  and  show- 
ing that  an  exception  thereto  was  reserved  at  the  time  when  the 
ruling  was  made.  This  bill  of  exceptions  must  be  signed  by 
the  judge  and  filed  by  the  clerk  before  the  lapse  of  the  term, 
in  ordinary  cases,  or  within  a  time  thereafter,  prescribed  by 
statute,  granted  by  the  court  on  application,  or  fixed  by  stipu- 
lation of  the  parties.  When  so  signed  and  filed,  it  becomes 
a  part  of  the  record,  and,  together  with  the  record  proper,  it 
is  transcribed  and  certified  by  the  clerk  of  the  court  and  trans- 
mitted to  the  appellate  tribunal. 

§  2772.  Under  the  Codes  Beqaired  in  Equity  Proceed- 
ings.—  Under  the  codes  of  procedure  of  several  of  the  States, 
legal  and  equitable  remedies  are  so  blended  that  there  is  but  one 
form  of  a  civil  action.  In  some  of  those  jurisdictions  bills  of  ex- 
ceptions are  required  in  causes  where  equitable  relief  is  sou^t,  the 
same  as  in  causes  which  were  formerly  denominated  actions  at  law.^ 
But  in  those  jurisdictions  which  preserve,  either  in  the  form  of 
a  separate  tribunal,  or  of  a  separate  system  administered  in  the 
courts  of  general  jurisdiction,  the  ancient  distinction  between 
law  and  equity  as  a  system  of  remedial  procedure,  bills  of  excep- 
tions are  not  necessary  in  chancery  cases,  for  the  reason  that, 
according  to  the  chancery  practice,  the  entire  proceeding,  in- 
cluding the  testimony,  is  in  writing  and  is  deemed  to  be  of 
record."  Accordingly,  the  report  of  a  master  in  chancery,  under 
a  reference  to  him,  is  a  part  of  the  record  in  the  case  without 
being  incorporated  in  a  bill  of  exceptions.*  Bills  of  exceptions 
have  been  mentioned  as  one  of  the  modes  of  preserving  testi- 
mony in  chancery  cases ;  but  it  has  been  said  that,  as  a  matter  of 

1  AUnslons  have  already  been  made  instructions  in  criminal  cases) ;   post^ 

to  the  necessity  of  taking  and  saving  §  2802. 

exceptions,  in  order   to    present  for  *  Blatcliiey  v.  Coles,  6  Colo.  82. 

review  errors  committed  during  the  '  Ferris©.  McClure, 40111. 99;  Smith 

progress  of  a  trial.    Ante,  §§  690, 700.  t7.  Newland,  40  111.  100;  Mason  v.  Bair, 

See  also  Phillips    v.   Soule,    G  Allen  S3  111.  194. 

(Mass.),  150;  People  v.  Thompson,  28  *  Ferris  v,  McClure,  supra, 
Cal.  214  (necessary  to  save  for  leview 
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form,  a  certificate  of  the  evidence  signed  by  the  judge  is  prefer- 
able.^ And  it  has  ruled  that,  although  oral  testimony  may 
be  introduced  in  chancery  cases,  it  must  still  be  preserved  in  the 
record,  which  may  be  done  by  its  being  reduced  to  writing  by 
the  master,  or  by  any  one  else  under  the  direction  of  the  court, 
or  by  its  being  embodied  in  the  decree ;  and  it  is  ruled  that  it  is 
not  essential  that  it  ishould  be  reduced  to  writing  and  preserved 
in  the  record  when  it  is  first  taken,  but  that  the  trial  court  must 
be  left  to  the  exercise  of  a  discretion  as  to  the  time  when  and 
the  mode  in  which  it  shall  be  placed  in  the  record,  so  that  it  is 
done  by  the  time  the  decree  is  rendered  and  filed.  If,  from 
accident,  the  evidence  thus  taken  should  be  lost  or  forgotten 
before  the  decree  is  rendered  and  filed,  it  would  be  the  duty  of 
the  court,  on  application  of  the  parties,  or,  if  a  decision  has  not 
been  made,  on  its  own  motion,  to  have  it  retaken,  in  order  that 
it  may  be  understood  by  the  trial  court  and  preserved  in  the 
record.^ 

§  2773.  Distinction  between  Matter  of  Record  and  Matter 
of  Exception.  —  In  Arkansas  it  has  been  said:  *«  Whatever  pro- 
ceedings or  facts  the  law  or  the  practice  of  the  courts  requires  to 
be  enrolled,  constitute  and  form  part  of  the  record.  Such,  for 
instance,  are  all  judicial  writs  and  process,  the  finding  of  the  jury, 
the  judgment  of  the  court,  and  the  like.  Whatever  else  that  is 
not  necessarily  enrolled,  such  for  example  as  oral  and  written 
testimony,  and  exceptions  taken  to  the  opinion  and  judgment  of 
the  court,  constitutes  no  part  of  the  record,  unless  they  are  ex- 
pressly made  so  by  order  of  the  court,  by  the  agreement  of  the 
parties,  by  demurrer  to  evidence,  by  oyer,  by  bill  of  exceptions, 
or  by  special  verdict.  These  are  the  usual  and  only  legitimate 
modes  by  which  matters  of  fact  may  be  spread  upon  the  record."  * 
In  a  case  in  Missouri  it  was  said:  **  The  record  proper,  by  law, 
is  the  petition,  summons,  and  all  subsequent  pleadings,  including 

1  Smith  V.  Newland,  supra.  Is  Cole  v.  Drlskell,  1  Black! .  (Ind.)  16. 

3  Mason  v.  Bair,  supra.  Compare  Gist  v.  Uiggins,  1  Bibb  (Ey.), 

»  Lenox   v.    Pike,  2    Ark.    U,  20,  808 
opmion  by  Lacy,  J.    To  the  same  effect 
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the  verdict  and  judgment ;  and  these  the  law  has  made  it  our  duty 
to  examine  and  revise;  and  if  any  error  is  apparent  on  the  face 
of  these  pleadings  which  constitute  the  record,  we  will  reverse  the 
cause,  whether  any  exceptions  were  taken  or  not.  Exception  is 
matter  which  arises  wholly  from  the  action  of  the  court  in  the 
progress  of  the  trial,  as  the  admission  or  rejection  of  evidence, 
the  sustaining  or  overruling  of  some  motion,  the  giving  or  refus- 
ing of  instructions,  etc.  This  is  strictly  no  part  of  the  record, 
unless  made  so  by  being  incorporated  in  a  bill  of  exceptions  ;  and 
to  entitle  it  to  any  notice,  or  to  be  made  available  here,  the  action 
of  the  court  must  have  been  excepted  to  at  the  time  the  alleged 
error  was  committed. "  ^ 

§  2774.  Matters  which  can  only  be  Shown  by  a  Bill  of  Ex- 
ceptions: Affidavits.  —  Affidavits  which  have  been  used  in 
any  proceeding  connected  with  the  cause  in  the  trial  court,  can 
only  be  made  a  part  of  the  record  by  being  incorporated  into  the 
bill  of  exceptions.^  Such  affidavits,  copied  at  length  in  the  bill 
of  exceptions,  as  a  part  of  the  evidence,  heard  by  the  judge  in  a 
proceeding  at  chambers,  are  authenticated  by  a  general  certifi- 
cate to  the  bill  of  exceptions,  and  need  not  be  otherwise  identified.* 

2775.  Rnlings  upon  Motions. — Rulings  upon  motions  are 
not  deemed  to  be  saved  for  review  in  an  appellate  court,  unless 


1  Bateson  v,  Clark,  87  Mo.  81,  84, 
opinion  by  Wagner,  J.  See  also  re- 
porter's notes  84  Mo.  108.  As  to  what 
the  clerk  should  keep  as  a  part  of  the 
record  proper  under  the  Indiana 
statute,  and  as  to  what  the  clerk  should 
and  should  not  copy  (Ind.  Practice 
Act,  §  659 ;  2  Gav.  &  Hord  Ind.  Stat. 
273;  Rev.  Stat.  lud.  1888,  §  650),  see 
Kesler  v.  Myers,  41  Ind.  543;  Miles  v. 
Buchanan,  8fi  Ind.  490;  Ewingr.Ewing, 
4  Ind.  468;  Cochnower  t?.  Cochnower, 
27  Ind.  253;  Shields  v.  Cunningham, 

1  Blackf.  (Ind.)  86;   Hays  v.  M'Kee, 

2  Blackf.  (Ind.)  11. 

<  Coleev.  State,  75  Ind.  511:  Miles 


9.  Buchanan,  86  Ind.  490;  Stewart  v. 
Rankin,  39  Ind.  161;  Douglass  v.  State 
72  Ind.  885;  Blizzard  t;.  Phebus,  85 
Ind.  284;  Round  v.  State,  14  Ind.  493; 
Leyner  v.  State,  8  Ind.  491 ;  Taylor  v. 
Fletcher,  16  Ind.  80;  Cochran  ».  Dodd, 
16  Ind.  476;  Murphy  v.  Tilly,  11  Ind. 
611;  Wilson  r.  Truelock,  19  Ind.  889; 
Merritt  v.  Cobb,  17  Ind.  314;  Horton  v, 
Wilson,  26  Ind.  316;  Whiteside  v. 
Adams,  26  Ind.  250;  Bell  v.  Rinker,  29 
Ind.  267;  Fisher  t?.  Ewing,  80  Ind.  130; 
Potter  V.  Stiles,  82  Ind.  318. 

*  Yoeraans  v.  Yoemans   (Ga.),  8  8. 
£.  Rep.  364. 
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the  motion  and  ruling  are  exhibited  in  a  bill  of  exceptions.*  It 
is  not  sufficient  that  the  clerk  of  the  trial' court  has  inserted  in  the 
transcript  what  purports  to  be  a  copy  of  the  motion.^  The 
rule  applies  to  motions  which  are  dispositive  of  the  proceedings, 
such  as  a  motion  to  dismiss  the  appeal  by  which  the  cause  has 
been  brought  from  an  inferior  jurisdiction ;  ^  or  a  motion  in  the 
court  to  which  the  cause  has  been  taken  by  change  of  venue,  to 
dismiss  the  cause ;  ^  and  the  rule  applies  in  criminal  as  well  as 
oivil  cases.* 

§  2776.  Facts  Recited  in  Written  Motion. — It  is  scarcely 
necessary  to  say  that  facts  recited  in  a  written  motion  will  not  be 
taken  as  true  on  appeal  unless  they  are  established  by  evidence 
which  is  set  out  in  a  bill  of  exceptions,  or  unlessthere  should  be 
a  bill  of  exceptions,  authenticated  by  the  signature  of  the  judge, 
stating  that  such  facts  are  true.*  Thus,  the  recital  in  a  motion 
for  a  new  trial  that,  by  the  action  of  the  court  in  compelling  the 
remonstrator  to  assume  the  burden  of  proof,  she  was  greatly 
surprised,  etc.,  accompanied  by  an  affidavit  which  states  that 
the  reason  assigned  therein  is  true,  —  goes  for  naught  in  the 
reviewing   court,   unless    the  facts    therein   stated  are    shown 


1  Board  of  Com.  &c.  v.  Montgomery, 
109  Ind.  69;  Washington  Ice  Co. 
V.  Lay,  103  Ind.  48;  Crumley  r.  Hick- 
man, 92  Ind.  888;  Miles  v.  Buclianan, 
36  Ind.  491;  Carr  v,  Thomas,  84 
Ind.  292;  Drltt  v.  Dodds,  86  Ind. 
€3;  Kohn  v.  Lucas,  17  Mo.  App,  29; 
Robinson  v.  Suter,  16  Mo.  App.  699; 
Holt  V.  Simmons,  14  Mo.  App.  460. 

*  Washington  Ice  Co.  v.  Lay, 
supra;  Berlsley  v.  Kobes,  13  Mo.  App. 
602;  Shauglmessy  v,  RaUway  Co., 
7  Mo.  App.  691. 

'  WaiShington  Ice  Co.  r.  Lay, 
sujra;  Burutrager  v,  McDonald,  34 
Ind.  277;  Meeker  v.  Fountain  Co.,  53 
Ind.  81 ;  Scotten  v.  Divilbiss,  GO  Ind. 
37 :  Crumley  t?.  Hickman,  92  Ind.  388. 
See  also  Orr  v.  Worden,  10  Ind.  653: 


Alspaugh  V.  The  Ben  Franklin  &c. 
Assn.,  61  Ind.  271 ;  Hasselback  o.  Sla- 
ton,  17  Ind.  646;  Aurora  Fire  Ins.  Co, 
V,  Johnson,  46  Ind.  316;  Taylor  v, 
Fletcher,  15  Ind:  80;  Indianapolis  &c. 
R.  Co.  V.  Wyatt,  16  Ind.  204;  Round 
V.  State,  14  Ind.  493;  Thompson  v. 
White,  18  Ind.  373;  Whiteside  v. 
Adams,  26  Ind.  260. 

*  Board  of  Com.  &c.  r.  Montgomery, 
supra. 

fi  State  V,  McKee,  109  Ind.  498; 
State  V.  Sweeney,  68  Mo.  96. 

«  Brown  v,  Muncie  National  Bank, 
110  Ind.  3i3;  Powers  v.  State,  87 
Ind.  144,  152;  Choen  v.  State,  85  Ind. 
209;  Indianapolis  &c.  Co.  v.  Chris- 
tian, 93  Ind.  860. 
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by  a  bill  of  exceptions.^  So,  an  assignment,  made  as  a  ground 
for  a  new  trial  in  the  court  below,  of  an  irregularity  in  permit- 
ting an  assistant  prosecuting  counsel  to  state,  in  his  argument 
to  the  jury,  facts  not  in  evidence,  as  set  forth  in  certain  described 
affidavits,  preseilts  nothing  for  review,  the  facts  not  being  shown 
by  a  bill  of  exceptions.* 

§  2777.  Evidence  Adduced  at  the  Trial. — Evidence,  writ* 
ten  or  oral,  adduced  at  the  trial  of  an  action  at  law,  can  only  be 
made  a  part  of  the  record  and  brought  to  the  attention  of  a  re- 
viewing court,  by  being  set  out  in  a  bill  of  exceptions.  In  many 
cases  where  it  is  sought  to  bring  to  the  attention  of  the  appellate 
court  the  ruling  of  the  trial  court  upon  a  single  question  of  law, 
it  will  be  sufficient  to  recite  in  the  bill  of  exceptions  that  there 
was  evidence  tending  to  ahow  the  proposition  of  fact  upon  which 
the  question  of  law  arose  ;^  but  in  three  cas<ess  it  is  necessary  that 
the  bill  of  exceptions  should  set  out  all  the  evidence:  1. 
Where  the  verdict  is  challenged  as  being  unsupported  by 
the  evidence.*  2.  Where  error  is  assigned  upon  the  ruling 
of  the  trial  court,  in  giving  or  refusing  instructions,  the 
same  not  being  intrinsically  bad  in  point  of  law.*  3.  In 
chancery  cases,  where  the  facts  are  reviewed  in  the  appellate 
court .•  In  the  first  case,  if  the  bill  of  exceptions  does  not 
set  out  all  the  evidence  the  appellate  court  will  presume,  in 
support  of  the  action  of  the  trial  court,  that  there  was  suffic- 
ient evidence  to  supportthe  verdict;  in  the  second  case,  if  the 
bill  of  exceptions  is  deficient  in  like  manner,  the  appellate  court 
will  presume  that  there  was  evidence  to  which  the  instructions 
which  were  given  were  applicable ;  ^  and  if  those  instructions 


1  Indianapolis  &c.  Co.  t?.  Christian, 
iupra, 

>  Choen  v.  State,  supra, 

s  Walls  17.  Gates,  4  Mo.  App.  1. 

*  Lamb  v.  Old  Colony  R.  Co.,  140 
Mass.  79 ;  Ballentine  v. State,  48  Ark.  45, 
50  (or  at  least  all  that  part  of  it  which 
relates  to  the  supposed  defect  of 
proof).  Downey  v.  Day,  4  Ind.  631; 
Cunningham  v,  Gallagher,  61  Wis.  170 


(award  of  damages  presumed  cor- 
rect) . 

«  People  V.  Durfee  (Mich.),  29  N. 
W.  Rep.  109;  People  v.  Bourke,  66 
Cal.  455. 

«  Carter  «.  Holman,  60  Mo.  498. 

'  Worthington  v.  Mason,  101  U.  S. 
149,  151 ;  Phoenix  Mutual  Life  Insur- 
ance Co.  17.  Raddin,  120  U.  S.  183;  a,  e. 
F.  Sup.  Ct  Rep.  500,  506. 
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would  be  right  upon  any  supposable  evidence,  the  judgment  will 
not  be  reversed.*  Enough  evidence,  at  least,  must  be  given  to 
make  the  materiality  of  the  instructions  which  were  refused 
appear.  2 

§  2778.  Statements  Embodied  in  Motion  for  New  Trial.  — 

Statements  of  facts  embodied  in  a  motion  for  a  new  trial  will 
not,  on  appeal,  be  regarded  as  evidence  of  the  facts  so  stated, 
although  the  motion  itself  is  transcribed  into  the  bill  of  excep- 
tions.^ So,  it  is  not  sufficient,  in  order  to  have  the  propriety  of 
the  instructions  passed  upon  in  the  appellate  court,  that  the  ap- 
pellant embodied  them  in  his  motion  for  a  new  trial  in  the  court 
below.* 

§  2770.  Statements  of  Rulings  and  Exceptions  Made  by  the 
Clerk.  —  It  is  scarcely  necessary  to  say  that  statements  made  by 
the  clerk,  in  the  transcript  which  is  sent  to  the  reviewing  court, 
that  a  particular  ruling  was  made  and  a  particular  exception  taken, 
will  constitute  no  part  of  the  record ;  for  otherwise  the  clerk, 
instead  of  the  judge,  might  authenticate  a  bill  of  exceptions.' 

§  2780.  Explanatory  Xotes  of  the  Clerk. — For  the  same 
reason  imperfections  in  bills  of  exceptions  cannot  be  helped  out 
by  explanatory  notes  of  the  clerk.  Thus,  where  it  was  assigned  for 


1  Wilson  V,  Trafalgar  Ac.  Co.,  93 
Ind.  287,  290;  Dennerliue  v.  Gable,  73 
Ind.  210;  Wright  r.  Gully,  28  Ind. 
475;  Ricketts  v.  Richardson,  85  Ind. 
508;  Schreiberv.  Butler,  84  Ind.  576; 
Johns  V.  State,  104  Ind.  557,  562 ;  Hunt 
V,  Elliott,  80  Ind.  245;  8.  c.  41  Am. 
Rep.  794;  Northwestern  Mutual  Life 
Ins.  Co.  V.  Heimann,  93  [Ind.  24;  Elk- 
hart Mutual  Aid  Assn.  v,  Houghton, 
103  Ind.  286;  Keating  r.  State,  44  Ind. 
449;  Stratton  v.  Kennard,  74  Ind.  802; 
Drinkoutv.  Eagle  Machine  Works,  90 
Ind.  423;  Wade  v.  Guppinger,  60  Ind. 
376;  Higbee  v.  Moore,  66  Ind.  263; 
Powers  t7.  State,  87  Ind.  144. 


2  Phoenix  Mutual  Life  Ins.  Co.  v, 
Raddin,  7  Sup.  Ct.  Rep.  600,  506 ;  ».  c. 
120  U.  S.  183;  Ward  v.  Bateman,  34 
Ind.  110;  Morrow  v.  State,  48  Ind. 
432;  Hinkle  v.  Margerum,50Ind.  240; 
Hammon  9.  Sexton,  69  Ind.  37;  Hend- 
rix  V.  Reiman,  90  Ind.  119;  Louisville 
&c.  R.  Co.  V,  Porter,  97  Ind.  267; 
Thatcher  v. State,  48  Ark.  60,  65. 

3  O'Donald  r.  Constant,  82  Ind,  212; 
Zehner  v.  Aultman,  74  Ind.  24 ;  Smith 
V.  Kyler,  75  Ind.  575. 

*  Carroll  v.  Bowler,  40  Ark.  168, 
Eakin,  J. 

»  Smiths.  Smith,  15  Ind. 316;  Dritt 
V,  Dodds,  35  Ind.  63. 
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error  that  the  judge  had  suppressed  certain  portions  of  deposi- 
tions offered  by  the  appellant,  but  there  was  no  bill  of  exceptions 
showing  what  depositions  were  so  suppressed  or  for  what  cause ; 
but  there  was  a  bill  of  exceptions  showing  that  the  appellants 
read  to  the  jury  certain  portions  of  the  depositions  of  certain 
named  witnesses,  not  theretofore  suppressed;  and,  at  the  end  of 
certain  of  the  answers,  the  letter  Q  was  placed,  and  at  the  end 
of  the  rest  the  letter  O ;  and  a  note  by  the  clerk  of  the  trial 
court  stated  that  Q  denoted  answers  which  had  been  suppressed, 
and  O  answers  which  had  not  been  suppressed, — it  was  held  that 
this  note  could  not  be  regarded  as  any  part  of  the  record ;  nor 
did  an  additional  statement  made  by  the  clerk  that  the  bill  of 
exceptions,  which  was  taken  at  the  time  of  the  suppression  of  the 
depositions,  had  been  lost,  give  any  greater  force  to  the  said 
note.     The  record  could  not  be  supplied  in  that  mode.* 

§  2781.  Reasons  for  Judge's  Rulings. — The  reasons  upon 
which  the  trial  judge 'may  have  acted  in  making  a  particular  rul- 
ing form  no  part  of  the  record  proper,  and  do  not  become  such 
by  reason  of  the  fact  that  the  clerk  may  enter  them  upon  the 
minutes.  Such  rulings  are  properly  presented  for  review  by  a 
bill  of  exceptions  only^.  Where  there  is  no  bill  of  exceptions, 
but  the  clerk  undertakes  to  supply  the  deficiency,  by  an  entry 
giving  the  reasons  for  the  court's  ruling,  the  reviewing  court  will 
not  notice  them.*^ 

§  2782.  Bill   should  not    Embody    the    Pleadings. — The 

pleadings  are  a  part  of  the  record  proper.  The  object  of  a  bill 
of  exceptions  being  to  bring  to  the  attention  of  the  appellate 
court  matters  which  are  not  shown  by  the  record  proper,  it  is  not 
proper  to  embody  the  pleadings  in  the  bill  of  exceptions.*  This, 
however,  is  often  done,  and  it  would  seem  to  have  the  effect  of 

I  Black  V.  Daggy,  ISInd.  383.  Ross  v,  Misner,  8  Blackf.  (Ind.)  362; 

3  Hasselback  r.  Sinton,  17  Ind.  545;  Richardson  o.   St.  Joseph's  Iron  Co., 

Kesler   v,    Myers,    41    Ind.  543,  548;  5    Blackf.    (Ind.)    146;     Aspinwall  v. 

ConowAyt?.  Weaver,  1  Ind.  263;  Blaney  Knox  County,  18  Ind.  372. 

r.  Flndley,  2  Blackf.  (Ind.)  338;  Wil-  »  Kirksey    v.    Cole,    47    Ark.   504; 

fion  r.    Coles,    2  Blackf.  (Ind.)  402 ;  Douglass  v.  Orr,  58  Mo.  573. 
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making  the  record  less  artificial  merely;  since  the  pleadings 
would  be  no  less  a  part  of  the  record  proper,  and  would  not  be 
deprived  of  any  of  their  authenticity  by  reason  of  being  set 
out  in  the  bill. 

§  2783.  When  Bill  Shows  that  it  Contains  all  the  Evi- 
dence.—  Moreover,  it  is  the  rule  in  most  jurisdictions  that  the 
bill  itself  must  affirmatively  show  that  it  contains  all  the  evidence 
given  in  the  cause,  and  that,  where  this  is  not  so  stated,  it  will  not 
be  presumed.^ 

§  2784.  How  this  Statement  must  be  Made.  — This  state- 
ment that  the  bill  contains  all  the  evidence  must  be  made  in  ex- 
plicit terms.  It  will  not  be  sufficient  that  it  contains  a  recital 
that  *«  this  was  all  the  testimony  given  in  the  cause,'*  since  the 
word  **  testimony  "  is  not  synonymous  with  evidence;  ^  nor  will  it 


1  Central  Union  Tel.  Co.  w.  State, 
110  Ind.  208;  Rader  v.  Barr,  7  Ind, 
194;  Jarvis  v.  Strong,  8  Ind.  284; 
McKinsey  v.  Bowman,  68  Ind.  88; 
Galet7.  Parks,  58  Ind.  117;  Johnson  v, 
Wiley,  74  Ind.  233;  Miles  v.  Buchanan, 
86  Ind.  490,  603;  May  v.  Pavey,  63 
Ind.  4;  Kimball  v.  Loomis,  62  Ind. 
201 ;  Montgomery  v,  Hamilton,  43  Ind. 
461;  Railsback  v.  Greve,  68  Ind.  72; 
Brownlee  v.  Hare,  64  Ind.  811 ;  Ham- 
mon  V.  Sexton,  69  Ind.  38 ;  Fouty  t;. 
Morrison,  73  Ind.  833;  Morris  v.  Stem, 
80  Ind.  227;  Miller  v.  Green,  110  Ind. 
669.  In  Indiana  this  has  been  gov- 
erned by  the  following  Supreme  Court 
rule:  "In  every  bill  of  exceptions 
purporting  to  set  out  the  evidence 
upon  motion  for  a  new  trial  overruled, 
the  words  *  this  was  all  the  evidence 
given  in  the  cause '  are  to  be  regarded 
as  technical  and  indispensable  to 
repel  the  presumption  of  other  evi- 
dence." Rader  v,  Barr,  7  Ind.  194.  A 
good  deal  of  difficulty  seems  to  have 
been   experienced    in    Indiana  in  the 


application  of  a  statute  providing  for 
the  incorporation  into  bills  of  excep- 
tions of  the  short- hand  notes  of  the 
testimony  taken  by  the  official  stenog- 
rapher or  reporter  of  the  court,  as  to 
which  see  HuUt.  Louth,  109  Ind.  316, 
337;  GaMn  v.  State,  66  Ind.  61,  66; 
Woollen  v.  Wishmier,  70  Ind.  108,114; 
Lowery  p.  Carver,  104  Ind.  447;  Weir 
Plow  Co.  V.  Walmsley,  110  Ind.  243^ 
260;  MarshaU  v.  State,  107  Ind.  173; 
Indiana  &c.  R.  Co.  v.  Quick,  109  Ind. 
295.  Contra,  In  Missouri  it  is  pre- 
sumed that  the  bill  contains  aU  the 
evidence  on  a  point  as  to  which  an 
exception  is  saved  (Cummings  v. 
Denny,  6  Mo.  App.  602) ;  though  this 
presumption  may  be  negatived  by 
other  statements  in  the  bill.  Taussig 
V.  Railroad  Co.,  8  Mo.  App.  678.  Com- 
pare Druiding  t;.  Lyon,  7  Mo.  App. 
199. 

2  Central  Union  Tel.  Co.  r.  State 
ex  rel.,  110  Ind.  208,  207;  Downs  t7. 
Downs,  17  Ind.'  95;  Gazette  Printing 
Co.  o.  Morss,  60  Ind.  164;  McDonald 


Tit.  X9  Ch.  LXXXL]     fobm  and  sufiSTANCE.  2113 

be  sufficient  for  it  to  recite,  **  this  was  all  the  evidence  ofered 
on  the  trial  of  the  cause,"  since  it  is  not  enough  that  it  should  have 
been  offered ;  it  should  also  have  been  admitted.  It  is  necessary 
that  it  should  state  that  this  ^*  was  all  the  evidence  given  in  the 
.  cause."  ^  Nor  is  it  sufficient,  under  the  Indiana  court  rule,  set  out 
in  a  preceding  note,  for  the  bill  to  close  with  the  recital, 
**the  above  were  the  rough  minutes  of  the  court,  including  the 
material  points  of  the  evidence."  '  Norwill  the  recital,  **  this  was 
all  the  evidence  given  upon  the  trial  of  the  cause,"  authorize  the  ^ 
appellate  court  to  pass  upon  the  question  of  the  sufficiency  of 
the  evidence,  where  the  bill  elsewhere  affirmatively  shows  that  it 
does  not  embody  all  the  evidence  so  given.*  A  bill  of  excep- 
tions which  contains  blanks^  showing  omissions  of  evidence,  will 
be  so  treated ;  the  reviewing  court  presuming  that  the  omitted 
evidence  is  necessary  to  enable  it  to  determine  whether  the  evi- 
dence itself  as  a  whole  was  sufficient  to  sustain  the  verdict.^  It 
seems  also  that  a  recital  in  a  bill  of  exceptions  that  it  contains 
**  a  fair  and  impartial  report  of  all  the  evidence  heard  on  the 
trial  of  the  cause,"  would  be  insufficient;  for  much  evidence  is 
heard  which  is  not  given  to  the  jury  or  trying  body.*  Where  it 
clearly  appears  that  the  bill  of  exceptions  does  not  contain  all 
the 'evidence  which  was  heard  at  the  trial,  although  it  purports  ' 
to  do  so,  the  court  will  not  examine  that  which  it  does  con- 
tain, in  order  to  determine  the  sufficiency  of  the  verdict.®  Nor 
will  the  Supreme  Court  decide,  on  affidavits,  a  controversy  be- 
tween the  parties  as  to  the  manner  in   which  the  omitted  evi- 

9.  Elies,    61    Ind.  279;  Sessengnt  v.  v.  State,  48  Ind.  432 ;  Ward  v.  Bateman, 

Posey,  67  Ind.  408;   Brickley  ©.  Weg-  84  Ind.   110;    State  v.  Swarts,  9  Ind. 

horn,  71  Ind.  497;  Rader  «.  Barr,  7  221;  Merrilleld  r.  Weston,  68  Ind.  71; 

Ind.  194.  •  Railsback  v.  Greve,  58  Ind.  72;  French 

1  Garrison  v.    State,   110  Ind.  145;  v.  State,  81  Ind.  151;  Shimer  v.  Butler 

Fellenzer  t>.  Van  Valzah,  96  Ind.  128,  University,  87  Ind.  218. 
132;  Goodwine  v.  Crane,  41  Ind.  336;  *  Shinier  v.  Butler  University,    87 

Baltimore  &c.  B.  Co.  o.  Bamum,  79  Ind.  218. 
Ind.  261.  »  WooUen  t>.  Wishmier,  70  Ind.  109, 

>  Jarvis  V.  Strong,  8  Ind.  284.  116. 

'»  Johnson  v.   Wiley,   74  Ind.  233 ;  «  Thames  &c.  Co.  v,  Beville,  100  Ind. 

Powers  V.  Evans,  72  Ind.  23;  Morrow  310,  313. 
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dence  came  to  be  omitted,  but  will  look  alone  to  the  bill  of  ex- 
ceptions.^    Nor  can  such  deficiencies  be  supplied  by  affidavit.' 

§  2785*  Entire  Charge  should  not  be  Embodied  in  the 
Bill.  — In  some  jurisdictions  there  is  a  rule,  apparently  estab- 
•  lished  for  the  purpose  of  facilitating  the  labors  of  the  appellate 
courts,  that  the  entire  charge  is  not  to  be  embodied  in  the  bill  of 
exceptions,  but  only  that  portion  which  forms  the  subject  of  the 
exceptions.*  In  1832  the  Supreme  Court  of  the  United  States 
adopted  a  rule  which,  with  slight  verbal  changes,  has  ever  since 
remained  in  force,  by  which  it  was  ordered,  not  only  that  the 
judges  of  the  Circuit  and  District  courts  should  not  allow  any 
bill  of  exceptions  containing  the  charge  of  the  court  at  large  to 
the  jury,  in  trials  at  common  law,  upon  any  ground  of  exception 
to  the  whole  of  such  charge,  but  also  *«  that  the  party  excepting 
be  required  to  state  distinctly  the  several  matters  of  law  in  such 
charge  to  which  he  excepts;  and  that  such  matters  of  law,  and 
those  only,  be  inserted  in  the  bill  of  exceptions  and  allowed  by 
the  court."  *  The  rule  was  thus  expressed  by  Mr.  Justice  Story : 
^*If,  indeed,  in  the  summing  up,  the  court  should  mistake  the 
law,  that  would  furnish  a  ground  for  an  exception.  But  the 
exception  should  be  strictly  confined  to  that  mis-statement ;  and, 
by  being  made  known  at  the  moinent,  would  often  enable  the 
court  to  correct  an  erroneous  expression,  or  to  explain  or  qualify 
it  in  such  a  manner  as  to  make  it  wholly  unexceptionable  or  per- 
fectly distinct."* 


1  Thames  &c.  Co.  v,  BeviUe,  supra. 
See  also  Bartel  v.  Tieman,  55  Ind. 
488. 

*  Thames  &c.  Co.  v.  BevUle,  supra; 
Blizzard  V.  Blizzard,  48  Ind.  540. 

3  Ex  parte  Crane,  5  Pet.  (U.  S.) 
190,  198;  Carver  v.  Jackson,  4  Pet.  (U. 
S.)  1,  81;  Burt  v.  Merchants'  Ins.  Co., 
116  Mass.  1,  16;  Com.  v.  Costley,  118 
Mass.  1,23;  Phoenix  Mutual  Life  Ins. 
Co.  17.  Raddin,  7  Sup.  Ct.  Rep.  500, 
604,  8,  c.  120  U.  S.  183;  Evans  v, 
Eatpn,  7  Wheat.  (U.  S.)  356,420,  427; 
Conard  v.  Pacific  Ins.  Co.,  6  Pet.  (U. 


S.)  262,  280;  Magniac  v,  Thompson,  7 
Pet.  (U.  S.)  348,  390;  Gregg  v.  Sayre, 
8  Pet.  (U.  8.)  244,  251;  8timpson  o. 
Westchester  R.  Co.,  3  How.  (U.  S.) 
553;  Zeller  v.  Eckert,  4  How.  (U.  S.) 
289,  297 ;  United  States  v,  Rindskopf , 
105  U.  S.  418. 

*  Rule  38  of  1882,  6  Pet.  IV.,  and  1 
How.  XXXIV.;  Rule  4  of  1858  and 
1884,  21  How.  VI.,  108  U.  S.  574,  and  3 
Sup.  Ct.  Rep.  6. 

'  Carver  v.  Jackson,  4  Pet.  (TJ. 
S.)  1,  81;  approved  and  adopted 
by  Marshall,  C.  J.,  in  Ex  parte  Crane, 
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§  2786.  Bill  must  Show  that  Objections  were  duly  Presented 
to  the  Trial  Gonrt. — Objections  made  in  the  course  of  the  trial 
must  be  stated  to  the  trial  court  and  must  be  incorporated  in  the 
bill  of  exceptions.  An  appellate  court  can  consider  only  such  ob- 
jections as  were  presented  to  the  trial  court  and  thus  brought  to  its 
notice  for  review.^  The  reason  of  the  rule  was  well  stated  by  Mr. 
Justice  Daniel  thus :  "  On  the  offer  of  testimony,  oral  or  written, 
extended  and  complicated  as  it  may  often  prove,  it  could  not  be 
expected,  upon  the  mere  suggestion  of  an  exception  which  did 
not  obviously  cover  the  competency  of  the.  evidence,  nor  point 
to  some  definite  or  specific  defect  in  its  character,  that  the  court 
should  explore  the  entire  mass  for  the  ascertainment  of  defects 
which  the  objector  himself  either  would  not  or  could  not  point  to 
their  view.  It  would  be  more  extraordinary  still,  if,  under  the 
mass  of  such  an  objection,  or  mere  hint  at  objection,  a  party 
should  be  permitted,  in  an  appellate  court,  to  spring  upon  his  ad- 
versary defects  which  it  did  not  appear  he  ever  relied  upon,  and 
which,  if  they  had  been  openly  and  specifically  alleged,  might 
have  been  easily  cured.  'Tis  impossible  that  this  court  can  de- 
termine, or  do  more,  than  conjecture,  as  the  objection  is  stated 
in  this  record,  whether  it  applied  to  form  or  substance,  or  how 
far,  in  the  view  of  it  presented  to  the  court  below,  if  any  par- 
ticular view  was  so  presented,  the  court  may  have  been  war- 
ranted in  overruling  it.  We  must  consider  objections  of  this 
character  as  vague  and  nugatory,  and  as,^  if  entitled  to  weight 
anywhere,  certainly  as  without  weight  before  an  appellate  court. ' '  ^ 
Thus,  where  the  bill  of  exceptions  contained  the  statement  that, 
**  at  the  proper  time,  the  said  defendant,  before  the  trial  began, 
moved  the  court  to  suppress  certain  questions  in  the  depositions 
of  witnesses,"  who  were  named  and  the  questions  and  answers 
designated,  and  then  proceeded,  *'  and  the  defendant  theij  and 
there  pointed  out  the  reasons  to  the  court  for  said  motion,"  — it 

5  Pet.  (U.  S.)  190,  198,  and  by  Gray,  Delphi  v.  Lowery,  74  Ind.  520;  »,  c.  39 

C.  J.,  in  Com.  V.  Costley,  118  Mass.  1,  Am.  Rep.  93;  RusseU  v.  Branham,  8 

23.    See  also  Burt  v.  Merchants*  Ins.  Blackf.  (Ind.)  277;  Camden  v.  Dore- 

Co.,  116  Mass.  1,  16.  mus,  3  How.  (U.  S.)  613,  630. 

1  McClellan  v.  Bond,  92   Ind.  424;  *  Camden  o.  Doremus,  supra. 
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was  held  that  this  was  not  a  sufficient  statement  of  the  grounds  of 
objection.* 

§2787.  Skeleton  Bills  of  Exceptions. — The  practice  has 
grown  up  in  several  jurisdictions,  in  some  cases  sanctioned  by 
statute,  of  drawing  up  what  are  termed  **  skeleton  bills  of  ex 
ceptions,'*  that  is,  bills  of  exceptions  embodying  the  history  of 
what  took  place  at  the  trial,  except, such  matters  as  exist  and  are 
on  file  in  the  office  of  the  clerk  in  writing  and  may  be  distinctly 
identified.  These  are  not  transcribed  in  the  bill  before  it  is 
allowed  and  signed  by  the  judge,  but  the  clerk  is  directed  to 
transcribe  them,  by  the  use  of  the  words  **  here  insert."  This 
practice,  it  should  be  observed,  is  a  very  dangerous  one;  since 
the  judge  cannot  know  what  mistakes  or  misprisions  will  be  com- 
mitted by  the  clerk,  in  the  insertion  of  the  matters  of  writing 
which  are  called  for.  It  is  like  signing  a  promissory  note  in 
blank,  and  allowing  some  one  else  to  fill  in  the  amount.  Owing 
to  these  and  other  errors  and  misprisions  in  bills  of  exceptions, 
cases  have  frequently  occurred  where  judgments  have  been  re- 
versed and  the  trial  judge  put  in  the  wrong,  —  in  some  instances 
almost  in  disgrace,  —  for  supposed  rulings  which  he  never  in  fact 
made.  Nevertheless,  in  the  haste  of  a  trial  term,  especially 
where  the  allotted  time  is  short  and  where  the  trial  judge  must 
immediately  proceed  to  another  circuit,  it  frequently  occurs  that 
there  is  no  time,  before  the  close  of  the  term,  to  draw  up  bills  of 
exceptions,  embodying,  as  they  should  before  the  judge  examines 
and  signs  them,  all  matters  of  writing  which  properly  form  a 
part  of  them ;  and  hence  the  practice  above  spoken  of  has  grown 
up  as  a  rule  of  convenience,  perhaps  of  necessity. 

§  2788.  Not  Allowed  under  Old  Practice. — Under  the 
English  practice,  it  seems  that  what  we  call  "  skeleton  bills  of 
exceptions,"  were  not  allowed;  the  judge  had  no  right  to  sign  a 
bill  of  exceptions,  the  purpose  of  which  was  to  put  into  the 
record  a  written  instrument  or  documentary  evidence,  until  such 
written  instrument   or  documentary  evidence  had   been  written 

1  Delphi  V.  Lowe^,  74  Ind.  521. 
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out  in  full  in  such  bill  of  exceptions.^  This,  it  is  said,  was  the 
practice  in  Indiana  prior  to  the  adoption  of  the  code  of  1852.^ 
The  rule  of  practice  thus  followed  was  changed  by  the  code  of 
1852,  which  enacted  as  follows:  *'The  party  objecting  to  the 
decision  must  except  at  the  time  the  decision  is  made ;  but  time 
may  be  given  to  reduce  the  exception  to  writing,  but  not  beyond 
the  terra,  unless  by  special  leave  of  the  court.  It  shall  not  be 
necessary  to  copy  a  written  instrument,  or  any  documentary  evi- 
dence into  a  bill  of  exceptions  ;  but  it  shall  be  sufficient  to  refer 
to  such  evidence,  if  its  appropriate  place  be  designated  by  the 
words  *  here  insert.'  "  *  **  The  only  change,"  saysBus^irk,  J., 
'**  made  by  the  above  section,  is  that  a  judge  may  not  sign  a  bill 
of  exceptions  in  blank  as  to  the  instrument  to  be  inserted,  where 
the  purpose  is  to  embody  a  written  instrument  or  any  documen- 
tary evidence,  where  such  evidence  is  referred  to  and  its  appro- 
priate place  designated  by  the  words  '  here  insert.*  The  object 
and  effect  of  the  section  was  to  authorize  the  clerk,  after  the 
bill  had  been  signed,  and  when  he  was  making  out  a  transcript, 
to  insert  in  the  place  designated  such  written  instrument  or  docu- 
mentary evidence.  Before  the  adoption  of  the  code,  the  instru- 
ment had  to  be  inserted  in  the  bill  of  exceptions  before  it  was 
signed  by  the  judge ;  but  since,  it  may  be  inserted  by  the  clerk  in 
making  outthe  transcript.  But  the  insertion  must  be  made  in  the 
bill  of  exceptions,  or  it  will  constitute  no  part  of  the  record.  The 
instrument  to  be  inserted  should  be  so  referred  to  and  described 
by  the  names  of  the  parties  thereto,  by  letters  or  numbers,  or 
some  specific  designation,  so  that  the  clerk  can  with  certainty 
know  what  instrument  is  intended  to  be  inserted."* 

§  2780.  General   Observations  as   to   What   Necessary   in 
Framing  Skeleton  Bill.  —  In  Kansas,  contrary  to  what  was  re- 

1  So  stated  by  Buskirk,  J.,  in  Kes-  461;  Doe    v.    Makepeace,    8    Blackf. 

ler  V,  Myers,  41  Ind.  543, 550.  (Ind.)  575;  MiUs  v.  Simmonds,  10  lud. 

s  Ibid,    See   Huff    v.     Gilbert,     4  464. 
Blackf.  (Ind.)  19;  Llvlngood  r.  Livln-  ^  i^d.  Practice  Act,  §  343.     See  R. 

good,  6  Blackf.  (Ind.)  2G8;  Spears  v.  S.  Ind.  1888;  §626. 
Clark,  6  Blackf.  (Ind.)  167;  Vincennes  *  Keslerv.  Myers,  41  Ind.  543,  661. 

University  v.  Embree,  7  Blackf.  (Ind.) 
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garded  as  the  spirit  of  earlier  decisions,  it  was  finally  decided 
that  it  would  be  an  unnecessary  stringency,  imposing  needless 
clerical  labor,  to  require  every  piece  of  writing  to  be  incorporated 
into  the  bill  of  exceptions  before  its  signature  by  the  judge* 
The  court  said:  **  Where  a  deposition  or  other  writing  is  to  be 
made  a  part  of  a  bill,  it  can  be  referred  to  with  such  marks  of 
identification  as  to  exclude  all  doubt.  That  surely  ought  to  be 
sufficient,  and  so  we  think  the  better  authorities  hold.  But 
these  things  must  exist  to  exclude  all  doubt:  1.  The  bill,  in  re- 
ferring to  such  extrinsic  document,  must  purport  to  incorporate 
it  into  and  make  it  a  part  of  the  bill.  A  mere  reference  to  the 
document,  although  such  as  to  identify  it  beyond  doubt,  or  a 
statement  that  it  was  in  evidence,  is  not  sufficient;  for  such 
reference  and  statement  do  not  make  it  certain  that  judge  or 
counsel  intended  that  it  should  be  copied  into  and  made  a  part  of 
the  bill.  2.  The  document  itself  must  be  in  existence,  written 
out  and  complete  at  the  tirpe  of  the  signature  of  the  bill;  other- 
wise the  door  is  open  for  dispute  as  to  its  language,  and  the  bill 
must  in  fact  be  allowed  by  the  judge  within  the  statutory  time. 
A  reference  to  the  testimony  of  some  witnesses,  to  be  thereafter 
written  out  by  him,  and  as  written  out  to  be  inserted,  is  im- 
proper; and  such  testimony,  though  written  out  and  inserted, 
must  be  disregarded ;  f pr  that  in  effect  places  in  the  bill  the  wit- 
ness' statement  of  the  testimony,  and  not  the  judge's.  So 
also,  if  a  document  has  been  totally  or  partially  destroyed,  it 
must  be  restored  before  the  signature,  and  the  paper,  as  restored, 
clearly  identified.  And  again:  Suppose  a  paper  in  a  foreign 
language  is  received  in  evidence  and  translated  to  the  jury  by 
some  witness  on  the  stand;  it  will  not  do  to  refer  to  that  paper 
in  the  original,  leaving  the  translation  to  be  thereafter  written 
out  by  any  one,  not  even  the  witness  who  translated  it  to  the 
jury;  but  the  translation  must  be  written  out  and  properly 
referred  to,  so  that  the  judge  may  approve  it  as  the  one  given  on 
the  trial.  The  same  principle  renders  it  proper  that  short-hand 
notes  be  written  out  before  the  signature ;  for  the  notes  of  the 
stenographer  are  not  a  record  ;  they  are  not  conclusive  as  to  what 
in  fact  was  the  testimony ;   they  are  not  good  against  the  cer- 
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tificate^f  the  judge,  and  are  no  substitute  for  it.  Whatever 
reliance  the  judge  may  place  upon  such  notes,  he  after  all  must 
determine  what  was  and  what  was  not  the  testimony  ;  and,  until 
those  notes  are  written  out,  neither  he  nor  counsel  can  de- 
termine what  they  will  show  as  the-  testimony.  3.  *  *  *  •If 
a  paper  which  is  to  constitute  a  part  of  a  bill  of  exceptions  is 
not  incorporated  into  the  body  of  the  bill,  it  must  be  annexed  to 
it,  or  so  marked  by  letter,  number,  or  other  means  of  iden- 
tification mentioned  in  the  bill,  as  to  leave  no  doubt,  when  found 
in  the  record,  that  it  is  the  one  referred  to  in  the  bill  of  excep- 
tions.' ^  And  these  means  of  identification  must  be  obvious  to 
all.  No  mere  memorandum,  intelligible  it  may  be  to  a  single 
person,  even  the  clerk,  but  indicating  nothing  to  any  one  else, 
will  be  sufficient.  They  must  be  such  that  any  one  going  to  the 
record  can  determine  what  document  is  to  be  inserted,  or,  after 
insertion,  that  the  clerk  has  made  no  mistake.  The.record  must 
prove  itself,  and  not  the  record  and  the  testimony  of  the  clerk. 
The  clerk  changes  ;  the  record  endures.  And  long  after  judge 
and  clerk  are  both  gone,  the  record,  if  good,  must  carry  on  itself 
the  evidence  of  its  own  integrity.*'^ 

§  2790.  Galls  for  Writingrs  must  be  Definite  and  Certain.  — 

In  the  framing  of  skeleton  bills  of  exceptions,  where  depositions, 
exhibits,  contracts,  written  motions  or  other  matters  of  writing 
are  called  for  by  means  of  the  words  **  here  insert,"  such  writings 
must  be  identified  with  sufficient  definiteness  that  no  one  can  mis- 
take what  was  intended;  '  and  where  it  appears  that  this  is  not 
done,  the  appellate  tribunal  may  reject  the  whole  bill  of  excep- 
tions. In  one  case  the  return  to  a  writ  of  certiorari  brought  up 
a  copy  of  the  skeleton  bill,  as  it  was  at  the  time  it  was  allowed 
by  the  judge.  In  holding  that  it  was  insufficient,  the  appellate 
court  said:   <*  It  is  a  skeleton  biU,  which  not  only  casts  upon  the 

1  The    Kansas    court   quotes    this  »  HiU  v.  HoUoway,  62  Iowa,  676; 

language  from  the  Supreme  Court  of  Wells  v.  Railroad  Co.,  66  Iowa,  620; 

the  United  States  in  Leftwlch  v.  Le-  Looney  v.  Bush,   Minor  (Ala.),  413; 

cann,  4  WaU.  187.  Branch  Bank  v.  Moseley,  19  Ala.  222; 

«  Atchison  &c.  R.  Co.  v.  Wagner,  19  Bradley  t?.  Andress,  80  Ala,  80;   Tuska* 

Kan.  336,  839,  opinion  by  Brewer,  J.  loosa  Co.  v.  Logan,  60  Ala.  603. 
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clerk  the  duty  of  filling  the  numerous  blanks  found  in  it,  but  gives 
him  no  reference,  brand,  mark  or  indicia  of  any  sort,  by  means 
of  which  he  may  be  safely  guided  in  the  discharge  of  his  duty  in 
some  of  rts  most  material  features.  Depositions  were  referred 
to  by  the  names  of  the  witnesses  testifying;  but,  as  these  were  on 
file  in  the  case,  any  proper  reference  to  them  was  a  sufficient 
identification  to  guide  the  clerk  to  a  certain  conclusion.  But  the 
testimony  of  a  number  of  witnesses  was  heard  ore  tenus.  As  to 
that  feature,  we  will  allow  the  bill  of  exceptions  to  speak  for  it- 
self, viz. :  *  Defendant  thereupon  introduced  C  H.  Banks,  who 
testified  (clerk  insert  here  his  testimony),  J.  M.  Daggett,  who 
testified  (clerk  insert  here  his  testimony),  Thomas  Day,  who 
testified  (clerk  will  insert  here  his  testimony) ;  '  and  the  testi- 
mony of  many  other  witnesses  for  each  party  was  called  for  in 
the  same  way.  The  clerk  is  also  directed  to  insert  the  prayers 
for  instruction  that  were  given  and  those  refused,  without  receiv- 
ing any  indication  by  which  he  should  be  guided  in  determining 
wha£  had  been  asked,  what  given  or  refused.  It  is  also  disclosed 
that  the  court  gave  to  the  jury  a  charge  independent  of  that  asked 
by  the  parties,  but  the  only  evidence  of  it  found  in  the  bill  is  a 
request  that  the  clerk  insert  it.  From  what  source  the  clerk  was 
to  derive  his  information  as  to  these  matters  is  not  pointed  out. 
And  yet  it  is  certain  that  nothing  that  is  not  reduced  to  writing 
can  be  embodied  in  a  bill  of  exceptions  by  reference  to  it  alone. 
Even  where  a  writing  is  referred  to,  it  must  be  so  identified,  by  the 
reference  in  the  bill,  that  when  the  paper  and  the  reference  to  it 
are  compared ,  the  identification  can  be  made  with  certainty.  Any 
other  rule  would  make  the  final  record  of  a  case  as  vacillating 
and  uncertain  as  the  memory  or  the  will  of  the  clerk,  to  whom 
its  final  making  up  might  be  referred,  and  would  place  the  rights 
of  parties,  who  have  judgments  of  record,  entirely  in  the  power 
of  the  person  who  eventually  makes  up  the  bill  of  exceptions  for 
this  court."  1 


§  2791.  General    Direction    to    Insert    Evidence    Insuffi- 
cient. —  A  bill  of  exceptions  ran  as  follows:   "  The  defendant^ 

1  Lesser  o.  Banks,  4G  Ark.  482,  483,  484,  opiaion  by  Cockrm,  C.  J. 
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» 

to  sustain  the  issues  on  his  part,  offered  evidence  as  follows  (in- 
sert eyidence).  The  plaintiff,  to  sustain  the  issues  on  his  part, 
offered  evidence  as  follows  (insert)."  It  was  held  that  these 
entries  did  not  identify  the  evidence  with  sufficient  certainty  to 
authorize  the  clerk  to  insert  any  evidence  in  the  transcript  and 
thus  make  it  a  part  of  the  record.^ 

§  2792.  Instmctions  How  Identified.  —  If,  instead  of 
writing  the  instructions  in  the  bill  of  exceptions,  the  bill  contains 
a  direction  to  the  clerk  to  copy  them,  the  direction  must  so  iden- 
tify them,  by  letters  or  numbers  marked  upon  them,  or  by  other 
means  of  identification  mentioned  therein,  as  to  leave  no  doubt 
that  the  instructions  found  in  the  record  are  those  referred  to  in 
the  bill.  A  direction  in  a  bill,  "  the  clerk  will  here  insert  instruc- 
tions, numbering  them,"  —  does  not  identify  any  instruction, 
Dor  authorize  the  insertion  of  any  in  the  transcript  of  the  bill; 
and  it  was  held  that,  where  the  bill  had  been  so  made  up,  the  in- 
structions which  were  found  therein  would  be  disregarded.^ 

§  2793.  What  Desigrnatlons  Sufficient. — The  following  de- 
signations of  the  documents  intended  to  be  inserted  have  been 
suggested  by  the  Supreme  Court  of  Indiana  as  sufficient:  **  The 
deposition  of  Robert  Jones;"  "the  deed  from  John  Doe  to 
Itichard  Roe;  "  "the  agreement  between  John  Smith  and  James 
North;"  "the  affidavits  of  William  Sikes,  John  Brown  and 
James  Black ; "  "  exhibits  A.,  B.,  and  C,  filed  with  the  com- 
plaint; "  "exhibits  1,  2,  and  3,  filed  with  the  answer."*  A 
skeleton  bill  of  exceptions  contained  the  following:  "The 
plaintiff  *  »  •  read  in  evidence  the  depositions  of  H. 
Herschberg  and  A.  Herschberg,  taken  in  St.  Louis  on  the  24th 
day  of  February,  1885,  by.  Enrique  Parmer,  notary  public, 
which  were  in  words  and  figures  as  follows :  ( Clerk,  here  copy  dep- 

1  Morrison  v.  Lehew,  17  Mo.  App.  Mo.  394;  Oberr.  Railroad  Co.,  13  Mo. 

633.    The   court  cited:  United  States  App.  84. 

V.    Gamble,   10  Mo.   459;  Christy   v.  >  St.  Louis  &c.  R.  Co.  v.  Godby,  45 

Myers.  21  Mo.  1 14;  Blount  r.  Zink,  65  Ark.  486. 
Mo.  455;    Jefferson  City  v.  Opel,  (.7  *  Kesler  r.  Myers,  41  Ind.  643,  66], 
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ositioDs  of  witnesses).  The  defendant  read  the  agreed  statement 
of  F.  Moore,  which  is  in  words  and  figures  as  follows:  (Clerk, 
copy  Moore's  statement).  "  It  was  held,  for  obvious  reasons, 
that  these  directions  sufficiently  identified  the  depositions  and 
statement  on  file,  to  authorize  the  clerk  to  insert  them  in  the 
bill.^  **  The  bill,"  said  Beck,  J.,  **  should  identify  the  different 
papers  intended  to  be  made  a  part  of  the  record,  in  something 
like  the  following  manner :  *  here  clerk  will  copy  evidence  certi- 
fied by  the  court,  filed  in  this  case  and  marked  A.'  *  Here  clerk 
will  copy  instructions  given  upon  request  of  plaintiff,  filed  in 
this  case  and  marked  B,'  etc.,  etc  "  ^  Where  evidence  was  thus 
sent  up  with  the  bill  of  exceptions,  but  without  any  effort  at 
identification,  the  Supreme  Court  refused  to  consider  it.^  But  it 
was  early  held  that  a  paper  found  among  the  files  of  the  clerk, 
which  purported  to  detail  the  evidence  in  the  cause,  and  which  was 
signed  by  the  judge  and  countersigned  by  the  clerk,  did  not  con- 
stitute any  part  of  the  record,  and  could  not  be  considered;  but 
it  was  regarded  as  a  mere  loose  paper  on  the  files  of  the  clerk,  or 
a  memorandum  of  the  judge  of  his  notes  on  trial.  The  reason 
for  so  holding  was,  that  the  law  does  not  require  such  matters  to 
be  enrolled,  and  therefore  it  constitutes  no  part  of  the  record 
proper ;  that  it  was  not  incorporated  into  the  bill  of  exceptions 
which  was  signed  and  sealed  by  the  judge  and  made  a  part  of 
the  record,  and  therefore  it  did  not  become  a  part  of  the  record 
by  the  act  of  the  judge.* 

§2794.  Attaching  Documentary  Evidence  to  the  Bill. — The 
Supreme  Court  of  Arkansas  have  frequently  held  that  it  is  not  absolutely 
necessary  to  insert  documentary  evidence  in  a  bill  of  exceptions,  but 
that  it  may  be  attached  to  the  bill,  and  referred  to  as  exhibits,  identify- 
ing  the  separate  documents  as  Exhibits  A,  B,  C,  etc.,  or  as  Exhibits  1,. 
2,  3,  etc.5 

»  Keith  V.  Herschberg  Optical  Co.  *  Lenox  v.  Pike,  2  Ark.  14, 19. 

48  Ark.  138.  «  Woolfolk  c.  Wriglit,  28  Ark.  1,  5: 

«  WeUs  V.  Railroad  Co.,  66  Iowa,  Dillardw.  Parker,  26  Ark.  603;  Sexton 

620.  V.  Brock,  16  Ark.  345,  348  (qualifying 

«  Woolfolk  r.  Wright,  supra;  Dil-  Berry  v.  Singer,  10  Ark.  484,  and  Clay 

lard  V.  Parker,  supra,  v.  Notrebe,  11  Ark.  634). 
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§  2795.  Written  Instmment  Set  Out  in  Transcript  and  Re- 
ferred to  in  BilL  —  A  statute  of  Indiana  provides:  **It  shall 
not  be  necessary  to  copy  a  written  instrument  or  any  documen- 
tary evidence  into  a  bill  of  exceptions,  but  it  shall  be  suflScient  to 
refer  to  such  evidence  if  its  appropriate  place  be  designated  by 
the  words, «  here  insert.'  "  *  Under  this  statute  it  has  been  held 
that,  where  a  written  instrument  properly  and  legally  constitutes 
a  part  of  the  record,  without  being  made  such  by  bill  of  excep- 
tions or  an  order  of  court,  and  where  it  has  already  been  copied 
into  the  transcript,  the  clerk  is  not  required  again  to  copy  such 
instrument  into  the  bill  of  exceptions,  but  may  make  the  same  a 
part  thereof  by  inserting  in  the  designated  place  a  reference  to 
the  page  and  line  of  the  transcript  where  the  same  can  be  found. 
But  if  such  instrument  does  not  properly  constitute  a  part  of  the 
record,  without  a  bill  of  exceptions  or  an  order  of  court,  it  is  the 
duty  of  the  clerk,  in  making  a  transcript,  to  insert  it  at  its 
proper  place  in  the  bill  of  exceptions ;  otherwise  it  is  no  part 
of  the  record.^  Under  this  rule,  where  the  clerk  copies  into  the 
transcript  what  purports  to  be  the  evidence  that  was  given  at 
the  trial,^  or  an  affidavit  in  support  of  a  petition  or  motion,*  or 
affidavits  read  upon  the  hearing  of  an  application  for  a  tempo- 
rary injunction,*  or  affidavits  in  support  of  a  motion  for  a  change 
of  venue,^  —  these  constitute  no  part  of  the  record  and  will  not  be 
considered  on  appeal  or  error.  On  the  other  hand,  where  the 
bill  of  exceptions  recited,  *'  the  plaintiff,  to  sustain  the  issue  on 
his  part,  introduced  in  evidence  the  writing  and  judgment  men- 
tioned in  the  complaint,"  and  no  other  writing  than  the  bond  or 
undertaking  on  which  the  action  was  founded  was  mentioned  in 
the  complaint,  and  a  copy  of  this  undertaking  was  set  out  in  the 
record  with  the  complaint,  —  it  was  held  that  the  reference  to  it 
in  the  bill  of  exceptions  was  sufficient,  and  dispensed  with  the 
necessity  of  again  copying  it  into  the  record.^ 

^  R.  S.  Ind.  1888,  §  626;  2  R.  S.  Ind.  815;  Kimball  v.  Loomls,   62  Ind.  201; 

1876,  §  848.  Colee  t7.  State,  75  Ind.  511. 

*  Crumley  v,  Hickman,  92  Ind.  888.  *  Carver  v.  Carver,  44  Ind.  265. 

<  Stewai-t  v.  Rankin,  39  Ind.  161.  ^  Douglass  v.  State,  72  Ind.  386. 

<  Kealer  o.  Myers,  41  Ind.  543;  Au-  ^  Smith  u.  Lislier,  23  Ind.  500,  504. 
rora  Fire  Ins.  Co.  v,  Johnson,  46  Ind. 
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§  2796.  Duty  of  Jadge  in  Sigmingr  Skeleton  BiUs.  —The 
judge  should  not  sign  a  skeleton. bill  of  exceptions,  until  the  tes- 
timony which  was  given  orally  at  the  trial  has  been  written  out 
and  submitted  to  him,  and  he  has  conyinced  himself  that  i^  was 
the  testimony,  as  given  at  the  trial. ^ 

'  Stewart  v.  RankiD,  39  Ind.  161. 
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CHAPTER   LXXXn. 

TAEINQ  EXCEPTIONS,  SIGNING,  FILING  AND  AMENDING  THE  BILL. 

Sbctiqx 

2801.  Manner  of  Taking  and  Noting  Exceptions. 

2802.  Exceptions  mast  be  Taken  at  the  Time  of  the  Bnllng. 
2808.  And  be  Renewed  In  a  Motion  for  a  New  Trial. 

2304.  And  an  Exception  to  an  Order  Overmllng  the  Motion  Preserved  by  Bill 
of  Exceptions. 

2805.  Exceptions  must  be  Specific. 

2806.  And  not  Taken  to  Rulings  in  Gross. 

2807.  Necessity  of  Signing  and  Sealing  the  Bill. 

2808.  Certification  on  "Belief"  Insufficient. 

2809.  Bill  need  not  be  Signed  Instanter. 

2810.  [Continued.]    In  the  Courts  of  the  United  States. 

2811.  Must  be  Filed  before  Lapse  of  Term. 

2812.  Unless  Time  Extended  beyond  Term  by  Statute. 

2813.  Or  by  Stipulation. 

2814.  Void  when  Filed  after  Expiration  of  Statutory  Time. 

2815.  Or  after  Expiration  of  Time  Granted. 

2816.  Rule  uuder  the  Indiana  Statute. 

2817.  Sufficient  If  Filed. 

2818.  Whether  Continuance  of  Motion  for  New  Trial  Carries  with  it  Bill  ol 

Exceptions. 

2819.  Evidence  of  the  Extension  of  Time  Granted  by^-the  Court. 

2820.  Nunc  pro  Tunc  Entry  showing  such  Leave  Granted, 

2821.  Extending  the  Time  already  Granted. 

2822.  In  Criminal  Cases  [Indiana]. 

2823.  What  deemed  to  Constitute  a  Filing. 

2824.  Fact  and  Day  of  Filing  how  Shown. 
"2825.  Minute  Order  Making  Bill  a  Record. 

2826.  Nunc  pro  Tunc  Entry  of  Allowance. 

2827.  Construction  of  Order  Extending  Time  to  ''Present"  BUI. 

2828.  Amendment  of  Bills  of  Exceptions. 

§  2801.    ]IIanner  of  Takinsr  and  Noting  Exceptions.  —  An 

exception  will  not  be  nullity,  because  noted  out  of  its  proper 
place  in  the  record,  if  it  appears  that  the  exception  was  taken 
when  the  ruling  was  made,  and  if  the  ruling  to  which  it  refers  be 
clearly  stated.     It  was  so  held  concerning  an  exception,  in  a  case 
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where  the  court,  sitting  as  a  jury,  had  made  special  findings  of 
fact  and  had  then  stated  cei*tain  conclusions  of  law  thereon,  at 
the  request  of  the  parties,  under  the  statute.  The  entry  of  the 
exception,  instead  of  following  the  statement  of  the  conclusions 
of  law,  followed  the  entry  of  the  judgment;  but,  as  it  contained 
the  words,  *'  to  all  of  which  findings  of  fact  and  conclusions  of 
law  thereon,  the  defendant  objects  and  excepts  at  the  time,'*  the 
court  could  see  in  it  nothing  beyond  an  informality.  It  was 
sufficiently  certain  as  to  the  subject  of  the  exception,  and,  as  it 
purported  to  have  been  reserved  **  at  the  time,"  the  court 
assumed  that  it  was  reserved  in  time  to  be  effectual  as  an 
exception  to  the  conclusions  of  lav/.*  In  the  absence  of  a  statute 
authorizing  exceptions  to  be  noted  at  the  end  of  the  entries 
upon  the  minutes  which  recite  the  court's  rulings,  an  exception 
so  noted  will  be  regarded  as  no  part  of  the  record  upon  error  or 
appeal.^ 

§  2802.  Exceptions  Must  be  Taken  at  the  Time  of  the 
Baling.  —  The  courts  hold  with  great  uniformity  that,  in  order 
to  have  the  benefit  of  an  exception,  it  is  necessary  for  the  bill  of 
exceptions  to  show  that  the  exception  was  taken  at  the  time  of 
the  ruling  complained  of  ,^  or,  as  some  cases  relax  the  rule,  at 
least  before  the  rendition  of  the  verdict.  The  reason  of  the  rule 
is,  that  justice  to  his  adversary  requires  that  the  exceptor  should 
not  be  allowed  to  take  his  chances  before  the  jury,  and,  in  the 
event  of  defeat,  then  to  deprive  his  adversary  of  the  benefits  of 
the  verdict  by  an  exception  which,  if  insisted  upon  during  the 
trial,  might  have  been  met  and  counteracted  by  the  latter.*  **It 
has  been  repeatedly  decided,"  said  Mr.  Chief  Justice  Taney, 
**  by  this  court,  that  it  must  appear  by  the  transcript,  not  only 
that  the  instructions  were  given  or  refused  at  the  trial,  but  also 
that  the  party  who  complains  of  them  excepted  to  them  while 

1  Western  Union  Tel.  Co.  v.  Tris-  160;  Turner  v.  Yates,  16  How.  (U.  S.) 

sal,  98  Ind.  566,  571.    Compare  Dick-  14,  29. 

son  V.  Rose,  87  Ind.  103.  *  Washington  &c.  Tel.  Co.  v.  Hob- 

*  Engard  v.  Frazler,  7  Ind.  154.  son,  16  Gratt.  (Va.)  122,  138. 

»  Plielps  V,  Mayer,  15  How.  (U.  S.) 
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the  jury  were  at  the  bar.    The  statute  of  Westminster  2d,  which 
provides  for  the  proceeding  by  exception,  requires,  in  explicit 
terms,  that  this  should  be  done ;  and  if  it  is  not  done,  the  charge 
of  the  court,  or  its  refusal  to  charge  as  requested,  forms  no  part 
of  the  record,  and  cannot  be  carried  before  the  appellate  court 
by  writ  of  error.     It  need  not  be  drawn  out  in  form  and  signed 
before  the  jury  retire ;  but  it  must  be  taken  in  open  court,  and 
must  appear,  by  the  certificate  of  the  judge  who  authenticates  it, 
to  have  been  so  taken.     Nor  is  this  a  mere  formal  or  technical 
provision.     It  was  introduced  and  is  adhered  to  for  purposes  of 
justice.     For  if  it  is  brought  to  the  attention  of  the  court  that  one 
of  the  parties  excepts  to  his  opinion,  he  has  an  opportunity  of 
reconsidering  or  explaining  it  more  fully  to  the  jury.     And  if 
the  exception  is  to  the  evidence,  the  opposite  party  might  be 
able  to  remove  it  by  further  testimony,  if  apprised  of  it  in 
time."  ^    After  an  elaborate  opinion,  referring  to  many  cases 
in  other  American  jurisdictions,  the  Supreme  Court  of  Appeals 
of  West  Virginia  have  reached  the  following  conclusion,  stated 
by  them  in  italics:  **If  errors  or  supposed  errors  of  any  sort 
are  committed  by  a  court,  in  ita  rulings  during  the  trial  of  a  case 
by  a  jury,  the  appellate  court  cannot  review  these  rulings  of  the 
court,  unless  two  conditions  concur:    first,  these  rulings  must 
have  been  objected  to  when  made  and   a  bill  of  exceptions 
taken,  or  the  point  then  saved,  and  the  bill  of  exceptions  taken 
during  the  term;  and  secondly,  a  new  trial  must  also  have  beea 
asked  and  overruled  and  objected  to,  and  this  noted  on  the 
record."  ^ 

§  2803.  And  be  Renewed  in  a  Motion  for  New  Trial.  — In 

several  jurisdictions  it  is  necessary  for  the  exceptor,  in  order  to 
save  for  review  the  matters  embodied  in  his  bill  of  exceptions^ 

1  Phelps  V.  Mayer,  15  How.  (U.  S.)  to  decide  under  a  statute  (Mont.  Code 

160, 161.  Civ.  Proc.  1888,  §  289),  that  an  ex- 

>  Danks  v.  Bodeheaver,  26  W.  Va.  ception  to  the  ruling  cannot  be  taken 
274,  276,  opinion  by  Green,  J.  In  one  until  the  ruling  is  made.  Klein- 
case  a  singular  judicial  aberration  ren-  schmidt  v.  McAndrews,  117  U.  S.  282, 
dered  it  necessary  for  a  reviewing  court  286 . 
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to  renew  his  objections  to  the  ruling  therein  stated,  in  the  form 
of  a  motion  for  new  trial,  presented  to  the  com-t  below  within 
the  time  prescribed  by  statute,  by  rule  or  decision.* 

§  2804.  And  an  Exception  to  an  Order  OTermling  the  Mo- 
tion  Preserved  by  Bill  of  Exceptions. —  In  several  jurisdictions, 
the  overruling  of  a  motion  for  new  trial,  or  of  a  motion  in  arrest 
of  judgment,  is  not  noticed  on  appeal  or  error,  unless  an  exception 
is  saved  thereto,  which  is  shown  by  a  bill  of  exceptions.  Where 
such  motions  are  not  exhibited  by  the  bill  of  exceptions,  the  ap- 
pellate court  will  review  only  such  errors  as  appear  on  the  face  of 
the  record  proper,  which  record  proper  is  understood  to  consist 
ordinarily  of  the  process,  the  pleadings,  the  verdict,  and  the 
entry  of  judgment.^. 


1  Danks  v,  Rodeheaver,  26  W.  Va. 
274;  State  v,  Phares,  24  W.  Va.  667; 
Johnson  v.  State,  48  Ark.  891 ;  ante^ 
§  2712. 

«  McKee  v.  Calvert,  80  Mo.  848; 
Collins  V,  Bardinar,  65  Mo.  496;  Jef- 
ferson City  V,  Opel,  67  Mo.  804;  Rob- 
inson r.  Hood,  67  Mo.  660;  State  ex 
rel.  V.  Galther,  77  Mo.  304;  Powell  v. 
Bevin,  11  Mo.  App.  216.  The  mere 
recital  in  the  entries  of  the  clerk,  that 
such  a  motion  was  filed  and  over- 
mled,  wUl  not  be  sufficient.  This  was 
the  early  rule  In  Arkansas,  first  ap- 
plied in  a  case  where  there  was  no 
bUl  of  exceptions  at  all  (White  v. 
Prigraore,  28  Ark.  460),  and  followed 
In  a  case  where  there  was  a  bill  of 
exceptions  which  made  no  reference 
at  all  to  the  motion  for  a  new  trial. 
Nesbett  t?.  Brown,  30  Ark.  585.  In  a 
later  case  (Farquharson  v,  Johnson, 
36  Ark.  536;  approved  In  Carroll  c. 
Sanders,  88  Ark.  216,  and  followed  in 
Gaines  v.  Summers,  89  Ark.  482),  the 
court  went  a  step  further.  There, 
the  record  entries  showed  the  filing 
and  denial  of  a  motion  for  a  new  trial, 


which  was  copied  into  the  transcript. 
The  bill  of  exceptions  also  stated  that 
the  losing  party  had  filed  such  a 
motion,  that  it  was  denied,  and  that 
he  excepted;  but  it  did  not  set  out  the 
grounds  of  the  motion,  nor  identify 
the  one  to  which  it  referred  as  the 
one  which  appeared  in  the  transcript. 
This  extremely  strict  rule  was  over- 
ruled in  a  subsequent  case,  the  court 
saying:  "  We  will  consider  the  merits 
whenever  it  appears  from  the  record 
proper,  that  a  motion  for  new  trial 
was  made  and  denied,  and  from  the 
bill  of  exceptions  that  the  appellant 
excepted  to  the  action  of  the  court  in 
that  respect,  provided  such  a  motion 
is  contained  in  the  transcript.  In 
other  words,  we  wiU  presume  that  the 
motion  sent  up  by  the  clerk  in  his 
certified  transcript  is  the  same  motion 
that  was  filed,  overruled  and  excepted 
to  in  the  court  below."  Johnson  v. 
State,  43  Ark.  391,  394;  overruling  in 
express  terms  Farquharson  v.  John- 
son, supra;  Gaines  v.  Summers,  supra; 
"  and  all  others  decided  upon  the 
same  considerations." 
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§  2805.  Exceptions  Mast  be  Specific. — ^In  order  to  enable 
the  reviewing  court  to  determine  whether  the  excepting  party 
was  aggrieved  by  a  refusal  to  give  a  specific  ruling,  it  must  ap- 
pear by  his  exceptions  that  all  the  essential  facts  or  evidence 
bearing  upon  the  question  are  therein  stated,  or  so  much  thereof 
as  may  enable  the  court  to  determine  that  the  ruling  ought  to 
have  been  in  his  favor. ^  In  conformity  with  this  principle,  it  is  a 
general  rule  of  procedure  that  an  exception  to  the  admission  or 
rejection  of  evidence  must  be  so  framed  as  to  disclose  the  na- 
ture of  (he  evidence  admitted  or  rejected;  otherwise,  the  review- 
ing court  cannot  intelligently  pass  judgment  upon  it.^  It  is, 
therefore,  a  general  rule  that  error  cannot  be  assigned  in  the 
ruling  out  of  evidence 9  unless  it  is  distinctly  shown  '*  what  the 
evidence  was^  in  order  that  its  relevancy  may  appear,  and  that  a 
prejudice  has  arisen  from  its  rejection.'*  '  Where  the  exception 
is  to  the  exclusion  of  evidence,  it  must  be  so  framed  as  to  inform 
the  reviewing  court  what  answer  the  witness  was  expected  to  give. 
Where  the  exception  arises  upon  cross-examination,  the  question 
itself  will  often  disclose  the  answer  expected ;  but  where  it  arises 
upon  direct  examination,  counsel,  it  is  ruled,  must  inform  the 
court  what  they  propose  to  prove. ^  Another  way  of  stating  this 
principle  is,  that  error  cannot  be  predicated  upon  the  refusal  of 
the  trial  court  to  allow  a  question  to  be  answered,  unless  it  af- 
firmatively appears  that  the  answer  would  be  legal  evidence ;  if 
the  question  is  general  in  its  terms,  calling  for  evidence  which 
may  be  legal  or  illegal,  it  may  be  disallowed  without  error.*  On 
the  other  hand,  an  objection  and  an  exception  to  the  ruling  of 
the  trial  court  in  permitting  a  question  to  be  answered,  will  not  be 
available  on  error  or  appeal,  unless  the  bill  of  exceptions  shows 
what  the  answer  was;  since  this  is  necessary  in  order  to  make  it 
appear  that  the  excepting  party  was  prejudiced  by  the  ruling.* 

1  Pullen  V.  GUdden,68  Me.  659,  5G6.  «  Allen  v.  State,  73  Ala.  23;  ante,  § 

»  Ante,  §  698.  678. 

8  Sumner  1?.  Chandler,  92  N.  C.  684;  *  Stewart  v.  State,  63  Ala.  11)9. 

Knight   V.  Killebrew,  86  N.  C.  400;  «  Brookbank  r.  State,  66  Ind.  169. 

Bland  r.  O'Hagan,  64  N.  C.  471;  Bed-  See  also  ante,  §§  708,  704. 
well  V,  BedweU,  77  Ala.  687. 
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§  2806.  And  not  Taken  to  Bnlings  in  Gross.  —  The  futility 
of  excepting  to  a  number  of  rulings  in  gross  has  already  been 
pointed  out.^  A  single  exception  reserved,  to  two  or  more 
rulings  of  the  trial  court  in  gross,  presents  no  question  which 
can  be  considered  on  appeal.^  An  exception  like  the  following, 
^'  to  all  of  which  findings  of  fact,  and  conclusions  of  law  thereon, 
the  defendant  objects  and  excepts  at  the  time,"  so  far  as  it  re- 
lates to  the  special  findings  of  fact  ^  is  held  to  be  a  nullity.*  It  is 
valid  only  as  to  the  conclusions  of  law  based  upon  the  facts  as 
found,  and  is  considered, as  addressed  to  those  conclusions  alone, 
and  treated  accordingly.  It  does  not  come  within  the  rule  that 
a  single  exception  to  two  rulings  is  a  nullity.^  A  point  of  law 
cannot  be  reserved  for  decision  *' upon  all  the  evidence."  A 
reserved  point  must  be.  based  upon  facts  admitted  in  the  cause  or 
found  by  the  jury.' 

§  2807.  Necessity  of  Signing  and  Sealing  the  Bill.  —  Unless 
a  bill  of  exceptions  is  authenticated  as  required  by  the  statute, 
by  the  signature,  or  the  signature  and  seal  of  the  judge,  it  forms 
no  part  of  the  record  and  cannot  be  considered  by  the  appellate 
tribunal.*  Nor  can  the  parties,  by  a  slipulation^  dispense  with 
the  signature  and  seal.^    Therefore,  the  fact  that  the  respond- 


1  Ante,  §§  696,  2397. 

*  Johnson  v.  McCnlloch,  89  Ind. 
270;  Western  Union  Tel.  Co.  v,  Tris- 
sal,  98  Ind.  6G6,  570. 

»  Western  Union  Tel.  Co.  r.Trissal, 
98  Ind.  566  (the  court  citing,  Cruzan  v. 
Smithy  41  Ind.  288 ;  Smith  v.  Davidson, 
45  Ind.  896;  Buskirk  Pr.  205). 

4  Western  Union  Tel.  Co.  v.  Tria- 
sal,  eupra, 

'  Smith  V.  Arsenal  Bank,  104  Pa. 
St.  519. 

*  Jones  V,  Spragne,  8  111.  55; 
tteeves  v.  Beeves,  54  111.  832 ;  Eastes 
V.  Daubenspeck,  4  Ind.  617;  Law  v. 
Jackson,  8  Cow.  fN.  Y.)  746 ;  Darrah 
V,  Steamboat  Light  foot,  17  Mo. 
276;   Denver  r.  Capelll,  3  Colo.  235; 


De  LaMar  v.  Hard,  4  Colo.  442 ;  Mar- 
shall &c.  Co.  V.  Kirtlej,  8  Colo.  108; 
People  V.  Ferguson,  84  Cal.  809;  State 
V.  Keatley,  21  Mo.  App.  484.  The 
same  rule  applies  in  respect  of  a 
^^case  made.'*^  This  must  be  authen- 
ticated by  the  judge,  or  it  >viU  not  be 
considered  in  the  appellate  court;  nor 
will  the  consent  of  counsel  cure  the 
want  of  the  proper  authentication. 
Hodgden  v.  Commissioners,  10  Kan. 
637. 

^  Cobum  r.  Murray,  2  Me.  836; 
Hodgden  v,  Conmiissi oners,  10  Kan. 
638;  Leonard  v.  Warriner,  20  Wis.  41. 
Compare  Cohen  v.  Trowbridge,  6  Kan. 
385. 
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ent  or  appellee  joins^  in  error  upon  an  unsigned  bill  of  excep- 
tionSy  will  not  cure  the  defect ;  ^  and  accordingly  a  bill  of 
exceptions  in  a  criminal  case,  settled  and  signed  by  the  district 
attorney,  is  unauthorized  and  void.^  As  the  bill  of  exceptions 
relates  to  matters  within  the  personal  knowledge  of  the  judge,  it 
must  be  signed  by  the  judge  who  presided  at  the  trial;  and  where 
one  judge  presided  at  the  trial  and  another  judge  settled  the  bill 
of  exceptions,  the  appellate  court  refused  to  consider  the  same.^  ' 

§  2808.  Certification  on  <<  Belief ''  Insufficient.  —  Nor  wiU 

a  bill  of  exceptions  be  considered,  where  the  judge  has  done  no 
more  than  certify  that  he  believes  that  it  is  conformable  to  the 
truth  of  the  case,  but  does  not  certify  that  it  actually  is  so.^ 

§  2800.  Bill  Need  not  be  Signed  Instanter.  —  Although  ex- 
ceptions must  be  taken  to  the  rulings  of  the  court  at  the  time 
when  such  rulings  9.re  made,  in  order  that  a  minute  of  the  same 
may  be  made  by  the  judge  and  that  he  may  have  an  opportunity 
to  review  and  correct  his  own  rulings  if  erroneous,*  yet  it  is  not 
believed  to  be  the  rule  in  any  jurisdiction  that  the  bill  of  excep* 
tions  must  be  written  out  and  tendered  to  the  judge  at  the  time 
when  the  exception  is  taken.  On  the  contrary,  in  many  jurisdic- 
tions the  practice  is  to  embody  in  one  bill  all  the  exceptions  which 
are  taken  at  a  single  term.  In  Virginia  it  is  not  necessary  that 
a  bill  of  exceptions  should  be  tendered  immediately  upon  the 
transpiring  of  the  action  of  the  court  to  which  the  party  excepts. 
*^  It  is  true,"  says  Mr.  Justice  Daniel,  **  that  when  the  charactei 
of  the  exceptions  is  such  that  little  delay  is  occasioned  by  the 
preparation  of  the  bill  of  exceptions,  it  is  sometimes  immediately 
prepared  and  disposed  of;  and,  in  such  a  case,  a  memorandum 
of  the  transactions  is  usually  made  in  the  minutes  of  the  pro^ 
ceedings  of  the  day.  But  as,  in  a  great  number,  perhaps  a  ma- 
jority of  cases,  serious  delay  and  inconvenience  would  result 
from  stopping  the  progress  of  the  trial  to  prepare  bills  of 

1  Denver  v,  Capelli,  8  Colo.  226.  *  Cobum  v,  Murray,  2  Me.  386. 

«  People  r.  Ferguson,  84  Cal.  809.  »  AnU,  §§  690,  700,  2802 . 

3  Law  V,  Jackson,  8  Cow.  (N.  Y.)  746. 
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exceptions  to  the  rulings  of  the  court,  a  practice,  sanctioned  by 
long  usage,  has  prevailed,  for  the  counsel  desiring  to  except  to 
any  opinion  of  the  court  given  against  them  on  the  trial,  simply 
to  state  to  the  court  that  they  intend  to  save  the  point,  and 
ask  the  court  to  note  the  exception,  and  afterwards,  during 
the  term,  to  prepare  the  bill  of  exceptions  and  tender  it  to 
the  court  for  its  signature."^  *' The  law,"  says  Chief  Justice 
Marshall,  *^  requires  that  a  bill  of  exceptions  should  be  tendered 
at  the  trial.  But  the  usual  practice  is  to  request  the  judge  to 
note  down  in  writing  the  exceptions,  and  afterwards,  during  the 
session  of  the  court,  to  hand  him  the  bill  of  exceptions,  and  sub- 
mit it  to  his  correction  from  his  notes.  If  he  is  to  resort  to  his 
memory,  it  should  be  handed  to  him  immediately,  or  in  a  reason- 
able time  after  the  trial.  It  would  be  dangerous  to  allow  a  bill 
of  exceptions  of  matters  dependent  on  memory  at  a  distant 
period,  when  he  may  not  accurately  recollect  them ;  and  the 
judge  ought  not  to  allow  it.  If  the  party  intends  to  take  a  bill 
of  exceptions,  he  should  give  notice  to  the  judge  at  the  trial ; 
and  if  he  does  not  file  it  at  the  trial»  he  should  move  the  judge 
to  assign  a  reasonable  time  within  which  he  may  file  it.  A  prac- 
tice to  sign  it  after  the  term  must  be  understood  to  be  a  matter 
of  consent  between  the  parties,  unless  the  judge  has  made  an 
express  order  in  the  term,  allowing  such  a  period  to  prepare  it.*'  * 

§2810.   [Continued.]  In  the  Courts  of  the  United  States. — 

In  the  courts  of  the  United  States,  the  matter  seems  to  be  re- 
garded as  one  which  yields  to  the  discretion  of  the  judge  of  the 
Circuit  Court,  and  the  mere  fact  that  the  bill  of  exceptions  has  been 
signed  by  the  judge  after  the  lapse  of  the  term,  is  not  regarded 
by  the  Supreme  Court  of  the  United  States  as  a  sufficient  reason 
for  refusing  to  consider  it.  In  an  earlier  case  the  court  regarded 
the  signing  of  the  bill  of  exceptions  during  the  trial  as  of  such 
importance  that  it  was  said  that  it  w^as  necessary  for  it  to  appear 
that  it  WHS  so  signed.  Mr.  Justice  Duvall  said:  **  It  is  a  settled 
principle,  that  no  bill  of  exceptions  is  valid,  which  is  nut  for 

1  Washington  &c.  Tol.  Co.  r.  Hob-  2  jr^  parte  Bradstreet,  4  Pet  (U.  S.) 

son,  15  Gratt.  (Va.)  122, 138.  102,  107. 


Tit.  X,  Ch.  LXXXII.]     excepting:  signing:  filing.       2133 

• 

matter  excepted  to  at  the  trial.  We  do  not  mean  to  say  that  it  is 
necessary  (and  in  point  of  practice  we  know  it  to  be  otherwise),^ 
that  the  bill  of  exceptions  should  be  formally  drawn  and  signed 
before  the  trial  is  at  an  end.  It  will  be  sufficient  if  the  exception 
be  taken  at  the  trial  and  noted  by  the  court  with  the  requisite 
certainty;  and  it  may  afterwards,  during  the  term,  according  to 
the  rules  of  the  court,  be  reduced  to  form  and  signed  by  the 
judge;  and  so  in  fact  is  the  general  practice.  But  in  all  such 
cases  the  bill  of  exceptions  is  signed  mine  pro  tunc;  and  it  pur- 
ports on  its  face  to  be  the  same  as  if  actually  reduced  to  form  and 
signed  pending  the  trial.  And  it  would  be  a  fatal  error  if  it  were 
otherwise ;  for  the  original  authority  under  which  bills  of  excep- 
tions are  allowed  has  always  been  considered  to  be  restricted  to 
matters  of  exception  taken  pending  the  trial  and  ascertained  be- 
fore the  verdict."  ^  In  a  later  case  Mr.  Justice  Story,  in  giving 
the  opinion  of  the  same  court,  said:  **  In  the  ordinary  course  of 
things  at  the  trial,  if  an  objection  is  made  and  overruled  as  to  the 
admission  of  evidence,  and  the  party  does  not  take  any  exception 
at  the  trial,  he  is  understood  to  waive  it.  The  exception  need 
not,  indeed,  then  be  put  into  form  or  written  out  at  large  and 
signed;  but  it  is  sufficient  that  it  is  taken,  and  the  right  reserved 
to  put  it  into  form,  within  the  time  prescribed  by  the  practice  or 
rules  of  the  court."*  In  a  still  latet  case  Mr.  Justice  Curtis 
said:  **  The  record  must  show  that  the  exception  was  taken  at 
that  stage  of  the  trial  when  its  cause  arose.  The  time  and  manner 
of  placing  the  evidence  of  the  exception  formally  on  the  record 
are  matters  belonging  to  the  practice  of  the  court  in  which  the 
trial  is  held.  The  convenient  dispatch  of  business  in  most  cases 
does  not  allow  the  preparation  and  signature  of  bills  of  exceptions 
during  the  progress  of  a  trial.  The  requisite  certainty  and  accu- 
racy can  hardly  be  secured,  if  any  considerable  delay  afterwards 
be  permitted;  and  it  is  for  each  court  in  which  cases  are  tried  to 
secure,  by  its  rules,  that  prompt  attention  to  the  subject  neces- 
sary for  the  preservation  of  the  actual  occurrences  on  which  the 

1  Walton  ©.United  states,  9  Wheat.  «  Poole  r.  Fleeger,  11  Pet.  (U.  S.) 

(U.  S.)  G51, 057.     See  also  Shepparil  t'.      185,  211.     See  also  Brown  v.  Clarke,  4 
WUson,  G  How.  (U.  S.)  260^  275.  How.  (U.  S.)  4, 15. 
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validity  of  the  exception  depends,  and  so  to  administer  those  rules 
that  no  artificial  or  imperfect  case  shall  be  presented  here  for 
adjudication."  And  it  was  held  that  the  following  rule  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  Maryland 
was  unobjectionable,  and  that  the  court  committed  no  error  in 
refusing,  in  pursuance  thereof,  to  sign  and  seal  a  bill  of  excep- 
tions before  the  rendition  of  the  verdict:  *'  Ordered,  that  when- 
ever either  party  shall  except  to  any  opinion  given  by  the  court, 
the  exception  shall  be  stated  to  the  court  before  the  bailiff  to  the 
jury  is  sworn,  and  the  bill  of  exceptions  afterwards  drawn  out  in 
writing,  and  presented  to  the  court  during  the  term  at  which  it 
is  reserved;  otherwise  it  will  not  be  sealed  by  the  court."  ^ 

§  2811.  Must  be  Filed  before  Lapse  of  Term.  — The  general 
rule  is  that  bills  of  exceptions  must  be  filed  before  the  lapse  of 
the  term,  unless  leave  is  granted  to  file  them  at  a  later  date,  or 
unless  a  statute  otherwise  provides;  otherwise  they  will  form  no 
part  of  the  record.^  But,  as  already  observed,  a  distinction  is 
taken  between  the  taking  of  exceptions  and  the  formal  writing 
out  and  signing  of  the  bill  of  exceptions,  which  is  the  evidence 
of  them  for  the  appellate  court.  In  the  courts  of  the  United 
States^  this  rule  has  been  so  far  relaxed  that  it  has  been  held  that 
it  is  competent  for  the  trial  judge,  in  the  exercise  of  a  sound 
discretion,  to  sign  a  bill  of  exceptions,  even  after  the  adjourn- 
ment of  the  court  and  without  the  consent  of  counsel ;  and  this^ 
although  a  statute  of  the  State  within  which  the  court  sat  pre- 
scribed otherwise,  which  statute  had  been  adopted  by  a  rule  of 
the  court.  It  was  reasoned  that  this  statute  could  derive  no 
force,  in  a  court  of  the  United  States,  except  by  virtue  of  its  be- 
ing adopted  as  a  rule ;  that  it  could  hence,  in  that  court,  have  no 
higher  dignity  than  that  of  a  court  rule,  and  that  it  was  compe- 
tent for  the  court  to  suspend  it,  like  any  other  rule  which  it  may 

1  Turner  v,  Yates,  10  How.  (U.  S.)  Ark.  102;    Freeman  v.  Brenham;  17  B. 

14,  20.     See  also  Phelps  v.  Mayer,  15  Mon,  r.03;  Blgg9  p.  M'llvain's  Execu- 

How.  (U.  S.)  lOO.  trix,3A.  K.  Marsh.  (Ky.)  360;  Shep- 

"  Vaudoren  v,  Kimes,  29  Ind.  582;  pard  c.  Wilson,  6  How.  (U.  S.)  2G0. 
St.  Louis  &c.   R.  Co.  V.   Holman,  45 
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have  adopted  for  its  own  convenience.  Mr.  Chief  Justice  Taney, 
in  giving  the  opinion  of  the  court  so  holding,  reiterated  the 
statement  that,  ^'  the  exception  must  show  that  it  was  taken  and 
reserved  by  the  party  at  the  trial,  but  it  may  be  drawn  out  in 
form  and  sealed  by  the  judge  afterwards; .  *  *  *  and  the 
time  within  which  it  may  be  drawn  out  and  presented  to  the 
court,  must  depend  on  its  rules  and  practice,  and  on  its  own  judi- 
cial discretion."  ^ 

§  2812.  Unless  Time  E:d;endecl  beyond  Term  by  Statute. — 

Statutes  exist  in  some  jurisdictions  which  provide  for  extending 
the  time  to  a  day  beyond  the  term  at  which  the  trial  was  had. 
A  statute  of  Arkansas,  borrowed  from  Kentucky,  provides  that 
<*  the  party  objecting  to  the  decision  must  except  at  the  time  the 
decision  is  made,  and  time  may  be  given  to  reduce  the  exception 
to  writing,  but  not  beyond  the  succeeding  term."  ^  This  statute 
does  not  authorize  the  signing  of  bills  of  exceptions,  after  the 
lapse  of  the  term,  except  where  the  time  has  been  extended,  on 
application  to  the  court  in  term  time,  and  then  not  after  the  ex- 
piration of  the  time  which  was  so  extended.'  Notwithstanding 
the  language  of  this  statute,  it  is  held  that,  where  the  time  for  sign- 
ing a  bill  of  exceptions  is  extended  generally,  without  being  lim- 
ited to  a  particular  day,  the  extension  will  be  held  to  terminate 
with  the  term,  so  that,  if  the  bill  is  signed  thereafter,  it  will  be 
a  nullity.*  '*  A  judgment,"  reasons  the  Arkansas  court,  **  be- 
comes final  and  passes  beyond  the  control  of  the  court,  upon  the 
expiration  of  the  term  at  which  it  is  rendered,  unless  suspended 
by  the  order  of  the  court;  and  it  cannot  be  conceived,  with  any 
reason,  that  giving  time  to  a  party  for  the  mere  purpose  of  re- 
•  ducing  an  exception  to  writing  can  have  the  effect,  if  no  day  is 
named,  of  suspending  the  judgment  until  the  end  of  the  next 
term."  *  Moreover,  the  statute,  as  construed  in  Kentucky,  does 
not  admit  of  the  signing  of  a  bill  in  vacation^  even  where  the  time 

1  United     States    v,   Breitling,   20  St.  Louis  &c.  R.  Co.  v.  Rapp,  39  Ark. 

How.  (U.  S.)  252,  254.  558. 

»  Dig.  Ark.  Stat.  1884,  §  5157.  <  Garibaldi  v,  Carroll,  33  Ark.  668. 

*  Adler  v.  Conway  Co.,  42  Ark.  488;  «  Ibid.  670. 
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is  extended,  on  application  to  the  judge  before  the  lapse  of  the 
term.  The  reason  tor  this  conclusion  is  thus  stated  by  Mr.  Jus- 
tice  Crenshaw:  *'  If  the  practice  were  allowed  of  preparing  and 
filing  bills  of  exceptions  in  vacation,  they  might  be  prepared  and 
signed  at  any  place  within,  and  perhaps  out  of  the  circuit.  Such 
a  practice  would  be  attended  with  grout  inconveaicnce  to  liti- 
gants, and  might  result  in  much  mischief  and  injustice,  especially 
to  the  successful  party  in  the  court  below.  When  bills  of  excep- 
tions are  allowed  to  be  filed  in  term  t-me  only,  the  parties  will  have 
an  opportunity  of  having  their  attorneys  present,  who  attended 
to  the  trial  of  the  cause,  and  perhaps  their  Avitnesses  also,  who 
testified  at  the  trial,  as  they  generally  reside  within  the  vicinity 
of  the  court-house.  A  practice  Avliich  Avould  require  a  litigant, 
careful  of  his  interests,  to  have  the  same  attorney  and  perhaps 
his  witnesses,  attend  at  any  place,  and  in  vacation,  would  be  un- 
reasonable, inconvenient,  expensive  and  mischievous."  ^ 

§  2813.  Op  by  Stipulation.  —  It  is  competent  for  the  parties 
to  stipulate  that  the  bill  of  exceptions  may  be  filed  on  or  before 
a  given  date  after  the  expiration  of  the  term.^ 

§  2814.  Void  when  Filed  after  Expiration  of  Statutory 
Time.  —  Where  the  time  for  filing  bills  of  exceptions  is  limited 
by  statute,  they  are  void  if  filed  beyond  the  expiration  of  the  stat- 
utory time,  —  at  least,  unless  the  right  to  have  them  filed  within 
the  prescribed  time  is  waived  by  the  adverse  party.*  It  is  so  held 
under  a  Massachusetts  statute,^  which  requires  exceptions  al- 
lowed to  rulino^s  at  the  trial  to  be  reduced  to  writincr  and  filed 
with  the  clerk,  and  notice  thereof  given  to  the  adverse  party, 
and  presented  to  the  court,  before  the  adjournment,  without  day, 
of  the  term,  and  within  three  days  after  the  verdict  in  the  case; 
and  which  provides  that,  "  for  good  cause  shown,  a  further  time, 

1  Freeman  v.  Brenham,  17  B.  Mon.  165;  Philips  v.  Soule,  6  Allen  (Mass.), 

(Ky.)  603,  608.  150;   Conway  v.  Callahan,   121  Mass. 

«  Swank  v.  Swank,  86  Mo.  19a  165;  Tufts  v.  Newton,  119  Mass.  476. 

3  Doherty    v.    Lincoln,   114  Mass.  ^  Pub.   Stat.   Mass.   1882,  cb.  153, 

362;  Com.  v.  Greenlaw,  1 19  Mass.  208;  §  8. 
Barstow  r.   Marsh,  4  Gray  (Mass.), 
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not  exceeding  five  days,  unless  by  consent  of  the  adverse  party, 
may  be  allowed  by  the  court;  '*  and  that,  "  in  all  cases  the  ad- 
verse party  shall  have  an  opportunity  to  be  heard  concerning  the 
allowance  of  such  exceptions."  ^  But  it  is  ruled  that  the  object 
of  the  statute  is  to  protect  the  adverse  party  and  the  presiding 
judge  from  being  compelled  to  examine  the  truth  of  exceptions 
of  which  they  have  no  notice,  until  after  the  time  named  in  the 
statute  has  expired;  but  not  to  prevent  the  judge  from  after- 
wards allowing  the  exceptions,  if  he  is  satisfied  of  their  con- 
formity with  the  truth  and  sees  fit  so  to  do,  and  the  adverse 
party  consents  to  such  allowance.^ 

§  2815.  Or  after  fSxpiration  of  Time  Granted.  —  Cases  are 
numerous  in  various  jurisdictions  which  hold  that,  where  an  ex- 
tension of  time  for  the  filing  of  a  bill  of  exceptions  has  been 
granted  by  the  court  to  a  particular  day,  if  the  bill  of  exceptions 
is  filed  after  that  time,  it  will  be  disregarded  by  the  appellate 
court.*  In  such  a  ca^e  the  circuit  judge  has  no  discretion  to  sign 
a  bill  of  exceptions  after  the  expiration  of  time  granted,  even  for 
cause  shown.* 

§  2816.  Rule  under  Indiana  Statute.  —  It  was  formerly  the  rule  in 
Indiana  that  a  bill  of  exceptions  must  be  signed  during  the  terra  ;  ^  but 
it  was  changed  by  a  recent  statute,  providing  as  follows:  ^^  When  the 
record  does  not  otherwise  show  the  decision  or  grounds  of  objection 
thereto,  the  party  objecting  must,  within  such  time  as  may  be  allowed, 
present  to  the  judge  a  pro[)er  bill  of  exceptions,  which,  if  true,  he  shall 
promptly  sign  and  cause  to  be  filed  in  the  cause ;  if  not  true,  the  judge 
shall  correct,  sign,  and  cause  it  to  be  filed  without  delay.  When  so 
filed  it  shall  be  a  part  of  the  record ;  and  delay  of  the  judge  in  signing 

1  Doherty  V.  Lincoln,  114  Mass.  362;  R.  Co.,  124  Mass.  241 ;  Cooney  v,  Burt, 
distinguishing  Whitcomb  v.  Williams,      123  Mass.  579. 

4  Pick.  (Mass.)  228,  as   having  been  *  St.   Louis  &c.  K.  Co.  v,  Holman, 

decided  under  a  different  statute.  45  Ark.  102. 

2  Walker  v.  Moores,  122  Mass.  601.  *  Hamm  v.  Romlne,   98    Ind.   77; 

3  St.  Louis  &c.  R.  Co.  V.  Itapp,  39  Gaff  v,  Hutchinson,  38  Ind.  341;  Ever- 
Ark.  6:i8;  Adler  v.  Conway  Co.,  42  hart  v.  Ilolllugsworth,  19  Ind.  138; 
Ark.  488;  Freeman  v,  Breuham,  17  B.  Scanlan  v.  Ayres,  73  Ind.  211;  Dunn 
Mon.  (Ky.)  603,  609;  Nye  v.  Old  Col.  tf.  Hubble,  81  lud.  489. 
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and  filing  the  same  shall  not  deprive  the  party  objecting  of  the  benefit 
thereof.  The  date  of  the  presentation  shall  be  stated  in  the  bill  of  ex- 
ceptions, and  the  entry  shall  show  the  time  granted,  if  beyond  the  term, 
for  presenting  the  same."  ^  The  rule  which  obtained  prior  to  this 
statute  resulted,  in  many  instances,  in  inconvenience  and  embarrass- 
ment ;  and,  in  some  instances,  it  deprived  parties  of  the  benefits  of  their 
exceptions  through  the  mere  delay  and  neglect  of  the  judge.  Under 
the  statute,  if  the  bill  is  presented  to  the  judge  for  examination  within 
the  time  fixed  by  him,  it  will  not  be  ground  for  disregarding  it  in  the 
appellate  couil  that  it  was  signed  by  the  judge  after  the  date  so  fixcd.^ 
But  the  rule  under  the  statute  remains  as  before,  that  the  failure  to  pre- 
sent the  bill  of  exceptions  for  his  examination  and  signature  within  the 
time  allowed  by  his  order,  will  prevent  it  from  becoming  a  part  of  the 
record,  although  he  may  sign  it.^  Where,  however,  the  bill  does  not 
state  the  date  at  which  it  was  presented  to  the  judge  for  his  signature,, 
and  the  record  elsewhere  shows  that  it  was  signed  by  the  judge  and 
filed  after  this  time  allowed  for  its  preparation  and  filing,  it  will  be  pre- 
sumed that  it  was  not  presented  to  the  judge  until  the  date  of  his  sig- 
nature, and  .that  it  is  not  properly  in  the  record,  notwithstanding  a 
statement  in  the  bill  that  *'  now,  within  the  time  fixed,  the  defendants 
present  their  bill  of  exceptions,"  ^  etc.  It  is  no  compliance  ¥rith  the 
provisions  of  the  statute  above  quoted  to  recite  that,  within  the  time 
allowed,  the  defendants  presented  their  bill  of  exceptions ;  but  the  exact 
date  of  the  presentation  must  be  stated,  not  in  the  margin  or  on  the 
back  of  the  bill,  but  in  the  bill  itself,  so  that  it  may  be  seen  by  the 
appellate  court  whether  or  not  the  date  of  presentation  was  within  the 
time  allowed  by  the  court. ^  If  the  bill  of  exceptions  is  not  presented 
to  the  judge  within  the  time  allowed,  t^e  Supreme  Court  will  not  hear 
afiidavits  for  the  purpose  of  determining  whether  the  failure  so  to  pre- 
sent it  was  excusable.^ 


1  Rev.  Stat.  Ind.  1888,  §  629.- 

2  Creamer  v.  Sirp,  91  Ind.  366; 
Hamm  v.  Romiue,  98  Ind.  77;  Robin- 
son V,  Anderson,  106  Ind.  152;  Terre 
Haute  &c.  R.  Co.  v.  Bissell,  108  Ind. 
113,  119  (overruling  La  Rose  v,  Lo- 
gansport  National  Bank,  102  Ind. 
832). 

9  Joseph  V,  Mather,  110  Ind.  114, 

*  Orton  V.  Tilden,  110  Ind.  131. 

•  Ibid. 


6  Wishmier  v.  State,  110  Ind.  528» 
The  statute,  as  it  stands  in  the  Re- 
vised Statutes  of  1881,  contains  also 
the  following  proviso:  "That  when^ 
in  any  case,  an  appeal  Is  prosecuted 
upon  the  question  of  the  correctness 
of  instructions  given  or  refused,  or 
the  modifications  thereof,  it  shall  not 
be  necessary  to  set  out  In  the  record 
all  the  evidence  given  in  the  cause,  but 
it  shall  be  sufficient  in  the  bill  of  ex* 
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§  2817.  Safficlent  if  Filed  at  the  Term  at  which  the  Motion 
for  New  Trial  is  Overruled. — It  is  now  settled  in  Missouri, 
after  a  considerable  divergence'of  opinion,  that  a  bill  of  excep- 
tions is  properly  made  up  at  the  term  of  the  court  at. which  the 
motion  for  a  new  trial  is  overruled;  although  the  motion  for 
a  new  trial  is  not  overruled  until  the  third  term  after  it  is  filed. 
The  court  proceeds  upon  the  idea  that  the  judge,  by  continuing 
thjB  motion  for  new  trial,  prolongs,  so  to  speak,  the  trial  term, 
and  that  the  unsuccessful  party  ought  not  to  lose  his  bill  of  ex- 
ceptions by  reason  of  the  fact  that  the  judge  may  pocket  the 
motion  for  new  trial  and  hold  it  up  from  term  to  term  — a  cir- 
cumstance which  the  party  cannot  prevent  or  remedy.^   • 

§  2818.  Whether  Continuance  of  Motion  for  New  Trial 
Carries  with  it  Bill  of  Exceptions.  — There  is  a  provision  in 
the  present  code  of  Indiana,^  as  follows:  **  If  a  motion  for  a 
new  trial  shall  be  filed  in  a  cause  in  which  such  decision,  so 
excepted  to,  is  assigned  as  a  reason  for  a  new  trial,  such  motion 
shall  carry  such  decision  and  exception  forward  to  the  time  of 
ruling  on  such  motion,  and  time  may  then  be  given  by  the  court 
within' which  to  reduce  such  exception  to  writing."*  Under 
the. prior  decisions  of  that  court,  a  filing  and  continuing  of  a 
motion  for  a  new  trial  did  not  have  the  effect  of  carrying  for- 
ward the  time  for  filing  the  bill  of  exceptions, >  and  the  object- 
ing party  was  required  to  go  to  the  trouble  and  expense  of  pre- 
paring a  formal  bill  of  exceptions,  and  having  it  signed  and  filed, 
although  the  judge  might  afterwards  conclude  to  grant  him  a 
new  trial.  **  The  fact,"  said  Woods,  J.,  **  that  the  motion  for 
a  new  trial  may  not  be  passed  on  until  a  subsequent  term  does 
not  affect  the  rule.     It  is  not  the  policy  of  the  law  that  the  right 

ceptions  to  set  out  the  instructions  or  '  Backus  v.  Gallcntine,  7G  Ind.  867, 

modifications  excepted  to,  with  a  re-  868. 

cital  of  the  fact  tliat  the  same  were  ^  Sohn  9.  Marion  &c.  R.  Co.,  73  Ind. 

applicable    to   the    evidence    in   the  77;  Backus  o.  Gallentinc,  76  Ind.  3(>7; 

cause."  Supreme  Lodge  v.  Johnson,   78    Ind. 

^  Givins  v.  Van  Studdiford,  86  Mo.  110;  Nye  v.  Lewis,  65  Ind.  326;  Rine* 

149.  hart  v.  Bowen,  44  Ind.  853. 

«  1  R.  8.  Ind.  1888.  §  626. 


2U0 


BILLS  OF  EXCEPTIONS.  [2  Thoinp.  Tr., 


to  file  bills  of  exceptions  shall  remain  open  indefinitely,  bat  that 
the  facts  on  which  disputed  rulings  of  the  couils  have  been  made 
shall  be  stated,  together  with  the  exception  and  grounds  there- 
for, while  fresh  in  the  memory."  ^  But  where  a  cause  had  been 
submitted  for  trial,  and  the  evidence  heard,  and  the  court  took 
the  matter  under  advisement  until  the  next  term,  the  party 
against  whom  the  finding  Avas  then  rendered  might  at  such  term 
make  a  motion  for  a  new  trial,  on  the  ground  that  the  finding  was 
<5ontrary  to  the  law  or  not  supported  by  sufficient  evidence,  and 
file  his  exceptions,  embodying  the  evidence  and  setting  out  his 
exceptions  to  the  overruling  of  his  motion  for  a  new  trial.' 
This  is  obvious ;  for  the  taking  of  the  matter  under  advisement 
has  the  effect,  in  legal  contemplation,  of  prolonging  the  trial,  in 
accordance  with  a  rule  elsewhere  stated.'  But  where  a  cause 
was  tried  at  one  term,  and  a  general  verdict,  together  with  an- 
swers to  interrogatories,  was  returned,  but  no  judgment  was 
rendered  thereon,  no  legal  motion  for  a  new  trial  made,  and  no 
order  made  giving  time  beyond  the  term  within  which  to  file  a  bill 
of  exceptions,  it  was  held,  though  on  doubtful  grounds,  that  a 
bill  filed  at  the  next  term,  at  which  the  judgment  was  rendered, 
was  no  part  of  the  record.* 

§  2819.  Evidence  of  the  Extension  of  Time  Granted  by  the 
Oourt.  —  It  has  been  ruled  that  where,  under  a  statute,  special 
leave  is  granted  by  the  court  to  present  a  bill  of  exceptions  at  a 
-day  subsequent  to  the  adjournment  of  the  term,  this  special  leave 
must  be  shown  by  the  record  outside  of  the  bill  of  exceptions ; 
and  where  it  is  not  so  shown  it  will  not  be  presumed  in  any 
case  to  have  Been  grunted,  but  the  contrary  will  be  presumed. 
*'  It  is  manifest  to  our  minds,"  says  Perkins,  J.,  **  that  the  legis- 
lature never  contemplated  that  the  court  or  judge  should  assume 
to  insert  in  the  bill  of  exceptions,  where  it  is  signed  after  the 
term,  that  leave  was  given  at  the  term  to  file  the  same  after  the 
term ; ,  because  the  statute  does  not  require  that  the  party  pre- 


^  Sohn  V,  Marion  &c.  Co.,  supra. 
*  Kendel  v.  Juclah,  G3  lud.  291. 
*"  See  precediug  section. 


^  Greennp  v.  Crooks,  50  Ind.  410, 
416. 
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paring  the  bill  of  exceptions  shall  submit  it,  before  it  is  signed 
by  the  judge,  to  the  opposite  party.  It  would  open  a  door  to 
enormous  abuse,  therefore,  if  the  judge  should  be  allowed  to  in- 
sert in  bills  of  exceptions  statements  that  are  not  legitimate  and 
proper  parts  of  such  bills,  and  thereby  bind  parties  by  such  ar- 
.  bitrary  and  extrajudicial  statements.'*^  It  is  a  rule  in  Massa- 
chusetts that  where  an  order  is  granted  extending  the  time  for 
signing  the  bill,  as  prescribed  by  the  statute,  the  order  should 
appear  on  the  court  "  docket. ^^  ^ 

§  2820.  Nunc  Pro  Tunc  Entry  Showing  snch  Lieave 
Granted.  —  Nor  is  parol  evidence  alone  sufficient  to  authorize  a 
nunc  pro  tunc  entry,  after  the  expiration  of  the  term,  showing 
that  time  was  granted  during  the  term  for  the  filing  of  a  bill  of 
exceptions.  In  order  to  authorize  such  an  entry,  there  must  have 
been  a  minute  on  some  docket  or  order  book,  made  at  the  term, 
showing  that  time  was  duly  granted.^ 

§  2821.  Extending  the  Time  already  Granted.  —  Where  the 
court  has  once  fixed  a  date  beyond  the  expiration  of  the  term, 
within  which  the  unsuccessful  party  may  file  his  bill  of  excep- 
tions, the  power  of  the  court  is  exhausted.  It  can  thereafter 
grant  an  extension  of  the  time  only  by  the  consent  of  both  par- 
ties, and  any  ex  parte  grant  of  such  an  extension  is  void.*  The 
judge  cannot,  after  the  expiration  of  the  time  granted,  allow  a  bill 
to  be  filed  nunc  pro  tunc  without  the  consent  of  the  adverse  party.* 


1  Nye  V.  Lewis,  66  Ind.  326,  328.  8o 
held  in  Schoouover  v.  Reed,  65  Ind. 
813,  and  Roioson  v.  Herr,  14  Ind.  589. 

*  Barstowi?.  Marsli,  i  Gray  (Mass.), 
165;  Doherty  v.  Lincoln,  114  Mass. 
862. 

«  Schoonover  v.  Reed,  65  Ind.  813. 
Thattlie  doctrine  of  the  text  conforms 
to  the  common-law  rule  In  regard  to 
nuiic  pro  tunc  entries,  is  «hown  by  the 
following  cases,  and  many  others: 
Boyd  V.  Blaisdell,  15  Ind.  73;  Make- 
peace 17.  Lokens,  27  Ind.  435;  Hamilton 


V.  Borch,  28  Ind.  233;  Uland  v.  Carter, 
84  Ind.  844;  Long  v.  State,  56  Ind. 
133. 

^  Robinson  o.  Johnson,  61  Ind.  535; 
Whitworth  v.  Sour,  57  Ind.  107? 
New  Albany  &c.  R.  Co.  v,  Wilson,  16 
Ind.  402;  Vanness  v.  Bradley,  29  Ind. 
388;  McElfatrick  v.  Cofforth,  29  Ind. 
37;  Roioson  v,  Herr,  14  Ind  539; 
Harrison  v.  Price,  22  Ind.  165 ;  Earl  v. 
Dresser,  30  Ind.  11;  Thompson  v« 
Eagleton,  33  Ind.  800. 

*  New  Albany  &c.  R.  Co.,  $upra. 
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This  should,  however,  be  stated  with  the  qaalification  that,  under 
a  recent  statute  of  Indiana,  elsewhere  shown, ^  the  mere  reten- 
tion by  the  judge  of  the  bill  after  the  time  granted  will  not  de- 
prive the  party  of  his  exceptions,  provided  it  was  submitted  to 
him  before  the  expiration  of  the  time.  Earlier  decisions  in  that 
jurisdiction, '  holding  the  contrary,  are  no  longer  the  laWc 

§  2822.  In  Criminal  Cases  [Indiana].  —  A  statute  of  Indiana  pro- 
vides :  '*  All  bills  of  exceptions,  in  a  criminal  prosecution,  must  be  made 
oat  and  presented  to  the  judge  at  the  time  of  the  trial,  or  within  such 
time  thereafter  a^  the  judge  may  allow,  not  exceeding  sixty  days  from 
the  time  judgment  is  rendered ;  and  they  must  be  signed  by  tlie  judge 
and  filed  by  the  clerk.  The  exceptions^ ust  be  taken  at  the  time  of  the 
trial."  •  The  meaning  of  this  statute  is  that  "  errors  of  law  occurring 
at  the  trial,  in  a  criminal  prosecution,  must  be  excepted  to  at  the  time 
the  decision  is  made,  upon  the  trial  of  the  cause  by  the  court 
or  jury,  and  that  the  exceptions  thus  taken  will  constitute  a  part  of  the 
record,  if  they  are  shown  by  a  bill  or  bills  of  exceptions,  signed  by  the 
judge  and  filed  by  the  clerk  at  or  before  the  time  the  judgment  is  ren- 
dered, or  within  such  time  thereafter  as  the  court  may  allow,  not  ex« 
ceeding  sixty  days."  *  The  word  "  trial,"  as  used  in  the  above  statute, 
includes  all  the  steps  taken  in  the  cause,  from  the  submission  of  the  cause 
to  the  jury  to  the  rendition  of  the  judgment ;  it  is  not  interpreted  in  a  nar- 
row and  restricted  sense.  ^  The  trial,  therefore,  terminates  with  the  final 
judgment ;  and  accordingly  it  is  held  that  leave  to  file  a  bill  of  excep- 
tions must  bo  obtained  before  the  judgment,  or,  at  least,  concurrently 
with  its  entry ;  and  where  such  leave  was  obtained  ten  days  after  final 
judgment,  it  was  held  no  bill.^  When,  therefore,  a  verdict  of  guilty 
was  rendered  in  a  criminal  case,  and  thereafter,  during  the  term,  the 
defendant  entered  a  motion  for  a  new  trial,  and  the  cause  was  then  con» 
tinned  until  the  next  term,  at  which  term  the  motion  for  a  new  trial  was 
overruled,  and  sixty  day*s  time  given  within  which  to  prepare  a  bill  of 
exceptions,  and  the  cause  again  continued ;  and  no  bill  of  exceptions 

1  Antey  §  2818.  102  Ind.  428;  Barnaby    v.  State,  106 

'Board    &c.  v,  Eperson,   50   Ind.  Ind.  539;  Pence  o.  State,  110  Ind.  96. 

275.  '  Jenks  v.  State,  39  Ind.  1 ;  Brace  o. 

»  Bev.  Stat.  Ind.  1888,  §  1847.  State,  87  Ind.  450;  Sturgeon  v.  Gray, 

4  Bruce  v.  State,  87  Ind.  450,  455;  96  Ind.  166;  Hunter  v.  State,  101  Ind. 

Calvert  v.  State,  91  Ind.  473 ;  Hnnter  v.  406. 

State,  101  Ind.  406;  Hunter  v.  State,  <  Hunter  v.  State,  101  Ind.  406. 
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was  filed  within  sixty  days,  but  aftenoarda  the  court  rendered  judgment 
against  the  defendant  on  the  verdict,  and  again  granted  him  thirty  days 
within  which  to  prepare  and  file  a  bill  of  exceptions,  and  his  bill  was 
filed  within  this  time ;  —  it  was  held  a  good  bill.  The  power  of  the 
court  to  extend  the  time  for  presenting  the  bill  was  not  exhausted  until 
judgment  on  the  verdict  was  rendered,  and  until  the  parties  had,  in 
legal  contemplation,  passed  out  of  court. ^ 

§  2823.  What  I>eemed  to  Constitnte  a  J'Uing.  — Where  the 
record  contained  a  bill  of  exceptions  and  showed  that  such  bill 
was  presented  to  the  judge  within  the  proper  time,  certified  by 
him  as  correct  and  ordered  to  be  made  a  part  of  the  record ;  and 
the  record  bore  the  certificate  of  the  clerk  that  it  was  a  full  and 
complete  transcript  of  the  proceedings,  papers  filed,  etc.,  it  was 
held  that  it  sufficiently  showed  a  filing  of  the  bill  of  exceptions 
within  the  proper  time,  whether  it  was  indorsed  as  having  been 
so  filed  or  not.'  The  court  say:  "  It  is  not  necessary  to  the  fil- 
ing of  a  paper  th^t  it  shall  be  indorsed  as  having  been  so  filed. 
Such  an  indorsement  is  the  evidence  of,  but  not  the  filing.  A 
papdr  is  filed  when  it  is  delivered  to  the  proper  officer,  and  by 
him  received  to  be  kept  on  file.^ 

■ 

§  2824.  Fact  and  I>ay  of  Filing,  how  Shown. —  In  Missouri, 
^*  there  must  be  an  entry  of  record  to  make  a  bill  of  exceptions 
a  part  of  the  record.  This  is  indispensable  in  term  time.  When 
leave  is  granted,  with  consent  of  parties,  to  file  a  bill  in  vacation, 
there  must  be  some  certificate  on  the  bill  itself,. signed  by  the 
clerk,  indicating  the  fact  and  date  of  filing,  or  some  entry  made 
by  the  clerk  in  the  records  of  the  court  to  that  effect."  *  And  it 
was  held  that  a  memorandum,  written  by  the  attorneys  at  the 
foot  of  the  bill,  to  the  effect  that  the  parties  had  *^  agreed  upon 
the  foregoing  bill  of  exceptions,"  did  not  help  out  the  matter; 
since  that  must  be  understood  as  having  been  addressed  to  the 

1  Bamaby  v.  State,  106  Ind.  539.  ^  LafoUete  v,  Thompson,  S3  Mo. 

«  HuU  V.  Louth,  109  Ind.  816.  199,  opinion  by  Martin,  C. 

•  lb.  886 ;  S.  P^  Powers  v.  State,  87 
Ind.  144. 
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judge  to  inform  him  that  he  might  sign  the  bill«  as  settled  and 
agreed  upon  between  the  parties.^ 

§  2825 .  Minute  Order  making  Bill  a  Beoord. —  In  Arkansas, 
it  is  usual  to  make  an  order  of  court  constituting  the  bill  of  ex- 
ceptions, when  filed,  a  record;  but  if  properly  signed  and  filed  it 
becomes  such,  ex  propria  vigore^  to  the  same  extent  as  pleadings 
are,  which  require  no  such  order.^  On  the  other  hand,  if  the 
bill  of  exceptions  be. not  file- marked,  it  seems  that  an  order  on 
the  minutes  of  the  court  making  it  a  record  will  sufSce  to  show 
the  filing.^ 

§  2826.  Kunc  pro  tunc  Bntry  of  Allowance.  —  In  Missouri 

it  is  necessary  that  there  should  be  an  entry  of  record,  forming 

a  part  of  what  is  known  as  the  **  record  proper,*'  showing  that 

the  bill  of  exceptions  was  allowed.     Where  this  entry  has  been 

omitted  it  cannot  be  made  nunc  pro  (uncj  at  a  subsequent  term, 

merely  upon  the  recollection  of  the  judge,*  —  the  rule  being 

that  a  judicial  record  cannot  be  amended  at  a  subsequent  term 

unless  there  be  some  memorandum  to  amend  by.^    Even  though 

the  bill  itself  shows  the  date  at  which  it  was  signed,  this  will  not 

be  sufficient.     An  entry  by  the  clerk  upon  the  record  showing 

the  fact  that  it  has  been  allowed  is  necessary;  for  this  is  held  to 

be  what  the  statute  of  that  State  means  in  requiring  the  bill  of 

exceptions  to  be  **  filed."  • 

» 
§  2827.  Construction  op  Order  Extendino  Time  to  "Present*' 

Bill.  —  Construing  the  statute  relating  to  bills  of  exceptions  remedially, 

the  Supreme  Court  of  Nebraska  has  lately  held  that  an  order  of  the 

trial  court  which  extended  the  time  for  forty  days  from  the  adjourn- 

ment  of  the  court  in  which  to  present  a  bill  of  exceptions,  must  be 

taken  to  mean  the  time  within  which  to  prepare  the  bill  and  present  the 

same  to  the  adverse  party  or  his  attorney.^ 

*  Ibid.  «  Cunningham  v.  Wells,  supra;  Ful- 
'  Bullock  V,  Neal,  42  Ark.  278.  kerson  v,  Houts,  55  Mo.  801 ;  Johnson 
3  Walker  r.  State,  35  Ark.  380.               v.  Hodges,  66  Mo.  689;    McGrew  v. 

*  Cunninghams.  Wells,  16Mo.  App.  Foster,  66  Mo.  80;  Pope  o.  Thomson, 
78.  66  Mo.  061. 

^  Belkin  v.  Rhodes,  76  Mo.  643,  650.         ^  Morehead  v.  Adams,  18  Neb.  669. 
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§  2828.  Amendment  of  Bills  of  Exceptions. —  A  bill  of  ex- 
ception being  a  judicial  record,  the  power  to  amend  it  stands 
upon  the  same  footing  as  the  power  to  amend  other  judicial  rec- 
ords. Being  a  record,  it  must  carry  with  it  its  own  verity,  and,  I 
if  defective,  cannot  be  amended  by  affidavits  or  other  extraneous 
evidence.*  If  improper  entries  are  made  in  the  bill  by  a  mis- 
prision of  the  clerk  or  of  counsel,  great  difficulty  will  attend  the 
correction  of  them.  In  a  case  in  Arkansas  the  clerk  inserted  in- 
structions in  the  bill 'which  were  not  intended  to  be  therein 
inserted.  The  Supreme  Court  said:  *'  The  efforts  to  correct  this 
by  certiorari  are  futile.  If  not  brought  into  the  record  by  the 
bill  of  exceptions,  the  instructions  cannot  be  noticed.  This 
court,  on  appeal,  can  act  upon  the  record  alone,  and  must  act  on 
what  appears  there.  Although  entirely  satisfied,  as  men,  that 
his  honor,  the  circuit  judge,  did  not  give  the.  instructions  con- 
tained in  the  transcript,  in  the  connection  shown,  and  that  he 
did  give  other  instructions,  which,  whether  erroneous  or  not, 
were  certainly  pertinent  to  the  issue,  we  cannot  know  it  judicially. 
It  was  error  to  give  the  instructions  as  they  appear."  And  the 
court  accordingly  reversed  the  judgment,  for  the  giving  of  in- 
structions which  the  judges,  as  men^  knew  had  never  been  given.2 
This  seems  to  be  carrying  what  is  termed  **  technicality '*  to  an 
extreme.  There  surely  ought  to  be  some  way  by  which  such  a 
misprision  can  be  corrected.  There  is  a  very  simple  way.  The 
rule  which  obtains  in  Missouri  that,  even  after  an  appeal  or  writ 
of  error,  the  court  below  retains  jurisdiction  over  its  own  record 
for  the  purpose  of  amending  it,  should  be  applied  in  such  a  case ; 
and  the  appellate  court  should,  on  application,  postpone  the  hear- 
ing of  the  case  until  the  trial  court  can  have  the  opportunity  of 
amending  its  bill  of  exceptions,  wh^ch,  as  thus  amended,  can  be 
brought  to  the  appellate  court  by  a  certiorari.  The  record  is  in 
the  breast  of  the  judge  during  the  term,  and  the  court  may  then 
freely  amend  it,  so  as  to  make  it  conform  to  the  facts ;  but,  after 
the  lapse  of  the  term,  it  has  so  far  passed  beyond  his  authority 

• 

>  St.  Louis  &c.  R.  Co.  r.  Godby,  46  '  Johnson  v.  Teny,  86  Ark.  220, 224. 

Ark.  485, 491 ;  Lesser  v.  Banks,  46  Ark. 
462, 484. 
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that  he  cannot  amend  it  unless  some  written  memorial  remains  to 
amend  by.  This  principle  has  been  frequently  applied  to  the 
subject  of  the  amendment  of  bills  of  exception.^  *«  It  cannot 
be  supposed,'*  said  Owsley,  J.,  **that  the  power  of  the  court 
over  bills  of  exceptions  absolutely  ceases  upon  their  signing 
them ;  and  if  it  does  not,  the  only  limitation  in  point  of  time 
for  the  exercise  of  that  power,  must  be  at  the  end  of  the  term 
at  which  exceptions  may  be  filed."  ^ 

1  Hamilton  v,  Burch,  28  Ind.  234.  >  GivlnA  v,  Bradley,  8  Bibb  (Ey.)» 

195. 
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ABANDONMENT, 

of  a  prior  possession,  question  for  jury,  §  1420. 

surrender  of  title  to  a  cliattel  acquired  by  adverse  possession,  a  qnes* 

tion  for  jury,  §  1421. 
what  facts  will  justify,  in  marine  Insurance,  §  1822. 
reasonable  time  for,  §§  1323,  1324. 
of  contract,  when  a  question  of  law,  §  1489. 
of  a  claim,  when  a  question  of  fact,  §  1439. 
.   rests  on  the  same  ground  as  waiver,  §  1440. 
generally  a  question  of  fact  and  Intent,  §  1440. 
.     .         abandonment  of  pre-emption  claim,  a  question  of  fact,  §  1441. 

rulings  under  Pennsylvania  statutes,  §§  1441, 1442. 
of  a  public  oiOce,  a  question  of  law,  §^  1444. 
Instructions  In  an  action  of  ejectment  as  to  what  constitutes  an  aban-* 

donment  of  real  estate,  §  1448. 
of  an  invention  to  the  public,  question  for  jury,  §  1457. 
of  homestead,  a  question  of  intent  and  fact,  §  1360. 

ABATEMENT  OF  ACTION, ' 

right  to  open  and  close  under  plea  of,  for  non- joinder,  §  250. 
releases  arrested  witness,  §  170,  p.  175. 

ABSENT  WITNESS, 

effect  of  stipulation  as  to  what  absent  witness  will  testify  to,  §  861. 

«*ABIDINa  CONVICTION," 

of  guilt,  equivalent  to  absence  of  reasonable  doubt,  §  2468. 

or  an  *'  abiding  conviction  to  a  moral  certainty,''  §  2469. 

ABSOLUTE  OPINIONS, 

disqualify  jurors,  §  78. 

ACCEPTANCE, 

verbal  acceptance  of  written  proposal  ascertained  by  jury,  §  1114. 
of  a  deed  poll  by  the  grantee  presumed,  §  1129. 

when  not  presumed,  a  mixed  question  of  law  and  fact,  §  1129. 
of  dedication,  question  for  jury,  §  1356. 
of  juror,  when  may  be  retracted,  §  98. 
See  Negotiable  Instruments. 

ACCESSORIES, 

•    who  liable  as  aiders  and  abettors  — instruction,  §  2216. 

(2147) 
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ACCIDENT,  1 

when  happening  of,  prima  facie  evidence  of  negligence,  §  1776. 

ACCOMPLICES, 

privilege  of  witness  against  disclosing  names  of,  §§  290,  29.1. 
corroboration  of  testimony  of,  §  546. 

conflict  of  opinion  as  to  whether  corroboration  required,  §  546. 

not  required  in  case  of  feigned  accomplice,  §  546. 

required  in  case  of  party  to  incestuous  intercourse,  §  647 
by  what  evidence  corroborated,  §§  648,  649. 

cannot  corroborate  each  other,  §  648. 

corroborated  by  writings,  §  648. 

corroborated  by  previous  consistent  declarations,  §  649. 
whether  a  witness  is  an  accomplice,  a  question  for  jury,  §  1042. 
Instructions  as  to  the  necessity  of  corroboration  of  tlie  testimony  of 
accomplices,  §  2427. 

precedents  of  Instructions  under  this  head,  §  2428. 

ACCORD  AND  SATISFACTION, 
a  question  of  fact,  §  1250. 
See  Payment. 

ACCOUNT, 

witness  not  allowed  to  state  result  of  his  statement  of  account,  §  377. 
whether  statement  of  claim,  account,  bill  of  particulars,  etc.,  taken 
out  by  jury,  §  2681. 

ACCOUNT  BOOKS, 

used  as  memorandum  to  refresh  recollection  of   witness,  §  401,  subsec 
4,  p.  858. 

ACCOUNT  RENDERED, 

must  be  objected  to  within  a  reasonable  time,  §  1547. 

otherwise  prima  facie  evidence  of  the  balance  claimed,  §  1547. 

ACCUSED  AS  WITNESSES, 

of  the  examination  and  cross-examination  of  accused  persons  as  wit- 
nesses, §§  640-656. 
of  the  unsworn  statement  of  the  accused,  §§  660-670. 
testimony  of  accused  subject  of  fair  comment  in  argument,  §  989.  * 
but  not  his  failure  to  testify,  §§  989,  1001,  1002. 
comments  of  the  author  ou  the  rule,  §  1003. 
whether  rule  extended  to  prisoner's  wife,  §  1004. 
prisoner's  counsel  may  enlarge  on  his  right  to  be  silent,  §  i005. 
without  provoking  reply  from  State's  counsel,  §  1006. 
comments  on  his  claim  of  privilege,  §  989. 
instructions  as  to  the  value  of  the  testimony  of  the  accused,  §  2445. 
no  rule  of  law  requiring  distrust  of  such  testimony,  §  ^44G. 
instructions  under  this  head,  §  2447. 

instructions  as  to  the  credence  to  be  givon  to  the  unsworn 
statement  of  the  accused,  §  2448. 

jury  instructed  to  give  what  weight  they  think  it  en- 
titled to,  §  2449. 
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ACCUSED  AS  WITNESSES  —  Continued. 

what  further  cautions  given  concerning  it,  §  2450. 
instructions  as  to  failure  of  the  accused  to  testify* 
§2451. 
ACQUIESCENCE, 

effect  of  acquiescence  after  discovery  of  fraud,  §  1984. 

ACT  OF  GOD,    " 

defense  of,  in  case  of  loss  by  common  carrier,  §§  1850,  1873. 

ACTIONS, 

-  against  witnesses  for  non-attendance,  §  178. 
to  abate  a  nuisance,  by  whom  brought,  §  1924. 

whether  by  tenant  or  remainder-man,  §  1924. 

ACTS, 

^  previous  hostile  acts  of  witness  shown  in  impeachment,  §  490. 

ACTUAL  BIAS, 

of  jurors,  a  ground  of  challenge,  §  52. 

AD  QUOD  DAMNUM. 

See  Emikbnt  Domain)  View. 

ADMINISTRATOB» 

right  to  open  and  close  on  exceptions  to  final  settlement,  §  248. 
See  ExBCUTORS  and  Administrators. 

• 

ADMISSIBELITT  OF  EVIDENCE, 

of  question  on  cross-examination  as  dependent  on  admissibility  on 

direct  examination,  §  428. 
judge  must  decide  all  preliminary  questions  of  fact  involved  in,  §§  818, 

888,  1028. 
See  Examination  of  Witnesses. 

ADMISSION, 

of  plaintiff's  cause  of  action,  how.  affects  right  to  begin  and  reply,  §  255. 

effect  of  admitting  part  of  plaintiff^ s  cause  of  action,  §  256. 
of  counsel,  effect  of  upon  offers  of  evidence,  §  861. 
witness  must  at  least  give  substance  of,  §  887. 
by  witness,  of  previous  contradictory  statements,  effect  of,  §  506. 

what  if  witness  does  not  remember,  §  507. 

what  if  witness  neither  admits  nor  denies,  §  507. 
In  the  pleadings,  effect  of,  §  197. 
of  State's  attorney,  §  198. 
solemnity  and  formality  in  admissions  of  counsel,  §  201. 

casual  remarks  of  counsel  not  considered  as  admissions,  §  201. 

declarations  of  counsel  that  evidence  is  offered  for  a  limited 
purpose,  §  201. 

when  failure  to  object  to  evidence  construed  as  an  admission, 
§  201. 
whether  admission  of  fact  precludes  proof  of  it,  §  3G1. 
ftfcts  admitted  withheld  from  jury,  §  1080. 

effect  of  previous  contradictory  admissions,  a  question  for  jury,  §  1041. 
cautionary  instructions  as  to  verbal  admissions,  $  2481. 
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ADULTEROUS  COHABITATION, 

instruction  as  to  law  of,  §  2198. 

ADULTERY, 

evidence  of  previons  familiarities  admissible,  §  334. 

ADV1BRSE  POSSESSION. 

See  Possession.  * 

ADVERSE  WITNESS, 

cross-examination  of,  whose  deposition  has  been  taken,  §  424. 

ADVICE  OF  COUNSEL, 

as  a  defense  in  an  action  for  malicious^osecntioa,  §§  1G38,  1639. 

AFFIDAV'IT, 

of  same  witness,  used  as  memorandnm  to  refresh  recollection,  §  401^ 

subsec.  3,  p.  356. 
under  New  York  statute  compelling  the  production  of  boo^s  and  papers^ 

§  766. 
putting  in  evidence  affidavit  of  opponent,  §  837. 
does  not  render  counter  affidavit  admissible,  §  837. 
what  admissible,  showing  improper  method  of   arriving  at   verdict, 

§  2603. 
on  motions  for  new  trial  generally,  §  2758. 
time  of  filing,  §2760. 
their  sufficiency,  §  2761. 
should  show  what,  §  2761 . 
ot  newly  discovered  evidence,  §  2762. 
showing  misconduct  in  argument,  §  962,  subsec.  I. 
can  only  be  shown  in  appellate  courts  by  bill  of  exceptions,  §  3774. 

AFFIDAVITS  OF  JURORS, 

received  to  show  embracery,  §  2560. 

not  received  to  impeach  their  verdict,  §  2618. 

or  to  show  that  they  did  not  agree,  §  2618. 

or  that  the  verdict  rendered  was  not  that  of  the  particular 

jurors,  §  2618. 
or  to  show  grounds  of  verdict,  §  2618. 
,  otherwise,  to  show  mistake  in  announcing  verdict,  §  2619. 

admissible  as  to  matters  taking  place  in  court,  §§  2619,  2620. 
such  as  on  the  delivery  of  the  verdict,  §  2619. 
or  to  explain  their  verdict,  §  2628. 
or  to  show  misconduct  of  parties,  §  2624. 

or  of  their  bailiff,  §  2626. 
or  to  show  incompetency  of  jurors,  §  2626. 
exceptional  rules  adoiitting  such  affidavits,  §  2627. 

AFFINITY, 

defined,  §  61. 

See  CONSANGUU^ITY  AND  AFFINITY. 
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AFFIRMATION, 

when  witness  not  entitled  to  affirm,  §  187. 

administered  to  witness  scrupulous  of  taking  oath,  §  865. 

AGED  WITNESSES, 

judge  to  compel  respectful  treatment 'of ;  §  854. 

AGENCY, 

notice  to  produce  papers  at  trial  served  on  agent,  §  781. 

authority  of   insurance  agent  to  waive  conditions  In  policy,  §§  1281, 

1282. 
when  relation  of  principal  and  agent  exists,  question  for  jury,  §  1368. 
scope  of  agent's  authority,  when  a  question  of  law  and  when  of   fact, 

f  1870. 
notice  of  limitation  upon  sych  authority,  question  of  fact,  §  1371. 
whether  a  factor  obeyed  his  instructions  question  .of  fact,  §  1372. 
idiether  a  warehouseman  received  goods  as  agent  or  carrier,  question  * 

of  fact,  §  1878 
whether  an  agent  had  implied  power  to  borrow  money,  question  of 
'  fact,  §  1875. 

authority  of  railway  station  agent,  when  a  question  of  law,  §  1877. 
powers  of  bank  cashier,  a  question  of  law,  §  1878.     . 

what  powers  the  law  ascribes  to  such  an  officer,  §  1878.  . 
authority  of  husband  to  employ  attorney  for  wife,  question  of  fact, 

§  1379. 
whether  act  of  copartner  within  scope  of  business,  question  of  fact, 

§  1380. 
instructions  as  to  authority  of  Insurance  agent  to  receive  notice  of 

additional  insurance,  §  1384. 
instructions  as  to  authority  6t  a  broker  for  the  purpose  of  signing 

bought  and  sold  notes,  §  1385. 
Instructions  as  to  want  of  autl^orlty  of  a  canvassing  book  agent  to  re- 
ceive payments  from  subscribers,  §  1386. 
Instructions  as  to  when  notice  to  an  agent  is  notice  to  a  principal, 

S  1387. 
reasonable  time  for  disaffirmance  of  unauthorized  acts  of  agent,  §  1544. 
reasonable  time  for  accepting  an  agency,  §  1548. 
negligence  of  agent,  question  for  jury,  §  1704. 
knowledge  of  the  want  of  authority  of  an  agent  to  make  representations^ 

question  of  fact,  $  1955. 
See  Ratification. 

AGGRAVATION  OP  DAMAGES, 

unsuccessful  attempt  at  justification  in  slander  or  libel,  §§  2039,  2040. 

AGQBEaATIO  MENTUM, 

wiiatin  relation  to  the  question  of  sale  or  no  sale,  §  1162. 

AGREED  CASE, 

Judge  decides  all  questions  upon,  both  of  law  and  fact,  $  1021. 
nature  of  a  case  stated,  $  2661. 
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AGREEMENTS, 

See  Stipulations;  Admission.  • 

AGEICULTURAL  USAGE, 

whether  drains  made  in  furtherance  of,  question  of  fact,  §  1895. 

AIDERS  AND  ABETTORS, 

in  actions  for  malicious  prosecution,  §§  1654,  1655. 
who  liable  as,  in  criminal  cases — instruction,  §  2216* 
See  also  Aocomplicss. 

ALABAMA, 

role  as  to  abase  of  right  of  argument  restated  in,  §  967.. 

ALIBI, 

defense  of,  not  to  be  disparaged  in  instructing  the  jury,  §  2488. 
caution  as  to  this  defense  \p.  Webster's  case,  §  2434. 
application  of  the  role  of  reasonable  doubt  to  this  defensey 

§  2486. 
Yiew  that  an  alibi  is  an  extrinsic  defense,  as  to  which  the  bar- 
den  is  on  the  accused  to  establish  it  by  a  preponderance  of 
evidence,  §  2487. 

jury  how  instructed  where  this  view  prevails,  §  2438. 
other  instructions  as  to  this  defense,  §  243:). 
model  of  a  complete  hypothetical  instruction  as  to  this  de- 
fense, §2440.    . 

when  court  not  required  to  charge  as  to  this  defense, 
§2441. 
effect  of  an  unsuccessful   attempt  to  prove  an 
ahhiy  §  2442. 
recent  i>ossession  of  stolen  goods  and  defense  of  alibi,  §  2542. 

ALIENAGE, 

a  ground  of  challenging  juror,  §  54. 

objection  to  juror  for,  waived  unless  made  before  verdict,  §  116,  p. 
117. 

ALIENS, 

jury  dB medtt^UB  Unffuas,  incase  of,  §  8. 
disqualified  for  jury  duty,  §  10,  p.  9. 

ALLEGATA  ET  PROBATA. 
See  Varia^xe. 

ALLEYS, 

See  Highways. 

ALTERATION  OP  WRITINGS, 

what  questions  for  court  and  what  for  jury,  §§  1892-1404. 
fact  of  alteration,  a  question  for  jury,  §  1392. 
time  of  alteration  for  jury,  §  1398. 

presumption  ttiat  alteration  was  made  before 

signing,  §  1898. 
view  that  there  is  no  presumption  of  law  on 
this  question,  §  1393. 
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whether  the  alteraticm  requires  explanation 

determined  by  the  court,  §  1393. 
rule  in  the  case  of  negotiable  Instruments, 
§  1394. 
materiality  of  alteration-  a  question  of  law^  §  1396.    . 
policy  of  the  law  not  to  permit  unauthorized  alterations,  §  1395. 
authority  for  making  alteration  a  question  of  fact,  §  1300.- 

where  instrument  delivered  in  blank  as  an   escrow, 
§  1396. 
by  whom  made  and  whether  fraudulent,  a  question  for  jury, 
§1397. 

these  questions  how  settled,  §  1898. 
whether  an  tilteratlon  of  a  negotiable  instrument  calculated 
to  excite  suspicion  ^nd  provoke  inquiry,  question  of  fact, 
§  1399. 
opposing  view  that  it  Is  a  question  of  law,  §  1400. 

instruction  submitting  the  question  to  the  jury,  §  1401. 
instruction  as  to  effect  of  material  alteration  of  noie  after 

delivery,  §  1402. 
instruction  as  to  effect  of  unauthorized  alteration  of  note  in 

action  by  Indorsee  against  maker,  §  1403. 
Instruction  as  to  effect  of  alteration  by  affixing  seal,  §  1404. 

AMBIGUITIES, 

in  writing,  explained  by  parol  evidence,  question  for  jury,  f  1083. 

where  there  are  several  written  instruments,  also  explained 
'     by  parol  evidence,  f  1083. 
when  parol  evidence  is  admitted  to  explain  a  will,  §  1084. 
how  jury  instructed  in  such  a  case,  §  1085. 
In  policy  of  fire  insurance  in  respect  of  articles  insured,  §  1305. 

AMENDED  SWEARING, 

suspected  and  abhorred  by  the  law,  §  350. 

AMENDMENT, 

reswearing  jury  after  amendment  of  pleading,  §  106. 
of  verdicts,  §§  2642,  2648. 

sending  jury  back  to  correct  verdict,  §  2633. 

foreman  signing  after  verdict  brought  Into  court,  §  2634. 
of  special  verdicts,  §  2656. 

power  of  court  to  supply  undisputed  or  established  facts,  §  2656. 
of  motion  for  new  trial,  §  2729. 
of  bills  of  exceptions,  §  2828. 

AMERICAN  RULE, 

of  strict  cross-examination,  §  432,  et  seq. 

AMICUS  CTIBIjE, 

when  heard  and  when  not,  §  1010. 

counsel  for  a  deceased  party  as  amicus  eurUg,  §  1010. 
counsel  interested  in  similar  cases,  §  1010. 
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ANARCHISTS, 

prejudice  agalzist,  does  not  disqualily  juror,  §  78. 

ANIMALS, 

scienter  lu  the  owner  of  a  yicions  animal,  question  of  fact,  §  149fl^ 
See  Dog;  Domestic  Animals. 

ANIMUS; 

of  witnesses,  developed  on  cro^s-ezamlnatlon,  §  415,  et  seq. 

ANIMUS  BEVEBTENDI, 

question  of  fact,  §  1442. 

ANSWER, 

production  of  books  and  papers  to  enable  a  defendant  to  preparo  his 

jinswer,  §  751. 
to  notice  to  produce  document  at  trial  not   evidence    in  the    case, 

§793. 

ANTICIPATE  DEFENSE, 

judge  may  allow  plaintiff  to,  In  examining  witnesses,  §  845. 

APPEAL, 

not  a  remedy  in  case  of  commitment  for  contempt,  §  140. 
from  refusal  to  set  aside  voluntary  nonsuits,  §§  2237,  2238. 
trom  order  granting  inspection  of  books  and  papers,  nnder  New  Tovk 
statute,  §  7G8. 

question  for  decision  on  such  appeal,  §  764. 
difficulty  of  review  by,  where  the  jury  have  made  a  view,  §  900. 
how  courts  have  dealt  with  this  difficulty,  §  901. 
observations  upon  this  subject,  §  902. 
report  of  road  viewers  not  evidence  on  appeal,  §  903. 
how  question  of  improper  limiting  of  time  of  argument  presented  lor 

review,  §  926. 
question  of  abase  of  privilege  of  argument,  how  saved  for  revlewy 
§  962. 

when  by  affidavits  on  motion  for  new  trial,  §  963,  subsec.  1. 
generally  by  objections,  exceptions  and  bill  of  exception,  §  962^ 

subsec.  2. 
record  must  show  what  language  was  used,  §  962,  subsec.  2. 
judge  declares  on  second  trial  the  law  as  pronounced  by  appellate 

court,  §  1061. 
presumption  as  ta  written  instructions  on  appeal,  §  2385. 
manner  of  presenting  for  appellate  review,  irregularities  In  taking  out 

papers  by  jury,  §  2593. 
question  of  misconduct  of  jury,  how  saved  for  review,  §  2615. 

APPEAL  OF  MAYHEM, 

inspection  in  case  of,  §  850. 

APPEALS  TO  SYMPATHY, 

how  far  indulged  iu  argument,  §  981. 

APPEARANCES, 

witness  allowed  to  testify  as  to,  §  879. 
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APPLICATION, 

for  insurance,  statements  in  constmed  by  court,  §  1288. 
materiality  of  misrepresentations  or  concealments  in,  cletermined  cy 
jury,  §  1284. 

APPRENTICE, 

action  for  concealing  and  harboring,  §  1149. 
under  voidable  indentures,  cannot  recover  wages,  §  1151. 
when  infant  may  disaffirm  and  sue  for  reasonable  value  of  services^ 
§  1151. 

APPURTENANCES, 

what  are,  a  question  for  jury,  §  1477. 

whether  an  object  an  appurtenance,  a  question  of  law,  §  1126. 

what  is  an  appurtenance  to  a  steamboat,  a  question  of  fact,  §  1518. 

ARBITRATORS, 

affidavits  of,  when  not  received  to  impeach  a^ard,  {  2619. 

ARGUMENT, 

of  the  right  of  argument  generally,  §§  920-980. 

right  of  parties  to  ars:ument  by  counsel,  §  920. 

in  criminal  cases,  §  921. 

court  no  power  to  deny,  §  921. 
waiver  of  this  right,  §§  920,  922. 
constitutional  right  to  appear  and  defend  by  counsel,  §*920. 
office  of  counsel  that  of  aids  or  helps,  §  920.  - 

whether  judge  can  dispense  with  this  aid  or  help,  §920* 
not  bound  to  hear  argument  on  tmavailing  questions^ 

§  920. 
nor  where  right  of  argument  waived,  §  920. 
who  entitled  to  be  heard  as  counsel,  §  1110. 
limiting  time  of  argument,  $  928. 

matter  of  sound  disi^setlon,  §  928. 
extends  even  to  capital  cases,  §  928. 
what  limitatiojis  have  been  upheld,  §  924. 
what  limitations  have  not  been  upheld,  §  925. 
question  how  presented  for  review,  §  926.    ' 
practice  of  limiting  time  among  the' ancients,  §  927. 
limiting  number  of  counsel  and  number  of  speeches,  §  928. 

discretionary  power  to  limit  number  of  counsel,  {  928* 
•  ,.  in  case  of  several  joint  parties,  §  928. 

in  case  of  adversary  parties  joined  against  their  wUl^ 

§  928. 
as  between  senior  and  Junior  counsel,  §  928. 
statutory  rules  prohibiting  such  limitations,  §  929. 
in  North  Carolina,  f  929. 
in  Iowa,  §  929. 
order  of  making  the  argument,  f  980. 

the  approved  order  suggested,  §  931. 

effect  of  waiving  the  opening  statement,  f  982» 
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scope  of  the  opening  statement,  §  988. 

when  counsel  not  interrupted  in  opening  statement, 

§  988. 
what  must  be  stated  in  the  opening  argument,  §  934. 
effect  of  waiving  the  opening  argument,  §§  984,  936. 

whether  defendant  can,  by  waiving  argument 
after  opening  statement^  cut  off  plaintiff  *s 
right  of  reply,  §  936. 
rule  requiring  opening  counsel  to  deliver  his  points, 

S  984. 
duty  of  prosecuting  attorney  In  this  regard,  §  934. 
limits  of  concluding  argument,  §  985. 

right  of  reply  to  new  matter  adduced  therein,  §  935. 
subject  to  court's  discretion,  §  935. 
of  the  right  to  argue  questions  of  law  to  the  jury,  §§  940-^51. 
how  far  juries  are  judges  of  the  law,  §§  940, 2132-2149. 
not  judges  of  the  law  in  civil  cases,  §  941. 
jurisdictions  in  which  argument  of  law  to  jury  not 

permitted,  §  942. 
no  right  to  argue  constitutional   questions  to  them, 

§942;  contra^  §  2140. 
jurisdictions  in  which  argument  of  law  to  jury  per- 
mitted, §  943. 

views  of    Shaw,    C.    J.,  in   Com,  v.  Porter^ 
§  948. 
argument  against  the  law  as  laid  down  by  the  court, 
•      S»44. 

this  right  upheld  where  juries  are  judges  of 

the  law,  §  944. 
denied  in  most  jurisdictions,  §  944. 
question  not  reviewed  unless  it  appear  what  the  com- 
ments were,  §  944. 
right  to  read  boolcs  of  the  law  to  the  jury,  §  945. 
this  right  generally  denied,  §  945. 
view  that  it  is  discretionary  with  the  court,  §  945. 
court  may  curtail  this  right  within  reasonable  limits, 

§  946. 
what  refusals  have  been  upheld,  §  946. 
no  right  to  read  foreign  decisions,  §  946. 
nor  to  read  law  books  upon  questions  of  fact,  §  947.  • 
reading  former  decision  of  Supreme  Court  in  same 

case  not  allowed,  §  943. 
reading  or  stating  good  law  to  the  jury,  §  949. 
presents  no  ground  of  new  tiial,  §  949. 
stating  bad  law  to  the  jury,  §  950. 

cured  by  corrective  power  of  court^  §  950. 
doctrine  of  this  chapter  restated,  §  951. 


t ' 
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Instructions  removing  prejudicial  impressions  acquired  through 
argument.  §  951. 
aliQAes  of  the  right  of  argument,  §§  955-1010. 

dut7  of  the  judge  to  prevent  abuses  of  this  right,  f  955. 

to  correct  misrepresentations  of  counsel  as  to  the 

facts,  §  956. 
to  rebuke  misconduct  in  argument,  §  958. 
large  discretion  over  tills  subject,  §  958. 
but  duty  to  interfere  in  some  ivay  when  appealed  to 

imperative,  5  958.  ' 
checking  appeals  to  sympathies  of  jurors,  §  959. 
preventing    allusions    to   consequences   of    verdicty 
§  959. 
duty  of  counsel  to  object  to  improper  argument,  §  957. 

exoeptioual  rule  In  Texas,  §  957,  p.  738  n. 
what  will  cure  the  prejudice,  §  960. 

rebuke  from  the  bench  generally  sufficient,  §  960. 
especially  if  followed  by  apology,  §  9G0. 
not  cured  by  churlish  proposal  to  take  it  back,  §  960u 
when  cured  by  instructions,  when  not,  §§  960,  961. 
Illustrated  by  the  case  of  Fry  v.  Bennett,  §  961. 
question  how  saved  for  revieTP,  §  ^62. 

by  affidavits  submitted  on  motion  for  new  trial,  §  962, 
subsec.  1. 

this  method  generally  Ineffective,  §  962,  sub- 
sec.  1. 
by  objections,  exceptions    and    bill   of  exceptions, 

§  962,  subsec.  2. 
bill  of  exceptions  must  show  what  was  said,  §  962, 
subsec.  2. 
misconduct  of  stating  to  the  jury  prejudicial  facts  which  or^ 
not  in  evidence,  §  903. 

such  misconduct  ground  for  new  trial,  §  963. 
rule  does  not  extend  to  immaterial  matter^i  if  not  pre- 
judicial, §  968. 
nor  to  erroneous  statements  of  the  testimony,  §  968« 
nor  to  assumption  that  facts  testified  to  by  party's  own 

witnesses  are  proved,  §  9G3. 
Dor  to  overstatement  of  facts  in  evidence,  §  963. 
nor  to  facts  testified  to  by  the  attorney  as  a  witness, 

§  968. 
Instances  of   reversals  because  of   such  prejudicial 

statements,  §  906. 
doctrine  restated  in  Alabama,  §  967. 
doctrine  restated  iu  Texas,  §  968. 
commenting  on  evidence  which  has  been  excluded^ 
§  969. 


S158  *  INDEX. 

ABGUHSNT— Continued. 

on  defendant's  character,  evidence  as  tc  MrUcb  has 

been  excluded,  §  970. 
comments,  not  supported  by  evidence,  on  cbaracti:r 

and  ci'edlbllity  of  witnesses,  §071. 
expressing  belief  lir  guilt  or  Innocence,  §  972. 
alluding  to  former  trials  of  the  same  case,  §  973. 
apifeallng  to  local  prejudice,  §  974. 
appealing  to  religious  prejudice,  §  975. 
a  catalogue  of  prejudicial  statements  which  produced 

reversals,  §  97*6. 
referring  to  recent  crimes,  lax  administration  of  the 
law,  etc.,  §  977. 
limits  within  which  rulings  of  trial  court  control,  §  964. 
not  con  rolled  unless  discretion  abused,  §  964. 
conclusion  of  the  trial  cou3rt  on  the  facts  deferred  to, 

§964. 
conclusion  as  to  how  far  remarks  where  prejudicial 
deferred  to,  §  964. 
judicial  observations  on  the  limits  nllowed  to  argument,  §  965. 
obser.ations  of   Fowler,  J.,  in  Tucicer  v.  Eenniker^ 
§966. 

*of  Ryan,  C.  J.,  In  Sroum  v.  Swinrfard,  §  965. 
of  LumpklC;  J.,  in  Berry  v.  State,  §  965. 
of  Moore,  p .,  In  Thompson  v.  State,  §  965. 
indulgence  extended  to  extravagant  declamation,  exaggeration, 
erroneous  statements  of  the  evidence,  §  978. 
Illustrations,  §  979. 

demanding  a  conviction,  §  979. 
indulgence  expended  to  the  use  of  epithets  and  vitu- 
peration, §  980. 

calling  the  defendant  a  murderer,  §  980. 
appeals  to  the  sympathies  of  the  jurors  overlooked, 
§  981. 

8  tage  performance  of  the  widow  in  tears,  §  98 1 . 
tricks  of  advocacy,  side -bar  remarks,  §  982. 
bad  logic  and  bad  law,  §  983. 

statements  which  have  been  excused  rather  than  justi- 
fied, §  984. 
alluding  to  historical  facts,  §  984. 

to  other  similar  historical  cases,  §  984. 
to  resemblances  apparent  to    jurors  on  in- 
spection, §  984. 
to  the  recitals  of  the  pleadings,  §  984. 
a  catalogue  of  irregularities  in  criminal  cases  which 
have  been  overlooked,  §  985. 
prejudice  not  cured  by  similar  misconduct  in  opposing  counsel, 
986. 
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illegitimate  argnmest  first  commenced  by  opposing  counsel, 
§  987.         . 

gives  free  scope  In  replj,  §  987.  # 

at  least  allows  proper  comments,  §  987. 
illustrations,  §  9S8. 
matters  which  have  been  held  lair  subject  of  comment,  §  989. 
subornation  of  witnesses,  §  989. 
failure  to  produce  evidence,  §  989. 
allusions  to  interest  of  witness,  §  989. 

to  contractual  relations  between  witness  and 

party,  §  989. 
to  the  testimony  of  the  prisoner  in  his  own  be- 
half, §§  646,  989. 
but  not  to  his  failure  to  take  the  stand,  §  989. 
to  I  is  refusal  to  answer  on  ground  of  privi- 
lege, §  989. 
to  mode  of  framing  questions  in  a  deposition, 

§989. 
to  other  matters  which  appear  of  record,  §  989. 
to  facts  which  have  transpired  in  the  progress 

of  the  case,  §  989. 
such  as  "dilly-dallying  with  the  case,"  §  989. 
to  admissions  of  prisoner's  wife,  §  989. 

such  matters  within  discretion  of  trial  court, 
§  089. 
reading  documentary  evidence  to  the  jury,  §  990. 
reading  from  the  notes  of  the  official  stenographer,  §  990. 
.use  of  maps,  plans*  diagrams,  etc.,  which  are  not  in 

evidence,  §  992. 
referring  to  the  failure  of  the  opposite  party  In  a  civil 
case  to  testify,  §  998. 

view  that  such  reference  not  allowed,  §  993. 
contrary  view  on  principle,  §  998. 
reading  newspapers  to  the  jury,  §  994. 
reading  books  of  science  to  the  jury,  §  995. 

such  books  not  evidence,  §  996. 
books  of  general  history  read  from,  §  996. 
domestic  law  books  read  from,  when,  §  996. 
medical  books  not  read  from,  §  996. 

instances  affirming  and  disaffirming  the  rule, 

§  997. 
Whether  such  books  read   for  argument  or 

illustration,  §  998. 
question  how  far  in  discretion,  §  998. 
instructing  jury  that  such  books  not  evidence, 

§999. 
illustrations  under  this  rule,  §  1000. 
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referring  to  failure  of  prisoner  to  testify,  §  1001. 

rule  that  such  re|erence  not  allowed,  §  1001. 
I  '  instances  under  the  rule,  §  1002. 

comments  of  the  author  on  the  rule, 

§  1003. 
duty  of  prosecuting  attorney  to  con- 
ceal the  law  in  this  respect  from 
the  jury,  §  1008. 
defendant's  privilege   of   concealing 
the  truth  from  the  jury,  §  1003. 
commenting  on  failure  to  call  prisoner's  wife  as  a  wit- 
ness, §  1004. 

such  comments  irregular,  §  1004. 

but  allowed  in  Texas,  §  1005. 
enlarging  on  prisoner's  right  to  be  silent,  §§  1005, 1006. 

no  right  of  reply  to  such  argument,  §  1006. 
commenting  on  the  difference  between  original  and 

amended  pleadings,  §  1007. 
suffering  the  audience  to  applaud  the  State's  counsel. 
§  1008. 
civil  responsibility  for   words    spolcen    in   forensic  debate, 
§  1009. 

so  of  words  written  in  judicial  proceedings,  §  1009. 
privileged,  if  pertinent  to  the  issues,  §  1009. 
although  spoken  ex  malitia^  §  1009. 
otherwise,  if  outside  of  the  issues  and  mali- 
cious, §  1009. 
commenting  upon  a  stipulation  as  to  what  an  absent  witness  would 

testify,  §  202,  p.  201. 
testimony  of  accused  person  subject  to  fair  comment,  §  646. 
also  his  demeanor,  as  a  witness,  §  646. 

unsworn  statement  of  prisoner  subject  to  fair  comment,  §§  664,  689. 
argument  of  objections  to  evidence,  §  712. 

refusal  to  hear  such  argument,  §  712. 
hearing  it  in  presence  of  the  jury,  §  712. 

AKRAY, 

drawing  the  panel  or  array  of  jurors,  §  15. 

ARREST, 

witness  privileged  against,  while  attending  court,  §  185. 

privilege  of  member  of  Congress  against,  §  186. 

whether  there  was  an  intent  to  arrest,  a  question  of  fact,  §  1868. 

time  during  which  member  of  parliament  privileged  from  arrest, 
§  1577. 

order  of,  whether  countermanded  within  reasonable  time,  §  1559. 

reasonable  appearance  of  offense  having  been  committed,  to  justify  ar- 
rest without  warrant,  §  2175. 
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instruction  as  to  power  of  peace  officers  to  arrest  for  breaches  of  the 

peace  in  their  presence,  §  2176. 
necessity  of  taking  life  in  order  to  prevent  a  rescue,  question  of  fact, 
§  2177. 

Instance  of  a  proper  Instruction  upon  this  question,  §§  2178, 
2179. 
necessity  of  tying  the  prisoner,  §  2180. 

AHREST  OF  JUDGMENT, 

motion  for,  made  after  motion  for  new  trial,  §  2726. 

ABRESTED, 

cross-examination  as  to  whether  witness  has  been,  §  487. 

ABT  AND  SKILL, 

questions  of,  generally  for  the  jury,  §  1697. 

"AS  SOON  AS  POSSIBLE," 
meaning  of,  §  1582. 

ASSAULT, 

instruction   as  to   expulsion  of    passenger  from  carrler^s  yehidei 

§§  1784-1787. 
obligation  of  carrier  to' protect  passenger  from  ylolence,  §  1788. 
right  of  carrier  to  remove  drunk  and  disorderly  passenger,  §  1789. 
instructions  defining  assault,  §  2194. 

ASSIGNMENT, 

whether  a  transaction  a  purchase,  or  assignment  pro  tanto  of  a  mort- 
gage, decided  by  a  jury,  §  1115. 

reasonable  time  for  bankrupt's  assignee  to  accept  or  decline  shares  of 
unpaid  stock,  §  1549. 

whether  a  note  assigned  for  benefit  of  creditors,  a  question  of  law, 
§  1240. 

ASSIGNMENT  OF  ERRORS, 

in  motions  for  new  trial,  §  2754. 

insufficiency  of  evidence,  §  2755. 

error  in  admitting  and  excluding  evidence,  §  2756. 

in  giving  and  refusing  instructions,  §  2757. 

ASSOCIATION  FOR  SUPPRESSION  OF  CRIME, 
member  in,  when  disqualified  as  juror,  §  66. 

ASSUMING  FACTS, 

in  the  examination  of  witnesses,  §  869. 
in  instructing  juries,  §  2295. 

ASSUMPSIT, 

view  not  granted  in  assumpsit  for  work  and  labor  done,  §§  879,  888. 
when  a  party  may  waive  tort  and  sue  in  assumpsit,  §  1149. 

ATROCIOUS  BATTERY, 

inspection  in  case  of,  §  850. 

136 
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ATTACHMENTS, 

for  witnesses,  §  161. 

whether  a  matter  of  discretion,  $-162. 

personal  service  of  subpoena  necessary  before,  §  168. 

what  will  excuse  non-attendance,  §  164. 

not  issued  when  oppressive  or  dangerous  to  health,  §  164« 

when  attachment  issues  in  first  instance,  §  165. 

service  and  return  of,  §  166. 

hearing  the  witness'  excuse,  §  167. 

purging  his  contempt,  §  167. 

his  punishment — fine  —  commitment,  §§  167^,  168. 

his  relief  by  habeas  corpus,  §  170. 
ATTAINT, 

of  juries  under  the  old  law,  §  2135. 

ATTENDANCE, 

of  witnesses,  how  compelled,  §§  155-185. 

ATTORNEYS  AND  COUNSELORS, 

when  not  disqualified  to  act  as  officer  in  drawing  jury,  §  35. 

contempts  by,  §  136. 

when  not  disbarred  for  contempt,  §  127,  p.  135. 

when  disbarred  or  suspended  for  contempt,  §  137. 

not  disbarred  for  default  as  a  witness,  §  1 68. 

prisoner  entitled  to  aid  of  counsel  in  Qtaking  challenges,  §  95. 

not  permitted  to  argue  question  before  triors,  §  95. 

hasty  acceptance  by  one  counsel  not  binding,  §  95. 

extent  of  authority  of,  in  management  of  cause,  §  190. 

what  he  may  do,  §  190. 

what  he  may  not  do,  §  192. 

binding  nature  of  his  stipulations,  §  193. 

setting  them  aside  and  relieving  against  them,  §  194. 

agreements  that  several  causes  shall  abide  the  event  of  oaei 
§195. 

that  the  opposite  party  may  take  judgment,  §  196. 

admissions  in  the  pleadings,  §  197. 

admissions  and  agreements  of  State's  attorney,  §  198. 

stipulation  cannot  confer  jurisdiction,  §  199. 

verbal  stipulations  of,  how  far  binding,  §  200. 

solenmity  and  formality  required  in  admissions  of,  §  201. 

interpretation  of  various  stipulations  and  agreements  of,  §  202. 

when  make  affidavit,  under  New  York  statute  compelling  the  produc- 
tion of  books  and  papers,  §  756. 

control  of  intercourse  with  court,  §  206. 

irregular  to  call  an  attorney  to  preside  as  judge,  §  211. 

when  improper  to  grant  leave  of  absence  to  counsel,  §  217. 

complaints  of  judge  for  unnecessarily  consuming  time,  §  218. 

judge  may  ask  pertinent  questions  of,  §  220. 

court  may  prescribe  what  counsel  shall  examine  and  cross-examine,  §  420. 
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testifying  as  a  witness,  may  argue  as  counsel,  §  963. 

may  appear  as  special  counsel  employed  by  private  parties  to  assist 

prosecuting  attorney,  §  1010. 
liability  for  advising  malicious  prosecution,  §  1655. 
not  allowed  to  make  statement  of  facts  for  prisoner,  §§  661,  662. 
allowed  to  assist  prisoner  in  making  his  statement,  §  667. 
riglit  of  argument  by  counsel,  §§  920-986. 

must  object  at  the  time  improper  papers  are  handed  to  jury,  §  2591. 
duty  of,  in  drawing  up  special  verdict,  §  2655. 
notice  to  produce  papers  at  trial  served  on,  §  781. 
whether  guilty  of  negligence,  question  for  jury,  §  1700. 

ATTORNEY  AND  CLIENT, 

communications  between,  how  far  privileged,  §§  296-^02. 

not  privileged  if  made  in  presence  of  third  person,  §  296. 
not  privileged  if  made  to  other  persons,  §  296. 

save  an  interpreter,  §  296,  p.  275. 
statements  of  third  person  to  client  not  privileged,  §  296,  p.  278. 
attorney's  knowledge  derived  otherwise  than  from  client  not 

privileged,  §  296,  p.  278. 
papers  entrusted  to  attorney,  when  not  privileged,  §  296,  p.  273. 
history  of  this  privilege  by  Daly,  F.  J.,  §  297,  p.  802, 

ancient  rule    of    privilege   against   giving  evidence 

against  one's  self,  §  297. 
this  rule  limited  where  questions  of  crime  involved, 

§298. 
rule  as  to  confidential  communications  between  at- 
torney and  client  explained,  §  299. 
witness  not  exclusive  judge  of  the  privilege,  §  800. 
effect  upon  theqe  principles  of  statutes  compelling 
parties  to  testify,  §  801. 
privilege  of  attorney  not  greater  than  that  of  client,  802. 

AUCTION  SALES, 

fraud  at  auction  sales,  question  of  fact,  §  1958. 

by-bidding  at  such  sales,  good  faith  in,  question  of  fact,  §  1954. 

AUDITORS, 

right  to  open  and  close,  in  proceedings  ou  reports  of,  §  246. 

AUTHENTIC  SOURCE, 

opinions  derived  from,  disqualify  jurors,  §  78. 

AUTHENTICATION, 

of  documents  in  a  deposition,  §§  825,  826. 

AUTHORITY, 

witness  not  allowed  to  state  whether  {authority  existed,  §  878. 
resting  in  oral  speech,  jury  to  determine,  §  1109. 
of  an  insurance  company  to  do  business  in  the  State,  §  1279. 
of  Insurance  agent  to  waive  conditions  of  policy,  §§  1281, 1282. 
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to  give  notice  on   behalf   of  a  surety  to    proceed  against  priBclpal 

debtor,  §  1874. 
of  street  commissioner  in  making  repairs,  §  1376. 
of  railway  station  agent,  §  1377. 
of  bank  cashier,  §  1378. 

of  husband  to  employ  attorney  for  wife,  §  1379. 
of  copartner,  within  scope  of  partnership  business,  §  1380. 
for  altering  written  instrument  after  signing,  question  of  fact,  §  1396. 
SeeAoENCY;  Alteration  OF  Writings. 

AVOWRY, 

right  to  open  and  close  in  replevin  for  cattle  distrained  for  rent  with 
avowry  of  rent  inarrear,  §  241. 

AWARD, 

award  of  arbitrators  interpreted  by  court,  §  1071. 

whether  made  within  a  reasonable  time,  §  1559. 

affidavit  of  arbitrators  to  Impeach  award  for  fraud,  §  2619. 

B. 

BABY  CARRIAGE, 

when  a  nuisance,  §  1903. 

BAD  CHARACTER, 

evidence  of  general  bad  character  given  in  Impeachment  of  witness, 

§522. 
See  Character. 

BAD  LAW, 

may  be  stated  In  arguments  to  jury,  subject  to  court's  correction, 
§988. 

BADGES  OF  FRAUD, 

what  are,  §  2016. 

create  presumptive  evidence  of  fraud,  §  2016. 

how  jury  Instructed  as  to,  §  2017. 

BAGGAGE, 

See  Carriers  of  Passengers. 

BAIL, 

when  sheriff  may  take,  of  attached  witness,  §  166. 

BAILIFF, 

communication  between  jurors  and,  §  2566. 

sworn  to  take  charge  of  jury,  §  2548. 

oath  administered  to  him,  §  2548. 

when  he  may  properly  administer  medicine  to  jurors,  §  2569. 

BAILMENT, 

time  when  bailment  terminates,  question  of  fact,  §  1538. 

care  required  of  bailee,  question  for  jury,  §  1703. 

demand  and  refusal  of  the  thing  bailed,  when  a  conversion,  §  I886« 
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delivery  to  the  wrong  person,  a  conversion,  §  1887. 

what  evidence  of  wrong  delivery  necessary  to  shift  the  burden  of 
proof,  §§  1838,  1839. 

whether  proof  of  loss  by  theft  exonerates  bailee,  §  1840. 

whether  plaintiff  must  give  other  evidence  showing  negligence, 
§  1840. 

circumstances  under  which  loss  by  theft  carries  presumption  of  negli- 
gence, §  1841. 

burden  of  proof  in  actions  against  carriers  and  other  bailees,  §§  1853- 
1867. 

See  BxTBDBKof  Proof;  Carhibbs  of  Gk>ODS;  Carriers  of  Fassengbrs. 

BANK, 

whether  a  particular  place  of  business  is  a  bank,  question  of  fact,  §  1515. 

BANK  CASHIER, 

authority  of,  a  question  of  law,  §  1878. 

what  powers  the  law  ascribes  to  this  officer,  §  1378. 

BANK  CHECK, 

instruction  as  to  duty  of  indorsee  to  make  effort  to  collect  before  suing 

drawer,  §  1246. 
See  Negotiablb  Instruments. 

BANK  HOURS, 

presentment  of  commercial  papers  after  banking  hours,  §  1223. 

BANKRUPTCY, 

promise  to  pay  debt  discharged  by,  question  of  fact,  §  1267. 
instruction  as  to  revival  of  a  debt  discharged  by,  §  1274. 
reasonable  time  for  bankrupt's  assignee  to  accept  or  decline  shares  of 
unpaid  stock,  §  1549. 

BAR, 

control  of  Intercourse  between  court  and,  §  206. 
See  Attorneys  and  Counsbix>rs. 

BARRATRY, 

commission  of,  in  marine  insurance,  §  1326. 

what  misconduct  amounts  to,  a  question  of  law,  §  1326. 

a  series  of  instructions  upon,  §  1327. 

BASTARDY, 

proceedings  for,  whether  civil  or  criminal,  §  48. 

question  as  to  color  of  hair  and  eyes  of  child,  on  cross-examination,  {  440^ 
inspection  of  the  child  in  bastardy  proceedings,  §  856. 
inspection  of  young  babies  not  permitted,  §  856. 

BEGIN  AND  REPLY, 

See  Open  and  Close. 

BELIEF, 

witness  may  testify  as  to  his  belief,  §  388. 

accused  person  may  testify  as  to  his,  §  648. 

certification  on  belief  not  sufficient  in  bill  of  exceptions,  §  2806. 


2166 

BENEVOLENT  SOCIETIES, 

memben  of,  when  not  diaqoAlifled  as  juiors,  §  CL. 

BEQUEST, 

whether  a  transfer  intended  as  a  gift  or  as  a  beqnest  for 

tion  of  fad,  f  1354. 
See  Wills. 

BIAS, 

as  a  ground  of  cbaDenge,  §  72. 

objection  to  joror  for,  waired  onlessmade  before  Terdid,  $  11€,  p.  118. 

shown  on  cross-examinalion,  f  450,  et  teq. 

See  Implied  Bias. 

BILL  OF  EXCHANGE, 

Judge  decides  wliether  inland  or  foreign,  with  reference  to  question  of 
stamp,  §  824. 

BILL  OF  LADING, 

symbolical  deliyeiy  of  goods  by  delivery  of  bill  of  lading,  §  1199. 

BILL  OF  PABTICULABS, 

used  as  memorandum  to  refresh  recollection  of  witness,  $  401,  subsec 

4,  p.  358. 
whether  jury  take  out,  f  2581. 

BILL  OF  SALE, 

whether  Intended  as  a  mortgage,  a  question  of  fact  in  legal  actions, 

f 1124. 
In  such  eases,  rule  one  of  eridenoe,  and  not  of  procedure,  §  1124. 
where  coDreyance  and  defeasance  simultaneously  executed,  question  is 

one  of  law,  f  1124. 
but  question  of  fact,  if  defeasance  executed  subsequently,  f  1124. 

BILLS  AND  NOTES, 

See  Negotiablx  Instbuments. 

BILL  OF  EXCEPTIONS, 

of    taking    exceptions  and    signing,  filing    and   amending  the  biU, 
§f  2801-2828. 

manner  of  taking  and  noting  the  exceptions,  §  2801. 

exceptions  must  be  taken  at  the  time  of  the  rulings 
i  2802. 

and  renewed  in  motion  for  new  trial,  §  280S. 
and  an  exception  to  an  order  overruling  the 
motion  preserved  by  bill  of  exceptions,  §  2804. 
exceptions  must  be  specific,  §  2805. 

and  not  taken  to  rulings  in  gross,  f  2806. 
necessity  of  signing  and  sealing  the  bill,  §  2807. 
certification  on  belief  insufficient,  §  2808. 
bill  need  not  be  signed  instanter,  §  2809. 

rule  in  the  courts  of  the  United  States,  §  2810. 
must  be  filed  before  lapse  of  term,  §  2811. 

unless  time  extended  beyond  term  by  statute,  §  2812. 


INDEX.  2167 

BILL  or  EXCEPTIONS  —  Continued. 

or  by  stipulation,  §  2818. 

Yoid  when  filed  before  expiration  of  statutory  time, 

§  2814. 
or  after  expiration  of  time  granted,  §  2815. 
rule  under  Indiana  statute,  §  2816. 
sufficient  If  filed  at  the  time  at  which  motion  for  new 

trial  is  overruled,  §  2817. 
whether  continuance  of  motion  for  new  trial  carries 

with  It  bill  of  exceptions,  §  2818. 
evidence  of  extension  of  time  granted  by  the  court, 

§2819. 
nunc  pro  tunc  entry  shovring  such  leave  granted,  §  2820. 
extending  the  time  already  granted,  §  2821. 
In  criminal  cases  [Indiana],  §  2822. 
what  deemed  to  constitute  a  filing,  §  2828. 
fact  and  day  of  filing  how  shown,  §  2824. 
minute  order  making  bill  a  record,  §  2825. 
nunc  pro  tunc  entry  of  allowance,  §  2826. 
construction  of  order  extending  time  of  order  to  present  bill, 

§  2827. 
amendment  of  bills  of  exceptions,  §  2828. 
form  and  substance  of  the  bill,  §§  2770-2796. 
what  Is  a  bill  of  exceptions,  §  2770. 
of  the  use  of  bills  of  exceptions,  §  2771 . 
mider  the  codes,  required  In  equity  proceedings,  §  2772. 
distinction  between  matter  of  record  and  matter  of  exception, 

§  2773 
matters   which  can   only  be  shown  by  bill   of   exceptions, 
§§  2774-2782. 

affidavits,  §  2774. 

facts  recited  in  written  motions,  §  2776. 

rulings  upon  motions,  §  2775. 

evidence  adduced  at  the  trial,  §  2777. 

statements  omitted  in  motion  for  new  trial,  §  2778. 

statements  of  rulings  and  exceptions  made   by  the 

clerk,  §  2779. 
explanatory  notice  of  the  clerk,  §  2780. 
matters  which  need  not  be  shown  in  ^he  bill,  §§  2781,  2782. 
reasons  for  the  judge^s  rulings,  $  2781. 
the  pleadings,  §  2782. 
when  bill  must  show  that  it  contains  all  the  evidence,  §  2788. 
how  this  statement  made,  §  2784. 
bill  must  show  that  objections  were  duly  presented  to 

the  trial  court,  §  2786. 
entire  charge  should  not  be  Inserted  in  the  bill,  §  2785. 
of  skeleton  bills  of  exceptions,  §§  2787-2793. 
not  allowed  under  old  practice,  §  2788. 
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general  observations  as  to  what  necessary  in  a  skele- 
ton bill,  §  2789. 
calls  for  writings  mast  be  definite  and  certain,  §  2790. 
general  direction  to  insert  evidence  insufficient,  §  2791. 
Instructions  how  identilled,  §  2792. 
what  designations  of  documents  sufficient,  §  2793. 
attaching  documentary  evidence  to  the  bill,  §  2794. 
written  Instrument  set  out  In  transcript  and  referred 

to  in  bill,  §  2795. 
duty  of  judge  In  signing  skeleton  bill,  §  2796. 
who  to  sign  where  there  has  been  a  change  of  judges  daring 

the  trial,  §  214. 
contains  all   the  evidence,  although  there  has  been  a  view, 

§901. 
exceptions  to  refusal  to  check  misconduct  in  argument,  §  962, 
Bubsec.  2. 

must  show  language  used,  §  962,  subsec.  2. 

BLANK  INDORSEMENT. 

effect  of,  In  action  by  assignee  of  note,  §  1248. 

BLANKS, 

in  written  Instruments,  interpreted  by  court,  §  1092. 
but  sometimes  submitted  to  jury,  §  1098. 

as  in  case  of  blanks  in  descriptive  calls  of  a  deed, 
§  1094. 

BLOOD-STAINED  CLOTHING, 

-exhibited  to  jury  in  criminal  cases,  §  871. 

BOARD  OF  TRADE, 

rules  of,  interpreted  by  court,  §  1060. 
reasonableness  of  rules  of,  §  1569. 

BONA  FIDE  PURCHASER, 

whether  a  purchase  of  commercial  paper  bonaflde^  §  1239. 

BONA  FIDE  PURCHASER  FOR  VALUE, 
who  is,  a  question  of  fact,  §  1171. 

BONA  FIDES, 

limits  of  cross-examination  where  question  of  involved,  §§  416,  417. 

BOND, 

instruction  as  to  payment  of,  §  1263. 

BONES, 

of  deceased  person  exhibited  to  jury  on  trial  for  homicide,  §  871. 

BOOK  AGENT, 

instruction  as  to  want  of  authority  to  receive  payments  from  subscrib- 
ers, §  1386. 

BOOK  ENTRIES, 

admission  of  book  entries  in  evidence  not  proof  that  they  were  truly 
made,  §  840. 
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BOOKS  AND  PAPEBS, 

privilege  against  production  of,  §  309,  p.  286. 

submitted  to  inspection  of  conrt  for  decision  of  privilege, 
§  309,  p.  286. 
judge  must  decide  existence  of  original  paper  on  tender  of  copy  in  evi- 
dence, §  820/ 
judge  decides  all  preliminary  questions  of  fact  involved  in  tenders  of 
documentary  evidence,  §  824. 

as  whether  from  proper  custody,  §  324. 
whether  instrument  lost,  §  324. 

drawn  abroad  or  at  home,  with  reference  to  question 

of  stamp,  §  824. 
post-dated,  §  824. 
light  of  opponent  to  inspect  memorandum  used  by  witness  to  refresh 

recollection,  §  402^  subsec.  2,  p.  868. 
as  to  use  by  witness  of  memoranda  to  refresh  recollection,  §§  898-402. 
discovery  and  inspection  of  books  and  papers  under  Federal  statute, 
§§  730-740. 

history  of  such  statutes,  §  731. 

Federal  statute  does  not  abolish  bills  of  discovery,  §783. 

supersedes  State  statutes  in  Federal  jurisdictions,  §  788. 

enables  parties  to  prepare  for  trial,  §  734. 

enables  the  defendant  to  draw  his  answer,  §  785. 

does  not  extend  to  subjecting  party  to  a  penalty,  §  786. 

as  in  case  of  infringement  of  letters-patent,  §  736. 
Inflicts  nonsuit  or  default  for  non-compliance,  §  737. 
extends  to  production  by  United  States,  §  738. 

United  States,  how  compelled  to  produce,  when  suing 

in  a  foreign  jurisdiction,  §  738. 
stay  of  proceedings  until  order  to  produce  complied 
with,  §  738. 
what  the  application  must  show,  §  739.  ^ 

may  be  made  before  the  trial,  §  740. 
how  made,  §  740. 
production  of  books  and  papers  under  the  statutes  of  New  York,  §§  748, 
764. 

construction  of  these  statutes,  §  748. 

discovery  after  issue  joined,  §  748. 

book  or  paper  must  relate  to  merits,  §  748. 

order  not  granted  where  prima  /ocie  case  already  made  out, 

§748. 
does  not  extend  to  case  of  tort,  §  744. 
nor  to  matters  which  are  privileged,  §  745. 
nor  to  compelling  a  party  to  disclose  his  own  evidence,  §  746. 
does  not  extend  to  discovery  of  books  of  a  corporation,  §  747. 
enables  plaintiff  to  draw  bis  petition,  §  748. 
but  not  to  anticipate  defense,  §  749. 
nor  discover  the  names  of  proper  parties  defendant,  §  750. 
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enables  defendant  to  prepare  his  answer,  §  751. 
but  assists  him  to  facts  only,  §  751 . 
his  petition  must  &how  how  or  why  discovery  neces- 
sary, §761. 
must  set  forth  facts  showing  necessity,  §  751. 
rule   not  satisfied  by  showing  what   he   ei^pects  to 
prove,  §  751. 

illustrations,  §  752. 
does  not  extend  to  fishing  explorations,  §  758. 

such  as  attempts  to    obtain  information  by 

which  evidence  ftiay  be  obtained,  §  758. 
or  circumstances  as  tlie  foundation  of  rele- 
vant inferences,  §  753. 
inspection  of  books  of  Insolvent,  §  754. 
proceeding  by  petition  and  order  to  show  cause,  §  755. 
petition  verified,  §  755. 
when  not  granted  ex  parte^  §  755. 
affidavit  made  by  party  himself,  §  756. 
if  made  by  attorney  reason  must  appear,  §  756. 
person  furnishing    the    information   should 

make  the  afildavit,  §  756. 
Information  and  belief  not  enough,  §  758. 
facts  must  be  stated  in  positive  terms,  §  758. 
what  the  petition  must  show,  §  757. 

must  point  to  places  of  information, 

§757. 
show  expediency  and  necessity  of  ac- 
quiring it,  §  767. 
State    definitely  what  discovery    is 

wanted,  §  757. 
show  materiality  of  the  entries  sought, 

§757. 
and  this  in  positive  terms,  §  758. 
not  on   information  and  belief,  §  758. 
must  describe  with  the  certainty  of  a 

subpcena  duces  tecumy  §  .759. 
illustration  of  a  petition  too  vagae, 
§  760. 
explicit  denial  ends  the  application,  §  761. 
vacating  duces  tecum  on  application  of  attorney,  §  762. 
appeal  from  order  granting  inspection,  §  768. 
when  not  granted,  §  763, 
question  for  decision  upon,  §  764. 
notice  to  produce  books  and  papers  at  the  trial,  §§  770-796. 

necessity  of  giving  notice  in  order  to  let  in  secondary  evi- 
dence, §  770.      ' 
error  to  admit  copy  without  notice  to  produce  original,  §  770. 
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object  of  notice  to  prevent  surprise,  §  772. 

notice  not  complied  with,  secondary  evidence  admissible,  §  771. 

notice  not  necessary  where  pleadings  give  notice,  §  778. 

as  where  the  action  is  for  the  possession  of  the  paper 

Itself,  §  778. 
or  where  the  paper  is  the  contract  si\ed  on,  §  778. 
or  where  the  action  is  for  damages  for  forging  a  paper, 

§  778. 
or  an  indictment  for  the  larceny  of  papers,  §  778. 
notice  dispensed  with  when  papers  in  court,  §  774.- 
contrary  view,  §  774. 

files  of  court  produced  without  notice,  §  774. 
notice  to  produce  a  notice  not  necessary,  §  775. 

as  notice  to  an  indorser,  §  776. 
notice  not  necessary  in  the  case  of  recorded  deeds,  §  777. 
nor  where  the  papers  have  been  obtained  surreptitiously  by  the 

opposite  party,  §  778. 
when  notice  In  writing  and  when  by  parol,  §  779. 
description  of  papers  in  the  notice,  §  780. 

described   with   the  certainty   required    in  tubpcaia 

duces  tecum,  §  780. 
sufficient  If  it  fairly  apprise  what  papers   required^ 
§780. 
notice  to  agent  or  attorney  sufficient,  §781. 
length  of  time  of  notice,  §§  782-784. 

preceding  day,  when  sufficient,  §  788. 
various  instances,  §§  788,  784. 
notice  applies  to  any  subsequent  trial,  §  785. 
evidence  of  the  possession  of  the  documents,  §  786. 
must  be  competent  evidence,  §  786. 
but  bare  evidence  sufficient,  §  786. 
last  seen  in  possession  sufficient,  ^  786. 
evidence  to  excusQ  production,  §  787.    - 
must  show  them  lawfully  out  of  possession,  §  787. 
notice  when  necessary  where  the  document  held  by  third  party, 
§788. 

sufficient  that  It  be  in  his  power,  §  788. 
what  if  in  hand  of  third  person  out  of  jurisdiction, 
§  788. 
party  failing  to  produce  cannot  meet  secondary  proof  with  like 
proof,  §  789. 

a  contrary  view,  §  790. 
after  papers  produced,  secondary  evidence  not  admissible, 
§791. 

provided  paper   identified  with  that  In    the  notice, 
§  791. 
what  secondary  evidence  may  be  given,  §  792. 
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must  be  best  evidence  under  circumstances,  §  792. 
must  be  satisfactory  evidence,  §  792. 
answer  to  notice  to  produce  not  evidence,  §  793. 
presumption  of  contents  in  case  of  failure  to  produce,  §  794. 
evidence  of  attempts  to  destroy  or  fabricate  evidence,  §  795. 
secondary  evidence  as  to  incidental  or  collateral  papers,  §  796. 
secondary  evidence  of  lost  instruments,  §§  799-610. 
use  of  books  and  papers  at  the  trial,  §§  815-844. 

party  not  bound  to  put  in  evidence  all  papers  produced  in 
response  to  his  notice,  §  815. 

especially  papers  not  named  in  the  notice,  §  815. 
papers  produced  on  notice  may  be  put  in  evidence  by  party 

producing  tliem,  §§  81 G,  817. 
party  cannot  gain  inspection  of  paper  by  notice  without  maWng 
it  evidence,  §  816. 

Illustration  of  this  rule,  §  817. 
tenders  of  documentary  evidence  how  made,  §  818. 
papers  must  be  separately  tendered,  §  818. 
tender  of  a  bundle  of  papers  not  good,  §  818. 
tenders  made  provisionally,  §  818. 
reading  the  paper,  §  819. 
proving  Its  execution,  §  820. 

cross-examination  allowed,  §§  820,  821. 
counter  evidence  allowed,  §  820. 
when  proof  of  execution  dispensed  with,  §  822. 

verbal  contract  referring  to  written  instru- 
ment, §  822. 
one  writing  acknowledged  by  another,  §  822. 
opposite  party  claiming  a  benefit  under  the 
instrument,  §  822. 

strument  the  foundation  of  the  action  and 
not  denied  on  oath,  §  822. 
document 'admitted,  proof  of  signature  and 
indorsement  conceded,  §  823. 
objection  for  want  of  subscribing  witnesses  made  when 
instrument  tended,  §  824. 
authentication  of  document  in  a  deposition,  §  825. 

genuineness  established  by  witness  subject  to  cross- 
examination,  §  825. 
distinction  between  identification  and  authentication, 

§  826. 
witness  to  authenticate  must  be  examined  upon  origi- 
nal, §  825. 
identified  with  marks  by  commissioner,  §  825. 

not  enough  if  |  iimed  to  deposition,  §  825. 
when  not  necessary  to  be  physically  attached, 
§  825. 
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exhibits  to  deposition  where  there  are  different  sets 
of  interrogatories,  §  826. 
right  of  inspection  of  the  document,  §  827. 

'  ,    proof  of    signature  or  handwriting   does  not  give. 
§§  827,  828. 
right  arises  where  substantial  questions  put  to  wit- 
ness, §  827. 
limited  where  witness  uses  document  to  refresh  rec- 
ollection, §  827. 
where  the  document  Is  produced  on  notice,  §  829. 

document  so  produced  deemed  in  evidence, 

§  829. 
either  party  may  thereafter  use  It,  §  829. 
right  to  seal  up  pages  which  are  not  pertinent,  §  830. 
cross-examination  as  to  contents  of  written  document,  §§  831, 
832,  833. 

document  must  be  produced,  §  831. 

except  where  the  witness  is  a  party  to  the 
suit,  §  831,  subsec.  2. 
use  of  document  for  one  purpose  does  not  make  it  evidence 

for  all  purposes,  §  834. 
right  to  the  wliole  of  a  correspondence,  §  885. 
putting  in  evidence  letter  without  reply,  §  835. 
assailing  integrity  of  one*s  own  documentary  evidence,  §  836. 
effect  of  putting  in  evidence  affidavit  of  opposite  party,  §  837. 
party  cannot  in  this  way  Introduce  his  own  counter-affidavit, 

§  837. 
use  of  telegraphic  dispatch  as  evidence,  §  838. 

dispatch  sent  and  not  dispatch  received  is  the  origi- 
nal, §  838. 
sending  and  delivery,  how  proved,  §  838. 
dispatch  received  not  evidence  of  dispatch  sent,  §  839. 
book  entries  evidence  on  proof  that  they  were  truly  made,  §  840. 
use  of  the  Instrument  which  is  the  foundation  of  the  action, 
§  841. 

not  to  be  sent  with  commission  to  take  deposition, 

§  841. 
but  witnesses  may  be  examined  on  copy,  §  841. 
duplicate  evidence  of  indebtedness,  §  842. 

in  action  on  one,  not  necessary  to  introduce  both, 
§842. 
objection  to  documentary  evidence  must  be  specific,  §  848. 
when  judge  will  not  assume  labor  of  examining  printed  volume 

brought  in  for  inspection,  §  872. 
reading  from  to  tlie  jury  in  argument,  §  990. 
use  of,  in  argument  for  illustration,  §  992. 
in  the  jury  room,  §§  2574-2597. 
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whether  jury  take  out  the  Instructions,  §  2369. 
See  Lost  Instruments. 

BOOKS  OP  ACCOUNT, 

used  as  memoranda  to  refresh  recollection  of  witness,  §  401^  snbsaa 
4,  p.  858. 

BOOKS  OF  THE  LAW, 

reading  from,  in  argument  to  the  jury,  §§  945-951. 
See  Books  of  Soiencb. 

BOOKS  OF  SCIENCE, 

reading  from,  in  argument  to  jury,  §  945,  note  8,  995. 
such  books  not  evidence,  §  996. 
and  generally  not  read  from  in  argument,  §  996. 
books  of  history  may  be  read  from,  §  996. 
domestic  law  books  where  jury  are  judges  of  the  law,  $998. 
instances  affirming  and  disaffirming  the  rule,  §  997. 
reading  such  book  for  argument  or  illustration,  §  998. 
subject  how  far  within  court's  discretion,  §  998. 
instructing  jury  that  such  books  not  evidence,  §  999. 
illustration  fxx>m  case  of  Fry  v.  Bennett,  §  1000 
vitiating  effect  of,  in^the  jury  room,  §  2587. 

BOOM  COMPANIES, 

reasonableness  of  charges  of,  for  driving  logs  of  other  companies 
mingled  with  company *s  own,  §  1571. 

BORROWING  POWERS, 

whether  an  agent  had  implied  power  to  borrow  money,  §  1875* 

BOUGHT  AND  SOLD  NOTES, 

instruction  as  to  authority  of  a  broker  for  signing,  §  1385. 

BOUNDARIES, 

of  parishes  in  London,  mode  of  keeping  memorial  of,  §  371. 

BOUNDARY, 

questions  of  boundary,  when  for  court  and  when  for  jury,  §§  1461-1484. 
court  to  construe  deed,  jury  to  apply  description  to  land,  §  1461. 
whnt  are  the  boundaries,  a  question  of  law,  §  1461. 
v)here  the  boundaries  are,  a  question  of  fact,  §  1461. 
jury  to  determine  how  the  calls  in  a  deed  gratified,  §  1461. 
not  a  question  of  construction,  l)ut  of  location,  §  1461. 
jury  to  determine  what  variation  allowed  in  applying  deed  to 

land,  §  1461. 
parol  evidence  heard  on  this  question,  §  1461. 
whether  courses  and  distances  carry  lines  to  a  given  point,  §  1462. 
whether  grant  includes  premises  in  controversy,  §  1468. 
whether  descriptive  warrant  properly  located,  §  14G3. 
location  of  land  in  destroyed  impresario  contract,  §  1468. 
how  jury  iustructcnl  in  these  cases,  §  1  U'A. 
Instruction  on  theory  of  boundary  fixed  by  agreement,  $  1466. 
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what  monuments  Batisfy  calls  of  a  deed,  question  for  jury,  §  1466. 
no  presumption  of  law  in  such  a  case,  §  1467. 
whether  a  particular  monument  intended  to  be  adopted  by  a 
deed,  §  1468. 

parol  evidence  heard  on  this  question,  §  1468. 
calls  of  a  survey,  matter  of  law,  §  1469. 

applications  of  the  calls  to  the  $crant,  question  of  fact,  §  1469. 
conclusiveness  of    marked   corners   and   lines  in  a  survey, 

§  1470. 
application  of  indefinite  or  insufficient  calls  in  a  deed  question 
for  jury,  §  1471. 

illustrations  of  the  foregoing,  §  1472. 
parol  evidence  heard  on  this  question,  §  1473. 
verdict  of  jury  of  vicinage  entitled  to  great  weighty 
§  1474. 
whether  laud  Is  waste  or  unseated,  question  of  fact,  §  1475. 
whether  given  objects  are  appurtenances,  a  question  of  fact, 

§  1477. 
whether  a  building  is  within  the  curtilage,  a  question  of  fact, 

§  1478. 
whether  the  place  of  entry  in  a  burglary  was  a  part  of  the  house, 

said  to  be  a  question  of  law,  §  1479. 
boundaries  of  places,  questions  of  fact,  §  1480. 
boundaries  of  counties,  when  questions  of  law  and  when  of 
fact,  §  1481. 

questions  how  influenced  by  evidence  of  common  usage 
and  acquiescence,  §  1481. 
boundaries  of  a  State,  when  a  question  of  law  and  when  of 

fact,  §  1482. 
instruction  that  monuments  and  line  of  survey  prevail,  §  1488. 
Instruction  as  to  survey  and  plat  of  a  public  road  as  evidence 
of  its  location,  §  1484. 

BBEACHES  OF  THE  PEACE, 

Instruction  as  to  power  of  peace  officers  to  arrest  for  breaches  of  the 
peace  in  their  presence,  §  2176. 

BKEAKAGE, 

of  articles  committed  to  common  carrier,  §§  1844,  1845, 1848. 

BRIBERY, 

of  witnesses,  §  180. 

BRIDGE, 

See  Municipal  Corporationb. 

BROKEN  RAIL, 

injury  to  passenger  caused  by — Instruction,  §  1780. 

BROKER, 

Instruction  as  to  the  authority  of  a  broker  for  the  purpose  of  signing 
bought  and  sold  notes,  §  1885. 
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shifting  of,  does  not  shift  right  to  open  and  close,  §  229. 

to  show  that  a  contract,  valid  on  its  face,  was  a  gambling  transaction, 

f  1139. 
to  show  that  a  sale  was  conditional,  f  1172. 
in  actions  for  malicious  prosecution,  §§  1640-1642, 1646. 
in  actions  against  carriers  and  other  bailees,  §$  1830-1867. 
dUtlnctions  concerning  the  burden  of  proof,  §  1881. 
doctrine  of  prima  Jacu  case,  §  1881. 
theory  that  the  burden  of  proof  shifts,  §  1831. 

proof  of  delivery  by  the  bailor  and  non-delivery,  or  redelivery  in  m 
damaged  condition,  casts  upon  l>ailee  the  burden  of  explaining 
§  1882. 

reason  of  this  rule,  §  1838. 
in  its  application  to  common  carriers,  §  1833. 
in  its  application  to  warehousemen,  §  1833. 
in  its  application  to  the  contract  of  hiring,  $  1833. 
middle  rul^  adopted  by  the  English  judges  that  there  must  be 
reasonable  evidence  of  negligence,  §  1834. 
what  is  meant  by  this  rule,  §  1834. 
American  decisions  approving  this  rule,  §  1835. 
as  to  non-delivery:  demand  and  refusal  a  conversion,  §  183C. 

non-delivery  casts  the  burden  of  explaining  upon  the  bailor, 
§  1886. 
delivery  to  the  wrong  person  a  conversion,  §  1837. 
some  evidence  of  non-delivery  necessary  to  shift  the  burden  of  proof, 
§  1838. 

illustrated  by  the  difficulty  of  proving  a  negative :  cases,  §  1888. 
slight  evidence  sufficient,  §  1889. 
preponderance  of  evidence  not  necessary,  §  1839. 
as  to  loss  by  theft,  §  1840. 

mere  evidence  of  loss  by  theft  does  not  excuse  bailee,  §  1840. 
but  he  must  jsrive  other  evidence  showing  diligence,  §  1840. 
when  the  circumstances  carry  a  presumption  of  negligence, 
§  1841. 

illustrated  by  a  case  of  theft  from  a  safe  deposit  vault, 

§  1«41. 
and  hy  the  case  of  theft  of  the  goods  of  a  guest  in  an 
inn,  §  1841. 
no  defense  to  a  common  carrier,  §  1842. 
loss  by  inniceepers :  burden  on  innkeeper  to  show  maimer  of   loss, 

§  1843. 
as  to  breakage,  leakage  or  damage,  §  1844. 

exception  In  the  case  of  goods  having  Inherent  defects,  §  1845. 
such  as  perishable  fruit,  §  1846. 
liquids  lost  by  leakage,  §  1846. 

animals  dying  durmg  transit  without  visible  marks  of 
injury,  §  1847. 
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rule  as  to  carrier  of  live  animals,  §  1847. 
view  that  the  burden  is  still  on  carrier  to  show  how 
the  injury  happened,  §  1848. 

otherwise  in  case  of  wine  In  casks  of  inferior 
quality,  §  1849. 
application  of  the  foregoing  principles  to  common  carriers,  §§  1850- 
1867. 

a  division  of  judicial  opinion  stated,  §  1850. 

source  of  this  divergence  of  opinion,  §  1851. 

whether  the  special  contract  reduces  the  carrier  to  the  status 

of  an  ordinary  bailee  for  hire,  §  1851. 
Inconsistency  of  the  courts  in  respect  of  this  question,  §  1852. 
reasoning  of  those  courts  which  deny  this  effect  to  the  con- 
tract, §  1853. 
views  of  the  Supreme  Court  of  the  United  States,  §  1854. 
reasons  given  for  opposing  views  in  the  case  of  loss  by  fire, 

§  1855. 
what  excepted  perils  within  the  rule  which  exonerates  the  car- 
rier on  showing  the  presence  of  the  peril,  §  1856. 
defense  of  loss  by  perils  of  navigation,  §  1857. 
defense  of  loss  by  fire,  §  1858. 

effect  of  stipulations,  in  contract  of  carriage,  as  to  value,  §  1859. 
what  presumption  in  case  of  loss  or  injury  by  connecting  car- 
riers, §§  1860,1861. 

the  English  rule,  §  1860. 
the  American  rule,  §  1861. 
assent  of  shipper  to  conditions  in  receipt,  questions  for  Jury, 
§  1862. 

burden  on  carrier  to  bring  notice  home  to  shipper, 

§  1863. 
whether  shipper  had  notice,  a  question  for  jury,  §  1863. 
carrier  liable  where  there  is  a  special  exemption  and  then  a 

loss  during  deviation,  §  1864. 
strength  of  the  evidence  to  excuse  the  carrier,  §  1865. 
must  be  clear  and  satisfactory,  §  1865. 
whether  beyond  a  reasonable  doubt:  doctrine  of  Chief 
Justice  Sliaw,  §  18G5. 
effect  of  recital  In  bill  of  lading  that  goods  were  received  in 

good  condition,  §  1866. 
burden  on. shipper  to  show  compliance  with  engagement  to 
present  his  claim  within  a  limited  time,  §  1867. 
burden  of  proof  in  cases  of  fraud,  §  1975. 
in  indictment  for  homicide,  on  defendant  to  show  circumstances  of 

excuse  or  justification,  §  2211. 
to  overthrow  presumption  of  right  acting  on  the  part  of  jury,  §  2616. 
BUROLARS*  TOOLS, 

exhibited  to  jury  in  criminal  cases,  §  871. 

137 
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BURGLARY, 

place  of  entry  said  to  be  a  question  of  law,  §  1479. 

In  third  degree  under  Missouri  statute  —  Instruction,  §  2195. 

Instruction  as  to  intern  in  entering  a  dwelling  In  case  of,  §  2156. 

"BUILDING," 

whether  a  fishing  scow  is  a,  under  policy  of  fire  Insurance,  §  1802. 

BUILDING  CONTRACT, 

architect  not  allowed  to  state  whether  extra  work  was  done  under  a, 

§378. 
action  on  Implied  assumpsU  In  case  of,  §  1150. 

BUSINESS  RELATIONS, 

what  will  disqualify  juror,  §  67. 

Inferior  in  business  relation  generally  disqualifies,  §  67. 

BY-LAWS, 

of  corporations,  whether  reasonable,  decided  by  the  judge,  §§ .  1067| 

1667-1669. 
of  prfvate  society,  interpreted  by  court,  §  1060. 

c. 

CALIFORNIA, 

statutes  of,  concerning  view  by  jury,  §  882. 
CALLS, 

for  writings  in  skeleton  bills  of  exceptions,  §§  278,  2790. 
In  a  deed,  see  Boundaries. 

CANCER. 

opinion  of  medical  expert  as  to  value  of  services  in  nursing  cancer 
patient,  §  600. 

CANVASSING  AGENT, 

instruction  as  to  want  of  authority  to  receive  payments  from  sub- 
scribers, §  1386. 

CAPITAL  PUNISHMENT, 

conscientious  scruples  against,  disqualifies  juror,  when,  §  74. 
consiceutious  scruples  against,  on  circumstantial  evidence,  disqualifies 
juror,  §  76. 

CARRIER  OF  GOODS, 

whether  a  person  undertaking  to  transport  goods  is  a  common  carrier 

or  mere  hirer,  question  of  fact,  §§  1109,  1^12. 
reasonable  time  for  delivery,  §  1634. 

reasonableness  of  contracts  limiting  common-law  liability  of,  §  1673. 
of  stipulations  as  to  thne  of  bringing  suits  for  loss,  §  1574. 
of  limitation  of  notice  of  loss  in  case  of  carriage  of  live  stock, 
§  1576. 
whether  *'  cash  letters  "  belong  to  goods  which  a  steamboat  under- 
takes to  carry,  §  1582. 
difference  of  risk  between  single  and  collected  parcels,  §  1583. 
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obligation  to  deliver  to  rightful  owner  at  all  events,  §  1584. 

may  therefore  require  identification,  §  1584. 
reasonableness  of  a  qualified  refusal  to  deliver,  §  1584. 
demand  and  refusal  of  the  goods,  when  a  conversion,  §  1886. 
delivery  to  the  wrong  person  a  conversion,  §  1837. 
some  evidence  of   non- delivery  necessary  to  shift  burden  of  proofs 
§  1838. 

but  slight  evidence  sufficient,  §  1839. 
loss  of  goods  by  theft,  §  1842. 
liability  for  breakage,  leakage  or  damage,  §  1844. 

rule  in  case  of  goods  having  inherent  defects,  §  1845. 
such  as  perishable  fruit,  §  1846. 
wine  in  casks,  §  1846. 
live  animals,  §  1847. 
liability  for  breakage  of  fragile  articles,  §  1848. 

for  the  leakage  of  wine,  §  1849. 
liability  of  a  common  carrier  at  common  law,  §  1850. 

how  far  may  restrict  liability  by  a  contract,  §  1850. 
cannot  contract  away  liability  for  negligence,  §  1850. 
difference  of  opinion  as  to  burden  of  proof  in  actions  against  for  loss 
or  damage,  §§  1850-1858. 

rule  that  the  burden  shifts  when  the  carrier  shows  the  pres- 
ence of  the  excepted  peril,  §  1850. 
contrary  rule,  that  he  must  also  disprove  negligence,  §  1850. 
whether  a  special  contract  reduces  him  to  an  ordinary  bailee 

for  hire,  §§  1861-1854. 
opposing  views  as  to  the  burden  of  proof  in  case  of  loss  of 

goods  by  fire,  §  1865. 
what  excepted  perils  within  the  rule  which  exonerates  the  car- 
rier, §  1856. 
defense  of  loss  by  perils  of  navigation,^  §  1857. 
defense  of  loss  by  fire,  §  1858. 

view  that  carrier  exonerates  himself  by  showing  loss  by  fire 
without  disproving  negligence,  §  1858. 
effect  of  stipulations  in  contract  of  affreightment  as  to  value,  §  1859. 
whether  tlie  stipulation  governs  in  case  of  loss  by  negligence, 
§1850. 
what  presumption  in  case  of  loss  or  injury  by  conuectiug  carriers, 
§§  1860,  18G1. 

the  English  rule  of  liability  on  the  first  carrier,  1860. 
American  rule  of  liability  on  the  last  carrier,  §  1861. 
assent  of  shipper  to  conditions  in  receipt,  question  for  jury,  §  1862. 
burden  on  carrier  to  bring  notice  home  to  shipper,  §  1863. 
liability  where  there  Is  a  special  exemption  and  then  a  deviation  from 

prescribed  route,  §  1864. 
strength  of  evidence  to  exonerate  from  liability  for  loss  or  damage, 
§  1865. 
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effect  of  recital  in  bill  of  lading  that  goods  were  re^eiyed  in  good  con- 
dition, §§  18(i6,  1872. 

such  recital  prima  facie  evidence  of  the  fact,  §  1866. 

burden  on  shipper  to  show  compliance  with  stipulation  to  present 
claim  against  carrier  within  a  limited  time,  §  1867. 

effect  of  bill  of  lading  acknowledging  receipt  of  goods  in  good  order, 
§  1872. 

act  of  God:  injury  to  wine  by  freezing,  §§  1873,  1874. 

delivery  on  a  forged  order,  §  1875. 

loss  of  baggage  on  connecting  lines,  §  1870. 

transportation  of  live  stoclc,  §  1877. 

special  contract  limiting  liability,  does  not  exclude  liability  for  neg- 
ligence, §  1878. 

notice  limiting  liability  as  to  passengers'  baggage,  §  1879. 

when  liability  as  common  carrier  ceases  and  that  of  warehouseman 
attaches,  §  1880. 

reasonable  time  for  removing  goods  after  transit  ended,  §  1881. 

burden  of  proof  in  actions  against :  see  Burden  of  Proof. 

as  to  passengers'  baggage, 
see  Carriers  of  Passengers. 

CARRIER  OF  PASSENGERS, 

reasonable  time  within  which  passenger  must  demand  baggage  aftet 

end  of  transit,  §  1561. 
what  sum  of  money  carried  in  passenger's  trunk  is  baggage,  §  1578. 
what  amount  of  baggage  excessive,  §  1579. 
what  articles  considered  personal  baggage,  §  1579. 
what  is  baggage,  a  mixed  question  of  law  and  fact,  §  1580. 
baggage  limited  to  articles  of  personal  use  and  comfort,  §  1580. 
does  not  include  merchandise,  §  1580. 
what  regarded  as  baggage  when  lost  at  a  public  inn,  §  1581. 
presumption  of  negligence  in  case  of  injuries  to  passengers,  §  1690. 
facts  from  which  this  presumption  arises,  §  1691. 
whether  this  presumption  has  been  rebutted,  §  1692. 

passenger  attempting  to  alight  from  moving  train^ 

§  1694. 
injured  while  violating  known  rules,  §  1695. 
instructions  in  actions  against  carriers  of  passengers,  §§  1772-1795. 

as  to  when  the  relation  of  carrier  and  passenger  conmienoeSy 

§  1772. 
as  to  when  ft  ends,  §  1773. 

carrier  bound  to  extraordinary  care  and  liable  for  slight  neg- 
ligence, §  1774. 
but  not  answerable  for  unavoidable  accidents,  §  1776. 
happening  of  accident  prima  facte  evidence  of   negligence, 

§  1776. 
duty  as  to  road-worthy  conveyance  and  competent  driver, 
§  1776, 
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care  required  of  steamboat  owner  in  respect  of  crew,  §  1778. 
injury  to  passenger  through  the  breaking  down  of  a  railway 
bridge,  §  1779. 

through  the  breaking  of  a  rail,  §  1780. 

tlirough  negligence  in  making  up  a  railway   train, 

§  1781. 
through  failing  to  provide  safe  platform  at  station 
and  keep  it  lighted  at  night,  §  1782. 
as  to  care  required  toward  passengers  on  freight  trams,  §  1783. 
as  to  wrongful  expulsion  of  pa^^senger,  §  1784. 
as  to  rightful  expulsion,  but  with  unnecessary  force,  §  1785. 
as  to  expulsion,  where  passenger  has  no  ticket  and  refuses  to 

pay  extra  fare,  §  1786. 
as  to  obligation  of  railway  company  to  keep  ticket  office  open 

for  a  reasonable  time  before  departure  of  train,  §  1787. 
as  to  obligation  to  p  otect  passenger  from  violence,  §  1788. 
as  to  right  to  remove  drunken  and   disorderly  passenger, 

§  1789. 
as  to  care  of  railway  company  toward  passenger  in  boarding 

Its  train,  §  1790. 
as  to  duty  of  passenger  to  follow  reasonable  directions  of  car- 
rier's servants,  §  1791. 
as  to  passenger  riding  wit]i  arm  out  of  window,  §  1792. 
or  riding  on  platform  of  street  car,  §  1793. 
or  Injured  while  alighting  from  train  in  motion,  §  1794. 
as  to  liability  to  passenger  carried  gratuitously,  §  1795.   * 
loss  of  passenger^s  baggage  on  connecting  lines,  §  1876. 
notice  limiting  liability  as  to  passenger's  baggage,  §  1879. 

CASE  STATED, 

nature  of,  §2661. 

"CASH  LETTERS," 

whether  belong  to  goods  which  a  steamboat  undertakes  to  cany,§  1582. 

CASHIER, 

authority  of,  a  question  of  law,  §  1378. 

what  powers  the  law  ascribes  to  this  officer,  §  1378. 

CAUSAL  CONNECTION, 

instruction  as  to  causal  connection  between  wrong  a^d  injury,  §  1720. 

CAUTIONARY  INSTRUCTIONS, 

as  to  grounds  of  recovery  in  actions  for  fraud,  §  1964. 
in  criminal  cases,  §2413-2543.      (See  Instructions.) 

CAUTIONS, 

what,  as  to  statements  of  law  made  by  counsel  In  argument  to  juzy 
§951. 

CAVEAT, 

right  to  open  and  close  In  proceedmg  under,  §  250. 
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instructions  as  to  rule  of,  in  sales  of  chattels,  §  1205. 

CEBTIOBAMI, 

when  not  a  remedy  in  case  of  commitment  for  contempti  §  140. 
limited  use  of  in  such  cases,  §  140,  p.  151. 

CHAIN  OF  CIRCUMSTANCES, 

doctrine  that  reasonable  doubt  as  to  any  link  in  the  chain  of  circnm- 
stances  acquits,  §§2512-2514. 

CHALLENGES, 

kinds  of,  §31. 

kinds  of,  to  the  polls,  §  40. 

for  particular  cause,  reviewable  on  error,  §  40. 

to  the  favor,  not  reviewable,  §  40. 

principal  challenges  tried  by  the  court,  §  52. 

challenges  to  the  ;favor,  by  triors,  §  52. 
nature  of  principal  challenges,  §  52. 
disappearance  of  distinction  between  principal  challenges  and  chftl* 

lenges  to  the  favor,  §  52. 
for  implied  bias,  §  52. 
for  actual  bias,  §  52. 

grounds  of  challenge  for  principal  cause  at  common  law,  §  59. 
grounds  of,  the  same  for  the  State  as  for  the  accused,  §  71. 
time  and  order  of  challenging,  §  91. 
made  before  juror  sworn,  §*91. 
to  the  polls  and  to  the  array,  separately  taken,  §  91. 
.     challenge  to  the  array  precedes  challenge  to  the  polls,  §  9L 
for  principal  cause,  precedes  challenge  to  favor,  §  91. 
right  to  hold  peremptory  challenges  in  reserve,  §  92. 
retraction  of  challenge  or  of  acceptance,  §  93. 
order  of,  as  between  the  parties,  §  94. 
prisoner  entitled  to  aid  of  counsel  in  making,  §  95. 
to  the  polls  of  special  jury,  §  97. 
particularity  in  stating  grounds  of,  §  98. 
to  the  array  must  be  in  writing,  §  98. 
to  the  polls,  taken  orally,  §  98. 
tried  on  examination  upon  voir  dire,  §  101,  p.  100. 

or  on  the  testimony  of  witnesses,  §  101,  p.  100. 
statutory  grounds  of,  not  exclusive,  §  102,  p.  103. 
waiver  of  causes  of,  §  114. 

objection  not  taken  by,  when  deemed  waived,  §  118. 

CHANCE  MEDLEY, 

instruction  concerning  homicide  by,  §  2215. 

CHANCE  VERDICTS, 

set  aside  when  shown,  §  2601. 

CHANCERY  PRACTICE, 

view  of  jury  in  equity  cases,  §  874. 
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judge  should  accompany  jury;  §  874. 
nonsuits  in,  §  2234. 
declarations  of  law  In  chancery  cases,  §  2856. 

CHABACTEB, 

of  a  party,  prejudice  against,  does  not  disqualify  juror,  §  78. 
questions  affecting,  may  be  put  on  cross-examination,  §§  458,  459,  460, 

462,  464,  465. 
purposes  for  which  character  proved  in  judicial  proceedings,  §  520. 
evidence  of  general  bad  character  admissible  in  impeachment,  §  522. 
sometimes  confined  to  bad  character  for  veracity,  §  528. 
specific  acts  not  inquired  into,  §  524. 
character  of  female  witness  for  chastity  admissible  in  impeachment, 
.   §525. 
mere  contradiction  among  witnesses  does  not  let  in  evidence  of  good 

character,  §  550. 
right  to  sustain  impeached  witness  by  proof  of  good  character,  §  551. 
view  that  any  species  of  assault  on  credibility  of  witness  lets 
in  evidence  of  good  character,  §§  552,  558. 
witness   Impeached  by  contradiction  sustained  by  evidence  of  good 
character,  §  554. 

contrary  view,  §  556. 
evidence  of  good  character  admissible,  where  offense  has  been  shown 
affecting  witness'  character,  §  556. 

contrary  and  confusing  views,  §  557. 
evidence  of  |  good  character  of  deceased  subscribing  witness,  §§  559, 

660. 
in  the  case  of  a  witness  who  Is  a  stranger,  §  561. 
in  the  case  of  adeaf  and  dumb  prosecutrix,  §  562. 
negative  evidence  of  good  character,  §  564. 

that  the  witness  has  never  heard  the  character  questioned, 
§§  564,  565. 
of  accused* person  testifying  as  a  witness,  inquired  into  for  impeach- 
ment, §  648. 
no  right  of  comment  on  character,  evidence  of  which  has  been  ex- 
cluded, §  970. 
commenting  on  character  where  not  In  evidence,  §  971. 
character  in  which  a  person  to  whom  money  Is  paid,  receives  and 

holds  it,  question  of  fact,  §§  1256,  1869. 
character  of  deceased  for  violence- considered  in  cases  of  self-defeuBe, 

§  2174. 
instructions  as  to  the  weight  to  be  attached  to  evidence  of  good  char- 
acter In  criminal  cases,  §  2444. 

CHAB6E, 

when  entire  charge  should  not  be  embodied  in  the  bill,  §  2785. 
what  is  a  *^  charge  '*  within  the  meaning  of  statutes  requiring  charge 
to  be  in  writing,  §  2880. 
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advice  as  to  form  of  verdict  not,  §  2880. 
direction  to  answer  interrogatories  not,  §  2380. 

See  INSTBUCTIONS. 

CHARGES, 

reasonableness  of  charges  of  boom  companies  for  driving  logs  other 
than  their  own,  §  1571. 

CHASTITY, 

evidence  of  character  of  female  witness  for,  in  impeachment,  §  525. 

CHATTEL  MORTGAGE, 

due  diligence  in  foreclosing,  question  of  law,  §  1707. 

CHATTELS, 

identity  of,  in  replevin,  question  for  jury,  §  1463. 
abandonment  of  possession  of,  question  of  fact,  §  1440. 
acquisition  of,  by  adverse  possession  —  instructions,  §§  1428-1430. 
bringing  into  court  for  inspection,  §  865. 

CHECK, 

judge  decides  whether  checlc  post-dated  when  offered  in  evidence, 

§  324. 
instruction  as  to  duty  of  indorsee  to  malce  effort  to  collect  before 

suing  drawer,  §  1245. 
See  Negotiable  Instruments. 

CHILDREN, 

indecent  questions  not  to  be  put  to,  on  witness  stand,  §  356. 
negligent  injuries  to,  §  1687. 

injuries  to  from  dangerous  premises,  §  1696. 
doctrine  of  imputed  negligence  in  resfiect  of,  §  1687. 
when  deemed  sui  juris,  §  1687. 
care  required  of  their  custodians,  §  1686. 
instructions    in    actions    for    damages    for    negligent   injuries    to, 
§§  1727-1734. 

where  child  injured  on  railway  traclc,  §  1727. 
hypothesis  of  parentis  negligence  in  allowing  child  to  escape, 
no    excuse  for  negligence  in  railway  company  in  running 
over  it,  §§  1728,  1729. 
defendant's  instruction  on  hypothesis  of  ordinary  care,  §  1730. 
and  efforts  to  stop  train  after  discovering  child  on  traclc,  §  1731. 
and  on  theory  of  being  liable  for  negligence  only,  §  1732. 
and  on  hypothesis  of  contributory  negligence  in  a  child  eleven 

years  old,  §  1733. 
excluding  conclusion  of  negligence  from  the  mere  happening 
of  the  accident,  §  1784. 

CHRONIC  WITNESS, 

evidence  that  witness  is  a,  not  admissible  in  impeachment,  §  537. 

CHURCHES, 

railway  engines  in  the  vicinity  of,  whether  nuisances,  §  1918. 
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when  enjoined  as  nuisances,  §§  1915-1917. 

CHURCH  MEMBERS, 

when  not  disqualified  as  jurors,  §  64. 

members  of  Mormon  church,  when  disqualified,  §  64. 

CIRCUMSTANTIAL  EVIDENCE, 

conscientious  scruples  against  conviction  upon,  for  capital  offense, 
disqualifies  juror,  §  75.  t 

same  prejudice  against  circumstantial  evidence,  not  a  disqualification, 
§76. 

privilege  of  witness  against  question  forming  link  in  chain  of  sell- 
criminating  evidence,  §  289. 

delivery  of  a  deed  proved  by,  §  1128. 

to  show  that  a  contract  was  usurious,  §  1148. 

fraudulent  intent  provable  by,  §  1978. 
by  what  circumstances,  §  1979. 

cautionary  instructions  as  to  circumstantial  evidence,  §|  25(}l-2518. 

CIRCUS, 

when  enjoined  as  a  nuisance,  §  1905. 

CITIES, 

nuisances  in,  §  1903. 

CIVIL  OR  CRIMINAL, 

whether  action  civil  or  criminal,  how  determined,  §  48. 

CIVILITY, 

customary  civility  to  jurors  no  ground  of  new  trial,  §  2565. 
otherwise  as  to  unusual  civilities  and  attentions,  §  2565. 

CLAIM, 

abandonment  of,  question  of  fact,  §  1439. 

CLAIMANT, 

has  the  right  to  open  and  close,  §§  248,  249. 

CLSPSTDHA, 

use  of  in  limiting  time  of  the  advocates  and  compelling  them  to  ''take 
water,"  §  927. 

CLERICAL  ERRORS, 

effect  of  in  written  instructions,  §  2389. 

CLERK| 

disqualified  as  juror  in  action  by  or  against  employer,  §  67. 
of  court,  communication  between  jurors  and,  §  2556. 
cannot  make  a  bill  of  exceptions,  §  2779. 
his  statements  of  rulings  not  noticed,  §  2779. 
his  explanatory  notes  disregarded,  §  2780. 

CLUB, 

whether  intended  as  an  evasion  of  the  statute,  against  sale  of  intoxi- 
cating liquors,  §  'M55. 


2186  INDEX. 

COLLATERAL  FACTS, 

when  detailed  to  assist  recollection  of  witness,  §§  370,  874. 
liglit  to  contradict  a  fact  from  which  a  ^witness  Infers  another  fact> 
§  376. 

COLLATERAL  INQUIRIES, 

how  far  pursued  on  re-examination,  §§  483,  486. 

COLLATERAL  MATTERS, 

inquiry  into  on  cross-examination,  §§  450,  458,  474. 

COLLATERAL  PURPOSE, 

for  which  a  contract  was  made,  question  of  fact,  §  1123. 

COLLATERAL  SECURITY, 

whether  a  note  an  extension  of  time  or  collateral  secorityy  question  ot 

fact,  §1241. 
whether  a  note  given  as  collateral  security  or  in  payment,  a  qaestion 
of  fact,  §  1254. 

COLLATERAL  UNDERTAKING, 

whether  undertaking  original  or  collateral,  question  for  jury,  §  1121. 

COLLECTED  PARCELS, 

difference  of  risk  to  carrier   between  single  and   collected  parcels, 
§  1583. 

COLLECTION, 

whether  written  order  delivered  as  payment  or  for  collection^  a  qnes- 
tionof  fact,  §  1257. 

COLLISION  IN  HIGHWAYS, 

question  of  negligence  in,  §  1663. 

COLOR  OF  TITLE, 

what  constitutes,  a  question  of  law,  §  1417. 

good  faith  of  holder  under,  a  question  for  jury,  §  1417. 

instructions  as  to  adverse  possession  under,  §§  1423*1430. 

COLORED  PERSONS. 
See  Negroes. 

COMMERCIAL  PAPER, 

See  Negotiable  Instruments. 

COMMITTEE, 

refusing  to  appear  and  testify  before,  §  182. 

COMMITMENT, 

for  contempt,  remedies,  §  140. 
of  non-attending  witness,  §  167. 
See  Contempt. 

COMMISSIONERS, 

refusal  to  appear  and  testify  before,  §  181. 

power  of,  to  punish  contempts,  §  130. 

right  to  open  and  close  in  proceedings  on  reports  of,  §  246. 

COMMON  CARRIER, 

whetlier  defendant  coutrncted  as  a  common  carrier  or  as  a  mere  hlTCTi 

determined  by  jury,  §  1101). 
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whether  a  person  undertaking  to  transport  goods  is  a  common  carrier^ 

qnestion  of  fact,  §  1512. 
See  Carriers  of  Goods;  Carriers  of  Passenobrs. 

COMMON  COUNCIL, 

refusing  to  appear  and  testify  before,  §  182. 

COMMON  DESIGN, 

witness  may  state  what  was  done  tending  to  show,  §  879. 

COMMON-LAW  DUTIES, 

violation  of,  whether  negligence  per  $€,  §  1673. 

COMMON  POSSESSION, 

questipn  for  jury,  §  U16. 

COMMON  SENSE, 

not  a  guide  on  the  question  of  reasonable  doubt,  in  Texas  and  Indiana. 
§  2482. 

is  a  guide   on   this   question    in  some    other  jurisdictions^ 
§  2483. 

COMMUNICATIONS, 

between  jurors  and  third  parties,  §§  2558,  2558. 
between  jurors  and  witnesses,  §  2554. 
between  jurors  and  the  judge,  §  2555. 
between  jurors  and  officers  of  the  court,  §  2556. 
among  the  jurors  themselveB,  §  2557. 
between  jurors  and  the  successful  party,  §  2559. 

COMMUNISTS, 

prejudice  against  does  not  disqualify  juror,  §  78. 

COMPARATIVE  NEGLIGENCE, 
doctrine  of,  §  1663. 

COBiPETENCY, 

of  accused  persons  as  witnesses,  §  640. 

in  case  of  persons  jointly  indicted,  §  641. 

COMPETENCY  OF  EVIDENCE, 

tenders  of  witness  competent  as  to  some  matters  only,  §  681. 
judge  decides  all  preliminary  questions  of  fact  arising  upon,  §§  818-% 
838,  1024. 

whether  he  may  submit  the  question  to  the  jury,  §  1025. 
not  bound  to  hear  objections  to  competency  and  sufficiency,  at 
tlie  same  time,  §  1026. 

COMPETENT  DRIVER, 

duty  of  carrier  of  passenger  to  provide,  §  1777. 

COMPOSITION, 

waiver  by  creditor  of  right  to  rescind  composition  agreement,  question 
of  fact,  §  144G. 

COMPOUND  QUESTIONS, 

to  witness,  when  not  admissible,  §  390. 
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COMPOUNDING, 

offer  of  prosecntor  to  compound  not  shown  on  cross-examination^  §  454. 

COMPROMISE, 

whether  an  offer  was  by  way  of    compromise,  question  for  courts 
§1351. 

COMPROMISE  VERDICTS, 

when  set  aside  and  when  not,  §  2606. 

COMPULSORY  PROCESS, 

against  witnesses,  right  of  accused  person  to,  §  159. 

COMPUTATION, 

whether  jury  take  out  computation  made  by  attorney,  §  2581. 

COMPUTATION  OF    TIME, 

in  respect  of  motions  for  new  trial,  §  2742. 
See  Time. 

CONCEALMENT, 

materiality  of  concealment  in  application  for  insurance,'  determined  by 
jury,  §  1284. 

CONCLUDING  ARGUMENT, 
limits  of,  §  985. 

right  to  reply  to  new  matter  in,  §  935. 

this  right  limited  in  court^s  discretion,  §  935. 

CONCLUSIONS  OF  LAW, 

special  verdict  must  find  evidence,  not  conclusions  of  law,  §  2653. 

CONCLUSIONS  OF  WITNESSES, 

when  not  allowed,  §§  377,  878. 

experts  not  allowed  to  give  opinions  on  the  merits,  §§  615,  616. 

CONDEMNATION  PROCEEDINGS, 

practice  in  regard  to  view  of  land  out  of  court,  §§  875-916. 

under  Michigan  statute,  §  899. 
personal  notice  in,  §  910. 
See  Eminent  Domain. 

CONDITION, 

whether  condition  has  happened  on  which  contract  becomes  operative, 
a  question  of  fact,  §  1 120. 

CONDITIONAL  SALES, 

whether  a  sale  of    goods  absolute  or  conditional,  a  question  of  fact, 
§  1172. 

when  burden  on  plaintiff  to  show  sale  absolute,  §  1172. 
instruction  as  to  an  absolute  sale  intended  as  a  pledge,  §  1173* 

CONFESSIONS, 

judge  decides  wliether  threats  or  promises  were  made  such  as  will 

elude,  §  328. 
cautionary  instructions  as  to  verbal  confessions,  §  2431. 
precedents  of  instructions  under  this  head,  §  2432. 
See  Admission. 
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CONNECT, 

striking  out  evidence  where  offer  to  connect  not  folfllled,  §  717. 

CONSANGUINITY  OR  AFFINITY, 

of  summoning  officer,  a  ground  of  cliallenging  array,  §  82. 

of  officer  drawing  jury,  §  85. 

juror  not  disqualified  because  related  to  counsel,  §  62. 

or  to  brother,  sister  or  nephew  of  i>arty,  §  62. 

or  any  other  relation,  §  62. 
relationship  to  administrator  disqualifies,  §  62. 
relationship  to  a  shareholder,  §  62. 
recltoncd  according  to  rules  of  civil  law,  §  61. 
disqualify  a  juror  when  within  ninth  degree,  §  61. 
whether  relationship  must  be  to  a  party  to  the  record,  §  62. 
objection   to   juror  for,  waived  unless  made  before   verdict,  §  116» 
p.  118. 

CONSCIENTIOUS  SCRUPLES, 

against  capital  punishment,  disqualifies  juror,  §  74. 

unless  able  to  lay  aside  such  scruples  and  do  justice,  §  74, 
p.  G5. 
against  capital  punishment  on  circumstantial  evidence,  disqualifies 

juror,  §  75. 
refusing  to  be  sworn  on  ground  of,  §  187. 

CONSEQUENCES  OF  VERDICT, 

when  counsel  not  allowed  to  allude  to  in  argument,  §  959. 

CONSIDERATION, 

rule  that  witness  examined  as  to  execution  may  be  cross-examined  as 
to  consideration,  §  409. 

contra f  under  American  rule,  §  437. 
witness  to  prove  identity  not  cross-examined  as  to  consideration,  §  488. 
of  a  contract,  a  question  for  jury,  §  1136. 
forbearance  to  bring  suit  as  a  consideration,  §  1555. 

CONSOLIDATION, 

of  several  actions  for  purpose  of  trial,  §  210. 

CONSPIRACY, 

circumstances  attending  a,  developed  on  cross-examination,  §  410. 
instructions  defining,  §  2197. 

conspiracy  to  murder,  §  2200. 

CONSPIRATORS, 

declarations  of,  when  admitted  before  proof  of  ^conspiracy,  §  351,  p.  815. 
rule  as  to  declarations  of,  §  393. 

fact  of  conspiracy  must  be  shown,  §  393. 

discretion  to  allow  evidence  of  declaration  before  proof  of 
conspiracy,  §  393. 

instructions  as  to  the  declarations  of  co-conspirators,  §  2455. 

CONSTITUTION, 

of  private  society,  interpreted  by  court,  §  1060. 
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CONSTITUTIONAL  LAW, 

power  of  legislature  to  increase  or  diminish  number  of   peremptory 

challenges,  §  47. 
legislature  cannot  take  away  right  of  challenge  for  actual  bias,  §  59. 
power  of  legii«lature  to  limit  power  to  punish  contempts,  §  125. 
right  of  accused  persons  to  compulsory  process  for  witnesses,  §  159. 

whether  witnesses  compelled  to  dnd  sureties,  §  159. 

when  witnesses  relieved  by  habeas  corpus,  §  159,  p.  165. 
privilege  against  self -crimination,  §§  170,  286,  et  seq, 

extent  of,  §  286,  et  seq. 

effect  of,  on  right  of  argument,  §§  1001,  1003. 
right  to  appear  and  defend  by  counsel,  §§  920,  921. 
argument  of  constitutional  questions  before  juries,  §§  942,  946. 
right  of  trial  by  jury  in  the  Federal  courts,  §  2225. 

provisions    of  State  constitutions    guaranteeing    this    right, 
§  2226. 

CONSTRUCTION, 

of  order  extending  time  to  ** present''  bill  of  exceptions,  §  2827. 

CONSTRUCTIVE  CONTEMPTS, 

what  acts  punishable  as,  §  185. 
See  Contempts. 

CONSTRUCTIVE  NOTICE, 

distinction  between  actual  and  constructive  notice,  §  1487. 

CONSTRUCTIVE  POSSESSION, 

whether    a  possession   constructive  or  actual,  a  question  for  jury, 
§  1413. 

CONTEMPTS, 

extent  of  power  to  punish,  §  124. 

every  superior  court  of  record  possesses  this  power,  §  124. 

and  is  the  exclusive  judge  of  its  own  comtempts^  §  124. 

power  when  not  subject  to  limitation  by  legislature,  §  125. 

statutory  affirmations  of  this  power,  §  126. 

what  are  superior  courts  of  record,  §  128. 

power  of  inferior  courts  to  punish  contempts,  §  129. 

power  of  referees,  court  commissioners,  notaries,  etc., 

§  130. 
power  of  justice  of  the  petlce,  §  131. 
power  of  all  courts  to  protect  their  proceedings  from  interruption, 

§182. 
of  direct  contempts  or  contempts  in  facie  curice,  §  133. 

matters  which  have  been  held  not  contempts  in /acie  curice,  §  134. 
procedure  in  cases  of  contempt  in  facie  cnrim,  §  138. 
what  acts  are  punishable  as  constructive  contempts,  §  135. 

procedure  in  the  case  of  such  contempts,  §  139. 
contempts  by  attorneys  of  the  court,  §  136. 

punishment   of    such  contempts  —  disbarment  —  sufipension, 
§  187. 
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remedy  of  the  person  committed  for  contempt,  §  140. 

by  habeas  corpus  in  case  of  a  want  of  jarisdiction,  §  141. 

power  of  one  court  to  judge  of  jurisdiction  of  an- 
other court,  §  142. 
power  to  rejudge  question  of  jurisdiction,  but  not  the 

judgment,  §  143. 
statutory  expressions  in  various  States,  §  144. 
extent  of  the  use  of  this  writ  by  appellate  courts,  §145. 
pernicious  consequences  of  such  extensions,  §  146. 
no  remedy  by  injunction,  §  147. 
no  remedy  by  prohibition,  except,  etc.,  §  147. 
no  remedy  by  mandamus^  except,  etc.,  §  147. 
no  remedy  by  action  for  false  imprisonment,  §  148. 

except  where  court  is  of  inferior  jurisdiction,  §  148. 
remedy  by  executive  pardon,  §  149. 

by  application  to  the  judge  who  imposed  the  penalty, 
§  150. 
attachments  against  witnesses  for,  §  161,  et  seq, 
issued  in  court's  discretion,  §  1G2. 
founded  only  on  personal  service  of  subpoena,  §  168. 
how  contempt  purged,  §§  163,  167. 
no  power  to  award  compensation  in  contempt  proceedings  to  party 

injured  by  recusancy  of  witness,  §  169. 
to  withdraw  documents  produced  under  subpama  duces  tecum  is  a, 

§  176,  p.  181. 
to  fail  to  produce  papers  is  not  a,  unless  reasonable  time  given,  §  175, 

p.  181. 
to  refuse  office  copies,  §  175,  p.  181. 
to  tamper  or  interfere  with  witnesses,  §  180. 

CONTEMPORANEOUS  CIRCUMSTANCES, 

when  detailed  to  assist  recollection  of  witness,  §§  370,  374. 

CONTINGENCY, 

whether  condition  has  happened  on  which  a  contract  becomes  operative, 
a  question  of  fact,  §  1126. 

CONTINUANCE, 

granted  in  case  of  absent  witness,  §  166. 

stipulation  as  to  wliat  a  witness  will  testify  in  order  to  avoid  a,  §  202, 

p.  201. 
discretion  to  grant,  in  absence  of  counsel,  §  217. 
procuring  continuance  commented  on  in  argument,  §  989,  p.  777. 
of  motion  for  new  trial  carries  bill  of  exceptions,  §  2818. 

CONTINUANCE  IN  BUSINESS, 
a  question  of  fact,  §  1523. 

CONTRACTS, 

generally  construed  by  court,  §  1067. 

by  correspondence,  interpreted  by  court,  §  1072, 
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.  unless  explained  by  acts  as  well  as  writings,  when  questloa 

goes  to  jury,  §  1072. 
ob|eryations  on  this  rule,  §  1073. 
an  exception  to  it,  §  1074. 
meaning  which  the  parties  have  placed  upon  their  contract,  ascertained 

by  jury,  §  1081. 
partly  in  writing  and  partly  in  parol,  meaning  for  jury,  §§  1086,  1118. 
whether  against  public  policy,  declared  by  court,  §  1097. 
parol  contracts  to  be  ascertained  by  the  jury,  §  1108. 

question  cannot  be  separated,  referring  one  part  to  judge,  §  1108. 
to  be  decided  according  to  understanding  of  both  parties,  §  1108. 
existence  and  terms  of  express  contracts,  whether  for  court  or  jury, 
§§  1112-1143. 

existence  of  contract,  a  question  for  jury,  §  1112. 

unless  court  can  pronounce  on  inspection  of  writing, 

§  1112. 
if  partly  by  correspondence  and  partly  by  parol,  ques- 
tion for  jury,  §  1113. 
observations  on  the  rule  that  existence  of  contract  is  a  ques- 
tion of  fact,  §  1114. 
whether  an  instrument  formally  executed,  a  question  of  law,  §  1114. 
written  proposal  for  a  contract,  construed  by  court,  §  11 14. 

verbal  acceptance,  a  question  for  jury,  §  1114. 
rule  where  a  writing  is  addressed  to  a  third  person,  §  1115. 
rule  where  the  understanding  Is  t^iat  the  parol  negotiations  are  not 

'binding  unless  reduced  to  writing,  §  1115. 
whether  a  subscription  to  capital  stock  was  made  under  charter  or 

under  general  law,  §  1115. 
meaning  of  condition  on  which  such  subscription  made,  §  1115,  p. 

868. 
whether  a  written  contract  was  a  purchase  or  an  assignment  of  a  mort- 
gage, §1115,  p.  863. 
mistakes  in  terms  of  a  contract,  question  for  jury,  §§1116,  1117. 

as  whether  clause  in  bill  of  lading  was  inserted  by  mistake, 
§  1117. 
where  an  issue  is  raised  in  ejectment  whether  a  deed  should  be  re- 
formed, p.  864,  n.  1. 
whether  contract  was  verbal  or  in  writing,  for  jury,  §  1118. 
whether  obligation  dependent  or  independent,  for  jury,  §  1119. 
whether  contract  entire  or  divisible,  for  jury,  §  1120. 
whether  promise  original  or  collateral,  under  statute  of  frauds,  ques- 
tion for  jury,  §  1121. 
quantum  meruit:  value  of  work  done  or  materials  furnished,  for  jury, 

§  1122. 
collateral  purpose  for  which  contract  was  made,  for  jury,  §  1128. 
whether  a  bill  of  sale  was  intended  as  a  mortgage,  for  jury  in  action  at 
law,  §  1124. 
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rule  under  this  liead  a  rule  of  evidence,  §  1124. 

where  instruments  simultaneously  ezecutedi  conclusion  of 

law,  §  1124. 
defeasance  subsequently  executed,  question  of  fact,  §  1 124. 
penalty  or  liquidated  damages,  a  question  of  fact  and  intent,  §  1125. 
gratification  of  a  contract,  qui  stion  for  jury,  §  1126. 

whether  certain  property  passes  under  a  mortgage  as  an  ap- 
purtenance, §  1126.  . 
whether  the  condition  on  which  a  contract  was  accepted  has 
happened,  §  1126. 
whether  there  has  been  a  novation,  question  for  jury,  §  1127. 
whether  a  deed  has  been  delivered,  when  a  question  of  law  and  when 

of  fact,  §  1128. 
whether  a  deed  poll  has  been  accepted  by  the  grantee,  question  for 

jury, §  1129. 
date  of  delivery  of  deed  or  taking  effect  of  contract,  question  for  jury, 
§  1180. 

presumption  of  delivery  at  date,  §  1180. 
whether  this  presumption  rebutted,  §  1180. 
question  which  of  two  instruments  first  executed,  for  jury,  §  1180. 
whether  an   Instrument  delivere  I  as  an  escrow,  question  for  jury 

§1181. 
existence  of  a  partnership,  question  for  a  jury,  §  1182. 

instructions  on  which  this  question  submitted,  §  1183. 
genuineness  9f  signature,  question  of  fact,  §  1184. 
^  signature,  how  proved,  §  1185. 

consideration  of  contract,  question  for  jury,  §  1186. 

whether  a  forbearance  was  the  acceptance  of  a  promise  to  pay  the  debt 

of  another,  question  of  fact,  §  1187. 
whether  a  promise  was  founded  on  an  Illegal  consideration,  question 

of  fact,  §  1188. 
whether  a  contract  is  real  or  colorable,  to  cover  up  a  gambling  trans- 
action, question  of  fact,  §  1189.  , 
whether  a  marlLet  was  **  manipulated  "  or  fictitious,  under  which  par- 
ties agreed  to  settle,  question  of  fact,  1 140. 
whether  a  contract  has  been  performed  or  performance  waived,  quee- 

tionof  fact,  §1141. 
place  where  a  contiact  to  be  performed,  when  question  of  law  and  when 

question  of  fact,  §  1142. 
whether  or  not  a  contract  is  usurious,  when  for  court  and  when  for 

jury,  §§  1143;  11 44. 
court  to  declare  legal  effect  of  written  warranties,  §  1196. 
what  questions  in  respect  of  warrant  es  in  sale  of  chattels  are  for  the 

court  and  what  for  the  jury.  §§  1 195-1210. 
effect  of  an  instruction  as  to  agreement  to  rescind  in  case  of  failure  of 

warranty  of  diatlel,  §  1210. 
abandonment  of  contract,  when  a  matter  of  law  and  when  ol  fact,  §  1439. 

138 
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reasonable  time  for  performing,  where  no  time  fixed,  §§  1538-1535. 
reasonable  time  for  disaffirmance  of  contract  obtained  by  fraud,  §  1641. 
reasonable  time  for  rescission  of  contract  of  sale  for  breach  of  war- 
ranty, §  1542. 
reasonable  time  for  disaffirmance  by  infant  of  contract  on  coming  of 
age,  §1543. 
,  reasonable  time  for  return  of  money  received  under  rescinded  contract, 
?  1545.  ' 
reasonable  notice  for  discontinuance  of  contract  of  service,  §  1551. 
forbearance  to  bring  suit  as  a  consideration  for  a  contract,  §  1555. 
reasonableness  of  contracts,  §§  1572-1577. 

of  contracts  11  mi  ing  the  common-law  liability  of  carriers,  §  1673. 
stipulation  as  to  time  of  bringing  suit  against  common  car- 
rier, §  1574. 
stipulation  as  to  time  of  giving  notice  of  loss  of  live  stock  to 

carrier,  §  1675. 
stipulation  as  to  time  of  malsing  reclamation  against  telegraph 

company,  §  1576. 
stipulation  as  to  time  of  giving  notice  of  loss  to  Insurance 
company,  §  1577. 
what  false  representations  will  avoid  a  contract,  §  1984. 
See   Fraud;    Deceit;   Duress;    Implied   Promises;   Carriebs   op 
Goods;  Carriers  of  Passbngkrs;  Insurance;  Sales  of  Personal 
Property;  Subscription. 

CONTRADICTION, 

cross-examination  as  to  collateral  matters  for  the  purpose  of,  §  469. 
admissibility  of   previous   contradictory   statements    of   witness  in 
Impeachment,  §  489,  et  seq. 

degree  of  contradiction  immaterial,  §  494. 
mere  contradiction  among  witnesses  not  sufficient  to  let  in  evidence  of 

good  character,  §  550. 
between  wit^esses^  statements,  a  question  for  jury,  §  1041. 

CONTRIBUTORY  NEGLIGENCE, 

general  instruction  defining,  §  1718. 

duty  of  property  owner  to  take  steps  to  protect  his  property  from 

intruders,  §  1748. 
doctrine  of,  in  general,  §  1679. 

burden  of  proof  in  respect  of,  §  1679. 

unavoidable  inference  of  arising  out  of  the  plaintiffVs  ow!i 

testimony,  §  1680. 
rule  where  evidence  leaves  facts  or  inferences  in  doubt,  §  1681. 
rule  where  presumption  of  arises  on  uncontradicted  evidence. 

§  1682. 
where,  notwithstanding  contributory  negligence  of  plaintiff, 
defendant  might  have  avoided  the  injury  by  the  exercise  of 
reasonable  care,  §  1683. 
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general  instructions  as  to,  §  1721  i 
instmctions  as  to  the  doctrine  of  proximate  and  remote  cause  in  con- 
nection with^  §  1722. 

instruction  on  the  theory  of  non -liability  for  subsequent  ag- 
gravation by  plaintiff  of  his  damages,  §  1728. 

as  through  failing  to  employ  surgical  aid,  or  to  use 
care  to  diminish  damages,  §  1724. 
contributory  negligence  in  attempting  to  alight  from  a  moving 
•  train,  §  1684. 

in  a  passenger  guilty  of  known  violation  of  rules,  §  1685. 
in  a  traveler  failing  to  look  and  listen  on  approaching  a  railway 

crossing,  §  1686. 
in  the  case  of  injuries  to  children,  §  1687. 

when  child  sui  juris,  §  1687.  , 

care  required  of  custodian  of  child,  §  1688. 
illustrative  cases  where  contributory  negligence  declared  as 

matter  of  law,  §  1689. 
duty  to  avoid  consequences  of  nuisances,  §  1921. 

CONTROL, 

of  intercourse  between  court  and  bar,  §  206. 

CONVERSATION, 

witness  must  at  least  give  substance  of,  §  887. 

whether  witness  may  give  impression  which  conversation  made  on  his 

mind,  §  887. 
when  witness  may  testify  as  to  a  part  only,  §  888. 
right  to  have  whole  conversation  on  cross-examination,  §  475. 
right  to  whole  of,  on  re -examination,  §  481. 
province  of  jury  in  respect  of  parts  of  extended  conversations  on  the 

question  of  fraud,  §  1949. 

CONVERSATIONS  WITH  WITNESSES, 

opinions  derived  from,  disqualify  jurbr,  8  78. 

CONVERSION, 

waiver  of,  §  1447. 

carrier  delivering  to  wrong  person  guilty  of  a,  §  1584. 

CONVEYANCE, 

whether  intended  for  father  or  son,  §  1350. 

CONVICTION, 

cross-examination  as  to  previous  conviction  of  crime,  §  467. 

previous  conviction  must  be  shown  by  the  record,  §  467. 
conclusive  evidence  of  probable  cause,  §  1610. 
proof  of,  a  mode  of  impeachment,  §  535. 

record  only  competent  evidence,  §  584. 

COOLING  TIME, 

whether  there  has  been,  question  of  law,  §  2188. 
See  Manslaugutsb. 
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COPIES, 

of  public  documents  in  lieu  of  originals,  §  164. 

may  be  used  as  memoranda  to  refresh  recollection,  §  401,  subsec,  2^ 

CORONER, 

selectftig  jury  when  sheriff  disqualified,  §  13. 

CORPORATIONS, 

relationship  to  a  shareholder  disqualifies  juror,  §  62. 

members  of,  when  qualified  as  jurors,  §§  63,  64. 

shareholder  in,  disqualified  as  juror  iu  action  by  or  against,  §  67. 

otherwise,  employ^  of  a  sliare holder,  §  67. 
production  of  books  and  papers  of,  under  subpoena  duces  tecumy  §  176. 

under  New  York  statute,  §  747. 
privilege  of  trustee  or  director  against  disclosure  entailing  forfeiture^ 

§  288. 
reasonableness  of  by-laws  and  regulations  of,  §§  1667-1569. 
See  Shares  AND  Stock;  Subscription. 

CORRESPONDENCE, 

right  to  the  whole  of,  when  a  portion  offered  la  evidence,  §  836, 

whether  letter  admissible  without  reply,  §  835. 
contracts  partly  by  letter  and  partly  by  parol,  interpreted  by  jury^ 
§  1113.  . 

CORROBORATION, 

plaintiff  may  Introduce  in  rebuttal,  evidence  to  corroborate  witnesses 

in  chief,  §  346. 
testimony  admissible  in,  §  886. 

forming  a  single  link  in  chain  of  evidence,  §  836. 
forming  a  single  fact  in  a  collection  of  facts,  §  386. 
tending  to  prove  apart  only  of  the  matters  alleged,  §  386. 
old  rule  that  former  consistent  declarations  may  be  shown  \j\  corrobor- 
ation, §  572. 

this  rule  discarded,  §§  571,  572. 
corroboration  by  statements  made  immediately  after  the  occurrence^ 

^  677. 
by  immediate  outcry  in  case  of  rape,  §  577. 

sufficiency  of  corroborative  testimony,  a  question  for  jury,  §  1043. 
of  a  witness  who  has  wilfully  sworn   falsely  to  a  material  fact — in- 
structions as  to  necessity  of,  §  2424. 
corroborating  and  sustaining  impeached  or  discredited  w^itness,  §§  541» 
582. 

right  to  introduce  corroborating  testimony,  §  541. 

witness'  own  evidence  as  to  corroborating  fact.s,  not  a  coirob- 

oration,  §  642. 
corroboration  by  additional  evidence  of  the  same  facts,  §  543. 
corroboration  of  witnesses  assailed  in  rebuttal,  §  544. 
in  cases  where  the  testimony  of  a  single  witness  Is  Insufficient, 

§545. 
in  cases  of  accomplice  testimony,  §  646. 
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COBROBORATION-  Coatinaed. 

in  cases  of  the  testimony  of  one  party  to  an  incestuous  inter- 
course, §  547. 
accomplices  cannot  corroborate  each  other,  §  548. 
may  be  corroborated  by  writings,  §  548. 

may  be  corroborated  by  evidence  of  previous  consistent  decla- 
*    rations,  §  549. 
See  Accomplices. 

COSTS, 

of  making  a  view,  §  911. 

whether  taxed  within  a  reasonable  time,  §  1559. 

CO-TENANCY, 

'  ouster  of  one  co-tenant  by  another,  a  question  for  jury,  §  141^. 

COUNTER-CLAIM, 

In  action  on  implied  assumpsit  where  there  has  been  a  building  con- 
tract, §  1150. 
fraud  as  a  counter-claim  in  foreclosure  suits,  §  1969. 

grounds  of  a  successful  defense  stated  in  an  instruction,  §  1969 
an  instruction  on  the  same  subject  from  the  plaintlff^s  stand- 
point, §  1970. 
verdict  in  such  a  case,  how  framed,  §  1972. 
of  defendant,  in  action  for  deceit,  when  barred  by  his   knowledge 
§  1974. 

COUNTERFEIT  MONEY, 

reasonable  time  for  returning  counterfeit  money  received  in  payment, 
'      §  1546. 

COUNTERFEITING, 

whether  a  felony,  §  48. 

COUNTERVAILING  EVIDENCE, 

cautionary  instructions  as  to  the  inference  to  be  drawn  from  the  ab- 
sence of,  §  2452. 

precedents  of  instructions  on  this  subject,  §  2453. 
instructions  as  to  inference  from  failure  of  prisoner  to  offer 
explanations,  §  2454. 

COUNTIES, 

boundaries  of,  when  a  matter  of  law  and  when  of  fact,  §  1481. 

question  how  influenced  by  evidence  of  common  usage  and 
acquiescence,  §  1481. 

COUNTS, 

general  verdict  erroneous  where  there  are  several  counts  for  distinct 
causes  of  aL-tion,  §  2040. 

where  there  are  separate  counts  in  an  indictment,  §  2640. 
but  not  where  nominal  damages  only  are  given,  §  2G40. 
nor  whore  separate  counts  state  the  same  cause  of  action  or 
the  same  offense,  §  2G41. 
in  homicide,  judge  restricts  finding  to  a  single  count,  §  2185. 
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COUNSEL. 

See  Attornbys  and  Counselors. 

COURSE  OF  BUSINESS, 

witness  DOt  allowed  to  state  what  is,  §  878. 
between  parties,  a  question  of  lact,  §  1058. 

COURT  COMMISSIONERS, 

power  of,  to  punish  contempts,  §  ISO. 
See  Commissioners. 

COURTESY, 

bounds  of,  not  to  be  exceeded  on  cross-examination,  §  415. 

COURT  AND  JURY, 

as  to  relative  province  of,  see  Province  of  Court  and  Jury. 

COURTS, 

power  of  all  courts  to  protect  their  proceedings  from  Intemiptloik, 

§132. 
power  of,  to  punish  contempts,  §  124,  et  seq.     (See  also  Contempts.) 
power  of,  to  compel  attendance  of  witnesses,  §  156. 

CREDITOR, 

what  delivery  of  possession  good  against  attaching  creditor  of  vendor 
of  personal  property,  §§  1187,  1188. 

CREDIBILITY  OF  WITNESSES, 

comments  upon,  in  argument,  §  971. 

questions  affecting  credit  of  witness  allowed  on  cross-examination^ 

§  450,  et  seq. 
a  question  for  the  jury,  §  1038. 

court  may  give  general  advice  to  jury  concerning,  §  2418. 
instruction  as  to  partial  variances  between  the  testimony  of  witnessesi 

§  2419. 
judge  not  to  direct  attention  of  jury  to  credibility  of  particular  wit- 
'  nesses,§§  2285,  2286,  2421. 
See  Instructions.  • 

CRIME, 

prejudice  against,  does  not  disqualify  a  juror,  §  73. 
proof  of  commission  of,  on  part  of  witness,  lets  in  evidence  of  subse- 
quent good  character,  §  556. 
contrary  views,  §  557. 

CRIMINAL  BUSINESS, 

prejudice  against  a,  does  not  disqualify  a  juror,  §  73. 

CRIMINAL  EVIDENCE, 

evidence  of  similar  acts  or  offenses,  §  329-335. 

CRIMINAL  LAW, 

power  of  juries  to  judge  of  the  law  in  criminal  cases,  §  2183,  et  seq. 
judge   no   power   to  direct  a  verdict  of  guilty    in  criminal    caseSi 

§  2149. 
See  Instructions;    Province  ok  Court  and  Jury;    Rbasorabls 

Doubt. 
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CRIMINAL  PROCEDURE, 

right  to  open  and  close  in  criminal  trials,  §  243. 
rules  of  cross-examination  in,  §  446. 
necessity  of  objecting  to  evidence  in,  §  690. 
view  of  places  out  of  court  by  jury,  §  886. 

whether  prisoner  should  accompany  jury,  §§  886,  887, 

witnesses  not  to  be  sent  with  them,  §  888. 

efifect  of  unauthorized  view  by  jury,  §  904. 
right  to  be  heard  in  criminal  cases  by  counsel,  §§  920,  921. 
reasonable  time  for  holding  a  prisoner  for  re-examination,  §  1560. 
motion  for  new  trial,  §  2717. 

necessary  as  in  civil  case,  §§  2717,  2722. 
cautionary  instructions  in  criminal  cases,  §  2414,  et  seq. 
*'     province  of  court  and  jury  in  matters  of  crime,  §  2154,  e<  seq. 
See  Instructions;  Provinck  of  Court  and  Jury. 

CROSS-EXAMINATION, 

object  of  cross-examination,  §  405. 
right  of  cross-examination,  §  406. 

sifting,  modifying  and  extending  direct  examination,  §  408. 
making  it  more  explicit  and  complete,  §  408. 
calling  for  details  and  particulars,  §  408. 
calling  for  reasons,  §  408. 
as  to  value,  §  408. 
fishing  questions,  when  not  allowed,  §§  408,  418,  414. 
asking  witness  if  he  has  omitted  anything,  §  409. 
cross-examination  as  to  consideration  of  note,  §  409. 
developing  circumstances  attending  a  conspiracy,  §  410« 
length  and  circumstances  of  possession,  etc.,  §  411. 
right  to  the  whole  of  a  conversation,  §  412. 
grounds  of  witness^  conclusion  as  to  value,  §§  408,  418. 
instances,  §  414. 
great  latitude  allowed  on  cross-examination,  §  415. 
generally  limited  only  by  discretion,  §  ^15. 
Intended  to  develop  all  the  circumstances,  §  415. 
extended  to  other  matters,  limiting,  qualifying  or  explaining^ 

§416. 
extended  to  matters  showing  animus  of  the  witness,  §  415. 
but  bounds  of  courtesy  and  propriety  not  exceeded,  §  41& 
developing  circumstances  on  issue  of  fraud,  §  416. 
searching  bona  fides  of  transfer,  §§  416,  417. 
developing  all  surrounding  circumstances,  §  416. 
including  other  transfers,  §  416. 

illustrations  of  the  preceding,  §  417. 
discretionary  control  of  limits  of  cross-examination,  §  418. 
allowing  a  question  which  misrecites  the  testimony,  §  418. 
curtailing  needless  repetitions,  §  419. 

prescribing  what  counsel  shall  examine  and  crosB-examine^ 
§420. 
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prescribing  the  order  where  there  are  several  defendants  with 

separate  defenses,  §  421. 
allowing  recross-cxaminatlon  on  same  subject,  §  422. 
whether  admissibility  of  matter  on  cross-examination  depends  on  its 
admissibility  on  direct  examination,  §  423. 

conception  tliat  immaterial  inquiry  not  extended  on  cross- 
examination,  §  428. 
cross-examining  adverse  witness  whose  deposition  has  been  taken,  §  421. 
not  necessary  to  state  facts  which  question  will  elicit,  §  425. 
English  rule  that  the  w^itness  may  be  cross-examined  on  the  whole 
case,  §  430. 

leaving  it  discretionary  how  far  leading  questions  shall  be  put, 
§430. 

reason,  that  witness  sworn  to  speak  the  whole  truth, 
§430. 
applications  of  this  rule,  §  431. 

right  of  cross-examination  where  no  question  has  been 
put  on  direct  examination,  §  431. 

where  immaterial  questions  only  have  been 
put,  §  431* 
American  rule  of  strict  cross-examination,  §  432. 
scope  of  this  rule,  §§  432,  4a3,  et  seq, 

does  not  extend  to  developing  new  matter,  §§  432,  433. 
prohibits  a  party  from  proving  his  own  case  on  cross- 
examination,  §  433. 
or  from  introducing  his  defense,  §  434. 
whether  confines  him  to  direct  examination  of  par- 
ticular witness,  §  435. 
or  extends  to  all  the  plaintiff 's  evidence,  §  485. 
rule  applied  with  liberality,  §  436. 
how  far  relaxed  in  discretion,  §  436. 
"^  not  necessary  that  precise  question  should  have  been 

touched  upon  in  direct  examination,  §  436. 
Illustrations  of  the  American  rule,  §  437,  et  seq, 

witness   to  prove  execution,  not   cross-ex- 
amined as  to  consideration,  §  487. 
witness  to  prove  identity  not  cross-examined 

as  to  consideration,  §  488. 
defendant's  title  in  ejectment  how  far  de- 
veloped, §  439. 
physical  characteristics  of  child  in  bastardy 

proceedings,  §  440. 
illustrative  case's  not  within  the  rule,  §  441. 
effect  of  the  rule:  when  makes  adversary's  witness 
one's  own,  §  442. 
leading  questions  on  cross-examination,  §§  407-443. 
allowed  or  excluded  in  discretion,  §  857. 
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allowed  under  English  rule,  in  developing  new  matter,  §  443. 
not  allowed  under  American  rule  in  developing  new  matter, 

§  443. 

except  in  discretion  of  court,  §  443. 

reason  of  the  rule  which  admits  leading  questions  as  to  new 
matter,  as  stated  by  Shaw,  C.  J.,  §  444. 
cross-examination  of  the  adverse  party,  §  445. 

limits  of,  governed  by  court's  discretion,  §  446. 

leading  questions  allowed  in,  §  445. 
cross-examination  in  criminal  cases,  §  446. 

under  English  rule  extends  to  whole  issues,  §  446. 

rule  the  same  as  in  civil  cases,  §  446. 

accused  may  develop  his  defense  by  cross-examination,  §  446. 
qinestions  affecting  the  credibility  of  the  witness,  §  450,  et  seq, 

relations  between  the  witness  and  the  parties,  §  450. 

facts  showing  bias  or  prejudice,  §  450. 

exhibiting  hostile  feelings,  §  450. 

developing  state  of  mind  of  witness,  §  450. 

showing  his  relationship  to  parties,  §  450. 

showing  his  interest  in  the  suit,  §  450. 

such  inquiries  not  collateral  or  immaterial,  §  450. 

details  affecting  his  ill-will  may  be  shown,  §  451. 

circumstances  developed  showing  degree  and  intensity  of  hos- 
tile feeling,  §  451. 

extent  and  nature  of  hostile  feeling  exhibited,  §  451. 

contrary  view  that  cause  of  hostile  feeling  not  inquired  into, 
§  451, 

particulars  of  a  difficulty,  §  451. 

remoteness  of  ill-feeling  in  point  of  time,  §  452. 
must  exist  at  or  near  trial,  §  452. 

attempts  to  suborn  other  witnesses,  §  453. 

previous  offer  of  prosecutor  to  settle,  §  454. 

other  illustration**,  §§  455,  456,. 457. 

questions  affecting  the  character  of  the  witness,  §  458. 

view  tliat  questions  tending  to  deTgrade  witness  may  be  put, 
§  458. 

view  that  examination  on  past  life  of  witness  is  discretionary, 
§  458. 

judicial  expressions  on  this  question,  §  459. 

views  of  Dr.  Greenleaf,  §  460. 

specific  misconduct  how  far  inquired  into,  §§  459,  460,  461,  462. 
cross-examination  as  to  collateral  facts  affecting  credit  of  witness' 
statement,  §  461,  et  seq, 

view  tliat  such  cross-examination  is  not  permissible,  §  461. 
.ilastrations  of  this  view,  §  462. 

illustrative  cases  sliowing  the  contrary  view,  §  462. 

txccDtiou  where  counsel  promise  to  show  relevancy,  §  468. 
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view  that  such  inquiries  permissible  in  discretion,  §  464. 
such  discretion  not  subject  to  reyiew,  §  464. 
illustrations  of  this  view,  §  465. 
inqniry  as  to  particular  acts  of  immorality  or  criminality^  f  465. 
believe  in  existence  of  God,  §  465. 
indicted  for  crime,  §§  465,  467. 
deserted  from  the  army,  §  465. 
been  in  prison,  §  465. 
arrested  for  vagrancy,  §  465. 
committed  certain  acts,  §  466. 
open  to  bribery,  §  466. 
personal  privilege  of  witness  to  decline  answering,  §  465. 
whether  witness  has  been  arrested,   indicted,  convicted  on 
criminal  charge,  §§  465,  466,  467. 

confusing  state  of  the  authorities,  §  467. 
questions  creating  prejudice  but  not  affecting  credibility,  §  468. 
as  whether  witness  has  taken  usury,  §  468. 
erosB-ezamination  on  collateral  matters  for  purpose  of  contradictioii, 
§  469,  et  seq. 

such  cross-examination  not  allowed,  §  469. 
different  statements  of  this  rule,  §  469. 
liberal  latitude  allowed  in  applying  it,  §  469,  p.  415. 
if  witness  answers,  answer  conclusive,  §  470., 
reason  of  this  rule,  §  470. 
not  applied  to  material  questions,  §  470. 
instances  of  such  cross-examination,  §  471. 
instances  of  convictions  reversed  for  a  violation  of 

this  rule,  §  472. 
what  if  questions  answered  without  objection,  §  473. 
wider  range  allowed  where  opposite  party  is  the  wit- 
ness, §  474. 
right  of  witness  to  explain  previous  declarations,  §  475. 
cross-examination  of  sustaining  witness,  §  524. 

view  that  a  severe  cross-examination  lets  in  evidence  of  good  charac- 
ter, §  552. 
cross-examination  of  expert  witnesses,  §§  625-635. 

to  correct  incompleteness  of  hypothesis,  §  625. 
to  develop  reasons  of  opinion,  §  626. 

questions  admissible  going  beyond  scope  of  the  evidence,  §  627. 
calling  for  opinion  Of  witness  on  cross-examining  party's  hy- 
pothesis, §  628. 
cross-examination  of  medical    experts  who   have  examined 

plaintiff's  body,  §  630. 
in-elevaut  facts  admissible  to  test  knowledge,  §  631. 

illustrated  by  cross-examination  as  to  age,  §  632. 
books  of  science  read  to  expert  to  test  knowledge,  §  633. 
questions  put  affecting  credibil.ty,  §  034. 
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such  as  what  fee  has  been  paid  witness,  §  684. 

instance  of  an  improper  cross-examination  under  American  rule,  §  635. 

of  accused  person  testifying  as  a  witness,  §§  642,  649,  655. 

view  that  he  may  be  cross-examined  as  any  other  witness, 

§§  642,  649. 
that  disparaging  facts  in  his  past  history  may  be  called  out,  §  649. 
that  he  may  be  questioned  as  to  former  arrests,  conyictions» 

etc.,  §§  650,651. 
this  view  very  much  discarded,  §  649. 
and   the   view   adopted   that   cross-examination    should   be 

confined  to  examination  in  chief,  §  652. 
and  that  previous  arrests,  convictions,  etc.,  cannot  be  inquired 

into,  §  65d. 
and  that  disparaging  facts  in  his  past  life  cannot  be  called  out, 

§  653. 
especially  that  crimes  affecting  credibility  not  Inquired  into^ 
§  654. 

illustrations  of  this  vieW)  §  655. 
prisoner  not  cross-examined  on  Iiis  unsworn  statement,  §  669. 
counsel  not  required  to  state  expected  answer,  §  680. 
cross-examination  as  to  contents  of  written  instruments,  §  83X. 
documents  must  be  produced,  {831. 
unless  the  witness  is  a  party  to  the  suit,  §  831,  subsec.  2. 
when  the  document  itself  is  evidence,  §  831,  subsec.  3. 

where  used  as  memorandum  to  refresh  recollection^ 
§  831,  subsec.  3. 
witness  asked  whether  representation  in  writing  or  by  parol^ 

§  831.  subsec.  4. 
witness  how  cross-examined  as  to  his  own  letter,  §§  832,  833 
whether  nonsuit  granted  on  new  matter  elicited  by  cross-examination 
of  plaintiff's  witnesses,  §  2269. 

CUBE, 

of  prejudice,  by  similar  arguments  in  opposing  party,  §  986. 
Illegitimate  argument  first  introduced  by  opposing  counsel,  §§  987,  988. 
right  to  open,  not  cured  by  granting  right  to  conclude,  §  258. 
See  Error  without  Injury. 

CURTTLAGB, 

what  buildings  within,  question  for  jury,  §  1477. 

CUSTODY, 

of  the  jury  pending  the  trial,  §  2548. 
See  Jury. 

CUSTOM, 

See  Usage  and  Custom. 

CUSTOM  OF  TRADE, 

whether  excluded  by  terms  of  a  written  contract,  question  for  court, 
§   1067. 
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DAMAGE, 

of  goods  committed  to  common  carrier,  §§  1844,  1846,  1849. 

DAMAGES, 

recovered  of  witness  for  non-attendance,  §  178. 
opinions  of  witnesses  as  to  extent  of,  §  380. 

plaintiff  not  to  give  opinion  as  to  his  own,  §  381. 
inspection  to  increase  damages  under  old  law,  §  850. 
instruction  as  to  measure  of  damages  for  breach  of  warranty  in  sale  of 

chattels,  §  1209. 
circumstances  excluding  right  to  punitive  damages  In   actions  for 

malicious  prosecution,  §  1656. 
proximate  and  remote  ^damages,  §§  1676,  1677, 1678. 
measure  of,  in  actions  for  deceit,  §§  1991,  2000. 
grounds  of,  in  actions  for  deceit  in  inducins:  a  contract,  §  1998. 
view  that  an  unsuccessful  attempt  at  justification  aggravates  damages 
in  slander  or  libel,  §  2039. 

view  that  such  an  attempt  is  merely  a  circumstance  which  the 

jury  may  consider  in  aggravation  of  damages,  §  2040. 
doctrine  that  attempted  justification  in  good  faith  mitigates 
damages,  §  2041. 
duty  to  instruct  as  to  rule  of  damages,  §  2188. 

failure  to  do  so,  ground  of  new  trial,  §  2188. 
measure  of  damages;  what  questions  for  court  and  what  for  jury, 

§§  2061-2067. 
precedents  of  instructions  as  to  measure  of  damages,  §§  2071,  2127. 

in  actions  for  Injuries  to  person  and  character,  §§2071-2098. 
in  actions  for  injuries  to  property  rights,  §§  2101-2127. 
in  actions  for  Injuries  resulting  in  death,  §§  2085-2089. 

DANGEROUS  WEAPON, 

what  is  a  dangerous  weapon,  under  Federal  statute,  held  a  matter  of 
law,  §  2181,  note. 

DATE, 

evidence  of  undisputed  date  admissible  to  fixed  disputed  date,  §  S72. 

DATES, 

variances  in  respect  of.  Immaterial,  §  2258. 

DE  FACTO  OFFICER, 

validity  of  acts  performed  by,  §  33,  p.  31. 

DE  VENTRE  IN8PICIEND0, 

proceedings  under  writ  of,  §  852. 

DEADLYWEAPON, 

what  Is  a  deadly  weapon,  question  of  fact,  §  2181. 

l^BAF  AND  DUMB  WITNESSES, 

examined  by  sworn  Interpreter,  §  367. 
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DEATH, 

cause  of,  question  of  fact,  §  1812. 

damages  for  injuries  resulting  in,  §§  2085-2089. 

DEBTOR  AND  CREDITOR, 

waiver  by  creditor  of  right  to  rescind  composition  agreement,  question 
of  fact,  §  1446. 

DECEIT, 

what-  questions  for  the  court  and  what  for  the  jury,  in  respect  of 

misrepresentations  and  deceit,  §§  1945-1968. 
fraudulent  representations  generally  a  question  for  the  jary,  §  1945. 
distinction  between  statements  of  fact  and  of  opinion,  §  1946. 
whether  the  plaintiff  acted  upon  the  false  representation  or  upon  his 
•  own  knowledge,  question  of  fact,  §  1947. 

character  and  design  of  the  representations,  question  of  fact,  §  1948. 
province  of  jury  in  respect  of  parts  of  an  extended  conversation^ 

§  1949. 
as  to  the  materiality  of  false  statements,  §  1950. 
purchasing  goods  with  intent  not  to  pay  for  them,  §  1951. 
misrepresent«itions  in  applications  for  insurance,  §  1952. 

at  auction  sales,  §  1954. 
knowledge  of  want  of  authority  of  an  agent  to  make  representatlonSy 
§  1955. 
•     sale  of  chattels  without  possession,  §  1956. 
latent  defects  in  a  chattel  sold,  §  1957. 

how  jury  instructed  in  such  cases,  §  1958. 
deceit  in  exchanging  goods,  §'§  1966,  1967. 

DECLARATIONS, 

of  conspirator,  when  admitted  before  proof  of  conspiracy,  §  851,  p.  815. 
judge  must  decide  preliminary  questions  of  fact  involved  in  question 

of  admissibility  of,  §  888.  • 

limits  of  re -examination  as  to  previous    inconsistent  declarations, 

§§  484, 485. 
impeachment  of    witness  by  evidence  of  previous  contradictory    or 

inconsistent  declarations,  §489,  tt  feq, 
evidence  of  previous  inconsistent  declarations  when  admissible  in 
corroboration,  §  540. 

view  that  such  evidence  Is  not  admissible,  §  671. 

old  rule  that  such  declarations  may  be  shown  in  corroboration, 

§  572. 
view  that  such  declarations  may  be  shown  to  rebut  evidence  of 

previous  inconsistent  declarations,  §  578. 
recognised  exception  to  the  general  rule,  §  574. 
change  of  relation  necessary  to  admit  such  evidence,  575. 
fabrication  of  recent  date,  §  576. 

statements  made  immediately  after  the  occurrence,  §  577. 
such  declarations  not  admissible  when  made  subsequently  to 
the  inconsistent  ones,  §  578. 
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DECLARATIONS  —  Continued. 

view  that  witness,   impeached  by  inconsistent  statements,  may  be 

sustained  by  consistent  statements,  §  679. 
distinction  between    the  case  where  the  previous  declarations   are 

established  and  where  they  are  left  in  dispute,  §  581. 
general  character  not  supported  by  previous  declarations,  §  562. 
purpose  for  which  declarations  made,  a  question  of  fact,  §  1349. 
Instructions  as  to  the  declarations  of  co -conspirators,  §  2455. 
See  Admission. 

DECREE, 

decree  of  chancery  construed  by  court,  §  1071. 
See  Judgment. 

DEDICATION, 

of  land  to  public  uses  by  acts  and  declarations,  question  of  fact, 

§  1355. 
acceptance  of,  question  for  jury,  §  1356. 
whether  parol  dedication  and  user  creates  highway,  question  for  juzji 

§  1357. 
precedent  of  an  instruction  on  this  subject,  §  1358. 

DEED, 

generally  construed  by  court,  §  1067. 

blank  in  descriptive  calls  of,  when  interpreted  by  jury,  §  1094. 
whether  intended  for  father  or  son,  question  of  fact,  §$  1350,  1452. 
to  two  persons  of  the  same  name  —  latent  ambiguity,  §§  1451,  1452. 
court  to  construe,  jury  to  apply  description  to  land,  §  1461,  et  seq. 
identity  of  indefinite  or  Insufficient  calls  in,  question  for  jury,  §§  1471, 
.  1472. 

question  aided  by  parol  evidence,  §  1478. 
See  Acceptance;  Boundary;  Delivery. 

DEFAULT, 

when  inflicted  for  non-production  of  books  and  papers,  §  737. 

DEFENSE, 

how  far  a  party  privileged  from  exposing,  §  304. 

not  introduced  by  cross-examination  under  Am?rican  rule,   §§  434, 

435. 
production  of  books  and  papers  not  compelled,  to  enable  plaintiil  to 

anticipate  defense,  §  749. 

DEFECTIVE  MACHINERY, 

negligent  injuries  from,  §  1663. 

See  Master  and  Servant;  NEauGENCB. 

DEFECTIVE  MEMORY, 

defectiveness  of  mind  or  memory  of  witness  shown  in  lmpeachment| 
§  586. 

DEGRADE, 

privilege  of  witness  against  question  tending  to,  §  287. 
See  Cross-Examination. 
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DEGREES  OF  CRIME, 

application  of  the  doctrine  of  reasonable  doabt  to  the  degrees  of  crime, 
§  2498. 

DELAY, 

unreasonable  delay  in  making  a  voyage  insured,  §  1668. 

DELIBERATE  OPINIONS, 

disqualify  jurors,  §  78. 

"DELIBERATELY," 
defined,  §2209. 

DELIRIUM    TREMENS,  ' 

^    not  conclusive  evidence  of  habitual  intemperance  under  policy  of  life 
insurance,  §  1314. 

DELIVERY, 

of  a  deed,  generally  a  question  of  fact,  §  1128. 

said  to  be  a  mixed  question  of  law  and  fact,  §  1128. 
what  essential  to  delivery,  §  1 128. 

acts  without  words  or  words  without  acts,  §  1128.  * 
placing  deed  on  record,  §  1 128. 
delivery  inferred  from  circumstances,  §  1128. 
delivery  presumed  when  beneficial,  §  1128. 
presumption  of  delivery  at  time  of  date,  §  1130. 
this  presumption  rebuttable,  §  1130. 
leaving  the  question  for  the  jury,  §  1130. 
question  which  of  two  instruments  first  executed,  for  jury, 
§1130. 
whether  a  deed  delivered  as  an  escrow,  a  question  of  fact,  §  1131. 

depending  on  intent  and  gathered  from  whole    transaction^ 

§1131. 
may  be  shown  by  parol,  §  1131. 
as  a  requisite  to  the  validity  of  sales  of  personal  property,  §§  1160- 

1177. 
when  delivery  of  a  portion  of  the  goods  sold,  a  delivery  of  the  whole, 

§§1169,  1170. 
whether  a  sale  and  delivery  of  chattels   were  parts  of  one  transaction, 

question  of  fact,  1174. 
delivery  of  personal  property  purchased   with  laud,  a  question  of  fact, 

§1176. 
effect  of  symbolical  delivery  in  the  case  of  sale  of  goods,  §§  1183,  1184, 

1186,  1189. 
of  a  ifriting  as  an  escrow  and  the  subsequent  filling  of  blanks,  §  1896. 
by  common  carrier  on  a  forged  order,  §  1875. 
demand  and  refusal  of  bailee,  when  a  conversion,  §  1836. 
delivery  to  wrong  person  a  conversion,  §  1830. 
what  evidence  of  non-delivery  required  to  shift  the  burden  of  proof, 

§§  1838,  1839. 
See  Cakuiers  of  Goods;  Non-delivery. 
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DEMAND, 

*  See  Negotiable  Instruments. 

DEMAND  NOTE, 

whea  presented  tor  payment,  §  1220. 

when  deemed  overdue,  so  as  to  let  in  equities,  §  1221. 

DEMAND  OF  POSSESSION, 

judge  decides  whether  there  was  a,  on  an  agreed  case,  §  1021. 

DEMURRER  TO  EVIDENCE, 

rule  of  decision  under,  §  1667. 

principles  on  which  sustained,  §§  2242-2273. 

office  of  an  instruction  in  the  nature  of  an  order  sustaining,  §§  2267-2268. 

See  Nonsuits. 

DENIAL, 

of  possession  of  books  and  papers  ends  application  on  proceeding  to 
compel  production,  §  761. 

DEPART, 

when  witness  privileged  to,  §  172. 

DEPENDENT  COVENANTS, 

whether  obligation  dependent  or  independent,  question  for  jury,  §  1119. 

DEPOSITION,  » 

refusing  to  give  for  use  in  foreign  court,  §  188. 

cross-examination  of  adverse  witness  whose  deposition  has  been  taken, 
§  424. 

previous  contradictory  deposition  not   read  without   laying 
foundation,  §  486. 

except  in  case  of  deceased  witness,  §  486. 
judge    decides  whether  witness  unable  to  attend,  when  deposition 

offered,  §  825. 
of  same  witness,  used  as  memorandum  to  refresh  recollection,  §  40r. 

sub-sec.  8,  p.  856. 
not  submitted  to  experts  for  their  opinions,  §  597. 
stenographic  notes  are  not  a,  §  504. 
use  of  previous  deposition  in  impeachment,  §  505. 
what  objections  to,  not  available  at  the  trial,  §  701. 
what  must  be  made  at  the  taking,  §  701. 
what  on  previous  motion  to  strike  out,  §  701. 
not  read  when  witness  present  in  court,  §  702. 
form  of  questions  and  interrogatories  subject  of  comment  in  argument, 

§  989,  p.  776. 
documents  annexed  to,  how  authenticated,  §  825.  \ 

how  attached,  §  825. 
how  identified,  §  825. 

exhibits  where  there  are  two  sets  of  interrogatories,  §  826. 
conflicting  practice  as  to  sending  depositions  to  jury  room,  §§  2578, 

2579. 
loss  of,  §  810. 
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DEPUTY, 

when  act  for  principal  in  drawing  jury,  §  35. 

DEPUTY  SHERIFF, 

service  of  venire  fadaa  by,  §  22,  p.  23. 

talesmen  sommoned  by,  §  22,  p.  28. 

directed  to  act  in  case  of  gross  ignorance  of  sheriff,  §  22,  p.  28. 

DESCRIPTION, 

of  papers  in  a  notice  to  produce,  §  780. 

DESTRUCTION  OF  EVIDENCE, 

gives  rise  to  what  presumptions,  §§  794,  795. 

party  voluntarily  destroying  writings  not  allowed  to  prove  their  con* 

tents,  unless,  etc.,  §  801. 
See  Lost  Instruments. 

DEVIATION, 

from  prescribed  route,  fixes  liability  on  carrier  in  case  of  loss,  §  1864. 

DEVISAVIT  VEL  NON, 

right  to  open  and  close  on  issue  of,  §  289. 

testamentary  capacity  on  issue  of,  a  question  of  fact,  §  1524. 

nonsuits  on  issue  of,  §  2288. 

DIAGRAMS, 

may  be  exhibited  in  opening  statement,  §  268.  > 

used  for  illustration  on  trials,  §§  870,  992. 
use  of  in  illustration  in  argument,  §  992. 

DICTIONARIES, 

effect  of,  in  jury  room,  §  2588. 

DILIGEKCE; 

reasonable  diligence  in  presenting  commercial  paper,  §  1215,  «<Mg. 
in  foreclosing  chattel  mortgage,  a  question  of  law,  §  1707. 

DIRECT  EXAMINATION, 

incidents  of  the  direct  examination  of  witnesses,  §§  864,  893. 

DIRECTING  THE  VERDICT. 

legal  sufficiency  of  evidence,  question  for  court,  §  2242. 
legal  sufficiency  of  the  facts,  §  2243. 
legal  effect  of  the  evidence,  question  for  court,  §  2244. 
directing  the  verdict  where  there  is  no  evidence,  §  2245. 
doctrine  of  scintilla  of  evidence,  §  2246. 

this  doctrine  denied  in  England,  §  2247. 
and  in  the  American  Federal  courts,  §  2248. 
and  in  the  courts  of  many  of  the  States,  2249. 
further  explanations  of  the  rule,  §  2250. 

where  the  verdict  would  be  set  aside  if  found  for  the 

party  sustaining  tlie  burden  of  proof,  §  2250. 
where  the  party  sustaining  the  burden  of  proof  al- 
leges one  state  of  facts  and  proves  an  entirely  differ- 
ent state  of  facts,  §  2251. 

139 
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DIBECTIK6  THE  VERDICT— Contlnned. 

this  rule  not  affected  by  statates  caring  vari- 
ances, §  2252. 
instances  of  material  variances,  §  2258. 
instances  of  immaterial  variances,  §  2254. 
variances  under  Missouri  statute,  §  2255. 
variances  in  the  spelling;  ot  names  which  are 

idem  aonansy  §  2256. 
variances  in  respect  of  matters  of  inducement 

not  the  foundation  of  the  action,  §  2257. 
variances  in  respect  of  dates,  §  225S. 
variances    between   allegation    and    record, 

explainable  by  parol,  §  22oD. 
variances  iu  actions  for  slander,  §  2200. 
other  instances  of  immaterial  variances,  §  2261. 
where  the  facts  are  undisputed  or  admitted,  §  2262. 
where  the  evidence  leaves  a  single  material  fact  unproved,  §  2268. 
where  the  plaintiff* s  evidence  is  irreconcilable  with  existing  physical 

facts,  §  2264. 
in  actions  upon  bills  of  exchange,  where  nothing  is   required  but  a 
computation,  etc.,  §  2265. 
In  equitable  actions  in  Pennsylvania,  §  2266. 

office  of  an  instruction  in  the  nature  of  a  ruling  sustaining  a  demurrer 
to  the  evidence,  §  2267. 

when  such  a  motion  should  not  be  granted,  §  2268. 
whether  a  nonsuit  may  be  ordered  or  a  peremptory  instruction 
given  upon  new  matter  elicited  upon  cross-examination  of 
plaintiff's  witnesses,  §  2269. 
at  what  stage    of   the  trial  nonsuit  granted  or  peremptory 

instruction  given,  §  2270. 
defendant's  evidence  helping  out  plaintiff's  case,  §  2271. 
when  plaintiff  estopped  on  appeal  to  insist  that  he  was  entitled 
to  go  to  the  jury,  §  2272. 
no  power  to  direct  a  verdict  of  guilty  in  criminal  cases,  §  2149. 
See  Nonsuit. 

DIEECTORIES, 

effect  of  in  jury  room,  §  2588. 

DISAFFIRMANCE, 

reasonable  time  for  disaffirmance  of  unauthorized  acts  of  agent,  §  154i. 
See  Rkscissiox. 

DISBARMENT, 

See  Attorneys  and  Counsblors. 

DISCHARGE, 

of  jury,  construction  of  stipulation  for,  §  202,  p.  201. 

DISCHARGING  JURORS, 

power  of  court  to  discharge  jurors,  §§  88, 89,  90. 
after  oath  administered,  §  90. 
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DISCHARGING  JURORS  ~  Continued. 

works  a  mistrial,  §  90. 

remaining  jurors  again  subject  to  challenge,  §  90. 
court  may  remove  juror  from  panel  after  accepted,  §  92. 

DISCLOSURE, 

,    by  a  party,  of   his   own  evidence,  not  compelled  under  New  York 
statute  concerning  production  of  books  and  papers,  §  746. 

DISCOVERY, 

obtained  by  subpoena  duces  tecum,  §  176. 

bill  of  discovery  not  abolished  by  Federal  statute,  §  732. 

of  the  discovery  and  Inspection  of  books  and  papers,'  §  730~848. 

under  the  Federal  statute,  §§  780-740. 

under  the  statutes  of  New  York,  §§  748-764. 

notice  to  produce  at  trial  and  secondary  evidence  of  contents, 
§§  770-796. 

secondary  evidence  of  lost  instruments,  §§  799-810. 

use  of  books  and  papers  produced  at  trial,  §§  814-844. 

DISCRETION, 

of  sheriff  in  summoning  talesmen,  §  27. 
of  trial  court,  in  impaneling  jury,  §  88. 

as  to  number  of  jurors  summoned,  §  19,  p.  20.  * 

as  to  number  of  talesmen  summoned,  §  26. 
in  excusing  jurors,  §  88. 
in  standing  jurors'aside,  §  88. 
^  in  examining  witnesses  on   question   of   disqualification  of 

jurors,  §  88. 
caution  to  be  exercised  in  excusing  jurors,  §  88,  p.  88. 
to  remove  juror  after  accepted,  §  92,  p.  89. 
of  court,  in  impaneling  jury  illustrated,  §  89. 
break  up  and  re-arrange  panels,  §  89. 
not  depart  from  essential  requirements  of  law,  §  89. 
discharge  disqualified  jurors  after  oath  administered, 
§  90. 

such  discharge  a  mistrial,  §  90. 
respecting  retraction  of  challenge  or  acceptance  of  juror,  §  93. 
as  to  pertinency  of  questions  put  to  venire-man  on  voir  dire^ 

{ 101,  p.  101. 
to  entertain  objection  to  mode  of  selecting  jury  out  of  time, 

§  113. 
to  allow  challenges  after  right  waived,  §  114,  p.  114. 
to  hear  objections  to  competency  of  juror  after  he  Is  sworn, 

§114,  p.  114. 
to  hear  objections  to  jurors  not  made  until  after  verdict,  §  116, 
p.  119. 
to  refuse  attachment  for  witness,  §  162. 

of  granting  continuance  where  counsel  absent  without  leave,  §  217. 
to  admit  evidence  of  a  fact,  truth  of  which  is  admitted,  §  361,  p.  326. 
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discretionary  control  of  court  over  examination  of  witnesses,  §§  84S- 
861. 

extends  to  the  order  of  proof,  §  343. 

t6  anticipating  the  defense,  §  345. 
to  allowing  plaintiff  to  introduce  eyidence  after  de- 
fendant has  rested,  §  846. 

provided  defendant  allowed  to  reply,  §  347. 
to  re-opening^case  to  admit  additional  evidence,  §  348. 
to  recalling  witnesses  for  further  examination,  §  349. 
*  .  to  allowing  witnesses  to  correct  their  testimony,  §  350. 

to  admitting  Irrelevant  testimony  on  promise  to  con- 
nect, §  851. 
to  limiting  time  of  examination,  §  352. 
to  stopping  unnecessary  repetitions,  §  352. 
to  stopping  examination  on  Irrelevant  matters,  §  352. 
to  limiting  the  number  of  witnesses,  §  858. 
to  controlling  the  manner  of  examination,  §  354. 

as  by  dispensing  with  questions  and  answers, 
§854. 
•  by  checking  unreasonable  interruptions,  §  854. 

by  compelling  respect  to  aged  and  feeble  wit- 
nesses, §  854. 
by  refusing  to  allow  a  witness  to  make  in- 
quiry of  a  person  in  court,  §  354. 
by  excluding  questions  which  witness  is  not 

able  to  answer,  §  854. 
by  judge  interrogating  the  witness,  §  355. 
by  excluding  indecent  questions,  §  356. 
by  allowing  leading  questions,  §§  357-861. 
to  admit  further  evidence  notwithstanding  a  formal 

admission  of  the  fact,  §  861. 
to   allow  evidence  of   declarations  of    conspirators 
before  proving  conspiracy,  §  393. 
as  to  extent  of  cross-examination,  §§  413,  415,  418,  419,  422, 

430,  486. 
discretionary  to  allow  re-examlnatlon  in  chief,  §  482. 
as  to  form  of  question  in  impeachment,  §  502. 
as  to  remoteness  of  time  of  inquiry  into  reputation  of  witness, 
§526. 
^  motion  to  strike  out  or  withdraw  Improper  evidence,  when 

addressed  to  court^s  discretion,  §§  715,  722. 
in  allowing  matters  which  have  taken  place  during  the   trial  to  be 

referred  to  in  argument,  §  989,  p.  776. 
to  order  a  view,  §  888. 

as  to  stage  of  trial  at  which  a  view  may  be  granted,  §  908. 
of  jury  of  view,  in  admitting  or  rejecting  testimony  under  Michigan 
statute,  §  913. 
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of  court,  to  limit  time  of  arg:ament,  §§  928-925. 

to  limit  number  of  counsel  and  number  of  speeches,  §  928. 
allowing  reply  to  new  matter  in  concluding  argument,  §  935. 
allowing  reply  where  defendant  has  waired  argument,  §  936. 
as  to  the  argument  of  questions  of  law  to  the  jury,  §  951. 
•  to  allow  books  of  law  to  be  read'  to  jury  in  argument,  §  945. 

discretionary  control  over  the  course  of  the  argument,  §  958. 
discretionary  control  over  statements  in  arguments,  §  964. 

such  discretion  not  revised  unless  manifestly  abused, 

§964. 
not  revised  where  evidence  conflicting,  §  964. 
to  charge  orally  or  in  writing  at  common  law,  discretionary,  §  2874. 
discretionary  with  court  to  send  papers  to  jury  room,  §  2597. 
new  trials,  when  discretionary  where  juries  have  misbehaved,  §  2614. 

DISINTERESTED  PERSON, 

when  directed  to  summon  jurors,  §  22. 

DISMISSAL, 

of  suit  after  hearing  opening  statement,  §  289. 
See  Nonsuit. 

DISTANCE, 

a  question  for  jury,  §  1461,  et  seq, 

whether  a  dwelling-house  is  near  a  particular  place,  question  of  fact, 
§  1519. 

DISTRESS, 

right  to  open  and  close  in  replevin  for  cattle  distrained  for  rent  with 

avowry  of  rent  in  arrear,  §  241. 
reasonable  time  for  selling  after  distress,  §  1562. 
abolition  of,  does  not  qualify  tenant  as  juror  in  suit  against  landlord,  §  67. 

DISTURBING  RELIGIOUS  WORSHIP, 

whether  a  society  is  met  together  for  public  worship,  question  of  fact, 
S  2182. 

after  the  benediction,  whether  a  question  of  law  or  of  fact| 
§  2182. 

DIVISIBLB  CONTRACTS, 

whether  contract  entire  or  divisible,  question  for  jury,  §  1120. 

DIVORCE, 

inspection  of  the  body  in  actions  for,  §  853. 

doctrine  of  triennial  cohabitation,  §  853. 
such  inspection  not  refused  because  indelicate,  §  858. 
but  necessity  must  appear,  §  853. 
when  order  for,  discretionary,  §  853. 
uncertain  results  of,  §  858. 
order  for,  and  how  enforced,  §  854. 
how  executeti,  §  855. 
by  reference  to  master,  when,  §  855. 
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ex  parts  testimony  not  snffldent,  §  855. 
medical  inspectors  appointed,  §  85S. 
tlieir  oath,  §  855. 
their  report,  §  866. 
witnesses  toucliiug  the  same,  §  85Si 
DOCKET, 

when  bill  of  exceptions  noted  on,  §  2819. 

DOCTORS  OF  MEDICINE, 

Inspection  by,  sabstitated  for  jury  of  matrons,  §  862. 
.  See  Experts. 

DOCUMENTARY  EVIDENCE, 

reading  to  the  jury  in  argument,  §  990. 

DOCUBCENTS, 

of  the  discovery  and  inspection  of  books  and  papers,  §§  730-848. 

under  the  Federal  statute,  §§  780-740. 

under  the  statute  of  New  York,  §§  748-764. 

notice  to  produce  at  trial  and  secondary  evidence  of  contents^ 
§§  770-796. 

secondary  evidence  of  lost  Instruments,  §§  799-810. 

use  of  books  and  papers  produced  at  trial,  §§  814-844. 
attaching  to  bill  of  exceptions,  §  2794. 
See  Books  and  Papers. 

DOG, 

when  brought  Into  court  for  Inspection,  §  865. 

notice  to  produce  dog  for  such  purpose,  §  866. 
scienter  In  owner  of,  question  of  fact,  §  1493.. 

DOMESTIC  ANIMALS, 

Instructions  in  actions  for  railway  Injuries  to,  §§  1808-1812. 

train  runnlng'at  prohibited  rate  of  speed,  §  1808. 
failing  to  ring  bell  and  sound  whistle  on  approaching  highway  cross* 

Ing,  §  1809. 
killing  cattle  where  track  not  fenced,  §  1810. 
where  cattle  get  on  track  through  insufficient  cattle-guards,  §  1811. 
where  engineer  fails  to  use  proper  care  after  discovery  of  cattle  on 

track,  §  1812. 
See  Doo. 

DOMICILE, 

a  question  of  fact  for  jury,  §  1369. 

DOUBT, 

of  judge,  should  incline  him  to  admit  rather  than  reject  evidenoey 

§719. 
See  Reasonable  Doubt. 

DRAFT,  ' 

conditional  payment  of  a  debt  by  —  instruction,  §  1262. 
See  Negotiable  Instrumrj<ts. 
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DRAINAGE, 

See  Municipal  Corporations. 

DBAINS, 

whether  made  In  furtherance  of  good  agiicoltnral  usage,  question  of 
fact,  §  1896. 

DRAWING, 

the  panel  of  jurors,  §  15. 

irregularities  in,  §  84. 

objection  to  officer  who  conducts,  §  8& 

DRINK, 

effect  of  furnishing  to  jury  of  view,  §  907. 
See  Juries. 

DRUNKENNESS, 

right  of  carrier  to  remove  drunken  and  disorderly  passenger,  §  1789. 
person  injured  while  drunk  on   street  railway  track — instruction, 

§  1808. 
as  affecting  degrees  of  guilt — instruction,  §  2218. 
See  JuRiKS. 

DUPLICATE, 

action  on  a  duplicate  evidence  of  indebtedness,  §  842. 

DURESS, 

whether  a  contract  was  obtained  by  duress,  a  question  for  jdry,  §  1889. 
instructions  as    to  what   duress  will  render    a   contract   voidable, 
§§  1340-1842. 

DYING  DECLARATIONS, 

judge  decides  all  questions  of  fact  involved  in  question  of  admissi- 
bility of,  §  327. 

E. 

BASEMENT, 

abandonment  of,  question  of  fact,  §  1440. 

reasonable  use  of  a  right  of  way,  question  of  fact,  §  1586. 

what  will  constitute  an  interference  with  an  easement  by  deed,  ques- 
tion of  fact,  §  1897. 

contest  as  to  whether  a  deed  passes  a  right  of  way  as  an  easement, 
§  1587. 

whether  a  new  way  can  be  made  without  unreasonable  labor  and  ex- 
pense, §  1678. 

how  jury  instructed  in  such  a  case,  §  1588. 

EDUCATION, 

how  far  a  qualification  for  jury  duty,  §  10,  p.  10. 

EITECT, 

when  witness  not  allowed  to  state  the  effect  of  an  act,  §  878. 

EJECTMENT, 

developing  defendant's  title  on  cross-examination,  §  489. 
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BLIZOBS, 

when  selected  jury,  §  18. 

BMBRACERY, 

tampering  with  jnrors,  §  2560. 
See  Jury. 

EMBEZZLEMENT, 

instructions  as  to  embezzlement  by  a  bailee^  §  2201. 

EMINENT  DOMAIN, 

right  to  open  and  close  in  proceedings  nnder,  §  247. 
practice  in  regard  to  view  of  land  out  of  court,  §§  875-916. 

nnder  Michigan  statute,  §  899. 
whether  the  use  for  which  land  taken  is  a  public  use,  question  of 

law,  §  1508. 
whether  an  appropriation  by  the  State  was  for  a  permanent  or  tcmpo- 

raiy  use,  question  of  fact,  §  1509. 
measure  of  damages  and  benefits,  §§  2119-2126. 

EMPLOYfe, 

disqualified  as  juror  in  action  by  or  against  employer,  §  67. 

ENFORCING  THE  LAW, 

instructions  as  to  the  necessity  of  enforcing  the  criminal  laws,  §  2466. 

ENGLISH  RULE, 

of  full  cross-examination,  §§  430,  432. 

EPITHETS, 

use  of,  how  far  indulged  in  argument,  §  980. 

EQUITABLE  ACTIONS, 

in  Pennsylvania,  directing  verdict  In,  §  2266. 
view  by  jury  In  equity  cases,  §  884. 

when  judge  should  accompany  them,  §  884. 
bills  of  exceptions  required  in,  under  the  codes,  §  2772. 
nonsuits  in,  §  2234. 

ERROR, 

rulings  of  trial  court  presumed  correct  on  error  or  appeal,  §  118. 

presumed  that  jurors  were  properly  qualified,  §  118. 
disallowance  of  statutory  or  principal  cause  of  challenge  reyiewable, 

§  118. 
so  of  refusal  to  appoint  triors,  etc.,  §  118. 
what  errors  in  impaneling  jury  reviewable,  §  118. 
reviewing  court  defers  to  trial  court  on  doubtful  question  of  compe* 

tency  of  juror,  §  118. 
of  denying  right  to  open,  not  cured  by  granting  right  to  concladef 

§  258. 
to  restrict  right  of  cross-examination,  §  406. 
to  exclude  impeaching  testimony,  §  521. 
how  question  of  improper  limiting  of  time  of  argument  presented  for 

review,  §  926. 
error  to  submit  construction  of  unambiguous  writing  to  jury,  §  1068. 
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presamption  as  to  written  instmctlons  on  error,  $  2385. 
question  of  miscondact  of  jury,  how  saved  for  review,  §  2615. 
See  Appeal. 

ERROR  WITHOUT  INJURY, 

doctrine  of  error  without  prejudice  applied  to  objections  to  jurors, 

S  116. 

paramount  inquiry  is  justice  of  verdict,  §  116,  p.  122. 

doctrine  of  error  without  prejudice  applied  to  objections  to  evidence, 

§707. 

when  not  cured  by  subsequent  evidence  to  the  same  effect, 

§  708. 

no  reversal  because  judge  submitted  question  of  law  to  jury,  unless 

prejudice  produced,  §  1019. 

as  where  jury  decide  question  rightly,  §  1020. 

misconduct  of  jury  no  ground  for  new  trial  where  justice  done,  §  2612. 

nor  where  there  has  been  consent  and  acquiescence,  §  2618. 

oral  instructions  given  in  favor  of  the  party  complaining,  §  2879. 

where  jury  decide  question  of  law  rightly,  §§  1020,  1226. 

in  the  giving  of  instructions,  §  2402,  et  seg. 

no  reversal  unless  error  prejudicial,  §  2402. 

nor  where  justice  done,  §  2403. 

nor  because  of  a  wrong  reason  for  a  right  decision, 

§  2404. 

theory  that  the  evidence  will  not  be  looked  into  to  see  whether  the 

verdict  was  right,  §  2406. 

BSCAFE, 

time  within  which  sheriff  must  convey  debtor  to  prison  or  be  liable 
for,  §  1659. 

ESCROW, 

whether  a  deed  delivered  as  an  escrow,  a  question  of  fact,  §  1131. 

depending  on  intent  and  gathered  from  whole  transaction, 

§  1131. 
may  be  shown  by  parol,  §  1181. 
See  Delivery. 

ESTATES  OF  DECEASED  PERSONS. 

See  Executors  and  Administratobs. 

ESTOPPEL, 

by  admissions  in  the  pleadings,  §  197. 

tender  of  evidence  for  a  particular  purpose  not  an  estoppel,  §  201. 

in  respect  of  objections  to  evidence,  §  706. 

juiy  to  decide  whether  conversation  amounted  to  an  estoppel  in  paU^ 

§1109. 
whetliur  a  party  estoppel  on  appeal  to  Insist  that  he  was  entitled  to  go 
to  the  jury,  §  2272.     (See  Partnership.) 

EVICTION. 

See  Landlord  and  Tenant. 
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EVIDENCE, 

jury  decides  what  evidence  was  in  fact  gtven,  §  103. 

in  support  of  objections  to  jurors,  §  117. 

effect  of  offering  for  a  limited  purpose  only,  §  201. 

when  failure  to  object  to,  construed  as  admission,  §  201. 

failure  of  defendant  to  offer,  how  affects  right  to  begin  and  reply, 

§254. 
compulsory  answer  not  evidence  against  witness,  §  810. 
whether  refusal  to  answer  evidence  against  him,  §  811. 
tenders  of,  how  made,  §§  67»-687. 

counsel  must  state  what  he  expects  to  prove,  §  851,  p.  816. 

(Uiter  on  cross-ezamlDation,  §  680. 

Judge  must  decide  all  preliminary  questions  of  fact  involved  in  admissi- 
bility of,  §  318-838. 

although  decision  would  decide  the  main  issue,  §  819. 

admissibility  of  copy  of  instrument  sued  on,  existence 
of  original  in  dispute,  §  820. 
error  to  submit  to  jury  these  preliminary  questions  of  fact, 

§  821. 
judge  must  be  satisfied  by  competent  proof,  §  822. 

illustrated  in  question  of   competency  of  witnesses, 
§823. 
must  decide  questions  of  fact  involved  in  competency  of  docu- 
mentary evidence,  §  824. 
decide  whether  witness  unable  to  attend,  so  as    to  admit 

deposition,  §  825. 
deci^le   questions   of   fact    involved    in    claim  of   privilege, 

§326. 
decide  questions  of  fact  preliminary  to  admission  of  dying 

declarations,  §  827. 
decide  whether  threats  or  promises  were  made  such  as  will 

exclude  confession,  §  828. 
decide  basis  of  fact  necessary  to  admission  of  evidence  of 

similar  acts,  §  829. 
decide  question  of  fact  as  foundation  for  admission  of  evidence 

of  usage,  §  836. 
decide  questions  of  fact  preliminary  to  determining  whether  a 
question  is  leading,  §  887. 
y  further  illustrations,  §  838. 

I  evidence  of  similar  acts  or  offenses  on  question  of  intent,  §§  829-835. 

such  evidence  admissible  to  show  guilty  purpose,  plan,  sys- 
tem, etc.,  §  332. 

instances  in  cases  of  forgery  and  uttering  forged  paper, 

§338. 
instances  in  cases  of  sexual  crimes,  §  884. 
other   instances  where  such  evidence  has  been  ad- 
mitted, §  836. 
sufficient  If  it  tends  to  prove,  §  386. 
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admissible  when  corroborative  merely,  §  886. 
when  forming  a  single  link  in  a  chain,  §  386. 
when  tending  to  prove  a  part  of  the  matters  alleged,  §  886. 
negative  testimony,  when  too  remote,  §  391. 
putting  the  testimony  of  two  witnesses  together,  §  392. 
of  other  transfers  on  issue  of  fraud,  §  416. 
of  similar  acts  on  cross-examination,  §  441. 
previous  contradictory  declarations  of  .witness  not  evidence  on  main 

issue,  §  492. 
of  evidence  impeaching  witness*  credibility,  §  489,  et  seq, 
former  testimony  of  witness  how  proved  in  Impeachment,  §  504. 
stenographic  notes  not  primary,  §  504. 
party  not  estopped  by  testimony  of  his  own  witness,  512. 
may  contradict  It  by  other  evidence,  512. 
but  may  not  impeach  character  of  his  own  witness,  §  511. 
in  hypothetical  questions,  sufficient  that  evidence  tends  to  prove,  §  606. 
testimony  of  accused  person  evidence  against  him  on  a  subsequent 

trial,  §  647. 
imswom  statement  of  prisoner  is  In  the  nature  of,  §  664. 
unsworn  statement  of  prisoner  evidence  against  him  on  future  trials 

§  664. 
tenders  of  evidence  by  witnesses  or  otherwise,  §§  675-687. 
objections  to  evidence  and  exceptions  to  the  rulings  thereon,  §§  690-718. 
use  of  document  for  one  purpose  does  not  make  It  evidence  for  all 

purposes,  §  884. 
assailing  the  integrity  of  one*s  own  documentary  evidence,  §  836. 
effect  of  putting  in  evidence  affidavit  of  opposing  party,  f  837. 
use  of  telegraphic  dispatches  in  evidence,  §§  838,  839. 
admission  of  book  entries  on  proof  that  they  were  truly  macle^  §  840. 
use  of  the  Instrument  which  is  foundation  of  the  action,  §  84L 
duplicate  evidence  of  Indebtedness,  §  842. 
of  natural  evidence,  §§  850-916. 

Inspection  of  things  in  court,  §§  850-872. 

view  of  places  and  things  oat  of  court,  §§  875-916. 

whether  knowledge  acquired  by  a  view  Is  evidence  in 

the  case,  §§  893-903. 
not  error   to  exclude  testimony  as    to  facts  which 

jurors  have  learned  in  making  a  view,  §  898. 
change  in  premises  after  controverted  fact  and  before 
view,  §916. 
cannot  be  delivered  to  the  jury  in  the  form  of  argument  by  counsel, 
§  968,  et  seq. 

no  right  to  comment  in  argument  on  evidence  which  has  been 

excluded,  §§  969,  970. 
erroneous  statements  of  evidence  Indulged  in  argument,  §  978w 
reading  documentary  evidence  to  jury,  §  990. 
admissibility  of ,  decided  by  tlie  judge,  §  1023. 
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jury  decides  what  evidence  was  in  fact  given,  §  1035. 
weighty  probative  effect  and  sufficiency  of,  questions  for  jory, 
§  1087. 
possession,  when  evidence  of  title,  §  1407. 

long  possession  relaxes  strict  evidence  of  title,  §  1408. 
of  negligence,  §  16G1,  «<  seq, 

legally  tending  to  prove  negligence,  §  1668. 
what  meant  by  *<  evidence  tending  to  prove,''  §  1669. 
effect  of  conflicting  testimony  as  to  whether  sounds  disturbing,  §  1911* 
quantum  of  proof  to  establish  fraud,  §§  1968, 1975. 
withdrawing  evidence  by  an  instruction,  §§  715,  723,  2354,  2415. 
cannot  be  admitted  by  an  instruction,  §  2855. 
limiting  effect  of,  by  an  instruction,  §  2416. 
^< satisfactory "  or  << sufficient'*  evidence  required  in  criminal  cases, 

§  2464. 
whether  written  evidence  taken  out  by  the  jury,  §  2574,  tt  aeq, 
view  that  a  reasonable  doubt  in  a  criminal  case  must  arise  out  of  the 

evidence  or  want  of  evidence,  §  2487. 
view  that  it  is  not  a  doubt  suggested  by  or  arising  out  of  the  evidence, 

§  2488. 
striking  out  and  withdrawing  improper  evidence,  §§  715,  728. 
secondary  evidence  of  contents  of  document  not  produced  on  notioe, 

§§771.  789-793. 
of  possession  of  documents  on  notice  to  produce,  §  786. 
to  excuse  production  of  documents  on  notice,  §  787. 

where  the  document  is  held  by  a  third  party,  §  788. 
answer  to  notice  to  produce  papers  is  not  evidence  in  the  case,  §  79S. 
presumption  of  contents  of  paper  in  case  of  failure  to  produce,  §  794. 
in  former  trial,  jury  taking  out,  §  2576. 
special  verdict  must  not  find  evidence,  §  2652. 
made  part  of  the  record  by  bill  of  exceptions,  §  2777. 
of  extension  of  time  for  filing  bill  of  exceptions,  §  2819. 
when  bill  of  exceptions  should  show  that  it  contains  all  the  evidence, 

§  2783. 
how  this  statement  must  be  made,  §  2784. 

See  Books  AND  PA.PERS ;  Cross-Examination;  Circumstantial  Evi- 
dence; Examination  of  Witnesses;  Instructions;  Lost  In- 
struments; Objections;  Reasonable  Doubt;  STRiKiNa  Our; 
Witness. 

EVIDENCE  ON  FORMER  TRIAL, 

opinion  derived  from,  disqualifies  juror,  §  78. 

EXMEROMOTU, 

when  court  may  grant  new  trial  of  its  own  motion,  §  2711. 

EXAMINATION  OF  THE  BODY, 

in  what  cases  permitted  under  the  old  law,  §  850. 
in  what  casus  still  commonly  granted,  §  851. 
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EXAMINATION  OF  THE  BODY  —  Continued, 
in  cases  of  alleged  pref^nancy,  §  852. 

in  proceedings  for  divorce  or  nullity  of  marriage,  §§  853,  854, 855. 
in  bastardy  proceedings,  §  856. 
on  questions  of  personal  identity,  §  857. 
exhibiting  injured  parts  of  the  human  body  to  the  jury,  §  858. 

indecent  exposure  not  tolerated,  §  858. 
compulsory  physical  examination  of  the  plaintiff  in  actions  for  personal 

injuries,  §§  859,  860,  861. 
compelling  plaintiff  to  perform  physical  acts  before  the  jury,  §§  862, 

863. 
physical  examination  of  the  defendant  in  criminal  trials,  §  866. 

EXAMINATION  OF  PARTIES, 

examination  before  trial  precludes  examination  at  trial,  §  718. 

EXAMINATION  OF  WITNESSES, 

control  of  the  court  over  the  course  of,  §§  343-361. 
such  control  discretionary,  §  343. 
extends  to  order  of  proof,  §  344. 
allows  plaintiff  to  anticipate  defense,  §  345. 

to  present  a  portion  of  his  affirmative  proof  and  re- 
serve the  rest  for  rebuttal,  §  345. 
to  introduce  evidence  in  rebuttal  after  defendant  has  rested, 
§846. 

but  defendant  entitled  to  Introduce  further  evidence 
in  reply,  §  347. 
discretionary  to  re -open  case  to  admit  additional  evidence, 
§348. 

or  to  refuse  to  take  this  course,  §  348,  p.  811. 
discretion  revised  when  exercised  unsoundly,  §  348, 
p.  312. 
discretionary  to  recall  witnesses  for  further  examination,  §  849. 
for  the  purpose  of  allowing  witness  to  correct  testi- 
mony, §  350. 
to  admit  irrelevant  testimony  on  promise  to  cpnnect, 
§851. 
discretionary  to  limit  time  of  examination,  §  352. 
to  stop  repetitions,  §  352. 

irrelevant  examinations,  §  852. 
to  limit  the  number  oi  witnesses,  §  353. 
discretionary  control  as  to  mode  of  ex  imination,  §  354. 
to  dispense  with  questions  and  answers,  §  354. 
to  check  unreasonable  interruptions,  §  854. 
to  compel  respectful   treatment  of  witnesses,  §  354. 
for  the  3udge  to  put  questions  to  the  witness,  §  855. 
foi  the  judge  to  examine  the  witness  by  leading  ques- 
tions, §  355. 
to  propound  questions  to  unwilling  witness,  §  355. 
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to  exclude  indecent  questions  to  children  and  f  emales, 
§856. 

to  allow  leading  questions,  §§  857-361. 

other  instances  of  the  nature  of  this  discretion,  §  354. 
order  of  examination,  §  344. 

anticipating  the  defense,  §  845. 

introducing  evidence  in  rebuttal  after  defendant  li&s 
rested,  §  346. 

defendant's  right  to  introduce  evidence  in  reply,  $  847. 

re-openiug  case  to  admit  additional  evidence,  §  348. 

recalling  witness  for  further  examination,  §  349. 

allowing  witness  to  correct  his  testimony,  §  350. 

admitting  Irrelevant  testimony  on  promise  of  showing 
relevancy,  §  851. 
limiting  time,  §  352. 
stopping  repetitions,  §  352. 
stopping  irrelevant  examinations,  §  352. 
controlling  the  mode  of  examination,  §  854. 
judge  putting  questions  to  witness,  §  355. 
indecent  questions,  §  356. 
leading  questions,  §§  357-360. 

admissible  on  cross-examination,  §  357. 

admissible  In  discretion  on  direct  examination,  §  357. 

what  questions  are  leading  and  what  not,  §  858. 

in  the  case  of  hostile  witness,  §  359. 

for  the  purpose  of  introducing  matter  to  mind  of 
witness,  §  360. 
incidents  of  the  direct  examination,  §  364-393. 
examination  on  the  voir  dire,  §  864. 
of  the  oath  or  affirmation,  §  365. 
of  sworn  Interpreters,  §  366. 
examination  of  deaf  and  dumb  witnesses,  §  367. 
introductory  statements  In  direct  examination,  §  868. 
questions  assuming  material  facts  In  Issue,  §  869. 

not  error  to  assume  admitted  facts,  §  369. 

nor  to  assume  facts  In  examining  experts,  §  869. 
detailing  collateral  facts  to  assist  recollection,  §  870. 

illustrated  by  mode  of  marking  boundaries  of  parishes 
in  London,  §  871. 
interrogating  witnesses  as  to  reasons  for  remembering,  §  373. 
Introductory  questions  drawing  mind  of  witness  to  subject, 

§369. 
questions  as  to  contemporaneous  circumstances,  §  374. 
strength  of  witness'  recollection,  §  876. 
witness'  Impressions  or  conclusions,  §  376. 
rule   that   witness   must    state    facts,   not   conclusions  or 

deductions,  §  377. 
not  to  draw  conclusions  of  law,  §  377. 
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not  to  makef*answer8  that  go  to  the  whole  merits,  §  877. 
not  to  detail  suspicions  or  conclusions  of  guilt,  §  877. 
not  to  state  the  result  of  an  account,  §  877. 
not  to  state  whether  note  received  In  ordinary  course 

of  business,  §  878.  '. 

not  to  state  whether  a  thing  was  done  In  good  faith, 

§  378. 
not  to  construe  contracts,  §  878. 
not  to  Interpret  language,  §  878. 
not  to  testify  as  to  knowledge  of  other  persons,  §  878. 
not  to  state  what  witness  understands  or  thinks,  §  878. 
not  to  state  whether  authority  existed  to  do  an  act,  §  878. 
not  to  state  the  effect  of  an  act,  §  878. 
opinion   ot  plaintiff    as  to   his   own   damages  not 
allowed,  §  381. 

as  damage  to  his  credit  by  an  attachment,  §  881. 
bnt  witness  allowed  to  testify  as  to  appearances,  §  879. 

as  to  whether  a  person  appeared  to  be  drinking,  §  879. 
or  was  Intoxicated,  §  879. 
or  was  Insane,  §  879. 

or  whether  there  was  time  enough,  etc.,  §  879. 
or  what  was  done  showing  a  common  design,  etc,  §  879. 
^estlons  depending  on  experience  of  witness  allowed,  §  882. 
testimony  as  to  Intent,  belief  or  motive  allowed,  §  883. 

rule  where  the  concurrence  of  intent  of  two  parties 
is  material,  §  884. 
fullness  of  witness'  statement,  §  385. 
sufficient  that  the  evidence  tends  to  prove,  §  386. 
substance  of  conversation  or  admission,  §  887. 

what  If    witness   remembers   only   a  part  of    the 
conversation,  §  888. 
source  of  witnesses'  information  or  belief  must  be  given,  §  389. 
compound  questions,  when  not  admissible,  §  390. 
putting  the  testimony  of  two  witnesses  together,  §  393. 
use  ol  memoranda  to  refresh  recollection,  §  398,  et  seq, 
statement  of  the  rule  by  Prof.  Oreenleaf ,  §  398. 
memorandum,  by  whom  made,  §  899. 
time  when  made,  §  400. 
how  made  —  may  consist  of  what,  §  401. 

stenographer's  writings,  §  401,  subsec.  1. 
copies,  §  401 ,  subsec.  2 

previous  testimony,  deposition  or  affidavit  of  the  wit- 
ness, §  401,  subsec.  3,  p.  356. 
books   of  account,  bills  of  particulars,  etc.,   §  401, 

subsec.  4,  p.  358. 
newspaper  report  made  by  the  witness,  §  401,  sub- 
sec. 5,  p.  860. 
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memomudum,  how  nsed  at  trial,  §  402. 

not  necessary  that  witness  should  have  independent 

recollection  of  fact,  §  402,  subsec.  1. 
right  of  the  other  party  to  inspect  the  document,  § 

402,  subsec.  2,  p.  368. 
manner  in  which  memorandum  used  by  witness,  §  402, 

subsec.  3,  p.  364. 
whether  memorandum  can  be  put  in  evidence,  §  402, 
subsec.  4,  p.  364. 
examination  as  to  previous  inconsistent  or  hostile  declarations,  etc, 
to  affect  credibility,  §  489,  et  8eq. 

witness  first  Interrogated  as  to  previous  statements,  §  496. 

except  where  the  witness  i^  a  party  to  the  suit,  §  497. 
or  where  no  objection  is  made,  §  498. 
rule  applies  to  impeaching  evidence  of  previous  threats  or 
hostile  statements,  §  499. 

in  such  case  witness  has  right  of  explanation,  §  499. 
laying  foundation  where  contradictory  declaration  is  in  writ- 
ing, §  500. 

manner  of  interrogating  the  witness  as  to  the  writ- 
ing, §  601. 
particularity  in  laying  foundation  §  602. 

questions  must  be  specific  as  to  time,  place, 
and  person,  §  502. 
witness  must  answer  categorically  and  explain  on 

re-examination,  §  508. 
recalling  witness  for  such  examination,  §  511. 
mode  of  examining  impeaching  witness,  §  529. 
laying  a  foundation,  §  529. 
inquiry  as  to  general  reputation,  §  529. 
what  the  impeaching  witness  has  heard  others  say,  §  529. 
what  ho  knows  from  rumor,  §  529. 
form  of  interrogatory  after  foundation  laid,  §  581. 
whether  asked  If  he  would  believe  impeached  witness  on  oaifay 
§532. 

reason  of  the  rule  which  admits  this  question,  §  588;. 
reason  of  the  opposing  rule,  §  534. 
w^hat  questions  on  cross-examination,  §  530. 
examination  of  sustaining  witnesses,  §  563. 
cross-examination  of  them,  §  5G8. 
re-examination  of  them,  §  569. 
laying  the  foundation,  §  563. 
what  questions  after  foundation  laid,  §  568. 
whether  believe  Impeached  witness  on  oath,  §  568. 
whether  he  ever  heard  character  questioned,  §§  564,  565. 
questions  as  to  specific  acts  on  cross-examination,  §  568* 
examination  of  expert  witnesses,  §§  587-635. 
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direct  examination  of,  §§  587-621. 
cross-examination  of,  §§  625-685. 

examined  on  liypotlictical  questions  assuming  facts,  §  587. 
examined  as  to  opinions  based  on  personal  knowledge,  §  587. 
medical  experts  examined  as  to  facts  communicated  by  patient, 

§587. 
sometimes  allowed  to  experiment  before  jury,  §  587. 
manner  of  laying  foundation  for  such  examination,  §  588. 
questions  as  to  education  of  witness,  §  588. 
as  to  his  experience,  §  588.   - 
opinions  based  on  personal  Imowledge,  §§  587,  589. 
medical  opinion  based  on  statements  by  patient,  §  590. 

based  on  statements  of  other  unsworn  persons,  not 
*  admissible,  §  591. 

fact  and  opinion  mingled,  §  592. 

witness  not  to  decide  disputed  questions  of  fact,  §  593w 

but  ezamine<l  on  hypothetical  facts,  §  594. 

not  to  give  opinions  based  on  hearing  the  evidence,  §  595. 

observations  on  the  above  rule,  §  596. 

answer  of  the  judges  to  the   lords  in  McNaghten^M 
case,  §  59G. 

this  doctrine  subsequently  modified,  §  596. 
not  to  give  opinions  upon  depositions  submitted  to  them, 
§597. 

further  illustrations  of  the  rule,  §  598. 
oontrary  view,  that  the   evidence  may  be  submitted  to  the 
experts  where  facts  not  controverted,  §  599« 

as  in  actions  for  value  of  services,  §  600. 

other  instances  where  this  has  been  done,  §  601. 

what  if  the  expert  has  heard  all  the  testimoi^,  §  603. 
opinion  founded  on  an  opinion  not  admissible,  §  603. 
Iq^othetical  questions,  how  framed,  §  604. 

embrace  matters  assumed  to  be  proved,  §  604. 

not  embrace  matters  within  ordinary  experience,  §  605. 

must  be  based  on  the  evidence,  §  606. 

founded  on  what  there  is  evidence  tending  to  prove, 
§606. 

must  be  clearly  stated,  §  606. 

excluding  fanciful  and  irrelevant  questions,  §  606. 

and  speculative  questions,  §  606. 

sufficient  if  supported  by  substantial  evidence,  §  606. 

latitude  in  framing  them,  §  607. 

assume  facts  which  the  party  claims  to  be  established, 
§607. 

no  objection  that  they  contain  errors,  §  608, 

need  not  state  the  facts  as  proved,  §  609. 

need  not  embody  all  the  facts,  §  GIO. 
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but  embody  party's  theory  where  eyldence  conflictiiigy 

§610. 
dicta  upon  this  subject,  §  611. 
long  hypothetical  questions  objectionable^  §  612. 
when  allowed  in  discretion,  §  612. 
instances  of  proper  hypothetical  questions,  §  6U. 
whether  witness  concurs  in  the  testimony  of  another  expert, 

§618. 
views  as  to  whether  witness  can  give  an  opinion  upon  the 
whole  case,  §  615. 

whether  answer  a  question  which  goes  to  the  whole 

merits,  §  615. 
as  whether  a  person  was  sane  or  insane,  §  615. 
or  circumstance  to  which  loss  was  attributable,  {  615. 
.     '  or  whether  loss  was  through  negligence,  §  616. 

«  or  whether  conduct  was  unseamanlike,  §  616. 

or  whether  certain  signals  were  reasonable  or  pru- 
dent, §  616. 
or   whether  a  patient  would  have  recovered  under 

greater  care,  §  616. 
or  whether  treatment  was  negligent  or-  unskillfal, 

§616. 
or  whether  there  was  a  want  of  testamentary  capaci^, 
§616. 
what  if  answers  go  beyond  questions,  §  617. 
reasons  given  ou  examination  in  chief,  §  618. 
opinions  founded  on  boolLS  admissible,  §  619. 
experiments  in  presence  of  jury,  §  620. 
medical  opinion  as  to  permanency  of  physical  injury,  §  £2U 
eross-examination  of  expert  witness,  §§  625-635. 

incompleteness  of  hypothesis  corrected  by,  §  625. 

facts  and  reasons  developed  upon,  §  626. 

questions  allowed  going  beyond  the  scope  of  the  eyidenoei 

§627. 
▼lews  as  to  scope  allowed  in  such  cross-examination,  §  628. 
what  a  doctor  would  think  if  he  should  find  a  man  dead 
with  certain  appearances,  §  629. 
cross-examination  of    experts  who  have  examined  body  of 

plaintiff,  §  630. 
irrelevant  facts  admissible  to  test  knowledge,  §  631. 

illustrated  by  cross-examination  as  to  age,  §  682. 
reading  books  of   science  to  expert  to  test  his  knowledge, 

§634. 
questions  affecting  credibility,  §  634. 
what  fee  has  been  paid  to  the  witness,  §  684. 
instance  of  an  improper  cross-examination  under  the  American 
rule,§  685. 
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cross-examination  of  accused  persons  testifying  in  their  own  behalf, 
$§  640-655. 

competency  of  the  defendants  in  a  criminal  case  as  a  witness, 
§  640. 

in  cases  of  persons  jointly  indicted,  §  641. 
subject  to  the  same  rules  of  examination  as  other  witnesses, 
§642. 

recalled  for  cross-examination,  §  642. 
interrogated  by  his  own  counsel,  §  642. 
has  the  right  to  explain  prejudicial  circumstances, 
§642. 
subject  to  the  same  modes  of  impeachment  as  other  witnesses, 
§  648. 

by  proof  of  previous  conviction  of  crime,  §  648. 
such  proof  made  by  the  record  only,  §  648. 
whether  taking  the  stand  waives  privilege  against  self -crimina- 
tion, §  644. 
jury  entitled  to  draw  inferences  from  demeanor,  §  645. 
State's  counsel  may  comment  on  manner  of  testifying,  §  646. 
testimony  evidence  against  him  on  a  subsequent  trial,  §  647. 
may  testify  as  to  his  intent  or  mptive,  §  648. 

explain  what  he  meant  by  words,  §  648. 
state  his  belief  of  danger,  §  648. 
state  the  intent  with  which  he  did  an  act,  §  648. 
view  that  he  may  be  cross-examined  as  any  other  witness, 
§649. 

this  view  very  much  discarded,  §  649. 

when  interrogated  as  to  former  convictions,  §§  650, 

651. 
view  that  cross-examination  confined  to  examination 

in  chief,  §  652. 
tliat  previous  arrests,  convictions,  etc.,  not  inquired 

into,  §  653. 
that  questions  tending  to  disgrace  witness  not  put, 

§  658. 
that  past  history  of  witness  not  gone  into,  §  658. 
that  specific  acts   of  misconduct  not  inquired  Into, 

§  658. 
not  cross-examined  as  to  offenses  not  affecting  credi- 
bility, §  654. 
under  Indictment  for  burglary,  not  questioned  as  to 

bigamy,  §  655. 
under  indictment  for  murder,  not  questioned  as  to 
assaults  and  batteries,  §  655. 
tenders  of  evidence  by  witnesses  or  otherwise,  §§  675-687. 
judge  rules  upon  all  offers,  §  675. 
admits  the  evideuce  \t  prima  facie  relevant,  §  G7G. 
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If  conduces  to  prove  material  hypothesis,  §  676. 

although  decision  reaches  to  the  whole  merits,  §  677. 

offer  mast  show  materiality,  §  678. 

must  show  how  conversation  material,  §  678. 

counsel  must  state  what  he  proposes  or  expects  to  prove,  §  678. 

must  state  substance  of  the  offer,  §  679. 

aliter  on  cross-examination,  §  680, 
tender  of  witness  competent  as  to  some  matters  only,  §  681. 
when  witness  presumed  material,  §  682. 
questions  must  be  specific,  §  688. 

(ind  call  for  answer  relevant  at  that  stage  of  the  trial, 
§684. 

although  link  in  chain  of  evidence,  §  684. 
counsel  m  ist  liave  witness  ready  to  sustain  offer,  §  686. 
must  not  re.)pat  offers  after  adverse  ruling,  §  686. 
wlien  offers  made  in  hearing  of  jury,  §  687. 
objections  to  evidence  and  exceptions  to  the  rulings  thereon,  §§  675-723. 
court  rules  upon  all  offers  of  evidence,  §  675. 
admits,  if  prima  facie  relevant,  §§  676-677. 
admits,  if  tends  to  prove  issuable  fact,  §  676. 

although   preliminary  decision  involves  decision  of 
whole  case,  §  677. 
offer  of  evidence  must  show  materiality,  §  678. 

counsel  must  disclose  what  he  proposes  or  expects  to 

prove,  §  678. 
must  show  how  conversation  material,  §  678. 
must  state  the  substance  of  his  offer,  §  679. 
except  on  cross-examination,  §  680. 
evidence  must  be  relevant  at  the  time  wheu  offered, 

§  684. 
as  in  case  of  a  link  in  a  chain  of  evidence,  §  684. 
counsel  must  have  witnesses  ready  to  sustain  offer, 
§685. 

when  such  readiness  presumed,  §  685. 
must  not  repeat  offers  after  adverse  ruling  §  6S6. 
when  offers  not  made  in  hearing  of  jury,  §  687. 
tender  of  witness  competent  as  to  some  matters  only,  §  681. 
when  witness  presumed  material,  §  682. 
question  must  be  specific,  §  683. 

must  be  relevant  at  the  time,  §  684« 
See  IJNSWORjf  Statement  o^  Accused. 

EXAMINER, 

refusing  to  appear  and  testify  before,  §  181« 

EXCEPTIONS, 

must  be  taken  at  time  of  ruling,  §§  690,  700,  2802. 
preserved  l)y  a  bill  of  exceptions,  §  C90. 
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exceptions  to  testimony  en  masse  not  available,  §§  G96,  2397,  2806. 
-what  record  must  show  to  render  exception  available,  §§  703,  704. 
to  refusal  to  check  misconduct  In  argument,  §  962,  subsec  2. 
necessary  where  judge  submits  question  of  law  to  jury,  §  1018. 
necessity  of  taking,  to  instructions,  §  2395. 

distinction  between  exceptions  for  misdirection  and  for  non- 
dlrectlon,  §  2396. 

must  be  taken  separately,  and  not  en  masse ,  §  2897. 

grounds  of,  must  be  specifically  pointed  out,  §  2398. 

statutory  rule  In  Indiana,  §  2399. 

statutory  rule  in  Texas  in  cases  of  felony,  §  2400. 
must  be  renewed  in  motion  for  new  trial,  §§  2712,  2803. 
and  an  exception  to  the  overruling  of  the  motion  saved,  §  2804. 

and  preserved  in  a  bill  of  exceptions,  §  2804. 
.   distinction  between  matter  of  record  and  matter  of  exception,  §  2778. 
when  entire  charge  should  not  be  embodied  in  the  bill,  §  2785. 
manher  of  taking  and  noting,  §  2801. 
exceptions  must  be  specific,  §  2805. 

and  not  taken  to  rulings  In  gross,  §§  696,  2397,  2806. 
See  Bills  of  Exceptions;  Objections. 

EXCHANGES  OF  CHATTELS, 
deceit  in,  §§  1966,  1967. 

measure  of  damages  in  such  a  case,  §  1968. 
exemplary  damages,  when  given,  §  1968. 

EXCLUSION  OF  EVIDENCE, 

judge  decides  all  preliminary  questions  of  fact  prior  to,  §§  819-838.  , 

EXCLUSION  OF  WITNESSES, 

practice  of  excluding  witnesses  from  the  court  room,  §§  275-282. 

EXCLUSIVE  POSSESSION, 

question  of  for  jury,  §  1416. 

EXCUSE, 

of  jurors  without  cause,  no  gronnd  of  challenge,  §  48. 
discretion  of  court  as  to  excusing  juror,  §  88. 

caution  In  exercising  this  discretion,  §  88,  p.  82. 
remedy  for  excusing  unreasonable  number,  §  88,  p.  83. 
for  not  attending  as  a  witness,  §§  164,  167. 
BXECUTION, 

commitment  for  contempt  Is  a  commitment  In  execution,  §  140,  p.  150; 

§141. 
of  written  instruments,  proof  of,  §§  820,  821. 

when  proof  of  execution  dispensed  with,  $  822. 

admission  of  documi>ut  carries  with  It  proof  of  signature  and 

indorsement,  §  8i'3. 
objection  for  want  of  proof  by  subscribing  witnesses,  §  824. 
See  Dkuveby. 
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BXEMPTION, 

from  jury  duty,  §  11. 

personal  privilege  which  maybe  waived,  §  11. 

KXECUTORS  AND  ADMINISTRATORS, 

executor  when  disqualified  as  a  juror,  §  65. 

right  to  open  and  close  in  proceedings  by  and  against,  §§  248,  249. 

waiver  by  administrator  of  copy  of  claim  against  estate,  question  of 

fact,  §  1445. 
reasonable  time  for  applying  for  letters  of  administration,  §  1552. 
for  removing  goods  from  mansion  of  testator,  §  1553. 

EXHIBITION  OF  BODY, 

whether  defendant  on  criminal  trial  compelled  to  exhibit  his  bodj^ 
§  292. 

EXHIBITS, 

to  depositions^  how  authenticated,  identified  and  attached,  §  825. 
where  there  are  two  sets  of  interrogatories,  §  826. 

EXPECTANT  ATTENTION, 

effect  of,  as  to  disturbing  sounds,  §  1911. 

EXPENSES  OF   PROSECUTION, 

liability  for,  disqualifies  juror,  §  66. 

EXPERT  TESTIMONY, 

instructions  as  to  weight  to  be  attached  to  expert  testimony,  §  2429. 

cautions  as  to  the  acceptance  of  the  facts  stated  in  the  hypo- 
thetical questions,  §  2430. 

EXPERIMENTS, 

In  the  presence  of  the  jury,  §  620. 

plaintiff    not    compelled    to    perform   physical   acts    before   jury, 

§§  862,  863. 
experiments  in  preparation  for  trial  or  hearing,  §  864. 
compulsory  experiments  by  the  prisoner  in  criminal  cases,  §  867. 
before  the  jury  out  of  court,  §  905. 

when  discretionary,  §  905. 

irregular  in  criminal  cases,  §  905. 

not  to  be  made  by  jurors,  §  2604. 

EXPERTS, 

when  one  not  compelled  to  attend  as  expert,  §  164. 

compelling  testimony  of,  §  171. 

cannot  be  required  to  examine  case,  use  skill,  form  opinion^. 
§  171. 

whether  compelled  to  give  opinion  at  all,  §  171. 

when  not  entitled  to  extra  compensation,  §  171,  p.  176. 

when  compelled  to  answer  without  fee,  §  808. 
limiting  the  number  of  expert  witnesses,  §  353. 
may  give  opinions,  382. 
examination  of,  §§  587-621. 

first  questioned  as  to  education  and  experience,  §  588. 
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EXFEBTS  —  Contiiraed. 

allowed  to  give  opinions  based  on  personal  knowledge,  §  589. 
as  on  questions  of  extent  of  physical  injury,  §  589. 
or  on  questions  of  sanity,  §  589. 
allowed  to   give  opinions  based   on  statements   of 

patient,  §  690. 
but  not  on  statements  of  other  unsworn  persons,  §  691. 
may  give  testimony  mingling  facts  and  opinions,  §  592. 
may  not  decide  disputed  facts,  §  593. 
but  examined  on  hypothetical  facts,  §  594. 
not  to  draw  inferences  from  the  evidence,  §§  695,  696. 
not  to  give  opinions  based  on  hearing  the  evidence,  §§  696, 696. 
nor  upon  depositions  of  witnesses,  §  597. 
further  illustrations,  §  598. 

contra^  that  evidence  may  be  submitted  to  expert  when 

not  conflicting,  §599. 
as  in  actions  for  value  of  services,  §  600. 
other  instances  where  this  has  been  done,  §  601. 
othem^ise  if  expert  has  not  heard  all  the  evidence, 

§  602. 
not  to  give  opinions  founded  on  opinions,  §  603. 
hypothetical  questions  how  framed,  §§  604-612. 

not  to  embrace  matters  within  ordinary  experience, 

§  605. 
must  be  based  on  the  evidence,  §  606. 
latitude  allowed  in  framing  them,  §  606. 
no  objection  tliat  they  contain  errors,  §  608. 
not  necessary  to  state  the  facts  as  proved,  §  609. 
need  not  embody  all  the  facts,  §  610. 
assume  the  party *s  theory  of  the  facts,  §  611. 
objectionable  when  long,  §  612. 

but  allowed  in  discretion,  §  612.    . 
whether  witness  concurs  in  testimony  of  another  ex* 

pert,  not  proper,  §  613. 
instances  of  proper  hypothetical  questions,  §  614. 
whether  expert  can    give   opinion  on   whole     case^ 

§§  615,  616. 
answers  going  beyond  scope  of  questions,  §  617. 
witness  may  give  reasons  on  examination  in  chief,  §  618. 
may  give  opinions  founded  upon  books,  §  619. 
medical  opinion  as  to  permanency  of  physical  injury,  §  621. 
cross-examination  of  expert  witnesses,  §§  626-686. 
to  correct  incomplete  hypothesis,  §  625. 
to  call  out  reasons  for  opinion,  §  626. 

for  this  purpose,  to  go  beyond  scope  of   evidence, 
§  627. 
scope  allowed  In  cross-examining,  §  628. 

where  expert  has  examined  plaintiff's  body,  §  630. 
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EXPERTS  —  Continned. 

where  a  man  has  been  found  dead  Irom  mortal  In* 
juries,  §  629. 
irrelevant  facts  admissible  to  test  knowledge,  §  631. 

asking  the  age  of  a  person  in  the  cour^  room,  §  632. 
books  of  science  read  to  test  knowledge,  §  633. 
asking  what  fee  has  been  paid  to  witness,  §  634. 
Instance  of  an  Improper  examination  under  American  role, 
§635. 

EXPRESS  WARRANTY. 

what  constitutes,  §  1195. 

EXPRESSIONS. 

improper  expressions  of  opinion,  when  not  disqualify  juror,  §  79. 

BXTRAVAGAXT  DECLAMATION, 

indulgence  extended  to,  in  argument,  §§  977,  978. 

EXTRINSIC  FACTS, 

inferences  from  writings  put  in  evidence  to  show>  §  1098. 

F. 

FABRICATION  OF  EVIDENCE, 

gives  rise  to  what  presumptions,  §§  794,  795. 

FACT, 

distinction  between  statements  of  fact  and  of  opinion  In  cases  of 

fraud,  §  1946. 
as  to  the  decision  of  questions  of  law  and  fact,  see  Provikgb   of 
Court  and  Jury, 

FACTOR, 

whether  a  factor  obeyed  his  instructions,  question  of  law  or  Hct^ 

§  1372. 

IFACTORY  BELLS. 

when  enjoined  as  nuisances,  §  1914. 

FALSE  CLAIMS, 

offense  of  prosecuting  against  United  States,  not  a  felony^  §  48* 

FALSE  IMPRISONMENT, 

liability  to  action  of,  disqualifies  juror,  §  66. 
action  for,  by  one^  committed  for  contempt,  §  148. 

does  not  lie  against  judge  of  superior  court,  §  148. 

lies  when,  against  judge  of  inferior  court,  §  148. 
reasonable  time  for  holding  a  prisoner  for  re-examination,  §  1560. 
distinction   between  actions  for,  and  actions   for  malicious  proas* 

cution,  §  16116. 
See  Malicious  Proskcution. 

FALSE  REPRESENTATIONS. 

See  Misrepresentations. 
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FALSUS  IN  UNO,  FAL8US  IN  OMNIBUS. 

instractioiis  under  this  maxim,  §§  2423,  2424,  2425. 

FAMILY, 

jury  not  to  decide  meaning  of  this  word  in  a  statute,  §  1062. 
actions  between  members  of,  for  board,  services,  etc.,  §§  1157, 1158. 

FAMILY  PHYSICIAN, 

false  answers  in, respect  of,  in  policies  of  life  insurance,  §  1811. 

FEDERAL  PRACTICE, 

discovery  and  Inspection  of  books  and  papers  under  the  Federal  statute, 
§§  780-740. 

Federal  statutes  supersede  State  statutes  in  Federal  courts, 
§733. 

FEEBLE  WITNESSES, 

judge  to  compel  respectful  treatment  of,  §  354. 

FEES, 

for  travel  and  attendance  of  witnesses,  §  178. 

expert  witness  questioned  concerning  fee  which  has  been  paid  him, 

§  634. 
of  a  juror  who  is  also  a  witness,  $  2568. 

FEIGNED  ISSUE, 

submitting  on  question  of  payment,  §  1252. 

FELLOW-SERVANTS, 

See  Master  and  Skrvant. 

FELONY, 

offense  of  prosecuting  false  claims  not  a,  §  48. 
counterfeiting  not  a,  §  48. 

FEMALE  WITNESSES, 

indecent  questions  not  to  be  put  to,  §  856. 

FICTITIOUS  MARKET, 

whether  a  market  fictitious,  a  question  of  fact.  §  1140. 

FILIATION, 

inspection  of  the  child  in  filiation  proceedings,  §  856. 

inspection  of  young  babies  not  permitted,  §  856. 

FILING, 

of  bill  of  exceptions,  §  2811,  et  aeq, 

what  deemed  to  constitute  a  filing  of  a  bill  of  exceptions,  §  2828. 

fact  and  day  of  filing  how  shown,  §  2824. 

FINES, 

for  non-attendance  of  witness,  §§  167,  178. 

reasonableness  of,  §  1570. 
FIRE, 

loss  of  goods  by  fire  in  hands  of  carrier,  §  1858. 

instructions  in  actions  for  damages  from  railway  fires,  §§  ldl5-18I8. 
FIRE  INSURANCE, 

testimony  as  to  value  of  articles  destroyed  by  fire,  §  380. 


2234  INDEX. 

FIRE  INSURANCE  — Continued. 

what  questions  lor  tlie  court  and  what  for  the  jury,  §§  1279-1808. 

authority  of  company  to  do' business,  when  question  for  jury^ 

§  1279. 
insurable  Interest,  question  for  jury,  §  1280. 
authority  of  agents  to  waive  conditions  in  policy,  question  for 
jury,  §  1281. 

series  of  instructions  on  this  Subject,  §  1282. 
statements  in  application  construed  by  court,  §  1283. 
materiality  of  misrepresentation  or  concealment  submitted  to 
jury,  §1284.    . 

unless   representations  are   warranties,   §  1285. 
warranties  interpreted  by  court,  §  1285. 
what  if  it  is  doubtful  whether  words  Import  repre- 
sentation or  warranty,  §  128G. 
rule  where  truth  of  statement  vouched  for  so  far  as 

known  or  material,  §  1287. 
what  if  statement  not  responsive  to  any  inquiry,  §  1288. 
instruction  as  to  what  misrepresentations  or  fraudu- 
lent statements  will  avoid  policy,  and  what  will  not,  l 
§  1289.  I 
whether  change  of  circumstances  increases  risk,  question  ! 
for  jury,  §  1290. 
instructions  under  this  head,  §§  1291, 1292. 
whether  prospective  warranty  or  cause  of  forfeiture  violated, 
question  for  jury,  §  1298. 

instruction  that  temporary  vacation  of  premises  does 

not  avoid  policy,  §  1294. 
reasonable  time  for  occupation  of  Insured  premises  by 

a  tenant,  question  for  jury,  §  1295. 
reasonable  time  for  giving  notice  of  loss,  question  for 

jury,  §  1296. 
what  if  policy  requires  notice  of  loss  forthwith,  §  1296. 
sufficiency  of  preliminary  proofs  of  loss  for  jury,  §  1297. 

defendant's  instruction  as  to  fraudulent  proof  of  loss, 

§  1298. 
waiver  of  preliminary  proofs  of  loss,  question  for  jury, 
§  1299. 
i^  waiver  of  limitation  of  time  within  which  action  to  be  brought, 

\  question  for  jury,  §  1300. 

waiver  of  condition  against  transfer  of  policy,  question  for 
.  jury,  §  1301. 

whether  a  'fishing  scow  a  building,  question  for  jury,  §  1302. 
whether  a  certain  business  is  a  '*  manufactory,'*  question  for 

jury,  §  1303. 
failure  to  mention  specific  articles  ot  merchandise,  question 

for  jury,  §  1304. 
identity  of  the  articles  destroyed,  question  for  jury,  §  1305. 
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data  for  correct  assesament  of  mutual  Insurance  policy,  ques- 
tion for  jury,  §  1306. 

instruction  as  to  renewal  of  policy  by  oral  contract,  §  1307. 

instructions  on  the  theory  of  a  waiyer  of  right  of  forfeiture  by 
promising  to  rebuild,  §  ld08« 

FIB8T  COUSINS, 

related  to  each  other  within  fourth  degree,  §  61. 

PISHING  EXPLORATIONS, 

not  countenanced  under  New  York  statute  compelling  the  production  of 

books  and  papers,  §  753. 
hot  allowed  on  cross-examination,  §  408. 

PIXED  OPINIONS, 

disqualify  jurors,  §  78. 

FIXTURES, 

whether  fixtures  are  removable^  a  question  of  fact^  §  1520. 

•'FLASH-BOARDS," 

whether  flash-boards  are  parts  of  a  mill  dam,  question  of  fact,  §  1517. 

PLIGHT, 

presumption  of  guilt  from  flight,  §  2543. 

PLOW  AGE, 

of  adjacent  lands  by  mill  dam,  §  1898. 

POOD, 

effect  of  giving  to  jury  of  view,  §  907. 
See  Juries. 

PORBEARANCE, 

whether  consideration  for  was  the  acceptance  of  a'  promise  to  pay 
debt  of  another,  a  question  of  fact,  §  1137. 

FORCIBLE  ENTRY  AND  DETAINER, 
a  civil  action,  §  48. 

FORECLOSURE, 

diligence  in  foreclosing  chattel  mortgage,  question  of  law,  §  1707. 
fraud  as  a  counter-claim  in  foreclosure  suits,  §  1969. 

grounds  of  a  successful  defense  stated  in  an  instruction,  §  1969. 

an  instruction  on  the  same  subject  from  the  plaintiff 's  stand- 
point, §  1970. 

verdict  In  such  a  case,  how  framed,  §  1972. 

FOREIGN  COURT, 

refusing  to  give  deposition  for  use  in,  §  183. 

FOREIGN  LAWS, 

proved  as  facts,  §  1054. 

whether  evidence  addressed  to  judge  or  jury,  §  1054. 
when  proved,  interpreted  by  the  judge,  §  1054. 

FORFEITURE, 

privilege  of  witness  against  question  exposing  him  to  a,  §  288. 
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FORGED  ORDER, 

delivery  by  commou  carrier  ou  a  forged  order :  liability,  §  1876. 

FORGED  PAPER, 

reasonable  time  for  returning  forged  paper,  §  1546. 

FORGERY, 

evidence  of  other  similar  acts  admissible,  §  388. 

FORM, 

regarded  in  determining  whetlier  action  civil  or  criminal,  §  48. 

yORMER  TRIAL, 

testimony  of  witness  on,  admissible  in  impeachment,  §  508. 
alluding  in  argument  to  former  trials  of  the  same  case,  §  978. 

«  FORTHWITH," 

meaning  of,  §  1532. 

allows  reasonable  time,  which  is  a  question  of  fact,  §  1296. 

FOUNDATION, 

.  for  introducing  evidence  of  previous  inconsistent  declarations,  §§  486| 
496-508. 

rule  applies  to  previous  depositions,  §  486. 

except  in  case  of  deceased  witness,  §  486. 
laid  before  interrogating  as  to  general  reputation,  §  531. 
what  questions  after  foundation  laid,  §  531-534. 
for  examination  of  expert  witness,  §  588. 
See  Accomplices;  Conspirators;  Declarations. 

FOX'S  LIBEL  ACT, 

effect  of,  on  the  question  of  libel  or  no  libel  in  civil  cases,  {  2025. 
created  a  tendency  to  leave  the  question  to  the  jury,  §  2025. 
not  in  force  in  Maryland,  §  2026. 
origin  of,  §  2135,  note. 

FRAUD, 

list   of    jurors  incomplete    through    fraud,  ground  of    chaUenging 

array,  §  88,  p.  31. 
in  preparation  of  list  from  which  special  jury  struck,  §  86. 
*    panel  quashed  by  reason  of,  not  resummoned,  §  89. 
right  to  open  and  close  on  issue  of,  §§  244^  245. 
limits  of  cross-examination  In  cases  of,  §  416,  417. 
notice  to  produce  not  necessary  where  opposite  party  has  obtained 

paper  surreptitiously,  §  778. 
materiality  of   misrepresentation  or  concealment  In  application  for 

insurance  determined  by  jury,  §  1284. 
instruction  as  to  misrepresentation  to  obtain  policy  of  life  insurance, 

§  1315. 
Instruction  as   to  waiver  of  right  to  avoid  policy  on  this  ground, 

§1316. 
whether  an  alteration  of  a  written  instrument  fraudulent,  a  question 

of  fact,  §  1397. 

question  to  be  how  settled,  §  1398. 
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¥RAUD  —  Continued. 

reasonable  time   for   disaffirmance    of   contract  obtained  by  fraud, 

§  1541. 
prudence  in  relying   upon   fraudulent   representations,  question  for 

jury,  §  1709. 
affidavit  of  arbitrators  to  impeach  award  for  fraud,  $  2619. 
See   Deceit;    Fraudulent   Conveyances;    Fraudulent    Intent;^. 
Fraudulent  Representations;  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES, 

limits  of  cross-examination  in  cases  of,  §§  416,  417. 
what  questions  for  the  judge  and  wliat  for  the  jury,  §§  2005-2019. 
when  a  conreyance  is  fraudulent  in  law,  §  2005. 
an  instruction  on  this  principle,  §  2006. 
when  question  of  fraud  submitted  to  jury,  §  2007. 

cases  where  this  is  done,  §  2008. 
doctrine  that  agreement  that  grantor  remain  in  possession  of 

cliattel  renders  sale  fraudulent  per  «e,  §  2009. 
doctrine  that  non- delivery  is  only  prima  facie  evidence  of 
fraud,  §  2010. 

instances  under  this  rule,  §  2011. 
how  jury  instructed  in  such  a  case,  §  2012. 
question  of  fraud  In  relation  to  voluntary  conveyances,  §  2018. 
wliether  possession  has  been  delivered,  when  a  question  of 
law  and  when  of  fact,  §  2014. 

instruction  as  to  a  symbolical  delivery,  §  2015. 
badges  of  fraud,  §  2016. 

instructing  jury  as  to  badges  of  fraud,  §  2017. 
how  jury  instructed  as  to  fraudulent  intent,  §  2018,  2019. 

FRAUDULENT  INTENT, 

shown  by  subsequent  conduct,  §  1977. 
provable  by  circumstantial  evidence,  §  1978. 
circumstances  from  which  jury  may  infer,  §  1979. 
how  jury  instructed  as  to,  §§  2018,  2019. 

FRAUDULENT  REPRESENTATIONS, 

instruction  as  to  ground  of  recovery  of  damages  for,  §  f980» 
as  to  solvency  of  third  party,  §  1987. 
See  Deceit. 

FREE  PASSENGER, 

negligent  injury  to,  §  1795. 

FREEHOLDER, 

not  a  freeholder,  a  ground  of  challenge,  §  53. 
one  having  equitable  title  is  a,  §  58. 

FREIGHT  TRAINS, 

care  required  of  passengers  on — instruction,  §  1783. 

FRIEND, 

intimate  friend  of  deceased  disqualified  as  juror,  §  80« 
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FUTURE  TRIALS, 

stlpalations  as  to  eyldence  extended  to,  §  861. 

rule  for  a  view  continaes  through  f  atore  trials,  §  909. 

notice  to  produce  paper  applies  to  subsequent  trial,  §  785. 

G. 

'GAME  OF  CHANCE, 

whether  a  particular  game  is,  a  question  of  fact,  §  1526. 

GENERAL  DENIAL, 

express  waiver  of,  how  affects  right  to  begin  and  reply,  §  253. 

GENERAL  ISSUE, 

plaintiff  begins  where  general  issue  pleaded,  §  229. 

GENERAL  JURISDICTION, 

meaning  of  this  term  when  applied  to  courts,  §  128. 
power  of  courts  of,  to  disbar,  suspend,  or  otherwise  punish  attomeyB 
for  contempts,  §  136. 

•GIBSON,  C.  J. 

charge  of,  In  Harman's  case,  §§  2517,  2518. 

•GIFTS, 

form  of  parol  gift,  a  question  for  jury,  §  1885. 
whether  an  act  constituted  a  gift  or  a  loan,  §  1885. 
whether  a  transfer  intended  as  a  gift  or  as  a  bequest  for  masses,  ques- 
tion of  fact,  §  1854. 

GLASS  FACTORY, 

when  a  nuisance,  §  1901. 

•GOLD-BEATER, 

business  of,  when  a  nhisance,  §  1906. 

GOOD  CHARACTER. 

See  Character. 

GOOD  FAITH, 

when  witness  not  allowed  to  state  that  act  was  done  In,  §  878. 

in  the  purchase  of  commercial  paper,  §  1289. 

of  holder  under  color  of  title,  a  question  for  jury,  §  1417. 

GOOD  HUSBANDRY, 

question  for  jury,  §  1702. 

GRADES  OF  CRIME, 

question  of  the  grade  of  crime  to  be  decided  by  the  jury,  §  2184. 
court  cannot  give  imperative  instructions  concerning,  §  2184« 

GRAND  JURY, 

member  of  subject  to  challenge  on  trial  jury,  §  60. 

bailiff  attending  not  so  subject,  §  CO. 
refusal  to  answer  question  before,  a  contempt  of  court,  §  168. 
Is  merely  an  appendage  of  the  court,  §  168. 
must  invoke  the  powers  of  the  court,  §  168. 
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power  to  compel  witness  to  answer  before,  §  184. 

discharge  of,  releases  witness  confined  for  such  contempt,  §  184. 

BubpoBua  duces  tecum  to  attend  before,  §  184. 

minutes  of  testimony  before,  not  necessary  in  impeachment,  §  503. 

<3BANT, 

whether  Includes  premises  in  controversy,  question  of  fact,  §  1468. 

GRATIFICATION, 

of  a  contract,  question  for  jury,  §  1126. 

GRATUITIES, 

receiving,  by  jurors,  $  2568. 

GROSS  IGNORANCE, 

of  sheriff,  deputy  appointed  to  act,  §  22. 

GUARANTY, 

whether  contract  a  guaranty  or  a  direct  undertaking,  question  for  jury, 

§1121. 
diligence  in  proceeding  against  principal  debtor  in  order  to  charge 
guarantor,  §  1710. 
GUILT, 

expressing  belief  of  in  argument,  §  972. 

H. 

HABEAS  COBPUS, 

not  granted  in  case  of  contempt  specially  and  plainly  charged,  §  126. 

when  a  remedy  In  case  of  commitment  for  contempt,  §  140. 

remedy  by,  in  case  of  commitment  for  contempt  without  jurisdictlbn, 

§  141. 
power  of  one  court  to  judge  of  another's  jurisdiction,  §  142. 
may  re  judge  question  of  jurisdiction,  but  not  judgment,  §  148. 
statutory  expressions  in  various  States,  §  144. 
extension  of  this  use  of  the  writ  by  appellate  courts,  §  145. 
consequences  of  such  extensions,  §  146. 
relief  of  attached  witness  by,  §  170. 

SABEAS  CORPUS  AD  TESTIFICANDUMy 

under  what  circumstances  Issued,  §  178.  ' 

when  not  granted  to  procure  testimony  of  convict  In  peniten- 
tiary, §  173. 
mode  of  obtaining,  §  174. 

not  granted  for  Incompetent  witnesses,  §  174,  p.  179. 
not  enforced  when  Improvldently  granted,  §  174,  p.  179. 
to  bring  a  prisoner  into  court  for  physical  inspection,  §  857. 

HABITUAL  DRUNKARD, 

who  is,  question  of  fact,  §  2159. 

HABITUAL  INTEMPERANCE. 

question  of  fact  under  policy  of  life  insurance,  §  1814. 
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HANDWRITING, 

manner  of  proving,  §  1135. 

writing  in  the  presence  of  jury  not  permitted,  §  1135. 
proof  of  liandwriting  by  comparison,  §  1135. 
papers  introduced  to  prove  handwriting  by  comparison  not  to  be  taken 
out  by  jury,  §  2576. 

HEARSAY, 

medical  experts  may  give  opinions  based  on  statements  of  patients^ 
§590. 

but  not  on  statements  of  other  unsworn  persons,  §  591. 
hearsay  affidavits  as  to  misconduct  of  jurors  disregarded,  §  2608. 

«HEAT  OP  PASSION," 
defined,  §  2209. 
See  Manslaughter. 

HIGHWAY, 

whether  created  by  parol  dedication  and  user,  for  jury,  §  1357. 
precedent  of  an  instruction  on  this  subject,  §  1358. 

Instructions  that  monuments  and  lines  of  survey  prevail  in  ascertain- 
ing, §  1488. 

Instruction  as  to  survey  and  plat  of  public  road  being  evidence  of  its 
location,  etc.,  §  1484. 

utility  of  a  public  highway,  when  question  of  fact,  §  1510. 

Injuries  through  defects  in,  §  ljS63. 
^  instructions  as  to  collisions  upon,  §§  1822-1824. 

effect  of  crowd  trying  to  stop  a  runaway  team,  §  1824. 

whether  a  street  closed  for  travel,  question  of  fact,  §  1886. 

whether  a  given  object  an  obstruction,  question  of  fact,  §  1887. 

whether  trees  growing  on  highway  an  obstruction,  question  of  facl» 
§  1888. 
.    whether  a  street  out  of  repair,  question  of  fact,  §  1889. 

whether  an  obstruction  of  a  street  is  unreasonable,  question  of  fact) 
§  1890. 

existence  of  a  private  road,  question  of  fact,  $  1891. 

See  Municipal  Corporations. 

HISTORICAL  CASES, 

whether  similar  historical  cases  may  be  referred  to  in  argument,  §  984. 

HISTORICAL  FACTS. 

may  be  alluded  to  In  argument  to  jury,  §  984. 

HOMESTEAD, 

occupancy  and  abandonment  of,  a  question  of  intent  and  fact,  §  1860. 
precedents  of  instructions  under  this  head,  §§  1361,  1862. 
HOMICIDE, 

burden  on  defendant  to  show  circumstances  of  excuse  or  justification, 

§2211. 
instruction  concerning  homicide  per  infortunium,  2215. 
See  Instructions;  Malice;  MANSLAUOHtER;  Murdbr;  Rbasokabi2 
Doubt;  Sblf- Defense. 
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HORSES, 

noises  frightening  horses,  whether  nuisances,  §  1919. 

HOSPITALITY, 

customary  hospitality  to  jurors  no  ground  of  new  trial,  §  2566. 

HOSTILE  ACTS, 

previous  hostile  acts  of  witness  admissible  in  impeachment,  §  490. 

HOSTILE  FEELINGS, 

shown  on  cross-examination,  §  460,  et  seq, 

HOSTILE  STATEMENTS, 

previous  hostile  statements  of  witness  admissible  in  impeachment, 
§§  490,  499.  # 

HOTELS, 

nuisances  in,  §  1903. 

HOUSE-BREAKING, 

place  of  entry  said  to  be  a  question  of  law,  §  1479. 

HOUSEHOLDER, 

who  is  a,  §  63. 

not  a  householder,  a  ground  of  challenge,  §  63. 

HUSBAND  AND  WIFE, 

relationship  by  affinity  grounded  on  marriage  relation,  §  61. 

action  for  materials  furnished  to  house  of  married  woman  on  request 

of  husband,  §  1167. 
whether  husband  acted  as  tenant  or  servant  of  wife,  a  question  of  f act,    ' 

§  1343. 
authority  of  husband  to  employ  attorney  for  wife,  question  of  f act, 

§  1379. 

HYPOTHETICAL  QUESTIONS, 

cautionary  instructions  as  to  acceptance  of  facts  stated  in  hypothetical 

questions  to  experts,  §  2430. 
See  Experts. 

I. 

IDEM  SOKAyS, 

whether  two  names  are  idem  aonanSy  a  question  of  fact,  §  1626. 
correct  spelling  of  names  which  are  idem  sonans,  immaterial,  §  2266. 

IDENTITY, 

no  right  of  peremptory  challenge  on  issue  of,  §  43,  p.  88. 
when  inspection  ordered  in  case  of  disputed  identity,  §  860. 

inspection  of  the  defendant  on  a  question  of  personal  identity^ 

§  857. 
when  brought  up  under  a  habecis  corpus  ad  teatiflcandumt  §  857. 
when  a  question  of  law  and  when  of  fact,  §§  1460-1457. 
generally  a  question  for  jury,  §  1450. 
deed  to  two  persons  of  the  same  name,  §  1451. 

said  to  create  a  latent  ambiguity,  §§  1360,  1461. 

141 
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IDENTITY  —  Continued. 

Illustrations :  deed  io  father  or  son,  questlop  for  jniy, 
§  1452. 
Identity  of  personal  property  in  replevin,  §  1453. 
re$  judicata:  identity  of  the  issues  in  a  former  proceeding, 

§  1454. 
identity  of  signature,  §  1455. 
difference  between  two  machines,  §  1456. 
identity  of  the  specifications  of  a  patent,  §  1457. 
of  words  in  written  Instruments,  §  1091. 
ol  articles  destroyed,  in  fire  insuraiye,  §  1305. 
whether  two  names  are  idem  sonana^  a  question  of  fact,  §  1526. 
instructions  as  to  the  strength  of   evidence  to  establish  identity, 

§  2448. 
of  documents  in  skeleton  bills  of  exceptions,  §§  2787-2793. 

IDENTITY  OF  LAND, 

question  for  jury,  §  1461,  el  aeq. 
See  BouKDABY. 

IDIOCY, 

inspection  in  case  of,  §  850. 

leNORANCE, 

of  the  English  language,  a  ground  of  challenge,  §f  10,  55. 
inability  to  read  and  write  is  not,  §  56. 

ILL-FEELING, 

as  a  ground  of  challenge,  §  72. 

against  attorney  of  a  party  does  not  disqualify  juror,  §  78. 

of  witness  toward  a  party  shovm  in  impeachment,  §§  490,  491. 

« ILLEGAL,'' 

not  a  sufficient  objection  to  evidence,  §  694. 

ILLEGALITY, 

in  selecting  jury  list,  ground  of  challenging  array,  §  33. 

right  to  open  and  close  in  proceeding  of,  in  Georgia,  §§  249,  250. 

ILLITERATE  PERSON, 

fraud  in  inducing  to  sign  promissory  note  for  excesslye  amount,  §  1981.  J 

effect  of  negligence  in  such  person,  §  1982. 
note  void  in  hands  of  innocent  holder  before  matorlty,  §  1983. 
ILL-WILL, 

shown  on  cross-examination,  §  450. 

how  far  details  of,  gone  into,  §  451. 
remoteness  of  ill-feeling  in  point  of  time,  §  452. 

"IMMATERIAL," 

not  a  sufficient  objection  to  evidence,  §  694. 

"IMMEDIATELY," 

meaning  of,  §  1532. 

"IMMEDIATELY  AFTERWARDS," 
meaning  of,  §  1582. 
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IMPANELING  JURY, 

statutes  prescribing  details  of,  directory,  §  8a,  p.  84. 

discretion  of  trial  court  in,  §§  88,  89. 

power  to  discharge  jurors  after  sworn,  §  90, 

time  and  order  of  challenging,  §  91. 

holding  peremptory  challenges  in  reserve,  §  92. 

retraction  of  challenge  or  acceptance,  §  98.  ^ 

order  of  challenging  as  between  the  parties,  §  94. 
mode  of  impaneling,  §  95. 
impaneling  by  lot,  §  96. 
challenging  the  polls  of  a  special  jury,  §  97. 
stating  the  grounds  of  challenge,  §  98. 
triors  of  challenges,  §  99« 
the  court  as  a  substitute  for  triors,  §  100. 
examination  of  venire  man  on  voir  dire,  §  101. 

what  questions  put  to  him,  §  102. 

questions  touching  religious  or  poUtical  opinions,  feelings, 
etc.,  §  108. 
«W6aring  singly  or  in  a  body,  §  104. 
time  of  swearing,  §  105. 
re-swearing,  J  106. 
swearing  for  the  term,  §  107. 
form  of  the  oath,  §  108. 

in  particular  cases,  $  109. 
See  Jury, 

IMFEACHMENT, 

of  defendants  in  criminal  cases  who  testify  In  their  own  behalf,  §  648. 
prisoner  making  unsworn  statement  not  subject  to,  §  670. 

IMFEACHMENT  OF  WITNESSES, 

four  modes  of  impeaching  the  credit  of  a  witness^  §  489. 
of  indirect  Impeachment,  §§  490-515. 

impeachment  by  proof  of  previous  contradictory  statements,  §§  490-515. 
by  proof  of  previous  hostile  declarations  or  acts,  §  490. 
this  mode  of  impeachment  on  absolute  right,  §  490. 

illustration,  §  491. 
previous  inconsistent  declarations  not  evidence  in  chief,  §  492. 
rule  does  not  extend  to  contrary  expressions  of  opinion,  §  493. 
competency  not  determined  by  degree  of  contradiction,  §  494. 
not  necessary  that  previous  declaration  should  be  intentionally 

false,  §  495. 
necessity  of  laying  foundation  by  first  interrogating  witness, 
§496. 

foundation  need  not  be  laid  where  witness  is  a  party, 

§  497. 
nor  where  no  objection  is  made,  §  498. 
whether  right  of  explanation  a  privilege  of  witness, 
498,  499. 
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IMPEACHMENT  OF  WITNESSES  — Continued. 

rule  extends  to  evidence  of  previous  threats  or  liostile 

declarations,  §  499. 
rule  where  previous  statement  is  in  writing,  $  500. 
manner  of  interrogating  witness  as  to  such  writing, 

§501. 
particularity  in  laying  a  foundation,  §  502. 

time  when,  place  where  and  person  to  whom 

statement  made,  §  502. 
precise  question  not  necessary,  §  502. 
form  of  question  in  discretion  of  court,  §  502. 
contradictory  testimony  on  a  former  trial,  §  503. 

statements  omitted  in  giving  former  testimony,  §  508. 

how  such  contradictory  testimony  shown,  §§  508, 504. 

minutes  of  grand  jury,  §  503. 

deposition  of  the  witness,  §  504,  505. 

stenographic  notes,  §  504. 

private  memoranda,  §  504. 

parol  evidence  although  such  memoranda  exist,  §  504. 

what  if  the  former  testimony  inadmissible,  §  508. 

proving  contradictory  statements  in  other  cases,  §  505. 

admission  of  contradictoiy  statements  dispenses  with 

proof,  §  506. 
what  if  witness  says  he  does  not  remember,  §  507. 
witness  must  answer   categorically  and  explain  on 
re -examination,  §  508. 
impeachment  of  married  woman  by  evidence  of  conspiracy  of  husband, 

§509. 
recalling  opponent's  witness  to  put  impeaching  questions,  §  510. 
Impeachment  of  one's  own  witness,  §  511. 
in  general  not  allowed,  §  511. 
even  where  witness  is  opposite  party,  §  511. 
reason  of  the  rule,  §  511. 

exceptions  where  party  Is  surprised  or  entrapped,  §  512. 
in  which  case  previous  contradictory  declarations  shown,  §  512. 
exception  in  case  of  hostile  witness,  §  513. 
exception  where  witness  called  by  both  parties,  §  514. 
right  to  contradict  statement  of  one's  own  witness,  §  515. 
impeachment  by  proof  of  bad  character  or  bad  character  for  veracity, 

§§  620-587. 
by  proof  that  the  witness  has  been  convicted  of  crime,  §§  520,  535. 
by  evidence    that   the  witness  is  of   a   defective  mind  or  memory, 

§  536. 
inadmissible  modes  of  Impeachment,  §  537. 
error  to  exclude  competent  impeaching  testimony,  §  521. 
impeachment  by  evidence  of  bad  character,  §§  522-534. 
by  evidence  of  bad  cliaractcr  for  veracity,  §  523. 
specific  acts  not  inquired  into,  §  524, 
character  of  female  witness  for  chastity,  §  525. 
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IMPEACHMENT  OF  WITNESSES  —  Continued. 

limitations  as  to  time  and  place,  §  526. 

confined   to  where    witness  resides  or  has  recently 

resided,  §  526. 
when  extended  to  a  former  period,  §  526. 
when  extended  to  another  neighborhood,  §  526. 
confined  to  a  reasonable  time  before  trial,  §  526. 
limits  of,  discretionary  with  trial  court,  §  526. 
instances  of  going  back  to  four,  five  and  seven  years, 

§  526. 
showing  reputation  in  different  places,  §  526,  p.  452. 
extent  of  the  reputation,  §  527. 

what  two  or  three  persons  have  said  not  sufficient, 

§  627. 
general  estimation  among  neighbors  required,  §  527. 
not  necessary  to  show  what  majority  of   neighbors 

think,  §  527. 
impeachment  by  one  witness  only  unsatisfactory,  §  527. 
reputation  defined,  §  528. 
mode  of  examining  an  impeaching  witness,  §  529. 
laying  a  foundation,  §  529. 

question  calling  for  general  reputation,  §  529.  » 

not  to  be  asked  what. he  has  heard  others  say,  §  529. 
must  be  able  to  state  what  is  generally  said,  §529. 
must  come  from  the  neighborhood  of  the  impeached  witness, 

§529. 
not  enough  that  he  knows  reputation  \*  from  rumor,"  §  529. 
how  cross-examined,  §  530. 
may  be  asked  *'  what  makes  reputation,'*  §  530. 
what  interrogatories  after  foundation  laid,  §  531. 
form  of  question,  §  581. 

whether  he  would  believe  Impeached  witness  on  oath,  §  532. 
reason  of  the  rule  which  admits  this  question,  §  533. 
reasons  for  the  opposing  rule,  §  534. 
corroborating  and  sustaining  witnesses  whose  credit  has  been  assailed, 

§§  541,  582. 
fiufflciency  of  impeaching  testimony,  a  question  for  jury,  §  1044. 
instructions  as  to  the  credit  to  be  given  to  impeached  witnesses,  §  2426. 

IMPLIED  BIAS, 

in  jurors,  a  ground  of  challenge,  §  52. 

IMPLIED  MALICE, 

doctrine  of  implied  malice  in  actions  for  slander  or  libel,  §  2085. 

instruction  as  to  implied  malice  in  such  cases,  §  2048. 
doctrine  of  and  instructions  upon,  §§  2581-2533. 

IMPLIED  PROMISES, 

contract  not  implied  contrary  to  the  real  understanding  of  the  parties, 
§  1148. 

this  proposition  not  universally  true,  §  1 148. 
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IMPLIED  PROMISES— Contlxmed. 

not  trae  in  cases  where  a  party  may  waive  a  tort  and  8%b  for 
reasonable  yalae,  §  1149. 
I  and  not  true  in  case  of  building  contracts,  §  1150. 

here  contractor  may  sne  on  implied  promise  for  rea- 
sonable value,  although  contract   not   fully  per- 
formed, §  1150.  * 
and  owner  may  recoup  damages  for  breach  of  same, 
§  1160. 
commentary  on  the  proposition  that  a  contract  is  not  implied 
contrary  to  the  real -understanding  of  the  parties,  §  1151. 
proposition   that  a  moral  obligation  will  not   of  Itself  support  an 
Implied  promise,  §  1152. 

illustration :  adult  son  not  obliged  to  support  indigent  parents, 

§  1163. 
father  not  obliged  to  support  adult  indigent  child,  §  1153. 
proposition  that  a  request  is  necessary  to  raise  an  implied  promise, 
§  1154. 

observations  on  this  proposition,  §§  1166,  1166. 
pleader  must  allege  a  request,  §  1166. 
cases  where  the  request  will  be  implied,  §  1165. 
I         .       promise  not  implied  contrary  to  manifest  justice,  §  1156. 
r  whether  a  promise  will  be  implied  is  a  qaestion  of  law,  §  1157. 

^  but  where  law  does  not  imply  a  promise,  what  the  parties  intended  Is 

a  question  of  fact,  §  1167. 

illustrated  in  the  case  of  a  step- son  living  with  step-father, 

§  1167. 
and  in  the  case  of  a  husband  ordering  materials  for  repair  of 

house  of  wife,  §  1167. 
and  in  the  case  where  acknowledgment  of  tenancy  does  not 
raise  agreement  to  pay  rent,  §  1167. 
instructions  as  to  implied  contracts  between  members  ot  the  same 
family  to  pay  for  board,  services,  etc.,  §  1158. 

IMPBESABIO  CONTRACT, 

identity  of  land  in,  when  question  of  fact,  §  1463. 

IMPRESSIONS, 

not  fixed  in  their  character,  do  not  disqualify  jurors,  §  78. 

which  will  readily  yield  to  evidence,  do  not  disqualify  jurors,  §  79. 

of  witnesses,  §  376. 

what  strength  of  recollection  necessary  to  admit  statements  of,  §  376. 

"IMPROPER,'* 

not  a  sufficient  objection  to  evidence,  §  694. 

IMPUTED  NEGLIGENCE, 

when  negligence  of  parent  or  custodian  of  child  imputed  to  chUd, 

§  1G87. 

"  INADMISSIBLE," 

not  a  sufficient  objection  to  evidence,  §  694. 
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INCEST, 

corroboration  of  testlmoay  of  party  to  incestuous  intercourse,  §  647. 
INCOMPETENCY, 

objection  to  incompetency  not  taken  by  motion  to  strike  out,  §  718. 
« INCOMPETENT, " 

not  a  sufficient  objection  to  evidence,  §  694. 
INDEriNITE  OPINIONS, 

do  not  disqualify  jurors,  §  78. 
INDEMNIFICATION, 

of  party  injured  by  recusancy  of  witness,  §  169. 
mniCIA  OP  CRIME, 

exhibited  to  jury  in  criminal  cases,  §  871. 
blood-stained  clothing,  §  871. 
burglar's  tools,  §  871. 
bones  and  skull  of  deceased,  §  871. 
said  to  be  inanimate  witnesses,  §  871. 
INDICT  ABLE  OFFENSES, 

may  also  be  punished  as  contempts,  §  127. 

INDICTED, 

cross-examination  as  to  whether  witness  has  been,  §  467. 

INDICTMENT, 

proof  of ,  not  admissible  in  impeachment,  §  535. 

in  homicide,  judge  restricts  finding  to  a  single  count,  §  2185. 

INDIRECT  IMPEACHMENT, 

by  evidence  of  previous  contradictory  declarations,  hostile  f eellngi 
etc.,  §  489,  ti  seq, 

INDORSEMENT. 

admission  of  document  In  evidence  renders  proof   of    indorsement 
unnecessary,  §  823. 

'     INDORSEMENT  IN  BLANK, 

effect  of,  in  action  by  assignee  of  note,  §  1244. 

INDORSER, 

not  necessary  to  give  a  notice  to  produce  notice  to,  §  776. 

competent  to  give  notice  to  prior  indorser,  §  1231. 

municipal  corporation  not  liable  for  honest  mistake  of,  §  1747. 

INDUCEMENT, 

variances  in  respect  of  matters  of,  immaterial,  §  2257. 

INFANT, 

reasonable  time  for  disaffirmance  of  contract  on  coming  of  age,  §  1543. 
what  are  necessaries  of,  question  of  law  or  fact,  §  1585. 
See  Children;  Instructions-,  Nsgligbnce. 

INFERENCES  OP  FACT, 

from  other  facts  drawn  by  jury,  §  1039. 

what  to  be  drawn  iu  determining  question  of  sale  or  no  sale,  §  1168. 

See  Presumptions;  Province  ov  Court  and  Jury. 


} 
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INFERIOR  COURTS, 

power  of,  to  punish  contempts,  §  129. 

INFORMATION, 

witness  must  giye  sonrce  of,  §  889. 

INFORMATION  AND  BELIEF, 

affidavits  on,  as  to  misconduct  of  jurors,  nullities,  §§  2603,  2622. 

INJUNCTION, 

no  remedy  by,  in  case  of  commitment  for  contempt,  §  147. 

INNKEEPER, 

not  disqualified  as  juror  in  action  by  or  against  guest,  §  67. 
notice  of,  to  guest  of  usage  of  leaving  money  or  valuables  at  bar,  §  1492. 
liable  at  common  law  for  all  articles  brouglit  to  tlie  inn  by  the  g^est, 
whether  baggage  or  not,  §  1581. 

liable  for  documents,  specialties  and  instruments  of  evidence, 
§  1581. 
burden  of  proof  where  goods  of  guest  are  lost,  §  1848. 
his  liability  in  respect  of  such  goods,  §  1848. 

INNOCENCE, 

belief  of  Innocence  of  accused  disqualifies  juror,  §  78. 
belief  in  bare  possibility  of,  disqualifies  juror,  §  80. 
expressing  belief  of,  in  argument,  §  972. 

view  that  reasonable  doubt  of  guilt  is  a  probability  of  innocence,  §  2484. 
view  that  it  is  something  more  than  a  probability,  and  less 
than  an  absolute  certainty,  §  2485. 
presumption  of,  see  Reasonable  Doubt. 

INQUEST  OF  OFFICE, 

what  is  a  good  statutory  inquest,  §  2668. 

INQUIRY, 

See  Writ  of  Inquiry. 

INSANITY, 

no  right  of  peremptory  challenge  on  Issue  of,  §  48,  p.  88. 

prejudice  against  defense  of,  not  a  disqualification  in  a  juror,  §  73. 

right  to  open  and  close  on  Issue  of,  §  238. 

non-experts  allowed,  to  give  opinion  as  to  appearance  of,  §  379. 

experts,  how  examined  as  to,  §§  601,  616.     (See  also  Experts.) 

a  question  of  fact,  §  1524. 

presumption  of  sanity  and  burden  of  proof  to   overthrow  the  same, 

§  2624. 
how  juries  instructed  as  to  g[uarUum  of  proof  necessary  to  establish 
defense  of  insanity,  §  2525. 

instructions  based  on  the  conception  that  the  evidence  must 

satisfy  the  jury,  §  2526. 
a  general  charge  on  the  subject  of  insanity  in  a  case  of  mur- 
der, §  2527. 

INSOLVENCY, 

effect  of  insolvent  inserting  a  bill  of  exchange  in  his  schedule,  §  1234. 
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INSPECTION, 

right  of  opponent  to  inspect  memorandnm  nsed  by  witness  to  refresh 

recollection,  §  402,  snbsec.  2,  p.  »6S. 
where   meaning   of   written  instrument   determined    on   inspectioUi 

construed  by  court,  §  1195. 
of  the  discovery  and  inspection  of  books  and  papers,  §  7dO-84S. 
under  the  Federal  statute,  §§  730-740. 
.  under  the  statutes  of  New  York,  §§  743-764. 
notice  to  produce  at  trial  and  secondary  evidence  of  contents^ 

§§  770-796. 
secondary  evidence  of  lost  instruments,  §§  799-810. 
use  of  books  and  papers  produced  at  trial,  §§  814-844. 
right  of  inspection  at  the  trial,  §  827. 
what  use  gives  this  right,  §  827. 
proving  signature  does  not,  §  827. 
what  questions  founded  upon  do,  §§  827,  828. 
right  of  inspection  where  document  produced  on  no- 
tice, §  829. 
of  persons  and  things  in  court  —  trial  by  inspection,  §§  860-972. 

In  what  cases  inspection  of  the  body  formerly  permitted,  §  850, 
non-age,  §  850. 
personal  Identity,  §  850. 
Idiocy,  §  860. 
appeal  of  mayhem,  §  850. 
trespass  for  mayhem,  §  850. 
atrocious  battery,  §  850. 
to  increase  the  damages,  §  850. 
In  what  cases  still  commonly  granted,  §  851. 
plea  of  pregnancy,  §  851,  subsec.  1. 
question  of  descent,  §  861,  subsec.  2. 
Impotency,  §  851,  subsec.  8. 
personal  injuries,  §  851,  subsec.  6. 
disputed  identity,  §  851,  subsec.  7. 
indicia  of  crime,  §  851,  subsec.  8. 
in  cases  of  .alleged  pregnancy,  §  852. 
jury  of  matrons,  §  852. 
writ  de  ventre  inspictendOf  §  852. 
commission  of  expert  surgeons,  §  852. 
In  proceeding  for  divorce  or  nullity  of  marriage,  §  853. 
remedy  not  refused  because  indelicate,  §  853. 
but  good  faith  and  honesty  must  appear,  §  853. 
and  then  under  old  law  only  after  triennial 

cohabitation,  §  858. 
when  discretionary,  §  853. 
order  of  how  enforced,  §  854. 
mode  of  inspection  in  such  cases,  §  855. 
when  by  reference  to  master,  §  855. 
ex  parte  examinition  not  sufficient,  §  856. 
oath  of  the  inspectors,  §  85r>. 


{ 
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their  report,  §  855. 

reasons  for  their  condneion  not  giTen,  f  865.. 
witnesses  examined  touching  the  same,  §  855.- 
Inspection  of  the  child  in  filiation  cases,  §  856. 

not  permitted  in  the  case  of  exceedingly  young  child- 
ren, §  856. 
inspection  on  a  question  of  personal  identity,  §  857. 
exhibiting  injured  parts  of  the  human  body  to  the  jury,  §  858. 
compulsory  physical  examination  of  plaintiff  in  actions  for 
personal  injuries,  §  859. 

view  that  such  examination  discretionary,  §  859. 
view  that  such  inspection  should  not  be  allowed,  §  859* 
'      view  that  it  is  a  matter  of  right,  §  859. 

to  be  enforced  by  dismissal  of  action,  §  859. 
whether  ordered  before  trial,  §  860. 
such  examination,  how  conducted,  §  861. 
plaintiff  not  compelled  to  perform  physical  acts  before  joiy,. 

§§  862,  863. 
experiments  in  preparation  for  trial  or  hearing,  {  864. 
compelling  inspection  of  chattels  at  trial,  §  865. 

whether  court  has  power  to  compel  such  inspectioiv 

§  865. 
brinj^ing  a  dog  Into  court,  §  865. 
refusing  to  produce  a  dog  on  notice,  §  865. 
physical  examination  of  the  defendant  in  criminal  trials,  §  866. 

whether  a  violation  of  constitutional  priyilege  against 

self -crimination,  §  866. 
compelling  prisoner  to  exhibit  tatoo  marks,  §  866. 
to  exhibit  hand,  §  866. 
to  sit  where  the  jury  can  see  him,  §  866. 
compulsory  experiments  by  the  prisoner  disclosing  guilt,  §  867. 
putting  his  shoe  in  a  tracic,  §  867. 
making  foot-print  in  an  ash-heap,  §  867. 
or  in  a  pan  of  soft  mud  brought  into  court,  §  867. 
exhibition  of  obscene  photographs  on  trial  of  an  indictment 
for  circulating,  §  868. 

use  of  photographic  and  stereoscopic  views  at  trial,  §  869. 
use  of  such  views  permitted,  §  869. 
object  may  be  enlarged  by  stereoscopic  or  magnUy-^ 

ing  glass,  §  8G9. 
and  taken  to  jury  room,  §  869. 
use  of  plans  and  diagrams  at  trial  permitted*  S  870. 
exhibition  of  indicia  of  crime,  §  871. 
blood-stained  clothing,  $  871. 
burglar's  tools,  §  871. 
bones  of  deceased  person,  §  871. 
skull  of  a  deceased  person,  §  871. 
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when  court  will  not  assume  labor  of  examining  a  printed  book  brought 
in  for  inspection,  §  872. 

cross-examination  of  medical  experts  that   have  examined 
plaintifiTs  body,  §  680. 
As  to  inspection  of  things  out  court,  see  View. 

"INSTANTLY," 

meaning  of ,  §  1532. 

INSTBUCTIONS, 

instructing  jury  to  disregard  improper  matters  rehearsed  in  opening 

statement,  §  265. 
excluding  evidence  improperly  admitted,  §  361|  p.  316;  §§  2854,  2855. 
motion  to  instruct  not  a  good  objection  to  evidence,  §  700. 
erroneous  instructions  concerning  the  use  of  knowledge  acquired  by  a 

view,  §§  891,  896. 
what  instruction  proper  before  sending  jury  out,  §  892. 
how  jury  instructed  as  to  use  made  of  knowledge  acquired  by  view, 

§  894. 
as  to  statements  of  law  made  by  counsel  in  arguing  to  jury,  §  951. 
curing  prejudicial  arguments  by  Instructions,  §§960,  961. 
court  to   Instruct  jury  as  to  inferences  drawn  from  the  words  In 

writings,  §  1082. 
how  jury  instructed  where  parol  evidence  is  introduced  to  explain  a 

will,  §  1085. 
as  to  implied  contract  between  members  of  family  to  pay  for  board, 

services,  etc.,  §  1158. 
precedents    of    instructions   touching   sales    of   personal    property, 

§§  1180-1189. 
precedents  of  instructions  as  to  adverse  possession  under  color  of 

title,  §§  1423-1430. 
as  to  the  application  to  the  land  of  the  calls  of  a  deed  or  grant, 

§§  1464,  1465. 
how  juries  instructed  in  actions  for  negligence,  §  1718. 

precedents  of  Instructions  in  such  actions,  §§  1718-1825. 
as  to  contributory  negligence,  §  1718. 
that  omission  of  statutory  precaution  is  negligence 

per  se,  §  1719. 
as  to  the  causal  connection  between  wrong  and  injury, 

§  1720. 
as  to  contributory  negligence,  §  1721. 
whether  plalntlff^s  or  defendant's  negligence  the  prox- 
imate cause,  §  1722. 
non-liability  for  subsequent  aggravation  of  plaintiff's 

damages,  §  1728. 
duty  of  person  injured  to  employ  surgical  aid  and  to 

use  care  to  diminish  damages,  §  1724. 
in  cases  of  injuries  to  children,  §§  1727-1734. 
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in  the  relation  of  master  and  Berrant,  §§  1787-1740. 
i  In  actions  against  mnnlcipal  corporations,  §§  1742-1768. 

in  actions  against  carriers  of  passengers,  §§  1772-1795. 
!  in  actions  for  injuries  to  travelers  at  railway  cross- 

ings, §§  1800-1803. 
in  actions  for  injuries   to  trespassers  npon  railwaj 

tracks,  §§  1805-1808. 
in  actions  for  railway  injuries  to  domestic  animals, 

§§  1808-1812. 
in  actions  for  damages  from  railway  fires,  §§  1815-1818. 
as  to  tlie  care  required  of  the  owners  of  fixed  property, 
'  §  1820. 

;  in  actions  for  obstruction  of  water  by  railway  embank- 

j  ment  and  insufiicient  culvert,  §  1821. 

I  in  actions  growing  out  of  collisions  on  the  highway, 

'  §§  1822-1824. 

other  instructions  applicable  to  various  situations  In 
actions  for  negligence,  §  1825. 
precedents  of  instructions  in  actions  against  carriers,  §§  1872-1881. 
jury  how  instructed  in  cases  of  fraud,  §  1958. 

precedents  of  instructions  in  actions  grounded  on  fraudulent  repre- 
sentations, §§  1962-2001. 

as  to  effect  of  negligence  of  purchaser,  §  1962. 

as  to  quantum  of  proof  to  establish  fraud,  §  1968. 

caution  to  jury  as  to  grounds  of  recovery,  §  1964* 

several  liability  of  defendants,  §  1965. 

deceit  in  exchanging  goods,  §§  1966,  1967. 

measure  of  damages  in  such  a  case,  §  1968. 

exemplary  damages  in  such  a  case,  §  1968. 

fraud  as  a  counter-claim  in  an  action  to  foreclose  a  mortgage, 

§  1969. 
grounds  of  a  successful  defense  stated,  §  1969. 
the  same  subject  stated  from  the  plaintiff 's  standpoint,  (  1970. 
verdict  in  such  a  case,  how  framed,  §  1972. 
plaintiff 's  knowledge,  how  far  material,  §  1978.» 
that  defendant's  knowledge  bars  counter-claim,  §  1974. 
fraud  as  a  defense  to  an  action  of  replevin,  §  1975. 
burden  of  proof  and  quantum  of  proof,  §  1975. 
fraudulent  intent  must  be  shown,  §  1976. 

but  may  be  shown  by  subsequent  conduct,  §  1977. 
fraud  provable  by  circumstantial  evidence,  §  1978. 
circumstances  from  which  jury  may  infer  fraud,  §  1979. 
grounds  of  recovery  of  damages  for  fraudulent  representations, 

§  1980. 
fraudulently  inducing  an  illiterate  person  to  sign  a  note  for  aa 

excessive  amount,  §  1981. 
effect  of  negligence  in  such  a  case,  §  1982. 
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such  a  note  void  in  hands  of  Innocent  holder  before  maturity, 

§  1983. 
what  representations  avoid  a  contract,  §  1984. 
effect  of  acquiescence  after  discovery,  §  1984. 
application  of  this  principle  to  a  sale  of  a  chattel,  concealing 

an  incumbrance,  §  1986. 
effect  of  information  as  to  incumbrance,  §  1986. 
effect  of  misrepresentations  as  to  its  amount,  §  1986. 
in  actions  for  damages  for  fraudulent  representations  as  to 

financial  condition  of  third  party,  §  1987. 
in  actions  for  fraudulent  representations  In  sales  of  real  estate, 

§  1988. 
the  same,  where  plaintiff  sues  for  damages,  §  1989. 
false  representations  without  knowing  whether  true  or  false, 

§  1990. 
measure  of  damages  In  such  a  case,  §  1991. 
deceit  In  inducing  purcliase  of  a  worthless  patent,  §  1992. 
deceit  In  inducing  the  malung  of  a  contract,  §§  1998,  1994. 
whether  damage  accrued  from  a  fraudulent  representation, 

§  1995. 
how  evidence  to  be  considered,  §  1996. 
whether  injury  avoidable  by  reasonable  care,  §  1998. 
circumstances  to  be  considered  in  determining  negligence,  §  1 999 . 
elements  of  damage  in  such  a  case,  §  2000. 
caution  as  to  weighing  testimony  touching  fraudulent  repre- 
sentations, §  2001. 
on  the  power  of  juries  as  judges  of  the  law,  §§  2138,  2139,  2141-2148. 
as  to  the  right  of  self-defense,  §§  2163-2174. 
as  to  particular  crimes,  §§  2193-2219.- 

precedents  of  instructions  as  to,  — 

adulterous  cohabitation,  §  2193. 
assault,  §  2194. 
burglary,  §  2195. 
rape,  §  2196. 
robbery,  §  2197. 

that  concert  among  robbers  provable  by  cir- 
cumstances, §  2198. 
conspiracy,  §2199. 
conspiracy  to  murder,  §  2200. 
embezzlement  by  bailee,  §  2201. 
larceny,  §  2202. 

perjury  —  strength  of  evidence  to  convict^  §  2203. 
murder  at  common  law,  §  2204. 

lapse  of  time  between  formation  of  intent  and 
act,  §2206. 
murder  in  second  degree,  §  2207. 

murder  presumed  to  be  in  second  degree,  §  2208. 
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deflnitioiis  in  mirder  cases  :«<ir{IlfiiUTr  ''de- 

libenlelj/*   <«  premeditatedlj,"  ^'mmlioe,*' 

<«  malice     aforetiioiiglit,**     '^  premediUted 

malice,*'  f  2310. 

homicide  — Imrden  on  defendant  to  show  drcomstuioes 

of  excuse  or  jnstiiication,  §  2211. 
manslaoghter,  f  {  2212-2214. 
Inrolontary  manslaoghter,  f  2214. 
homicide  per  infortunium^  f  2215. 
who  liable  as  aiders  and  abettors,  §  2216. 
riot:  wliat  participants  gniltr,  {  2217. 
dmnkenness  as  affecting  degrees  of  gnllt,  f  2218. 
other  instmctions  in  criminal  cases,  {  2219. 
iDTading  the  province  of  the  jniy,  §§  2280-2304. 

Judges  prohibited  from  cliarging  on  questions  of  fact,  $  2280. 
bnt  maj   state   the  testimony  (in  some  jurisdictions)  and 

declare  the  law,  §  2281. 
further  of  stating  the  testimony,  §  2282. 

decisions  under  the  Georgia  statute,  §  2283. 
rule  under  the  Texas  statute,  §  2284. 
must  not  charge  as  to  the  credibility  of  particular  witnesses, 
{  2286. 

instances  under  this  rule,  §  2286. 
must  not  charge  as  to  the  weight  of  evidence,  §  2287. 

instances  under  this  rule,  §§  2288,.2289. 
must  not  draw  inf erences  of  fact,  §  2290. 
nor  construe  the  language  of  witnesses,  §  2291. 
English  rule  allowing  judges  to  express  opinion  on  the  facts, 
{  2292. 

this  rule  in  force  in  the  Federal  courts,  §  2298. 
and  in  the  courts  of  several  of  the  States,  §  2294. 
must  not  assume  material  facts,  §  2295. 

rule  in  the  Federal  courts  under  this  head,  §  2296. 
incidental   expressions   of   opinion  as  to  the  facts, 

§§  2297,  2298. 
expressing  opinions  on  the  facts  by  careless  or  frivol- 
ous remarlcs,  §  2299. 

by  manner  and  emphasis,  §  2300. 
giving  argumentative  instructions,  §  2301. 
urging  tlie  jury  to  return  a  verdict,  §  2302. 
advising  the  jurors  to  yield  their  individual  opinions  to  each 

other,  §  2303. 
distinction  between  direction  as  to  the  law  and  advice  as  to 
the  facts,  §  230i. 
Of  the  elements  of  the  charge,  §§  2309-2332. 

view  that  the  instructions  must  be  confined  to  the  issues  made 
by  the  pleadings,  §  2309. 
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view  that  the  jury  shonld  be  instmcted  npon  the  case  made  by 
the  evidence  although  variant  from  the  Issues  made  by  the 
pleadings,  §  2310. 

amendments  in  the  case  of  such  variance,  §  2S11. 
further  of  this  subject,  §  2312. 

rule  In  criminal  cases  confines  Instructions  to  Indict- 
ment, §  2318. 
judge  must  state  the  Issues  and  not  refer  the  jury  to  the  plead- 
ings, §  2314. 
relation  of  the  charge  to  the  evidence,  §  2315. 

instructions   on   Illegal   evidence   admitted  without 
objection,  §  2316. 
probative  force  of  tlie  evidence  which  will  warrant  the  sub- 
mission of  an  hypothesis  of  fact  to  the  Jury,  §  2317. 
jury  must  "  believe  from  the  evidence,"  §  2318. 
error  to  submit  to  the  jury  an  hypothetical  state  of  facts 
which  on  the  evidence  stands  uncontradicted,  §  2819. 
illustrations  of  the  foregoing,  §  2320. 
stating  abstract  propositions  of  law,  §  2321. 
instructing  as  to  the  lower  degrees  of  crime,  §§  2822,  2828. 
instructions  should  be  hypothetical  where  the  evidence  is  con- 
flicting, §  2324. 

should  be  accurate,  clear,  pointed  and  definite,  §  2825. 
should  not  be  ambiguous.  Inconsistent  or  contradic- 
tory, §  2886. 
nor  couched  in  technical  language,  §  2827. 
should  cover  the  whole  case,  §  2828. 
instructing  on  particular  phases  or  theories,  §  2829. 
giving  undue  prominence  to  Isolated  parts  of  the  testi- 
mony, §  2330. 
making  a  principle  of  law  too  prominent  by  repetltioni 

§  2881. 
instructions  couched  in  general  terms,  §  2382. 
long  and  numerous  Instructions,  §  2333. 
of  requests  for  Instructions,  §§  2388-2369. 
non-direction  in  civil  cases,  §  2338. 
in  criminal  cases,  §  2339. 

statutes  requiring  the  judge  to  charge  the  jury,  §  2839. 
statutory  rule  in  Texas,  §  2340. 
rule  that  specific  instructions  must  be  asked  for,  §  2841. 

the  same  rule  where  the  judge  answers  points  as  in 

Pennsylvania,  §  2342. 
rule  in  Mississippi  that  the  judge  is  not  authorized  to 

instruct  except  upon  request,  §  2343. 
rule  in  Illinois  that  the  judge  may  give  Instructions  of 
his  own  motion,  §  2344. 
smnmlng  up  the  evidence,  §  2345. 
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distinction  between  non-direction  and  misdirection,  §  2346. 
riglit  to  appropriate  instructions  on  request,  §§  2347, 2S46. 
wlien  properly  refused,  §  2349. 

when  not  wholly  correct  in  point  of  law,  §  2349. 
or  lacking  definiteness  or  precision,  §  2349. 
or  requiring  modification,  §  2349. 
or    qualification   from   instructions   given    for    fbe 
opposite  party,  §  2349. 
modification  of  instructions  requested,  §  2350. 
judge  may  instruct  in  his  own  language,  §  2361. 
refusing  requests  covered  by  instructions  given,  §  2352. 
revoking  or  modifying  instructions  given,  §  2353. 
withdrawing  evid3nce  erroneously  admitted,  §  2354. 
error  of  excluding  testimony  not  cured  by  an  instmctioOy 

§  2355. 
declarations  of  law  in  chancery  cases,  §  2356. 
requests  when  granted,  how  presented  to  the  jury,  §  2367. 
what  if  jury  do  not  hear  the  instructions,  §  2357. 
rule  that  requests  for  instructions  should  be  presented  befoTe 
argument  commenced,  §  2358. 

when  not  presented  after  argument  closed,  §  2358. 

how  as  to  instructions  on  a  new  point,  §  2358. 

when   presented   before   commencement   of   closing 

argument,  §2358. 
view  that  refusal  of    request  after  argument  com- 
menced may  be  error,  §  2359. 
view  that  request  must  be  handed  up  before  the  gen- 
eral charge  is  given,  §  2360. 
view  that  court  is  bound  to  submit   requests  alter 
general  charge,  §§  2361,  2362. 
of  additional  instructions  after  the  jury  have  retired,  §§  2363, 2364. 
in  criminal  cases,  §  2365. 

in  civil  cases,  §  2366. 
necessity  of  counsel  being  present,  2367. 

how  under  New  York  code  of  civil  procedure,  §  2867. 
how  under  statutes  requiring  the  instructions  to  be 
delivered  before  argument,  §  2368. 
whether  jury  take  the  instructions  to  their  room,  §  2369. 
of  written  instructions,  §§  2374-2389. 

at  common  law,  discretionary  to  charge  orally  or  In  writing, 

§  2374. 
statutes  requiring  instructions  to  be  given  in  writing,  manda- 
tory, §  2375. 
not  to  be  given  orally  and  afterwards  written  out,  §  2376. 
oral  qualifications   of    written   instructions  not   permitted, 

§  2377. 
right  to  written  instructions  may  be  waived,  §  2378. 
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oral  instructions  given   In  favor   of   complaining   party  no 

ground  of  error,  §  2379. 
what  is  a  charge  or  an  Instruction  within  the  meaning  of  such 

statutes,  §  2380. 
whether  requests  made  verbally  or  in  writing,  §  2881. 
written  instructions,  how  delivered  to  a  jury,  §  2382. 

when  taken  down  by  a  stenographic  reporter,  §  2882. 
when  marked  '*  given  "  or  ''refused  "  and  signed  by 
the  judge,  §  2882. 

how  as  to  instructions  given  by  the   judge 

of  his  own  motion,  §  2382. 

whether   judge  may   read    passage  from  law  book, 

§  2883. 

Interpretation  of  statutes  which  require  the  judge  to  give  or 

refuse  the  instructions  asked  without  qualification,  §  2884. 

presumptions  on  appeal  or  error  that  Instructions  were  In 

writing,  §  2385. 
at  what  stage  of  trial  requests  for  written  instructions  pre- 
ferred, §  2386. 
right  of  counsel  to  propose  such  instructions  in  answer  to  a 

Juror's  question,  §  2887. 
loss  of  the  written  instructions,  §  2888. 
clerical  errors  in  written  instructions  —  discretion,  §  2889. 
of  the  appellate  review  of  instructions,  §§  2394-2408. 
necessity  of  objecting,  §  2394. 
necessity  of  excepting,  §  2895. 

distinction  between  exceptions  for  misdirection  and 

for  non-direction,  §  2396. 
exceptions  must  be  taken  separately  and  not  en  masses 

§  2397. 
grounds  of  exception  must  be  specifically  pointed  out, 
f  2898. 

statutory  rule  in  Indiana,  §  2899. 
statutory  rule  in  Texas  in  cases  of  felony, 
§  2400. 
mlBdirection  no  ground  for  new  trial  unless  jury  were  mis- 
led, §  2401. 
nor  because  of  error  in  instructions  unless  prejudicial, 

§  2402. 
nor  where  substantial  justice  has  been  done,  §  2408. 
nor  because  a  wrong  reason  has  been  given  for  a 

right  direction,  §  2404. 
nor  because  the  instructions  were  in  point  of  fact  mis- 
understood by  the  jury,  §  2405. 
theory  that  the  evidence  will  not  be  looked  into  to 
see  whether  the  verdict  was  right,  §  2406. 
how  instructions  construed  in  courts  of  error,  §  2407. 
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construed  according  to  the  evidence,  §  2408. 
cautionary  instructions  as  to  weighing  evidence,  §§  2413-2543. 

cautions  as  to  the  probative  value  of  various  kinds  of  evidence, 
2413-2456. 

court  may  propose  general  rules  to  the  jury  to  aid 

them  in  weighiug  evidence,  §  2414. 
may  rule  out  improper  evidentiary  matters,  §  2415. 
and  give  instructions  limiting  the  effect  of  evidence, 

§2416. 
and  explain  the  relative  value  of  affirmative  and  nega- 
tive testimony,  §  2417. 
and  give  general  advice  touching  the  credibility  of 
witnesses,  §  2418. 

and  instructions  as  to  partial  variances  be- 
tween witnesses,  §  2419. 
but  must  not  trench  upon  the  province  of  the  jury. 

§2420. 
nor  direct  attention  to  the  credibility  of  particular 

witnesses,  §  2421. 
may  give  cautions  as  to  the  number  of  witnesses, 

§  2422. 
may  instruct  as  to  the  maxim,  falsus  in  uno,  fcUsua  in 

omnibus,  §  2423. 
whether  error  to  advise  the  jury  that  such  testimony 

is  to  be  disbelieved  unless  corroborated,  §  2424. 
precedents  of  instructions  under  this  head,  §  2425. 
credit  to  be  given  to    the  testimony  of  impeached 

witnesses,  §  2426. 
necessity  of  corroboration  of  testimony  of  accom- 
plices, §  2427. 

precedent  of  an  instruction  under  this  head, 
§  2428. 
as  to  the  weight  to  be  attached  to  expert  testimony, 
§  2429. 

cautions   as  to  the  acceptance  of    the  facts 
stated  in  the  hypothetical  questions,  §  2430. 
as  to  verbal  admissions  and  confessions,  §  2481. 

precedents  of  instructions  under  this  head, 
§  2482. 
defense  of  alibi  not  to  be  disparaged.  §  2433. 

caution  to  jury  as  to  this  defense  in  Webster's 

case,  §  2434. 
application  of  the  rule  of  reasonable  doubt  to 

this  defense,  §  2435. 
view  that  a  reasonable  doubt  of  the  presence 
of  the  accused  at  the  place  of  the  crime 
acquits,  §  2436. 
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view  that  an  alibi  is  an  extrinsic  defense  as  to 
which  the  burden  of  proof  is  on  the  accused 
to  establish  it  by  a  preponderance  of  evi- 
dence, §  2487. 

jury  how  instructed  where  this  view 
prevails,  §  2488. 
other  instructions  as  to  this  defense,  §  2489. 
model  of  a  complete  hypothetical  instruction 

as  to  this  defense,  2440. 
when  court  not  required  to  charge  as  to  this 

defense,  §  2441. 
effect  of  an  unsuccessful  attempt  to  prove  an 
alibiy  §  2442. 
as  to  the  strength  of  evidence  to  establish  identity, 

§  2448. 
as  to  the  evidence  of  good  character,  §  2444. 
as  to  the  value  of  the  testimony  of  the  accused,  §  2446. 
no  rule  of  law  enjoining  distrust  of  such  tes- 
timony, §  2446. 
instructions  under  this  head,  §  2447. 
as  to  the  credence  to  be  given  to  the  unsworn  state- 
ment of  the  accused,  §  2448. 

jury  instructed  to  give  it  what  weight  they 

think  it  entitled  to,  §  2449. 
what  further  cautions  given  concerning  it, 
§  2450. 
failure  of  the  accused  to  testify,  §  2451. 
absence  of  countervailing  evidence,  §  2452. 

precedents  of  instructions  on   this  subject, 

§2458. 
instructions  as  to  inference  from  failure  of 
prisoner  to  offer  explanation,  §  2454. 
as  to  the  declarations  of  co-conspirators,  §  2455. 
as  to  the  necessity  of  enforcing  the  criminal  laws, 

S  2456. 
cautions  as  to  presumption  of  innocence  and  the  doc- 
trine of  reasonable  doubt,  §§  2461-2495. 
general  rule,  §  2461. 

whether  a  conviction  will  be  reversed  for  fail- 
ing to  charge  this  principle,  §  2462. 
futility   of  attempting  to  define  the  phrase 

«*  reasonable  doubt,'*  §  2463. 
general  rule  as  stated  by  Dr.  Greenleaf :  ''  sat- 
isfactory" or  "  sufficient ''  evidence,  §  2464. 
whether  the  absence  of  reasonable  doubt  im- 
plies entire  satisfaction  in  the  conclusion  of 
guUt,  §  2465. 
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absence  of  reasonable  doubt  equivalent  to 
moral  certainty  of  guilt,  §  2466. 

or  to  a  '*  reasonable  and  moral  certainty,*' 
f  2467. 

or  to  an  '<  abiding  conyiction  "  of  guilt,  §  2468. 

or  to  an  <*  abiding  conviction  to  a  moral  cer- 
tainty," §  2469. 

or  to  a  <*  conviction  upon  which  a  man  would 
act  in  matters  of  the  highest  concern  and 
Importance  to  his  own  interest,"  §  2470. 

this  conception  repudiated  by  some  courts, 
§  2471. 

Instructions  which  do  not  satisfy  this  rule, 
§  2472. 

the  same  subject  continued,  §§  2473,  2474. 

**  a  doubt  such  as  would  cause  a  prudent  man 
to  pause  and  hesitate  in  the  graver  transac- 
tions of  life,"  §  2475. 

*<  a  doubt  for  which  a  good  reason,  arising 
out  of  the  evidence,  can  be  given,"  §  2476. 

the  same  subject  continued,  §§  2477,  2478. 

not  a  **  possible  or  conjectural  doubt,"  §  2479. 

not  a  ** may-be-so"  or  <*a-might-be-6o," 
§  2480. 

hypercritical  objections  to  the  words  "  Imag- 
inary," ••captious,"  "real,"  §  2481. 

common  sense  not  a  guide  on  this  question, 
§  2482. 

contra^  that  common  sense  is  a  guide 
in  some  jurisdictions,  §  2483. 

a  probability  of  innocence,  §  2484. 

something  more  than  a  probability  and  less 
than  an  absolute  certainty,  §  2485. 

something  less  than  a  sentiment  clear  and 
strong,  §  2486. 

must  arise  out  of  the  evidence  or  the  want  of 
evidence,  §  2487. 

rule  that  a  reasonable  doubt  as  to  any  essen- 
tial fact  acquits,  §  2490. 

rule  not  applied  to  mere  evidentiary  facts, 
^  2491. 

reasonable  doubt  as  to  the  law,  §  2492. 

reasonable  doubt  as  to  degrees  of  crime,  §  2493. 

doctrine  that  a  reasonable  doubt  entertained 
by  a  single  juror  acquits,  §  2494. 

view  that  a  juror  ought  not  to  be  so  instructed 
§2495. 
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cautionary  instructions  as  to  circumstantial  evidence,  §§  2500* 
2619. 

necessity  of  instructing  the  jury  as  to  the  law  of  cir- 
cumstantial evidence,  §  2500. 
degree  of  certainty  required  to  convict  on  circumstan- 
tial eyidence,'§  2601. 

whether  sut&cient  if  it  produce  <<  nearly  **  the 
same  degree  of  certainty  as  direct  evidence, 
§  2502. 
contrary  view,  that  the  jury  mustl)e  "entirely 

satisfied,"  §  2603. 
view  that  circumstantial  evidence  should  not 
produce  a  degree  of  certainty  inferior  to  that 
derived  from  a  single  witness,  §  2504. 
must  exclude  every  rational  hypothesis  save 

that  of  guilt,  §  2505. 
but  not  every  "  possible  "  hypothesis,  §  2500. 
need  not  be  *<  absolutely  incompatible  "  with 
innocence,  §  2507. 

this    principle,  how    expounded    to 
juries,  §  2508. 
must  exclude  to  a ''moral  certainty"  every 
hypothesis  save  that  of  guilt,  §  2509. 

but  not  to  an  "  absolute  "  moral  cer* 
tainty,  §  2509. 
precedents  of   instructions  under  this  rule, 

§  2510. 
view  that  jury  must  be  satisfied  of  every  es- 
sential fact   beyond  a   reasonable   doubt, 
§2611. 
doctrine  that  the  State  must  establish  every 
"  link"  in  the  chain  of  circumstances  be* 
yond  a  reasonable  doubt,  §  2512. 
this  principle  how  expounded  to  juries,  §  2518. 
the  <'link"  doctrine  repudiated,  §  2514. 
application  of  the  rule  of  reasonable  doubt  to 

particular  circumstances,  §  2515. 
Instances  of  erroneous  instructions  as  to  rea- 
sonable doubt,  §  2516. 
charge  of  Chief  Justice  Gibson  in  Harman's 

case,  §§  2517,  2518. 
other  precedents  of  Instructions,  §  2519. 
cautionary  instructions  as  to  certain  presumptions  in 
criminal  cases,  §§  2524-2548. 

as  to  the  presumption  of  sanity,  §  2524. 

view  that  insanity  must  be  established 
beyond  a  reasonable  doubt,  §  2524. 
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or  a  preponderance  of  evidence,  §  S584. 
to  the  satisfaction  of  the  jury,  f  2524. 
raising  a  reasonable  doubt  of  sanity^ 
{  2624.  * 

how  juries  instructed  as  to  the  quan- 
turn  of   evidence  to  establish  this 
defense,  §  2525. 
Instructions  based  on  the  conception 
that  the  evidence  must  be  satisfac- 
tory to  the  jury,  §  2526. 
a  general  charge  on  the  subject  of 
Insanity  in  case  of  murder,  §  2527. 
as  to   the   presumption  that  the  defendant 
Intended  the  natural  and  probable  conse- 
quences of  his  act,  §  2528. 

rule  under  Texas  statute,  |  2529. 

where  the  injury  is  caused  by 
violence,  §  2530. 
malice  implied  from  an  unjustifiable 
killing  with  a  deadly  weapon,  §  2531. 
instructions  under  this  head,  §  2532. 
Instructions  as  to  implied  malice  gen- 
erally, §  2533. 
presumption  arising  from  the  recent,  unex- 
plained possession  of  stolen  goods,  §  2534. 
whether  this  is  a  presumption  of  law 

or  of  fact,  §  2535. 
view  that  it  is  a  circumstance  merely 
for  the  consideration  of  the  jury, 
§  2536. 
elements  which  must  concur  to  create 

this  presumption,  §  2537. 
this  presumption  partly  rebutted  by 
evidence  of  good  cliaracter,  §  2538. 
necessity  of  Instructing  the  jury  con- 
cerning the  defendant's  explanation, 
12539. 
precedents  of  instructions  under  the 

modern  view,  §  2540. 
precedents  of  Instructions  under  the 

English  rule,  §  2541. 
instance  of  such  an  instruction  where 
the  defense  was  an  ctiibi,  §  2542. 
as  to  the  presumption  of   guilt  from  flighty 
§2543. 
whether  jury  take  out  written  instructions,  §  2683. 
effect  of  instruction  to  disregard  papers  improperly  taken  out  by  jury, 
§  2592. 
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whether  court  bound  to  instruct  witness  as  to  Ms  priyilege,  {  813. 

INSURABLE  INTEREST, 

existence  of,  when  a  question  of  fact,  §  1280* 
when  a  question  of  law,  ^  1313. 
instruction  on  this  subject,  §  1318. 

INSURANCE, 

testimony  as  to  value  of  articles  destroyed  by  fire,  {  880. 

Instruction  as  to  authority  of  an.  insurance  agent  to  receive  notice  of 

additional  insurance,  §  1884. 
reasonableness  of   stipulation  as  to  time  of  giving  notice  of  loss, 

{  1677. 
misrepresentations  in  applications  for,  question  of  fact,  1 1962. 
See  FiRB  Insuranck;  Lifb  Insurance;  Marinb  Insttrancb. 

INTENT, 

witness  may  testify  as  to  his  intent,  §  883. 

testimony  as  to,  where  concurrence  of  intent  of  two  parties  is  matfirlftl^ 

{  384. 
accused  person  may  testify  as  to  his  intent,  §  648. 
collateral  purpose  for  which  a  contract  made,  a  question  for  Juiy, 

{  1123. 
whether  penalty  or  liquidated  damages,  question  of  fact,  §  1125. 
whether  a  deed  delivered  absolutely  or  as  an  escrow,  question  of  fact, 

§1131. 
intent  of  parties  to  a  contract  of  sale  to  settle  by  payment  of  *'  differ- 
ences," §  1189. 
In  respect  of  the  place  where  a  contract  to  be  performed,  a  question  of 

fact,  §  1142. 
to  reserve  usury,  when  a  question  of  fact,  §  1144. 
whether  to  pay  board  or  receive  wages  in  family  relations,  §  1157. 
intent  governs  in  determining  the  question  of  sale  or  no  sale,  §§  1162, 

1163,  1165,  11G6. 
whether  a  purchase  bona  fide  and  for  value,  a  question  of  fact  and 

intent,  §  1171. 
Intent  governs  in  fixing  time  of  payment  of  a  demand  note,  §  1220. 
question  of  payment  a  question  of  intent  and  of  fact,  §  1251,  et  »eq. 
when  to  be  determined  by  court  and  when  by  jury,  §§  1833-1868. 
generally  a  question  for  jury,  §  1383. 
for  court,  when  arising  upon  a  written  instrument,  §  1833. 
for  court,  when  governed  by  presumption  of  law,  §  1384. 
for  jury,  in  case  of  parol  gifts,  §  1335. 

question  of  eviction  between  landlord  and  tenant,  §§  1336, 1887. 
where  question  is  whether  lease  at  will  expanded  into  lease 

from  year  to  year,  §  1338. 
whether  contract  obtained  by  duress,  §§  1338-1842. 
whether  husband  acted  as  tenant  or  8er\'ant  of  wife,  §  1843 
whether  an  improvement  was  made  for  a  residence,  §  1844* 
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where  question  is  as  to  purpose  for  which  writings  were  exe- 
cuted, §  1345. 
where  question  relates  to  revocation  of  a  will,  §  1346. 
or  to  the  intent  to  take  possession  under  a  will,  §  1347. 
or  to  redemption  or  purchase,  §  1348. 
or  to  the  purpose  for  which  certain  declarations  were  made, 

§  1349. 
or  whether  a  conveyance  was    made  to  the  father  or  to  tlic 

son,  §  1350. 
or  whether  an  offer  was  made  by  way  of  compromise,  §  1351. 
or  whether  certain  declarations  or  acts  were  intended  to  create 

a  trust,  §§  1352,  1353. 
or  whether  a  transfer  was  intended  as  a  gift  or  as  a  bequest 

for  masses,  §  1354. 
or  whether  there  was  a  dedication  of  land  to  public  uses,  §  1355. 
or  an  acceptance  of  such  a  dedication,  §  1356. 
or  whether  such  a  dedication  with  user  created  a  hlghwayi 

§§  1357,  1358. 
so  as  to  question  of  domicile  or  residence,  §  1859. 
and  questions  of  abandonment  under  homestead  laws,  §  1360- 

1362. 
or  whether  there  was  an  Intent  to  arrest,  §  1363. 
question  of  intent  how  far  Involved  in  question  of  possession,  $  1410. 
waiver  a  question  of  intent,  §  1435,  etseq, 
fraudulent  intent  a  question  of  fact,  §  2007. 
intent  with  which  words  spoken  or  written,  how  far.material  in  actions 

for  defamation,  §  2032. 
Intent  in  criminal  cases,  question  of  fact,  §  2154. 

Judge  may  direct  acquittal  where  felonious  intent  does  not 

appear,  §  2164. 
question  whether  the  formation  of  a  club  was  intended  as  an 
evasion  of  a  statute  against  the  sale  of  intoxicating  liquors, 
§  2155. 
instruction  as  to  intent  in  entering  a  dwelling  house  in  case  of 

burglary,  §  2156. 
distinction  between  reasonable  doubt  as  to  act  and  reasonable 

doubt  as  to  intent,  §  2505. 
presumption  that  a  person  intends  the  naKiral  consequences  of 
'       his  act,  §§  2528-2530. 
INTEREST, 

of  officer  drawing  jury,  §  35,  p.  34. 

of  summoning  officer,  a  ground  of  challenging  array,  §  82. 
when  a  disqualification  in  a  juror,  §  05. 
having  similar  suit,  §  65. 
under  similar  indictment,  §  65. 
has  had  a  suit  asrainst  juror  challenged,  §  65. 
executor  of  estate,  §  05. 
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surety  for  costs,  §  66. 
surety  for  appearance,  §  65. 
objection  to  juror  for,  walyed  unless  made  before  yerdlct,  f  116, 

p.  118. 
of  witness  subject  of  fair  comment  in  argument,  §  989. 
See  Usury. 

INTERPLEADER, 

right  to  open  and  close  in  cases  of,  §  242. 

INTERPRETATION, 

of  various  stipulations  and  agreements,  §  202. 
of  words  in  actions  for  slander  or  libel,  question  for  jury,  §  2027. 
of  writings,  when  for  the  court  and  when  for  the  jury,  §  1065-1096. 
of  written  laws,  belongs  to  the  judge,  §§  1050-1061. 
of  policy  of  fire  insurance  in  respect  of  articles  Insured,  §  1805. 
of  statutes  requiring  instructions  to  be  given  or  refused  as  asked  with- 
out qualification,  §  2384. 
of  order  extending  time  to  *<  present**  bill  of  exceptions,  §  2827. 
of  special  verdicts,  §  2654. 

witness  not  allowed  to  state  what  was  meant  by  an  expression,  §  878. 
when  want  of  probable  cause  declared  upon  the  inspection  of  a  writ- 
ten instrument,  §  1621. 
when  fraud  declared  as  a  question  of  interpretation  of  writings,  §  1937. 

INTERPRETER, 

when  expert  not  compelled  to  attend  as,  §  164. 
examination  of  witness  by  sworn  interpreters,  §  366. 

what  oath  administered  to  interpreter,  §  366. 

what  instructions  given  to  him,  §  866. 

he  may  take  advantage  of  suggestions  of  others,  §  866 . 

party  may  show  that  interpretation  was  erroneous,  §  366. 

examination  of  deaf  and  dumb  witnesses  by,  §  367. 

INTERROGATORIES, 

in  proceedings  for  contempt,  §  138. 

to  jurors,  as  to  the  grounds  of  their  finding,  §  2621. 

See  Special  Findings. 

INTOXICATING  LIQUORS, 

proceeding  for  unlawful  sale  of,  whether  civil  or  criminal,  §  48. 
whether  demised  premises  used  for  sale  of,  question  of  fact,  §  1514. 
whether  the  formation  of  a  club  intended  as  an  evasion  of  the  statute, 

§  2155. 
use  of,  by  jurors  when  ground  of  new  trial  and  when  not,  §  2566. 
the  doctrine  restated  and  the  correct  rule  suggested,  §  2567. 

INTOXICATION, 

witness  allowed  to  testify  as  to  appearance  of,  §  379. 

INTIMATE  FRIEND, 

of  deceased  person,  disqualified  as  a  juror,  §  80. 
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presents  a  question  of  fact  for  the  jnrj,  §  2031. 

IOWA, 

statutes  concerning  view,  §  882,  p.  669. 

IRRELEVANT, 

not  a  sufficient  objection  to  evidence,  §  694. 

IRRELEVANT  MATTERS, 

not  rehearsed  in  opening  statement,  §§  263,  264,  265. 

instructing  jury  to  disregard  them,  §  265. 
in  examination  of  witnesses,  excluded  by  court,  §  352. 
re-examination  as  to,  when  brought  out  on  cross-examination^  {  488» 

IRRELEVANT  TESTIMONY, 

discretionary  to  admit,  on  promise  of  malcing  it  relevant,  §  861. 

IRREGULARITIES, 

in  selecting  jury  list,  not  ground  of  challenging  array,  f  88. 
in' drawing  jury  panel,  §  34. 

in  summoning  jury  panel,  no  ground  of  challenging  array,  {  88. 
in  impaneling  jury,  time  of  objecting,  §  113. 

ISSUE  JOINED, 

jury  not  sworn  until,  §  105. 

ISSUES, 

meaning  of  the  term  with  reference  to  a  pleading,  f  386. 
stated  by  judge,  and  not  referred  to  jury,  §  1027. 
judge  must  state,  and  not  refer  jury  to  pleadings,  §  2314. 
whether  instructions  confined  to,  §§  2309,  2310,  2312,  2318. 
general  verdict  must  find  all  the  issues,  §  2639. 
special  verdict  must  find  all  the  issues,  §  2650. 

J. 

JEW, 

refusing  to  be  sworn  on  Saturday,  guilty  of  contempt,  §  187» 

JOINDER, 

number  of  counsel  and  speeches  where  several  are  joined  as  paxlles 

§  928. 

JOINT  AND  SEVERAL  LIABILITY, 

of  defendants,  in  action  for  fraud,  §  1965. 

JOINT    DEFENDANTS, 

entitled  to  what  number  of  peremptory  challenges,  §f  45,  46. 

JOINT  JUDGMENTS, 

motions  for  new  trial  in  cases  of,  §  2720. 

JOINT  MOTIONS, 

for  new  trial  allowed,  §  2721. 

JOINT  PLAINTIFFS, 

entitled  to  what  number  of  peremptory  challenges,  §  46. 
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calling  an  attorney  to  preside  as,  §  211. 

retiring  from  the  bench  wlthont  suspending  the  trial,  §  212. 

no  objection  that  the  same  judge  presided  in  a  previous  trial  of  the 

same  case,  §  215. 
conduct  of,  tending  to  prejudice  minds  of  jurors,  §  218. 

complaining  of  consumption  of  time  by  counsel,  §  218. 

remarks  of,  indicating  opinions  a»  to  facts,  §  219. 
may  ask  pertinent  questions  of  counsel,  §  220. 
should  not  converse  privately  with  witnesses,  §  221. 
priyileged  from  testifying  as  to  what  took  place  at  former  trials,  §  805. 

may  waive  the  privilege,  §  306. 
rules  upon  all  offers  of  evidence,  §  676. 
duty  of  to  prevent  abuses  of  privilege  of  argument,  §  955.  * 

to  remain  on  the  bench  during  argument,  §  956. 

to  interpose  and  restrain  improper  remarks  in  argument,  §  956. 

to  correct  misrepresentations  as  to  the  facts,  §  956. 

to  rebuke  misconduct  of  improper  argument,  §  958. 
whether  of  his  own  motion,  §  958. 

to  check  appeals  to  sympathies  of  jurors,  §  959. 

to  correct  prejudicial  remarks  by  instructions,  §  dBl. 
qaestlons  of  law  for  decision  of,  §§  1015-1081. 
not  to  hold  private  communication  with  the  jurors,  §  2555. 
reasons  for  his  rulings  no  part  of  record,  §  2781. 
duty  of,  in  signing  skeleton  bill  of  exceptions,  §  2796. 

JUDGE  AND  JURY, 

as  to  what  questions  are  questions  of  law  and  what  are  questloxia  of 
fact,  see  Provincb  of  Court  and  Jury. 

JUDGE'S  MINUTES, 

not  taken  to  the  jury  room,  §  2584. 

JUDGMENT, 

conviction  for  contempt  is  in  the  nature  of  a,  §  141« 

JUDICIAL  ADMINISTRATION, 
ends  of,  stated,  §  1015. 

JUDICIAL  NOTICE, 

taken  of  general  usages  and  customs,  §  1058. 

JUDICIAL  PROCEDURE, 

responsibility  for  libelous  matter  published  in,  §  2051. 

JUNIOR  COUNSEL, 

how  limited  in  argument,  §  928. 

JURISDICTION, 

of  one  court  judged  of  by  another  in  habecLS  corpus  proceedings,  §§  141^ 
142, 143. 

jurisdiction  re  judged,  but  not  judgment,  §  144. 
extension  of  this  use  of  habeas  corpus  by  appellate  courts^ 
§§  145,  146. 
question  of,  for  jury,  when  dependmg  upon  facis,  §  2186. 


2268  INDEX. 

JURORS'  NOTES, 

of  the  testimony,  not  taken  to  the  jury  room,  §  2586. 

JURORS'  QUESTION, 

right  to  propose  special  instructions  in  answer  to,  §  2387. 
JURY, 

waiving  trial  by,  §  2. 

regularly  consists  of  twelve  men,  §  8. 

what  if  more  than  twelve,  §  4. 

what  if  record  contradictory  as  to  number,  {  5. 

waiver  of  right  to  jury  of  twelve,  §  6. 
special  or  struck  juries,  §  7, 
de  mediatatcR  lingue,  §  8. 

of  mixed  races,  §  9. 
qualifications  for  jury  duty,  §  10. 
exemptions  from  jury  duty,  §  11. 
selecting  the  jury  list,  §  13. 

in  the  Federal'and  territorial  courts,  §  li. 
drawing  the  panel,  §  15. 
publishing  the  panel,  §  16. 
flerving  the  panel  upon  the  accused,  §  ICT. 
nature  and  extent  of  this  right,  §  18. 
number  summoned  discretionary,  §  19,  p.  20. 
summoning  the  venire-meHy  §  19. 

special  venire  in  default  of  jurors,  §  20. 
in  capital  cases,  §  21. 

venire,  by  whom  executed  and  returned,  §  22. 
of  talesman,  §  23. 

under  what  circumstances  summoned,  §  84. 

conflicting  rulings  on  this  subject,  §  25. 

further  of  this  subject,  §  26. 

by  whom  and  how  summoned,  §  27. 
of  the  various  kinds  of  cliallenges,  §  31. 
challenges  to  the  array,  §§  32-40. 

partiality  of  summoning  officer,  §  32. 

attempt  to  Influence  hira,  §  32. 

irregularities  or  frauds  in  selecting  general  list,  §  83. 
in  drawing  the  panel,  §  34. 

objection  to  officer  condixting  drawing,  §  35. 

in  case  of  special  or  struck  juries,  §  36. 

time  of  conducting  tlie  drawing,  §  37. 

irregularities  in  summoning  the  panel,  §  38. 

resummoning  members  of  quashed  panel,  f  89. 
kinds  of  challenges  to  the  polls,  §  40. 
peremptory  challenges,  §§  42-49. 

in  what  cases  allowed,  §  42. 

nature  of  the  writ,  §  43. 

number  of  such  challenges,  §  44. 

in  case  of  persons  jointly  indicted,  §  45. 
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In  case  of  several  parties  plaintiffs  or  deiendants  in 
civil  action,  §  46. 
power  of  legislature  to  increase  or  diminish  namber,  §  47. 
canons  of  construction  touching  number,  §  48. 
right  of  prosecution  to  stand  jurors  aside,  §  49. 
challenges  for  general  disqualification,  §§  52-58. 
challenges  for  cause,  §  52. 

for  lack  of  statutory  qualifications,  §  58. 
for  alienage,  §  54. 

for  ignorance  of  the  English  language,  §  55.  « 

for  inability  to  read  and  write,  §  56. 
because  of  having  a  suit  pending  at  same  term,  §  57. 
prior  service  within  a  stated  period,  §  58. 
challenges  for   disqualification  in  respect   of    the  particular   case, 
§§  59-«8. 

challenges  grounded  on  consanguinity,  afilnlty,  interest,  affec- 
tion, §§69-68. 
grounds  of  principal  challenge  at  common  law,  §  59. 
member  of  the  grand  jury,  §  60. 
consanguinity  or  affinity,  §  61. 

whether  party  so  related  to  venire-man  must 
be  a  party  to  record,  §  62. 
members  of  public  corporation,  §  68. 
members  of  private  corporations  and  societies,  §  64. 
interest  in  the  suit,  §  65. 
membership  in  association  for  suppression  of  crime, 

§66. 
business  relations,  §  67. 
prior  service  in  same  or  similar  case,  §  68. 
challenges  grounded    on  bias,  prejudice,  scruple,  opinion, 
§§  71-83. 

grounds  of  such  challenge  the  same  for  State  as  for 

accused,  §  71. 
distinctions  between  bias  and  prejudice,  §  72. 
kinds  of  bias  and  prejudice  that  do  not  excuse,  §  78. 
conscientious  scruples  against  capital  punishment,  §  74. 
such  scruples  in  cases  of  circumstantiai  evi- 
dence, §  75. 
opinions  touching  merits  of  particular  case,  §  76. 
nature  of  the  opinion  which  disqualifies,  §  77. 

must  be  of  a  fixed  and  positive  character,  §  78. 
opinions  which  do  not  disqualify,  §  79. 
opinions  which  require  evidence  to  remove  them,  §  80. 
newspaper  reports  of  a  former  trial,  §  81. 
statutes  removing  common-law  disqualification,  §  82. 
declaration  of  a  ven»re-man  that  he  can  render  an 
impartial  verdict,  §  88. 


2270  INDEX. 

JXJBY  —  Continued. 

time  of  objecting  to  irregularities  in  Impaneling,  §  113. 
waiver  of  causes  of  cliallenge,  §  114. 
waiver  of  exceptions  for  disallowance  of  challenge,  §  115. 
objections  to  incompetency  after  verdict,  §  116. 
evidence  in  support  of  such  objection,  §  117. 

such  objections  entertained  with  great  caution,  §  117. 
overruled  if  evidence  conflicting,  §  1 17. 
overruled  if  evidence  conflicts  with  testimony  on  voir 
direy  §  117. 
question  how  viewed  on  error  or  appeal,  §  118. 
what  record  must  show,  §  119.  « 

no  vested  right  to  a  particular  juror,  §  120. 

right  of  challenge,  aright  to  reject,  not  to  select,  §  120. 
sutflcieDt  that  a  qualifled  juror  was  obtained,  $  120. 
no  exception  that  an  absent  juror  was  not  called  at  the 
door,  §  120,  p.  129. 

unless  al)8ent  after  being  sworn,  §  120,  p.  129. 
irre<rularities   iu    impaneling   waived   by   failing  to 
exhaust  peremptory  challenges,  §  120,  p.  ISO. 
juror  no  vested  right  to  .serve,  §  121. 

stipulation  that  jury  may  be  discharged,  construed,  §  202,  p.  201. 
when  offers  of  evidence  not  made  in  presence  of,  §  687. 
juries,  how  far  judges  of  the  law,  §§  940,  2132-2149. 
arguing  questions  of  law  to,  §§  940-951. 
arguing  constitutionality  of  statutes  to,  §  942. 
view  that  the  jury  must  take  the  law  from  the  court,  §  2133. 
saving  as  to  the  mere  power  of  rendering  a  verdict  of 

not  guilty  against  the  opiuioaof  the  court,  §  2133. 
opinion  of  Mr  Hargrave,  §  2133,  note, 
rule  under  constitution  of  Georgia,  §  2133,  note, 
impolicy  of  the  doctrine  that  juries  are  judges  of  the 
law,  §  2134. 

observations  of  Mr.  Justice  Story,  §  2134. 
observations  of  Mr.  Justice  Campbell,  §  21 34. 
observations  of  Mr.  President  Addison,  §  2134. 
further  of  this  subject,  §  2135. 
origin  of  the  rule,  to  save  juries  from  attaint, 

§  2135,  note, 
decision  of  Chief  Justice  Vaughan  in  Bushell's 

case,  §  2135,  note, 
trial  of  Zeuger  before  Chief  Justice  Delanpy, 

§  2135,  note, 
effect  of  Fox'  Libel  Act,  §  2135,  note, 
view  of  Mr,  Justice  Cliase,  §  2135,  note, 
conclusions  which  flow  from  this  doctrine, 
§  2130 
right  of  a  jury  to  find  a  general  verdict  in  civil  cases,  §  2187. 
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Instrnctions  as  to  the  power  of  jaries  as  judges  of  the  law, 
§  2188. 

what  instructions  have  been  properly  refused,  §  2188. 
what  instructions  have  been  properly  given,  §  2189. 
Tiew  that  juries  may  rightfully  judge  of  the  law  in  criminal 
cases  independently  of  the  court,  §  2140. 

jury  how  instructed  where  this    doctrine  preyails, 
§  2141-2144. 

in  Louisiana,  §  2141. 
.  in  Illinois,  §  2142. 
In  Indiana,  §  2143. 
in  Connecticut,  §  2144. 
in  Iowa,  §  2145. 
in  Pennsylvania,  §  2146. 
charge  of  Mr.  Justice  Field  on  the  trial  of  Greathouse, 
embracing  the  view  that  the  jury  must  take  the  law 
from  the  court,  §  2147. 
charge  of  Mr.  Justice  Baldwin  on  the  trial  of  Wilson, 

embracing  the  same  view,  §  2148. 
judge  no  power  to  direct  a  verdict  of  guilty  in  criminal 

cases,  §  2149. 
sense  In  which  juries  are  judges  of  the  law  in  actions 

for  libel  or  slander,  §  2028. 
what  if  jurors  entertain  a  <<  reasonable  doubt"  as  to 
the  law  in  a  criminal  cascj  §  2492. 
of  the  conduct  of  the  jury,  §§  2448-2669. 
custody  of  the  jury  pending  the  trial,  §  2548. 
separation  of  the  jury  when  ground  for  new  trial,  §  2549. 
and  when  not,  §  2649. 

separation  before  being  sworn  and  charged,  §  2550. 
separation  after  the  jury  have  retired  to  consider  their  verdict, 

§2651. 
returning  sealed  verdicts  and  then  separating,  §  2552. 
communications  between  jurors  and  third  parties,  §  2558. 
between  jurors  and  witnesses,  §  2554. 
between  jurors  and  the  judge,  §  2555. 
between  jurors  and  officers  of  the  court,  §  2556. 
among  the  jurors  themselves,  §2557. 
between  the  jurors  and  third  persons,  §  2558. 
between  the  jurors  and  tne  successful  party,  §  2559. 
tampering  with  jurors:  embracery,  §  2560. 
reading  the  newspapers,  §  2561. 
jurors  allowed  refreshments  in  modem  trials,  §  2562, 

what  if  procured  without  knowledge  of  the  court,  §  2563. 
or  at  the  expense  of  the  successful  party,  §  2564. 
view  that  the  rule  does  not  extend  to  customary  hospitality  or 
civility,  §  2565. 
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use  of  intoxicating  liquors  by  jurors,  §  2566. 

the  doctrine  under  tliis  liead  restated  and  the  correct  rale 
suggested,  §  2567. 
receiving  gratuities :  fees  of  a  juror  who  is  a  witness,  §  2568. 
bailiff  administering  medicine  and  calling  in  physician,  §  2569. 
of  improper  methods  of  arriving  at  the  verdict,  §§  2601-2606. 
chance  verdict  set  aside,  §  2601. 
"quotient"  verdict  illegal,  §  2602. 
this  misconduct  how  shown,  §  2603. 

not  by  affidavits  of  the  jurors,  §  2608. 
but  by  affidavit  of  the  bailiff,  2603. 
or  of  eavesdroppers,  §  2603. 
not  by  affidavit  on  information  and  belief,  §  2608. 
statutory  provisions  permitting  juror^s  affidavits  as  to 
verdict  made  by  lot,  §  2603. 

quotient  verdict  not   within    such  statates, 
§  2608. 
jurors  not  allowed  to  make  experiments,  §  2604. 
unauthorized  visits  to  the  locus  in  quo,  §  2605. 
private  searches  for  evidence,  §  2605. 
compromise  verdicts,  §  2606. 
of  the  misconduct  of  jury  as  ground  of  new  trial,  §§  2610-2627. 

improper  conduct  not  always  ground  of  new  trial,  §  2611. 

must  be  gross  and  injurious  to  party  complainiiig» 

§  2611,  note, 
what  if  justice  done  on  whole  case,  §  2612. 
effect  of  consent  and  acquiescence,  §  2613. 
how  in  criminal  cases,  §  2618. 
view  that    new  trial  on  this    ground  discretionaiy, 

§  26U. 
question  how  saved  for  review,  §  2615. 
presumption  of  right  acting  on  part  of  jury,  §  2616. 
presumption  of  prejudice  from  misconduct  or  improper  in- 
fluence, §  2617. 
misconduct  must  have  had  a  natural  tendency  to  dis<qualif7» 

§2617. 
testimony  of  jurors  not  received  to  impeach  verdict,  §  2618. 
or  to  show  that  they  did  not  agree,  §  2618. 
or  to  explain  verdict,  §  2618. 
or  to  show  mistake  in  it,  §  2618. 
or  to    show   that   it   was  reached   by  an  improper 

method,  §  2618. 
otherwise  as  to  matters  taking  place  in  court,  $  2619. 
as  upon  the  delivery  of  verdict,  §  2619. 
showing  that   the   foreman   announced  the 

wron^  verdict,  §  2619. 
how  as  to  arbitrators,  §  2619. 
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misconduct  of  jurors  in  presence  of  conrt»  §  2620. . 

juror  falling  asleep,  §  2620. 
court  may  interrogate  as  to  grounds  of  finding,  §  2621. 
testimony  of  others  on  information  derived  from  jurors  not 

received,  §  2622. 
affidavits  of  jurors  received  to  sustain  their  verdict,  §  2623. 
or  to  show  the  misconduct  of  parties,  §  2624. 
or  of  their  bailiff,  §  2625. 
or  upon  a  question  of  a  juror^s  competency, 
§  2626. 
exceptional  rules  admitting  affidavits  of  jurors,  §  2627. 
of  books  and  papers  in  the  jury  room,  §§  2574-2597. 

old    law  that  sealed  instruments   may    be   taken  out   and 

unsealed  not,  §  2574. 
modern  rule  as  to   writings   which  have  been  received  in 

evidence,  §  2575. 
rules  as  to  particular  evidentiary  writings,  §  2576. 
record  in  another  action,  §  2576. 
written  verdict  in  a  former  trial,  §  2576. 
evidence  on  former  trial,  §  2576. 
papers  which  have  been  underscored,  §  2576. 
writings  used  for  the  purpose  of  proving  handwriting 

by  comparison,  §  2576. 
mechanical  instruments,  §  2576. 
records  containing  irrelevant  matters,  §  2577. 
depositions  which  have  been  read  in  evidence,  §  2578. 
taken  out  where  all  the  evidence  is  in  writing, 

§  2578. 
otherwise  not,  §  2578. 
practice  yields  to  discretion,  §  2578. 
rule   where  parts  of  deposition   have  been 
excluded,  §  2579. 
papers  which  have  not  been  read  in  evidence,  §  2580. 
new  trial  where  paper  capable  of  producing  prejudice, 

$  2580. 
county  map,  §  2580. 

papers  intended  to  show  extent  of  plaintiff's  claim, 
§2581. 

statement  of  claim,  §  2581. 
accounts,  bills  of  particulars,  §  2581. . 
diagrams,  computations,  §  2581. 
plat  of  survey,  §  2581. 

rule  where  such  papers  taken  out  without 
leave,  §  2581. 
pleadings  and  process,  $  2582. 
written  iDStructions,  §  2583. 
judge's  minutes,  §  2584. 

14.1 
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jurors*  notes  of  the  testimony,  §  2585. 

law  books,  §  2586. 

books  of  i^cience,  §  2587. 

maps,  dictionaries,  directories,  §  2588. 
rale  where  paper  has  been  Improperly  handed  to  jury,  $  2589. 
what  if  paper  not  in  fact  read  by  jury,  §  2590. 
duty  of  counsel  to  object  at  the  time,  §  2591. 
what  if  court  Instructs  jury  to  disregard  paper,  §  2592. 
manner  of  presenting  such  irregularities  for  review,  §  2593. 
recalling  jury  and  delivering  papers  to  them,  §  2594. 
rules  under  particular  American  statutes,  §§  2595,  2596. 

In  civil  cases,  §  2595. 

in  criminal  cases,  §  2596. 
view  that  it  is  discretionary  to  send  out  papers,  §  2597. 

JURY  COMMISSIONER, 

In  the  Federal  courts,  §  14. 

JURY  OF  MATRONS, 

Inspection  by,  §  852. 

this  mode  of  inspection  disparaged  §  852. 

JUSTICES  OF  THE  PEACE, 

power  of,  to  punish  contempts,  §  131. 

JUSTIFICATION, 

view  that  an  unsuccessful  attempt  at  justification  aggravates  damages 
in  slander  or  libel,  §  2089. 

view  that  such  an  attempt  is  merely  a  circumstance  which  the 

jury  may  consider  in  aggravation  of  damages,  §  2040. 
doctrine  that  attempted  justification  in  good  faith  mitigates 

damages,  §  2041. 
contrary  view,  that  evidence  in  justification  cannot  be  received 

in  mitigation,  §  2042. 
instructions  that  anger  not  a  justification,  though  it  may  be 
considered  in  mitigation  of  damages,  §  2050. 
repeating  a  slanderous  rumor  not  a  justification,  but  a  mitiga- 
tion, §  2053. 

K. 

KANSAS, 

statutes  concerning  view,  §  882,  p.  669. 

KNOWLEbGE, 

of  attorney,  when  knowledge  of  client,  §  114,  p.  113;  §  116. 

witness  not  allowed  to  testify  as  to  knowledge  of   another  person, 

§878. 
whether  decision  in  case  of  view  rendered  on  personal  knowledge  of 

jurors,  §§  897,  898,  899. 
whether  knowledge  acquired  by  a  view  is  evidence,  §§  889-903. 


i 


INDEX.  8275 

KNOWLEDGE  —  Continued. 

knowledge  of  a  witness,  a  question  for  jury,  §  1036. 

knowledge  necessary  to  a  ratification,  §§  1381,  1382, 1447. 

waiver  cannot  take  place  without  knowledge,  §  1447. 

what  knowledge  of  servant  of  defect  of  machinery  will  preclude  a 

recovery  of  damages  against  master,  §§  1739,  1740. 
plaintiff 's  knowledge  how  far  material  in  actions  for  deceit,  §  1973. 
defendant's  knowledge  bars  his  counter-claim  in  such  action,  §  1974. 
liability  for  false  representations  made  without  knowing  whether  true 

or  false,  §  1990. 

measure  of  damages  in  such  a  case,  §  1990. 
of  the  defendant  In  publishing  the  libel,  §  2043. 
See  Notice. 

L. 

LACHES, 

when  a  question  of  law  and  when  of  fact,  §  1437. 

LAND, 

abandonment  of  claim  to,  §§  1441,  1442,  1448. 

LANDLORD  AND  TENANT, 

questions  between,  as  to  payment  of  rent,  questions  of  fact,  §  1258. 

latent  to  evict,  a  question  for  jury,  §  1336. 

instructions  as  to  what  constitutes  an  eviction,  §  1337. 

whether  a  lease  at  will  was  expanded  into  one  from  year  to  year,  a 
question  for  jury,  §  1338. 

whether  husband  acted  as  tenant  or  servant  of  wife,  a  question  of 
fact,  §  1343. 

uses  to  which  demised  premises  put,  question  of  fact,  §  1514. 

reasonable  notice  to  quit  a  yearly  tenancy  where  time  not  flsed  by  stat- 
ute, §  1550. 

promise  to  pay  rent  not  implied  from  acknowledgment  of  tenancy^ 
§1157.    . 

LAPSE  OF  TIME, 

conclusion  of  abandonment  from,  question  of  law,  §  1441. 

LARCENY, 

facts  constituting  evidence  of  a  want  of  probable  cause  in  a  prosecu- 
tion for  larceny,  §  1648. 

facts    constituting   probable    cause  in    such  a  prosecution^ 
§  1649. 
instructions  concerning,  §  2202. 

as  to  the  presumption  arising  from  the  recent,  unexplained  possession 
of  stolen  goods  (with  precedents  of  instructions},  §§  2584-2542. 

LATENT  AMBIGUITY, 

created  by  deed  where  there  are  two  persons  of   the  same  name» 

§§  1451,  1452. 
See  Provinck  of  Court  and  Juby. 
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LAW, 

sense  in  which  juries  are  judges  of,  §§  940,  941. 
arguing  questions  of,  to  jury,  §§  940-951. 

reading  books  of,  to  the  jury,  §§  945-951. 
reasonable  doubt  as  to,  §  2492. 

LAW  AND  FACT, 

as  to  what  questions  are  questions  of  law  and  what  are  questions  of 
fact,  see  Pbovinck  of  Court  and  Jury. 

LAW  AND  ORDER  LEAGUE, 

membership  in,  whether  disqualifies  juror,  §  66. 

LAW  BOOKS, 

reading  from  in  argument  to  jury,  §§  945-951. 

reading  passages  from,  where  the  statute  requires  Instructions  to  be  in 

writing,  §  2383. 
yitiating  effect  of,  in  the  jury  room,  §  2586. 

LAW  OF  THE  CASE, 

established  by  appellate  court,  pronounced  by  judge  on  second  trial, 
and  not  submitted  to  jury,  §  1061. 
'  LAWS, 

interpreted  by  the  judge  and  not  by  the  jury,  §§  1050-1061. 

LAX  ADMINISTRATION  OF  LAW, 
alluding  to,  in  argumeut,  §  977. 

LEADING  QUESTIONS, 

judge  must  decide  all  preliminary  questions  of  fact  involved  in  decls* 

ion  whether  leading  question  should  be  put,  §  837. 
judge  may  examine  witnesses  by,  §  355. 
examination  of  witnesses  by,  §§  357-361. 

allowed  on  cross-examination,  §§  857,  407. 

unless  excluded  in  court^s  discretion,  §  857. 
allowed  on  direct  examination  in  discretion,  §  857. 
where  witness  is  manifestly  hostile,  §  859. . 
in  case  of  unwilling  witness,  §  359. 
for  the  purpose  of  introducing  matter,  f  860. 
what  questions  are  leading  and  whatnot,  §  858. 
extent  of,  on  cross-examination  matter  of  discretion,  §  430. 
allowed  under  English  rule  in  developing  new   matter   on 
cross-examination,  §  448. 

reasons  of  this  rule,  §  444. 
not  allowed  under  American  rule,  §  444. 

LEAKAGE, 

of  goods  committed  to  common  carrier,  §§  1844,  1845, 1849. 

LEASE, 

whether  an  instrument  is  a  lease,  decided  by  the  couit,  f  1067. 

LEAVE  OF  ABSENCE, 

when  not  granted  to  counsel,  §  217. 
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LEGAL  PRACTICE, 

questions  of  negligence- in,  §  1699. 

negligence  in  an  attorney,  question  for  Jury,  f  1700. 

LEGAL  PROCEEDINGS, 

waiver  of  riglits  in,  §  1488. 

what  riglits  waived  if  not  taken  in  limine f  §  1488. 

I^GISLATIYE  BODIES, 

power  of,  to  punish  contempts,  §  128. 

letters  rogatory  to,  to  procure  testimony  of  members  of,  §  160. 

LEGISLATURE, 

power  of,  see  CoNSTrrunoNAL  Law. 

LEGITIMACY, 

judge  must  decide  question  of,  on  objection  to  declaration  conoen* 

ing  pedigree,  §  819. 
See  Bastardy. 

LETTERS  OF  ADMINISTRATION, 

validity  of,  determined  by  the  court,  §  1071. 

LETTERS  ROGATORY, 
use  of,  §  160. 

when  issued  to  speaker  of  legislative  body,  §  160. 

LIABILITY, 

several  liability  of  defendants  in  actions  for  fraud,  §  1965. 

LIBEL  AND  SLANDER, 

plaintiff  begins  in  actions  for,  §  230. 

abuse  of  privilege  in  opening  statement  in  action  for,  p.  249,  n.  1. 

civil  responsibility  for  words  spoken  or  written  in  judicial  proceeding, 

§  1009. 
what  questions  for  the  court  and  what  for  the  jury,  §§  2025,  2042. 
influence  of  Fox*s  Libel  Act,  §  2025. 

this  act  not  in  force  in  Maryland,  §  2026. 
statutory  rule  in  Georgia — jury  to  determine  meaning 
of  the  words,  §  2027. 
sense  in  which  juries  are  judges  of  the  law  in  such  cases,  §  2028. 
words  actionable  per  se  or  as  matter  of  law,  §  2029. 
meaning  of  ambiguous  words  for  the  jury,  §  2080. 
Innuendo  presents  question  of  fact  for  jury,  §  2031. 
question  not  one  of  intent  but  of  tendency,  §  2882. 

illustration  showing  questions  for  jury,  §  2088. 
meaning  of  the  words  on  demurrer,  §  2034. 
doctrine  of  implied  malice  in  such  actions,  §  2085. 
malice  in  fact,  §  2086. 

whether  the  occasion  was  privileged,  §  2087. 
whether  a  communication,  although  privileged,  was  malicious^ 

§  2038. 
view  that  an  unsuccessful  attempt  at  justification  aggravates 
damages  as  matter  of  law,  §§  2089,  2052. 
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Tiew  that  such  an  attempt  is  merely  a  circumstance 

which  jury  may  consider  in  aggravation  of  damages, 

§  2040. 
doctrine  that  attempted   justification  in  good  faith 

mitigates  damages,  §  2041. 
contrary  view,  that  evidence  in  justification  cannot  be 

received  in  mitigation.  §  2042. 
knowledge  of  the  defendant  in  publishing,  question  of  fact, 

§  2043. 
precedents  of  instructions  in  such  action,  §§  2047  2054. 

instruction  that  the  mere  speaking  of  words  in  presence 

of  third  persons,  charging  plaintiff  with  crime,  en- 
titles him  to  a  verdict,  §  2047. 
as  to  presumption  of  malice  from  the  speaking  of 

actionable  words,  §  2048. 
how  much  of  the  words  laid  in  the  declaration  must 

be  proved,  §  2049. 
anger  not  a  justification,  though  a  mitigation  of  dam- 
ages, §  2060. 
libelous  matter  published  in  due  course  of  judicial 

proceedings,  §  2051. 
that  the  jury  may  consider  an  unsuccessful  attempt 

at  justification  in  aggravation  of  damages,  §  2052. 
repeating  a  slanderous  rumor,  not  a  justification  but  a 

mitigation,  §  2053. 
what  constitutes  a  newspaper  publication,  §  2064. 

LICENSE, 

right  to  open  and  close  in  petition  for,  §  248. 

LIFB  INSURANCE, 

what  questions  in  for  the  court  and  what  for  the  jury,  §§  1310-1316. 

whether  a  policy  authorized  by  statute,  question  for  court,. 

§  1310. 
whether  insured  answered  falsely  as  to  his  family  physician, 

question  for  jury,  §  1311. 
whether  death  was  from  drowning  or  from  natural  causes, 

when  question  for  jury,  §  1312. 
insurable  interest,  question  of  law,  §  1318. 
Instruction  on  this  subject,  §  1313. 
habitual  intemperance,  question  of  fact,  §  1314. 
instruction  as  to  material  false  representation   by  assured, 

§  1315. 
instruction  as  to  waiver  of  right  to  avoid  policy  by  reason  of 

false  statements  in  application,  §  1316. 
interpretation  of  policy  of  life  insurance,  for  the  court,  §  IS10» 

LIMITATION  OF  ACTIONS. 

See  Statute  of  Limitations. 
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LINK, 

privilege  of  witness  against  question  forming  link  in  chain  of  self- 

criminating  evidence,  §  289. 
the  <<  link  "  doctrine  in  the  law  of  reasonable  donbt,  §§  2512-3514. 

MQUIDATBD  DAMAGES; 

defendant  begins  in  actions  for,  when,  §  231. 

plaintiff  begins  in  actions  on  contracts  which  do  not  liquidate  damages, 

§  282. 
whether  penalty  or  liquidated  damages,  question  of  fact,  §  1125. 

UVB-STC>CK, 

transportation  of  by  carrier:  instructions,  §  1877. 
reasonableness  of  time  of  giving  notice  of  loss  to  carri^,  §  1576. 

UVERY-STABLE  KEEPER, 

liability  for  injury  to  horse  conunitted  to  his  care,  §  1885. 

LOCAL  PREJUDICE, 

appeals  to  in  argument,  §  974. 

LOCALITY, 

question  for  jury,  §  1461,  et  9eq, 
See  BouNDAST. 

LOCATION, 

on  public  land,  whether  followed  up  with  reasonable  diligence,  f  1558. 

LOGIC, 

not  required  in  arguments  to  jury,  §  988. 

LOGS, 

whether  a  stream  navigable  for  logs,  a  question  of  fact,  §  1518. 

LONG  INSTRUCTIONS, 

long  and  numerous  instructions  condemned,  §  2838. 

LOST  INSTRUMENT, 

judge  must  decide  existence  of,  on  tender  of  copy  in  evidence,  §§  820, 834, 

804. 
Becondary  evidence  of,  §§  799--810. 

when  counterpart  may  be  read,  §  800. 
examined  copy,  §  800. 
parol  evidence  of  contents,  §  800. 

party   cannot  prove   by   such   evidence    his  own  document 
voluntarily  destroyed,  §§  800,  801. 

must    account    for    destruction   consistently    with 

honest  purpose,  §  801. 
diligent  search  must  be   shown  to  let  in  secondary 
evidence,  §802. 
special  count  In  declaration  or  complaint  not  necessary,  §  808. 
question  of  sufficiency  of  proof  of  loss  decided  by  the  judge, 

§  804. 
imder  what  rules  of  evidence,  §  805. 
loss  may  be  shown  by  interested  witness  or  party,  §  805. 
judge^s  decision  not  reviewable,  §  806. 
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person   last  known  to   have   been  In   possession  most  be 

examined,  §  807. 
stringency  of  this  rule,  when  relaxed,  5  809. 

as  in  case  of  documents  of  transitory  valne,  §  809. 
such  as  old  documents,  §  809. 
or  family  letters,  §  809. 
certainty  of  evidence  of  contents  of  lost  Instniment,  §  808. 
best  evidence  under  circumstances  required,  §  808. 
notarial  copy  of  lost  note  not  required,  §  808. 
lost  deposition,  §  810. 

secondary  evidence  not  admissible  without  proof  of  death  of 
witness,  etc.,  §  810. 
effect  of  loss  of  written  instructions,  §  2888. 

LOST  PAPERS, 

stipulation  to  supply,  §  202. 

M. 

MACHINERT, 

whether  vibration  produced  by,  a  nuisance,  §  1922. 
vibration  of  steam  hammers  in  a  rolling  mill,  §  1928. 

MAGISTRATE, 

binding  over  by,  evidence  of  probable  cause,  §  1609, 
discharge  by,  evidence  of  want  of  probable  cause,  §  165S* 
but  not  conclusive  evidence,  §  1653. 

IfAIN  ISSUE, 

peremptory  challenges  confined  to  trial  of,  §  48,  p.  88. 

MAINE, 

statute  of,  concerning  view,  §  882,  p.  669. 

MALICE, 

defined,  §  2209. 

essential  ingredient  in  actions  for  malicious  prosecutions,  f  1695. 
the  law  here  intends  express  malice,  §  1595. 
definition  of  express  malice,  §  1695. 
precedent  of  an  instruction  on  express  malice,  §  1598. 
Inferred  from  want  of  probable  cause,  §  1605. 
conclusively  inferred  from  criminal  prosecution  to  effect  some 

collateral  purpose,  §  1606. 
evidence  to  negative  malice :  acting  under  advice  of  counsel, 

§1607. 
want  of  probable  cause  not  Inferable  from,  §§  1608,  1687, 1647. 
a  question  of  fact  for  the  jury,  §  1611. 

instruction  that  express  malice  necessary  in  actions  for  mali- 
cious prosecution,  §  1634. 

instruction  that  it  may  be  either  malice  in  fact  or  mal- 
ice in  law,  §  1635. 
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what  motive  constitutes  malice  in  such  cases,  §  1636. 
instruction  that  the  j  ury  may  infer  malice  from  want  of 
probable  cause,  §  1G37. 
doctrine  of  implied  malice  in  actions  for  slander  or  libel,  $  2085. 
malice  in  fact  in  such  actions,  §  20dG. 

implied  from  an  unjustifiable  killing  with  a  deadly  weapon,  §  2531. 
Instructions  under  this  head,  §  2532. 
instructions  as  to  implied  malice  generally,  §  2533. 

••MALICE  AFORETHOUGHT," 
defined,  §  2209. 

HALICIOnS  FBQSECUTION, 

reasonable  time  for  holding  a  prisoner  for  re -examination,  §  1560. 
What  questions  for  the  judge  and  what  for  the  jury,  §§  1595-1623. 

essential  grounds  of  the  action,  malice  and  want  of  probable 
cause,  §  1595. 

the  malice  here  intended  express  malice,  §§  1595, 1634; 

eontrat  §  1685. 
definition  of  express  malice,  §  1597. 

precedent  of  an  instruction  on  this  question, 
§  1598. 
distinction  between  actions  for  malicious  prosecution   and 

actions  for  false  imprisonment,  §  1596. 
definition  of  probable  cause,  §§  1599,  1600. . 

defendant's  knowledge,  how  far  an  ingredient,  §  1601. 
may  depend  upon  reasonable  grounds  of  belief,  §  1602. 
how  jury  instructed    as  to  meaning    of    probable 

cause,  §  1603. 
judge  not  to  submit  each  particular  fact  to  the  jury, 
§  1604. 
malice  inferred  from  want  of  probable  cause,  §  1605. 
jury  not  bound  to  draw  the  inference,  §  1605. 
conclusively  inferred   from  criminal  prosecution   to 
effect  some  collateral  purpose,  §  1606. 
evidence  to  negative  malice :  acting  under  advice  of  counsel, 
§  1607. 
want  of  probable  cause  not  inferred  from  malice,  f  1608. 

evidence  of  probable  cause :  binding  over  by  a  magistrate, 
f  1609. 

when  conviction    conclusive    evidence   of    probable 
cause,  §  1610. 
malice  a  question  of  fact  for  the  jury,  §  1611. 
burden  of  proof  on  the  plaintiff  to  show  malice  and  want 

of  probable  cause,  §  1612. 
probable  cause  a  question  of  law,  §  1613. 

no  matter  how  numerous  or  complicated  the  facta 
may  be,  §  1614. 
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origin  of  this  rule,  §  1615. 

doubts  as  to  the  propriety  of  it,  §  1616. 

no  definite  rule  of  decision  under  It,  §  1617. 

sense  in  which  probable  cause  a  question   of   laW| 

§  1618. 
sense  in  which  it  is  a  mixed  question  of  law  and  fhct, 

§  1619. 
nonsuits,  when  granted  under  this  rule,  §  1620. 
cases  where  the  question  arises  upon  a  written  in- 
strument, §  1621. 
effect  of  this  rule  upon  pleading,  §  1622. 

pleader  must  set  forth  grounds  of  the  sus- 
picion, §  1622. 
when  error  of  submitting  question  of  probable  cause 
to  jury  no  ground  of  reversal,  §  1628. 
how  jniy  instructed  in  actions  for  malicious  prosecution,  §§  1627-1656. 
what  facts  justify  charging  another  person  Vith  the  commis- 
sion of  crime,  §  1628. 
errors  in  instructing  juries  in  these  cases,  §  1629. 
error  to  define  probable  cause  in  general  terms,  and  to  submit 

the  question  of  the  want  of  it  to  the  jury,  §  1630. 
a  contrary  practice  in  some  jurisdictions,  §  1631. 
example  of  a  charge  erroneous  because  submitting  the  whole 

question  to  the  jury,  §  1632. 
precedents  of  instructions  in  these  cases,  §§  1683-1656. 

conclusion  that  express  malice  is  necessary,  §  1634. 
may  be  either  malice  in  fact  or  malice  in  law,  §  1635, 
what  motive  constitutes  malice  in  such  cases^  §  1686. 
jury  may  infer  malice  from  want  of  probable  cause, 

§  1637. 
effect  of  acting  on  advice  of  counsel,  §§  1633, 1689. 
burden  on  plaintiff  to  8how  concurrence  of  malice  and 

want  of  probable  cause,  §§  1640,  1641,  1642. 
no  recovery  for  the  malicious  prosecution  of  a  guilty 

person,  §  1643. 
instructions  defining  probable 'cause,  §§  1644,  1645. 
burden  on  plaintiff  to  show  want  of  probable  cause, 

§  1646. 
want  of  probable  cause  not  inferable  from  malice, 

§  1C47. 
hypothetical  facts  constituting  evidence  of  want  of 
probable  cause  for  prosecuting  a  charge  of  larceny, 
§  1648. 

hypothetical  facts  constituting  probable  cause 
'in  such  a  case,  §  1G49. 
not  a  question  of  guilt,  but  of  reasonable  ground  of 
suspicion,  §  1050. 
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honest  and  well  founded  belief  is   probable   canse^ 

§1651. 
magistrate's  dl8chargeyj>rtnia/aci6  evidence  of  want 

of  probable  cause,  §  1652. 
but  not  conclusive  evidence,  §  1668. 
instruction  as  to  the  liability  of  aiders  and  abettors, 

§  1654. 

of  counsel  who  advise,  participate,  etc.,  §  1655. 

instruction  as  to  circumstances  excluding  punitive 

damages,  §  1656. 
MAL-PRACTICE, 

in  physician  or  surgeon,  question  for  jury,  §  1698. 

MANDAMUS, 

not  a  remedy  in  contempt  proceedings,  §  147. 
to  compel  revision  of  verdict,  §  2636. 

«<  MANIPULATED  "  MARKET, 

whether  a  market  "  manipulated,*'  a  question  of  fact,  §  1140. 

MANSFIELD,  LORD, 

<*  white  paper  "  rule  of,  as  to  qualification  of  jurors,  §  79. 
denied  by  Marshall,  C.  J.,  in  Burr's  trial,  §  79. 

MANSLAUGHTER, 

when  officer  killing  to  prevent  rescue,  guilty  of,  §  2179. 
reasonable  provocation,  question  of  law,  §  2183. 

in  one  case  held  a  question  of  fact,  §  2183. 
instructions  concerning,  §§  2212-2214. 

concerning  involuntary  manslaughter,  §  2214, 
'*  heat  of  passion  "  defined,  §  2209. 
«  MANUFACTORY," 

what  business  is,  under  policy  of  fire  insurance,  §  1803« 

MANUFACTURING  ESTABLISHMENTS, 

when  noises  produced  by,  a  nuisance,  §  1911. 

MAPS, 

use  of,  in  argument,  for  illustration,  §  992. 

in  the  jury  room,  §  2588. 

MARINE  INSURANCE, 

what  questions  in  law  of,  for  court  and  what  for  jury,  §§  1318-1828. 

whether  evidence  overcomes  presumption  of  seaworthiness, 

for  jury,  §  1318. 
whether  circumstances  raise  presumption  of  unseaworthiness, 

for  jury,  §  1319. 
time   within  which  a  voyage  should  be  performed,  for  jury, 

§  1320. 
fact  of  termination  of  voyage,  for  jury,  §  1321. 
facts  which  will  justify  an  abandonment,  for  jury,  §  1322. 
reasonable  time  for  abandoning  cargo  to  underwriters,  ques* 

tion  of  law,  §  1323. 
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reasonable  time  for  ascertaining  whether  recovery  and  repair 

possible,  question  for  jury,  §  1324. 
whether  the  seizure  of  a  vessel  was  an  act  of  war,  question 

for  jury,  §  1326. 
what  is  barratry,  question  for  court,  §  1326. 
Instructions  on  the  subject  of  barratry,  §  1327. 
Instructions  as  to  what  constitutes  partial  and  what  total  losSi 

§  1328. 

unreasonable  delay  in  making  the  voyage  insured,  §  1563. 
MARKET, 

whether  <<  manipulated  "  or  fictitious,  a  question  of  fact,  §  1140. 

MARRIED  WOMEN, 

what  are  <'  necessaries  '^  for,  question  of  law  or  fact,  §  1585. 
See  Husband  and  Wife. 

MARSHAL  OF  UNITED  STATES, 

'service  of  attachment  against  witness  by,  §  166. 

MARSHALL,  C.  J., 

observations  of  in  Burr's  trial  on  nature  of  opinion  which  dlsqualiflef 
juror,  §  79. 

MASONIC  FRATERNITY, 

members  of,  when  not  disqualified  as  jurors,  §  64. 

MASSACHUSETTS, 

statute  concerning  view,  §  882,  p.  669. 

MASTER  AND  SERVANT, 

whether  husband  acted  as  tenant  or  servant  of  wife,  a  question  of 

fact,  §  1343. 
*^  continuance  in  business  "  under  contract  between  master  and  serv- 
ant, a  question  of  fact,  §  1523. 
reasonable  notice  of  discontinuance  of  contract  of  service,  §  1551. 
in  menial  service,  a  mouth's  notice  required,  §  1551. 
who  are  menial  servants  within  this  rule,  §  1551. 
injuries  to  servants  through  defective  machinery,  1668. 
through  incompetent  fellow-workman,  §  1663. 
who  fellow -servants  in  common  employment,  §  1(»94. 
whether  servant  knew  that  the  service  was  extra-hazardous,  §  1695. 
instructions  in  actions  for    negligence  by  servant   against  master, 

1737-1740. 

« 

on  hypothesis  of  negligence  in  employing  or  retaining  careless 

fellow- servautfl,  §  1737. 
as  to  duty  of  master  to  furnish  safe  appliances,  §  1733. 
as  to  injury  to   servant  through  defective  machinery  where 

servant  has  knowledge  thereof  and  master  has  promised  to 

repair,  §  1739. 
as  to  what  knowledge  of  servant  of  defect  will  preclude  a 

recovery,  §  1740. 
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MATERIAL, 

when  witness  presumed  material,  $  682. 

BiATERIAL  OBJECTS, 

not  produced  under  subpoena  duce^  Cecums  §  175,  p.  181. 

MATERIALITY, 

offer  of  evidence  must  show  materiality,  §  678. 

of  alteration  of  a  written  instrument,  question  of  law,  $  1895. 

of  false  statements  in  law  of  fraud,  jury  Ixow  instructed  as  to,  §  1950. 

of  testimony  to  support  assignment  of  perjury,  question  of  law,  §  2187. 

MATTER  OF  EXCEPTION, 

distinction  between  matter  of  record  and  matter  of  exception,  §  2778. 

MATTER  OF  RECORD, 

distinction  between  matter  of  record  and  matter  of  exception,  §  2773. 

MAXIMS, 

'  contra  BpolicOorem  omnia  prcBsumuntur,  §  1045. 

presents  a  question  for  jury,  §  1045. 
faUua  in  uno^faUua  in  omnibus:  instructions  under  this  maxim,  §  2428. 

MECHANICAL  INSTRUMENTS, 

effect  of  jury  taking  to  their  room,  §  2576. 

MEDICINE, 

when  properly  administered  to  sick  juror  by  bailiff,  §  2569. 

MEDICAL  EXPERTS, 

may  give  opinions  based  on  statement  of  patient,  §  590. 

but  not  on  statements  of  other  unsworn  persons,  §  591. 

competency  of  medical  opinion  as  to  permanency  of  physical  injuries^ 

§621. 
scope  allowed  in  cross-examining,  §§  628,  629,  680. 
See  Examination  of  Witnessss.    . 

MEMBER  OF  CONGRESS,  ^ 

privilege  against  process  as  a  witness,  §  186. 

MEMBER  OF  PARLIAMENT, 

time  during  which  privileged  from  arrest,  §  1557. 

MEMORANDUM  TO  REFRESH  RECOLLECTION, 
use  of  by  witness  in  testifying,  §§  398-402. 

"MERCHANDISE," 

meaning  of  word  in  policy  of  fire  insurance,  §  1304. 

MERITS, 

stipulation  as  to  amendment  and  trial   of  the  cause  on  the,  §  202, 

p.  201. 
witness  not  to  answer  a  question  which  goes  to  whole  merits,  §  877. 

MICHIGAN, 

statute  concerning  view,  §  882,  p.  670. 

power  of  jury  in  condemnation  proceedings,  §  899. 

are  judges  of  law  and  fact,  §  899. 
office  of  judge  or  court  commissioner  attending  jury  of  viewi  f  918. 
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MILL, 

nuisance  caused  by  running  mill:  instruction,  §  1925. 

MILL-DAMS, 

wliether  flash-boards  are  parts  of  a  mill-dam,  question  of  fact,  }  ISIT. 
flowing  adjacent  lands,  question  of  nuisance,  §  189S. 

MINING  CLAIM, 

abandonment  of,  question  of  fact,  §  1440. 

MINING  CUSTOMS, 

not  enacted  by  legislature,  fact  of  decided  by  jury,  §  1069. 

MINING  LAWS, 

not  enacted  by  legislature,  fact  of  decided  by  jury,  §  1059. 

.MINUTES, 

minute  order  making  bill  of  exceptions  part  of  the  record,  §  2896. 

MINNESOTA, 

statute  concerning  view,  §  882,  p.  670. 

MISCONDUCT  OF  JURY, 

In  making  a  view  out  of  court,  §  906. 

In  receiving  improper  communications,  §  906. 
In  taking  refreshments  furnished  by  a  party,  f  907. 
as  a  ground  of  new  trial,   §§  2548-2627. 
See  Jury. 

MISDIBECTION, 

distinction  between  exceptions  for  misdirection  and  for  non-direction 

§  2396. 
no  ground  of  new  trial  unless  jury  were  misled,  §  2401. 

nor  unless  error  prejudicial,  §  2402. 
misdirection  as  to  damages,  §  2402. 
submittiug  question  of  law  to  jury,  §  2402. 
misdirection  on  a  collateral  point,  §  2402. 

cured' by  jury  disregarding  it,  §  2402. 
misdirection  applicable  to  one  point  only,  §  2402. 
Immaterial  where  justice  done,  §  2403. 
as  to  immaterial  matter,  §  2403. 
See  Instructions. 

MISREPRESENTATIONS, 

materiality  pf  misrepresentations  in  applications  for  insurance,  deter- 
mined by  jury,  §  1284. 

instruction  as  to  effect  of  material  false  representations  in 

life  insurance ,  §  1315. 
instruction  as  to  waiver  of  right  to  avoid  policy  by  reason  of, 
§  1316. 
See  Deceit. 

MISTAKE, 

when  stipulations  touching  evidence  not  set  aside  on  ground  of,  §  36L 
in  terms  of  contracts,  ascertained  by  jury  in  actions  at  law,  §  1116. 
as  in  tiie  case  of  bills  of  ladiug,  §  1117. 
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municipal  corporation  not  liable  for  honest  mistake    of    competent 

engineer,  §  1747. 
of  a  particular  fact  as  an  excuse  for  crime,  §  2154,  note. 

MITIGATION  OF  DAMAGES, 

unsuccessful  attempt  in  good  faith  at  justification  in  slander  or  libel, 
§§  2041,  2042. 

MIXED  ACTIONS, 

Tiew  permitted  in,  at  common  law,  §  875. 
motions  for  new  trial  in,  §  2728. 

MIXED  POSSESSION, 

question  of,  for  jury,  §  1416. 

inXED  QUESTION  OF  LAW  AND  FACT, 

sense  in  which  probable  cause  is  a  mixed  question  of  law  and  fact, 

§  1619. 
what  is  meant  by  this  expression,  §  1031. 

MIXED  RACES, 

mixed  juries  in  case  of,  §  9. 

MONUMENTS, 

what  monuments  satisfy  the  calls  of  a  deed,  question  of  fact,  ff  1466, 
1467. 

no  presumption  of  law  in  such  a  case,  §  1467. 
whether  a  particular  monument  intended  to  be  adopted  by  the 
deed,  question  of  fact,  §  1468. 

decision  of  question  aided  by  parol  eyidence,  §  1468. 
of  surveyor  prevail  in  ascertaining  location  of  highway,  §1488. 

MORAL  CERTAINTY, 

absence  of  reasonable  doubt  equivalent  to  a  moral  certainty  of  guilt, 
§  2466. 

or  to  a  *'  reasonable  and  moral  certainty,  "  §  2467. 
See  Reasonable  Doubt. 

MORAL  OBLIGATION, 

proposition  that  a  moral  obligation  will  not  support  an  implied  promise, 
§  1152. 

illustration :  father  not  bound  to  support  adult  indigent  child, 

§  1153. 
son  not  bound  to  support  indigent  parents,  §  1153. 
no  action   by  parish  supporting  pauper  of  another  parish, 
§  1153. 
«MORE  OR  LESS,'* 

meaning  of  in  a  contract  of  sale,  a  question  of  law,  §  1176. 

MORMON  CHURCH, 

members  of,  when  disqualified  as  jurors,  §  G4. 

MORTGAGE, 

whether  a  transaction  a  purchase  or  assignment  pro  tanto  of  a  mortgage, 
decided  by  jury,  §  1115. 
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whether  bill  of  sale  Intended  as  a  mortgage,  a  qnestlon  of  fact  in  legal 
actions,  §  1124. 

in  such  cases,  role  one  of  evidence  and  not  of  procednre,  §  1194. 
where  conveyance  and  defeasance  simultaneously  executed, 

question  is  one  of  law,  §  1124. 
but  question  of  fact,  if  defeasance  executed   subsequently, 
§  1124. 
due  diligence  in  foreclosing  chattel  mortgage,  question  of  law,  §  1707. 
See  Foreclosure. 

MOTION, 

for  new  trial,  objections  to  evidence  must  be  renewed  in,  §  709 ;  (and 

see  New  Trial)  . 
to  strike  out  or  withdraw  improper  evidence,  §§  715,  723. 
whether  motion  for  new  trial  necessary  in  case  of  rulings  on  motion, 

§  2716. 
rulings  on,  must  be  omitted  in  bill  of  exceptions,  §  2775. 
facts  recited  in  must  be  so  omitted,  §  2776. 

MOTION  FOR  NEW  TRIAL, 

statements  omitted  in  must  be  shown  by  bill  of  exceptions,  §  2778. 
See  New  Trial. 

MOnVE, 

witness  may  testify  as  to  his  motive,  §  383. 
accused  person  may  testify  as  to  his,  §  648. 

MOV£  THE  COURT, 

rule  that  there  must  be  evidence  to  move  the  court,  §  1675. 

MUNICIPAL  BOARD, 

refusing  to  appear  and  testify  before,  §  182. 

MUNICIPAL  CORPORATIONS, 

members  of,  when  disqualified  as  jurors,  §  63. 

authority  of  street  commissioner  to  charge  city  by  negligence  in  mak- 
ing repairs,  §  1376. 
boundaries  of,  question. for  court,  §  1480. 

negligence  of  in  reparation  of  highways,  question  for  jury,  §  1705. 
notice  to,  of  defects  in  highway,  §  1706. 

instructions  in  actions  against,  grounded  on  negligence,  §§  1742-1768. 
on  theory  of  non-liability  for  judicial  errors,  §§  1742,  1743. 
on  theory  of  non-liability  for  exercise  of  ordinary  powert 

§§  1742,  1743. 
as  to  negligence  in  respect  of  the  drainage  of  its  streets,  §  1744. 
negligence  in  grading  streets,  §  1745. 

in  casting  water  on  adjoining  land,  §  1745. 

in  respect  of  defective  sewers,  §  1746. 

liability  for  flooding  private  property  through  such 

sewers,  §  1746. 
not  liable  for  honest  mistake  of  competent  engineer, 
§  1747. 
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when  chargeable  with  notice  of  defect  In  highway,  §  1749. 
care  required  in  construction  and  reparation   of  highway, 

$  1750. 
not  an  insurer  against  accidents,  but  liable  for  ordinary  care, 
§  1761. 

what  circumstances  considered  in  determining  this 
question,  §  1752. 
not  liable  for  injuries  from  latent  defects,  §  1753. 
notice  of  defect  how  implied  from  length  of  time  and  no- 
toriety, §  1754. 

repair  subsequent  to  accident  not  evidence  of  previoua 
notice,  §  1755. 
notice  of  decay  in  a  bridge,  §  1756. 
continuing  duty  of  inspection,  §  1757. 
duty  of  care  and  skill  in  adopting  proper  plans,  §  1758. 
duty  to  erect  barriers  to  guard  excavations  in  side-walk,  §  1759. 
Instructions  as  to  acceptance  of  a  bridge  by  muuicipal  corpo- 
ration, §  1760. 
Injury  to  traveler  by  obstruction  of  street  produced  by  build- 
ing operations,  §  1761. 
Instruction  on  theory  of  traveler  rashly  traveling  road  cov- 
ered with  ice,  §  1762. 

on  hypothesis  that  icy  condition  of  road  was  sole  cause 

of  injury,  §  1768. 
instructions  touching  the  care  required  of  travelers 
who  have  knowledge  of  defects  in  highways,  §  1764. 
Instruction  on  theory  of   traveler  being  intoxicated, 

§  1765. 
comprehensive    instructions  embracing  at  once^  the 
elements  of  care  on  the  part  of  the  city  and  on  the 
part  of  the  traveler,  §  1766. 
instructions  in  the  case  of  a  traveler  falling  from  a 

bridge  without  railings,  §  1767. 
stating  the  issues  in  such  actions,  §  1768. 

ICUNICIFAL  ORDINANCES, 

proof  of  addressed  to  the  judge,  §  1055. 

Interpreted  by  the  judge,  §  1056. 

reasonableness  of,  pronounced  upon  by  the  judge,  §  1057. 

MURDBR. 

Instructions  as  to  murder  at  common  law,  §  2204. 

general  Instruction  on  hypothesis  of  murder  in  first  degree,  §  2205. 

instruction  as  to  time  between  formation  of  intent  and  commission  of 

act,  §  2206. 
instruction  as  to  murder  in  second  degree,  §  2207. 

instruction  that  murder  presumed  to  be  in  second  degree, 
§  2208. 

144 
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definitions  In  murder  cases:  << wilfully,"  ''deliberately,'*  '^premedl- 

tatedly,"  "  malice,"  "  heat  of  passion,"  §  2209. 
'<  malice,"  '<  malice  aforethought,"  <<  premeditated  malice,"  §  2210. 

MUTUAL  INSURANCE, 

data  for  correct  assessment  upon  policy,  question  for  jury,  §  1806. 

N. 

17AMB, 

of  witness,  may  be  asked  by  clerk,  §  368. 

whether  two  names  are  idem  sonans^  a  question  of  fact,  §  1526. 

NATIONALITY, 

^prejudice  against  does  not  disqualify  juror,  §  73. 

NAVIGATION, 

whether  a  stream  navigable,  question  of  law,  $  1896. 

<«NEAR," 

whether  a  dwelling-house  Is  "  near  "  a  particular  place,  question  of 
fact,  §  1519. 

NEBRASKA, 

statutes  concerning  view,  §  882,  p.  670. 

NECESSARIES, 

what  are  necessaries  to  an  infant  or  married  woman— question  of 
law  or  fact,  §  1585. 

NEGATIVE  TESTIMONY, 

when  too  remote,  §  891. 

foundation  for  giving,  §  391. 
of  good  character,  §§  564,  565. 

that  the  witness  had  never  heard  the  character  questioned, 
564,  565. 
effect  of  conflicting  testimony  as  to  whether  sounds  are  disturbing, 
§  1911. 

NEGLIGENCE, 

expert  not  allowed  to  give  opinion  on  general  question  of,  §  616. 
reasonable  diligence  In  presenting  commercial  paper,  §  1215,  et  $eq. 
in  drawing  negotiable  instruments  with  blank  spaces  unfilled,  which 

admit  of  fraudulent  alterations,  §§  1399,  1400,  1708. 
notice  of  non-liability  for,  whether  communicated,  question  of  fact, 
§  1490. 

such  as  notice  on  passage  tickets  as  to  limit  of  baggage, 
§  1491. 
in  an  attorney  or  solicitor,  question  of  fact,  §  1559. 
what  questions  for  the  court  and  what  for  the  jury,  §§  1661-1713. 
how  the  question  of  negligence  generally  arises,  §  1661. 
the  legal  idea  of  negligence,  §  1662. 
whether   a  question  of  law  or  of  fact:  general  statement  of 
doctrine,  §  1663. 
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qnestion  of  fact  where  the  facts  are  coiitroyerted, 

§  1664. 
•  and   where  fair-minded  men  might  draw  different 

conclusions  from  the  nncontroverted  facts,  §  16G5. 
an4   where   the    facts    are    controverted    and    the 

inferences  donbtful,  §  1666. 
when  a  question  for  the  judge :  general  rule  suggested,  §  1667. 
rule  that  there  must  be  evidence  legally  tending  to 

prove  negligence,  §  1668. 
what  is  meant  by  "  evidence  tending  to  prove,"  §  1669. 
rule  that  there  must  be  *<  reasonable  evidence "  of 

negligence,  §  1670. 
difficulties  of  applying  this  rule  in  practice,  §  1671. 
violations  of  statutory  duties  negligence  per  se,  §  1672. 
so  of  a  violation  of  a  common-law  duty,  §  1673. 
question  for  the  court  where  the  negligence  is  clearly 

defined  and  palpable,  §  1674. 
and  where  the  inference  of  negligence  and  of  care  are 

equally  balanced,  §  1675. 
whether  the  negligence  was  the  proximate  or  remote  cause  of 
the  Injury:  general  statement  of  doctrine,  §  1676. 

this  question  when  for  the  judge  and  when  for  the 

jury,  §  1677. 
question     where     evidence    fails     to    connect    the 

negligence  with  the  accident,  §  1678. 
whether  the   plaintiff   or  the  person  injured  was  guilty  of 
contributory  negligence:  in  general,  §  1679. 

where    an    unavoidable    inference    of    contributory 

negligence  arises  out  of  the  plaintiff's  own  evidence, 

question  for  the  judge,  §  1680. 
where  the  evidence  leaves  the  facts  or  the  inferences 

in  doubt,  for  the  jury,  §  1681. 
-    where  a  presumption  of  contributory  negligence  arises 

upon    uncontradicted    testimony,  for  the    judge, 

§  1682. 
where,  notwithstanding  the  contributory  negligence 

of  the  plaintiff,  the  defendant  migtit  have  avoided 

the  injury  by  the  exercise  of  reasonable  care,  for 

jury,  §  1683. 
whether  contributory  negligence  to  attempt  to  alight 

from  a  moving  train,  question  for  jury,  §  1684. 
passenger  guilty  of  known  violation  of  rules,  question 

for  court,  §  1685. 
traveler  failing   to  loolc   and  listen  on  approaching 

railway  crossine,  question  for  court,  §  1686. 
contributory  negligence  in  the  case  of  injuries  to  children, 
§  1687. 
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doctrine  of  imputed  negligence  in  this   connection, 

§  1687. 
mle  where  the  child  is  sui  ii<r^,^§  1687. 
at  what  age  regarded  as  suijurU,  §  1687. 
whether  this  a  question  of  law  or  of  fact,  §  1687. 
care  required  of  the  custodian  of  the  child,  §  1688. 
in  the  case  of  Injuries  to  children  from  dangerous 

premises,  §  1696. 
whether,  under  circumstances,  the  defendant  owed  a 

duty  to  the  plaintiff,  §  16d6. 
instructions  in  cases  of  injuries  to  children,  §§  1727- 

1784. 
illustrative     cases    where    contributory   negligence 
declared  as  matter  of  law,  §  1689. 
presumption  of  negligence  in  the  case  of  injuries  to  passen- 
gers: general  rule,  §  1600. 
facts  from  which  this  presumption  arises,  §  1691. 
whether  this  presumption  has  been  repelled,  question 
for  jury,  §  1692. 
Instances  of  other  questions  for  the  jury,  ^  1698. 
negligence  in  the  relation  of  master  and  servant:  who  are  fel- 
low-servants in  a  common  employment,  when  a  question  of 
law  and  when  of  fact,  §  1694. 
whether  the  servant  knew  that  the  service  was  extra-hazardous, 

§  1696. 
questions  of  art  and  slcill,  generally  for  the  jury,  §  1697. 
mal-practice  of  a  physician  or  surgeon,  §  1698. 
questions  relating  to  legal  practice,  §  1699. 
negligence  in  an  attorney,  §  1700. 
whether  woric  is  done  in  a  workman-Ulse  manner,  §  1701. 
good  husbandry,  question  of  fact,  §  1702. 
care  required  of  a  bailee,  question  for  jury,  §  1703. 
negligence  of  an  agent,  question  for  jur^,  §  1704. 
negligence  of  municipal  corporations  in  respect  of  highways, 
§  1706. 

notice  of  defect  in  highway,  §  1706. 
due  diligence  in  foreclosure  of  chattel  mortgage,  §  1707. 
prudence  in  relying  upon  fraudulent  representation,  §  1709. 
diligence  in  proceeding  against  principal  debtor  in  order  to 

charge  guarantor,  §  1710. 
speed  of  a  railway  train  in  the  streets  of  a  town  or  city,  §  1711. 
diligence  in  the  purchaser  of  goods  in  obtaining  possession, 

§  1712. 
how  jury  instructed  in  actions  for  negligence,  §  1713. 
*  precedents  of  instructions  in  such  actions,  §§  1718-1825. 

general  instruct  on  defining  negligence  and  contribu- 
tory negligence,  §  1718. 
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instruction  as  to  omission  of  statutory  precaution 

being  negligence  per  se,  §  1719. 
as  to  causal  connection  between  wrong  and  injury, 
§  1720. 

general  instructions  as  to  contributory  negli- 
gence, §  1721. 
as  to  rule  where  defendant's  negligence  was 
the  proximate  and  plaintiff's  the  remote  of 
the  injury,  §  1722. 
as  to  non -liability  for  subsequent  aggravation 

of  damages,  §  1723. 
as  to  duty  to  procure  surgical  aid  and  to  use 

*  care  to  diminish  damages,  §  1724. 
in  €ase6  of  injuries  to  children,  §§  1727-1784. 

where  child  is  injured  upon  railway  track, 
§  1727. 

•  that  negligence  of  parents  does  not  excuse 

defendant,  §§  1728, 1729. 

that  defendant  not  liable  except  for  want  of 
ordinary  care,  §  1730. 

as  to  reasonable  efforts  to  stop  a  railway  train 
after  discovery  of    child  on  track,  §  1731. 

defendant's  instruction  on  the  hypothesis  of 
liability  for  negligence  only,  §  1782. 

instruction  on  the  hypothesis  of  contributory 
negligence  in  a  child  eleven  years  old,  §  1783. 

instruction  excluding  conclusion   of   negli- 
gence from  the  mere  happening  of  the  acci- 
dent, §  1734. 
In  cases  of  negligence  in  the  relation  of  master  and 
servant,  §§  1737-1740. 

negligence  in  employing  or  retaining  careless 
fellow -servant,  §  1737. 

duty  of   master  to  furnish  safe  appliances, 
§  1738. 

injury  to  servant  through  defective  machinery, 
where  he  has  knowledge  thereof  and  master 
has  promised  to  repair,  §  1739. 
In  cases  of  negligence  by  municipal  corporations, 
§  1742-1750. 

such  corporations  not  liable  for  errors  of  a 
judicial  nature.  §§  1742,  1748. , 

nor  for  the  exercise  of  their  ordinary  powers, 
§§  1742,  1748. 

negligence  in  respect  of  drainage  of  streets^ 
§  1744. 

in  respect  of  the  grading  of  streets,  §  1745. 
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casting  water  on  adjoining  land,  §  1745. 

negligence  in  respect  of  defectiye  sewers, 
§  1746. 

liability  for  flooding  private  property,  §  1746. 

non-liability  for  honest  mistake  of  compe- 
tent engineer,  §  1747. 

duty  of  property  owner  to  take  steps  to  pro- 
tect his  property,  §  1748. 

negligence  in  respect  of  defective  streets, 
§  1749. 

when  corporation  chargeable  with  notice  of 
defect,  §  1749. 

care  required*in  the  construction  and  repara- 
tion of  highways,  §  1760. 

not  an  insurer  against  accidents,  but  liable 
for  want  of  ordinary  care,  §  1751. 

what  circumstances  considered  in  determin- 
ing this  question,  §  1752. 

not  liable  for  injuries  resulting  from  latent 
defects,  §  1753. 

notice  of  defect  Implied  from  length  of  time 
and  notoriety,  §  1754. 

repair  subsequent  to  accident  not  evidence  of 
notice  of  previous  defect,  §  1765. 

notice  of  decay  in  a  bridge,  §  1756. 

continuing  duty  of  inspection,  §  1757. 

duty  of  care  and  skill  in  adopting  a  proper 
plan,  §  1758. 

duty  of  the  city  to  erect  barriers  to  guard 
excavations  in  side-walk,  §  1759. 

acceptance  of  a  bridge  by  a  municipal  corpo- 
ration, §  1760. 

liability  to  traveler  injured  by  street  ob- 
structed in  building  on  adjacent  property, 
§  1761. 

instruction  on  hypothesis  of  rashness  in 
plaintiff  in  traveling  on  a  road  unsafe  by 
reason  of  ice,  §  1762. 

instruction  on  hypothesis  of  icy  condition  of 
road  being  sole  cause  of  injury,  §  1763. 

instruction  as  to  care  required  of  traveler 
who  has  knowledge  of  defect,  §  1764. 

instruction  on  the  theory  of  the  plaintiff  being 
intoxicated,  §  1765. 

comprehensive  instruction  embracing  care  on 
on  part  of  corporation  and  on  part  of 
traveler,  §  1766. 
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another  model  applicable  to  case  of  traveler 
falling  from  bridge  without  railings,  §  1767^ 

stating  the  issues  in  actions  of  this  kind,  §  1768. 

whether  a  street  out  of  repair,  a  question  of 
fact,  §  1889. 

whether   an  obstruction   of    a  street  is  un- 
reasonable, a  question  of  fact,  §  1890. 
In  actions  against  carriers  of  passengers,  §§  1772- 
1795. 

instruction  as  to  when  relation  of  carrier  and 
passenger  commences,  1772. 

as  to  when  it  ends,  §  1778. 

carrier  bound  to  extraordinary  care  and  liable 
for  slight  negiect,  §  1774. 

but  not  answerable  for  unavoidable  accidents, 
§  1776. 

happening  of  accident  pWma  faci^  evidence  of 
negligence,  1776. 

duty  as  to  road-worthy  conveyance  and  com- 
petent driver,  §  1777. 

care  required  of  the  owner  of  a  steamboat  In 
respect  of  his  crew,  §  1778. 

Injury  to  a  passenger  through  the  breaking 
down  of  a  railway  bridge,  §  1779. 

through  the  negligence  of  train-men  in  making 
up  train,  §  1781. 

duty  of  railway  company  to  provide  safe 
platforms  and  stations,  §  1782. 

and  to  keep  them  lighted  at  night, 
§  1782. 
•         care  required  toward  passengers  on  freight 
trains,  §  1788. 

wrongful  ejection  of  a  passenger,  §  1784. 

rightful  expulsion  of  a  passenger,  but  with 
unnecessary  force,  §  1787. 

expulsion  of  a  passenger  having  no  ticket, 
who  refuses  to  pay  extra  fare,  §  1786.     * 

obligation  to  keep  ticket  office  open  for  a 
reasonable  time  before  departure  of  train, 
§  1787. 

assaults  upon  passengers,  §§  1788,  1789. 

obligation  to  protect  passengers  from  vio- 
lence, §  1788. 

right  to  remove  drunken  and  disorderly  pas- 
senger, §  1789. 

duty  of  a  railway  company  toward  a  passen- 
ger boarding  its  train,  §  1790. 


2296  INDEX. 

KEGUGEKCE  —  Contlnned. 


duty  of  the  passenger  to  follow  the  reasona- 
ble directions  of    the  carrier's   serrants, 
§  1791. 
passenger  riding  with  arm  ont  of  windoWi 

§  1792. 
riding  on  platform  of  street  car,  §  1798. 
alighting  from  railway  train  while  in  motion, 

§  1794. 
liability   to    passenger  carried  gratuitously, 
§  1796. 
Injuries  to  travelers  at  railway  crossings,  §  1800-1803 
duty  of  traveler  and  of  trainmen,  §  1800. 
a  full  series  of  instructions  on  this  subject, 

§  1801. 
other     instructions    based    on   hypothetical 

facts,  §  1802. 
traveler  not  to  employ  track  as  a  footpath, 
§  1803. 
In  the  case  of    injuries  to  trespassers    on  railway 
tracks,  §  1805-1808. 

care  required  in  case  of  such  a  trespasser, 

§  1805. 
instruction  on  the  hypothesis  that  the  driver 
of  a  street  car  saw  the  deceased  lying  on 
the  track  in  time  to  avoid  running  over  him, 
§  1806. 

another    instruction'  on   the   same 

hypothesis  from   the    defendant's 

standpoint,  including  the  element 

of  the  deceased  being  drunk,  §  1808. 

in  the  case  of  railway  injuries  to  domestic  animals, 

§  1808-1812.     • 

killing  such  animals  while  running   train  at 

a  prohibited  rate  of  speed,  §  1809. 
while  failing  to  ring  bell  and  sound  whistle 

on  approaching  crossing,  1809. 
where  railway  not  fenced,  §  1810. 
where   cattle  get  upon    the    track  through 

insufficient  cattle-guards,  §  1811. 
what  care  required  of  engineer  to  avoid  killing 
cattle  on  the  track,  §  1812. 
inthe  case  of  injuries  from  railway  fires,  §  1815-1818. 
communication  of  fire,  prima  facie  evidence  of 

negligence,  §  1815. 
what  will  rebut  this  presumption,  §  1816. 
a  more  specific  direction  on  the  same  subject^ 
§  1817 
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hypothesis  of  improved  appliances,  bat  negli- 
gent employ^,  §  1618. 
instmctions  as  to  care  required  of  owners  of  fixed 

property,  §  1820. 
as  to  obstruction  of  water  by  railway  embankments 

and  insufficient  culverts,  §  1821. 
in  cases  of  collisions  on  the  highway,  §  1822. 

a  full  series  of  instructions  on  this  subject, 

§  1828. 
effect  of  the  crowd  trying  to  stop  a  runaway 

team,  §  1824. 
other    instructions    applicable    to    various 
situations,  §  1826. 
SeeBAixjfBNT;  Carriers  of  Goods;  Carriers  of  Passengers;  Neoo- 
TiABUi  Instruments. 

SBGOTIABLE  INSTRUMENTS, 

not  necessary  to  give  notice  to  produce  a  notice  to  indorser,  §  776. 
reasonable  diligence  in  presenting  commercial  paper,  a  question  of 
law»  §§  1215,  1216,  1218,  1219. 

in  presenting  a  bill  of  exchange  for  acceptance,  §  1216. 

precedent  of  an  iustruction  in  such  a  case,  §  1217. 
in  presenting  sight  drafts  for  payment,  §  1218. 

this  rule  how  applied,  §  1219. 
in  presenting  inland  bill  for  acceptance,  §  1566. 
in  presenting  a  demand  note,  §  1220. 
in  presenting  a  note  the  time  of  payment  of  which  is  not  fixed, 

§  1220. 
when  a  demand  note  is  overdue,  a  question  of  law,  §  1221. 
reasonable  hours  for  presentment  of  commercial  paper,  ques- 
tion of  law,  §  1222. 
reasonable  notice  of  dishonor  —  view  that  it  is  a  question  of 
fact,  §  1228.  ' 

view  of  Lord  Mansfield  and  his  associates  that  it  is  a 

question  of  law,  §  1224. 
this  view  generally  adopted  in  America,  §  1226. 
no  reversal  if  jury  decide  question  rightly,  §  1226. 
this  rule  how  applied  in  England,  §  1227. 
further  illustrated,  §§  1228,  1229. 
precedents  of  instructions  on  this  point,  §§  1280,  1281. 
instruction  that  indorser  competent  to  give  notice  to 

prior  indorser,  §  1281. 
instruction  as  to  variance  in  description  in  notice  of 
dishonor,  §  1232. 
whether  circumstances  of  a  particular  case  are  sufficient  to  dispense 
with  demand  and  notice,  a  question  of  law,  §  1233. 

effect  of  insolvent  inserting  the  bill  in  his  schedule,  §  1234. 
waiver  of  notice  to  indorser,  §  1235. 
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whether  notice   of   protest  probably  reached  the    indorser, 
§  1236. 
meaning  of  "second  of  exchange,  first  unpaid,"  a  question  of  law, 

§  1237. 
refusal  to  pay  or  accept,  a  question  of  fact,  §  1288. 
whether  holder  took  in  good  faith  and  without  notice  of  prior  egulttes, 

a  question  of  fact,  §  1239. 
whether  the  plaintiff  has  assigned  the  note  sued  on  to  another  for  the 

benefit  of  creditors,  a  question  of  law,  §  1240. 
whether  note  an  extension  of  time  or  collateral  security,  a  question  of 

fact,  §  1241. 
whether  notes  are  renewals  of  former  ones,  a  question  of  fact,  §  1242. 

how  jury  Instructed  in  such  a  case,  §  1248. 
instruction  as  to  the  effect  of  an  indorsement  in  blank,  in  an  action  by 

assignee,  §  1244. 
Instruction  as  to  duty  of  indorsee  of  check  to  make  effort  td  collect 

same  before  suing  drawer,  §  1245. 
effect  of  alteration  of,  on  rights  of  innocent  holders,  §  1399. 

rule  where  negligently  drawn  with    blank   spaces  unfilled, 
§  1399. 
negligence  in  leaving  blanks  in,  which  admit  of  fraudulent  alterations, 

§  1708. 
note  void  in  hands  of  Innocent  holder  if  signature  induced  by  fraud, 

deceit,  etc.,  §  1983. 
directing  the  verdict  where  nothing   is  required. but  a  computation, 
§  2265. 

NEGROES, 

mixed  whit«  and  colored  juries,  §  9. 

NEW  HAMPSHIRE, 

statute  concerning  view,  §  882,  p.  671. 

NEW  JERSEY, 

statute  concerning  view,  §  882,  p.  671 . 

NEW  YORK, 

production  of  books  and  papers  under  statutes  of,  §§  743-764. 

NEW  TRIAL, 

not  granted  to  let  in  additional  impeaching  testimony,  §  521. 
objection  to  evidence  not  available  when  taken  for  first  time  by  motion 

for  new  trial,  §  700. 
objections  to  evidence  must  be  renewed  motion  for,  §  709. 
motion  must  point  out  specific  ground  of  objection,  §  709. 
judge  may  exclude  illegal  evidence  of  his  own  motion,  §  710. 

duty  to  do  this  in  criminal  cases,  §  710. 
affidavits  on  motion  for,  showing  misconduct  in  argument,    §  9(K2| 

subsec.  1. 
statement  in  argument  of  prejudicial  facts  not  in  evidence,  f  963,  «( 
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new  trial  for  misconduct  of  juries,  §  2Sfi48-2627;  (and  see  Jubzes.) 
in  case  of  separation  of  jury,  §  2549. 

manner  of  presenting  irregnlarity  of  improper  papers  in  jury 
room  on  motion  for  new  trial,  §  2593. 
IHtBCtlce  in  respect  to  motions  for  new  trial,  §  2707-2755. 
the  motion  defined,  §  2708. 
how  the  practice  regulated  generally,  §  2709. 
office  of  the  motion,  §  2710. 

when  court  may  grant  new  trial  of  its  own  motion,  §  2711. 
mtoion  necessary  to  preserve  errors  in  the  record  for  reyiew,. 

§  2712. 
exceptions  lost  if  not  renewed  on  motion,  §  2712. 
necessity  of  motion  where  trial  is  by  court  without  jury» 

§  2718. 
statutes  dispensing  with  the  motion,  §  2714. 
motion  not  necessary   where  errors  appear  on  face  of  the 

record,  §  2715. 
when  not  necessary  to  save  ruling  of  trial  court  on  motions^ 

§  2716. 
necessity  of,  in  criminal  cases,  §  2717. 
who  may  make  the  motion :  general  rule,  §  2718. 

the  "party  aggrieved,"  §  2719. 

in  cases  of  joint  judgments,  §  2720. 

joint  motions,  §  2721. 

in  criminal  cases,  §  2722. 

in  real  and  mixed  actions,  §  2728. 
court  in  which  motion  should  be  made,  §  2724« 
waiver  of  right  to  make  the  motion,  §  2725. 
effect  of  other  motions,  §  2726. 

the  motion  for  judgment  non  obstante  veredlUOf  f  2726. 

the  motion  in  arrest  of  judgment,  §  2727. 
number  of  motions  and  new  trials,  §§  2727, 2728. 

in  personal  actions,  §  2727. 

in  real  actions,  §  2728. 
amendment  of  the  motion,  §  2729. 
eifect  of  filing  the  motion,  §  2730. 
time  of  making  the  motion,  §§  2785-2742. 

in  general,  §  2785. 

statutory  provisions  in  special  cases,  §  2786. 

when  made  after  statutory  time,  §  2737. 

grounds  discovered  after  the  term,  §  2787. 

"unavoidably   prevented"  —  "extraordinary    caae,'* 
§2738. 

extension  of  time,  §  2739. 

in  criminal  cases,  §  2740. 

in  real  actions,  §  2741. 

computation  of  time,  §  2742. 
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mAnner  of  making  the  motlony  f  2746-2765. 
In  general,  §  2746. 
preliminary  steps,  $  2747. 
notice  of  the  motion,  §  2748. 

of  intention  to  file  the  motion,  f  27491 
time  of  filing  and  serving,  §  2749. 
snfflciency  of,  §  2750. 
amendments  of,  §  2751. 
enumeration  of  methods,  §  2752. 

by  an  ordinary  motion,  §  2758. 
enfficiency  in  general,  §  2753. 
specification  of  errors,  §  2754. 

insufficient  evidence,  §  2755. 
admitting  and    excluding  evldenoa^ 

§  2766. 
in  instructions,  §  2757. 
motion  supported  by  affidavits,  §  2758. 
sufficiency  of  the  motion,  §  2769. 
time  of  filing  the  affidavits,  §  2760. 
their  sufficiency,  §  2761. 
newly  discovered  evidence,  §  2762. 
other  methods,  §  2768. 

method  when  motion  made  after  term,  {  2764. 
in  real  actions,  §  2765. 
continuance  of  motion  for,  carries  bill  of  exceptions,  §  2818. 

NEWLY  DISCOVERED  EVIDENCE, 

no  ground  of  setting  aside  stipulation  fairly  made,  §  861. 
as  a  ground  for  new  trial,  §§  2759,  2762. 

NEWSPAPERS, 

opinions  derived  from  reading,  do  not  disqualify  jurors,  §  79,  81. 
when  not  produced  under  subpcsna  duces  tecum^  §  175,  p.  181. 
reading  from,  to  jury  in  argument,  §  994. 
reading  of,  by  jurors  when  ground  of  new  trial,  §  2561. 

NEWSPAPER  PUBLICATION, 

what  constitutes  a,  §  2054. 

NEWSPAPER  REPORTS, 

used  as  memoranda  to  refresh  recollection  of  witness,  §  401,  subsee.  5, 
p.  860. 
NIGHT, 

protracting  trials  through,  §  207. 

NOISE, 

of  noise  and  vibration  as  elements  of  nuisance,  §§  1899-1925. 

NOy  OBSTANTE  VEREDICTO, 

judgment  non  obstante  veredicto  not  rendered  where  facts  in  dispute, 
§  1022. 

motion  for,  does  not  preclude  motion  for  new  trial,  §  2726. 
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objection  to  juror  for,  waiyed  unless  made  before  yerdlct,  §  116,  p.  118» 
inspection  in  case  of,  §  850. 

NON-ATTENDANCE, 

as  witness,  excuse  for,  §  164. 

NON-DBLIVERY, 

demand  and  refusal  of  bailee,  when  a  conyersion,  §  1886. 

whether  non-deliyery  of  chattel  sold  ay<j>ids  sale  as  matter  of  law^ 

§§  2009-2012. 
whether  possession  deliyered,  when  a  question  of  law  and  when  of 
fact,  §  2014. 

NON-DIRECTION, 

in  ciyil  cases,  §  2888. 

in  criminal  cases,  §§  2389,  2848. 

under  Texas  statute,  §  2340. 

distinction  between  exceptions  for  misdirection  and  for  non-direction,, 

§  2396. 
whether  a  conyiction  reyersed  for  failure  to  charge  law  as  to  reasonable 

doubt,  §  2462. 
See  Instructions. 

NON-JURORS, 

whether  presence  of,  yitiates  panel,  §§  84, 116,  p.  117. 

NON-BESIDENCE, 

of  juror,  a  ground  of  challenge,  §  88. 

objection  to  juror  for,  waiyed  imless  made  before  yerdlct^ 
§  116,  p.  118. 
NONSUITS, 

when  inflicted  for  non-production  of  books  and  papers,  §  787. 
when  granted  in  actions  for  malicious  prosecution,  §  1620. 
no  power  at  common  law  to  compel  a  nonsuit,  §  2227. 

modern  American    authorities  on  this    subject  conflicting^ 

§2228. 
dismissal  where  plaintiff  fails  to  appear,  §  2229. 
right  of  the  plaintiff  to  take  a  nonsuit,  §  2280. 

this  right  guarded  by  modem  statutes,  §  2281. 
exists  altliough  set-off  pleaded,  §  2282. 
but  not  on  the  trial  of  an  issue  of  devisavit  vel  notif  §  2288. 
in  equity  proceedlags,  §  2284. 
in  proceedings  for  partition,  §  2285. 
in  statutory  actions  to  quiet  title,  §  2286. 
nonsuits  set  aside  if  plaintiff  driyen  to  it  by   erroneous   rulings^ 
§  2287. 

otherwise.  If  needlessly  taken,  §  2288. 

NOTARIES, 

power  of  to  punish  contempts,  §  180. 
refusing  to  appear  and  testify  before,  §  181. 
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indorser  competent  to  give  notice  to  prior  indorser,  §  1231. 

variance  In  description  In  notice  of  dishonor  of  commercial  paper, 

§  1232. 
notice  of  limitation  upon  agent's  authority,  question  of  fact,  §  1371. 
authority  to  give  notice  on  behalf  of  surety  to  proceed  against  princi- 
pal, §  1374. 
notice  to  agent,  when  notice  to  principal — instruction,  §  1387. 
notice  imparted  by  open,  notorious  and  unequivocal  possession^  §  1410, 

p.  1044,  §1411. 
what  possession  of  land  sufficient  to  affect  strangers  with  notice^ 

§  1422. 
questions  of,  when  for  court  and  when  for  jury,  §§  1487-1503. 

in  respect  of  notice  of  dishonor  of  commercial  paper,  §§  1223- 

1230. 
whether  the  circumstances  of  a  particular  case  are  sufficient  to 
dispense  with  notice  in  case  of  commercial  paper,  question 
of  fact,  §  1233. 
whether  notice  of  protest  probably  reached  indorser,  §  1236. 
distinction  between  actual  and  constructive  notice,  §  1487. 
actual  notice  In  lieu  of  registration,  question  of  fact,  §  1488. 
whether  a  subsequent  purchaser  had  notice,  a  question  of  fact, 

§  1489. 
notice  of  non -liability  for  negligence,  whether  communicated, 
question  of  fact,  §  1489. 

such  as  notice  on  passage  ticket  as  to  limit  of  baggage, 
§  1491. 
notice  to  guest  of  usage  of  leaving  money  or  valuables  at  the 

bar  of  hotel,  question  of  fact,  §  1492. 
sderUer  In  owner  of  vicious  dog,  question  of  fact,  §  1493. 
liability  of  partner  retiring  from  firm  without  notice  of  disso- 
lution, §  1494. 

liable  only  to  persons  who  have  had  previous  dealings 

with  the  firm,  §  1495. 
not  liable  to  mere  strangers,  §  1495. 
not  liable  to  clerks  or  salesmen  of  the  concern,  §  1495. 
may  become  liable  by  "holding  out,*'  §  1496. 
rule   does  not   apply  as  against   dormant  partners, 

§  1497. 
nor  to  a  partnership  trading  under  a  corporate  name, 

§  1498. 
rule  rests  on  the  principle  of  estoppel,  §  1499. 
view  that  It  is  not  a  question  of  estoppel,  but  of  public 

policy,  §  1499. 
facts  which  must  exist  in  order  to  show  liability, 

§  1499,  p.  1101. 
kind  of  notice  of  dissolution  required,  §  1500. 
actual  notice  to  previous  customers,  §  1500. 
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newspaper  publication  to  the  general  pnbllc,  §§  1500, 

1501. 
when  formal  notice  to  preylons  dealer,  §  1500. 
when  question  of  notice  a  question  of  fact,  §  1500. 
reasonable  notice  by  publication  to  public  generally, 
•        §  1501. 
not  a  question  of  actual  notice,  but  of  diligence  in 

giving  notice,  §  1502. 
general  notoriety  as  respects  the  public,  §  1508  • 
of  motion  for  new  trial,  §  2748. 

of  Intention  to  file  motion  for  new  trial,  §  2749. 
time  of  filing  and  serving  such  notice,  §  2749. 
its  sufficiency,  §  2750. 
amending  it,  §  2751. 

NOnCE  OF  LOSS. 

See  Insurance. 

NOTICE  TO  PRODUCE, 

notice  to  produce  books  and  papers  at  the  trial,  and  secondary  evi- 
dence thereof,  §§  770-796. 

necessity  of  the  notice,  §  770. 

cases  in  which  not  required,  §  770. 

not  required  where  pleadings  give  notice,  §  778. 

as  where  the  action  is  for  the  instrument  itself,  §  778. 

or  in  case  of  the  contract  sued  on,  §  773. 

or  in  action  for  damages  for  forging  the  instrument, 
§  778. 

or  in  an  indictment  for  its  larceny,  §  773. 
not  necessary  where  the  paper  is  in  court,  §  774. 
not  necessary  where  the  paper  desired  is  a  notice,  §  775. 

such  as  a  notice  to  an  indorser,  §  776. 
not  necessary  in  case  of  recorded  deed,  §  777. 
nor  where  the  opposite  party  has  obtained  the  paper  surrepti- 
.  tiously,  §  778. 

object  of  requiring  notice,  §  772. 
not  complied  with,  lets  in  secondary  evidence,  §  771. 

what  secondary  evidence  may  be  given,  §  792. 

must  be  the  best  the  circumstances  admit  of;  §  792. 

and  satisfactory,  §  792 . 
party  failing  to  produce  can  not  meet  secondary  proof  with 
like  proof,  §  789. 

a  contrary  view,  §  790. 
after  paper  produced,  secondary  evidence  not  admissible,  §  791. 
whether  the  notice  in  writing  or  by  parol,  §  779. 
description  of  papers  tlierein,  §  780. 

must  be  reasouably  sufficient  for  identification,  §  780. 
notice  may  be  given  to  agent  or  attorney,  §  781 . 
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notice  given  what  length  of  time  before  trial;  §  782. 

instances  where  length  of  time  held  sufficient,  788. 
notice  applies  to  anj  subsequent  trial,  §  785. 
evidence  of  the  possession  of  the  documents,  §  786. 

evidence  must  be  competent,  §  786. 

but  bare  evidence  sufficient,  §  786. 
evidence  to  excuse  production,  §  787. 

party  maj  show  documents  lawfully  out  of  his  posses- 
sion, §  787. 

what  if  document  held  by  third  party,  §  788. 

by  third  party  out  of  the  jurisdiction,  §  788. 
answer  to  notice  to  produce  not  evidence  in  the  cause,  §  798. 
presumption  of  contents  in  case  of  failure  to  produce,  §  794. 
secondary  evidence  as  to  incidental   and  collateral    papers, 
§796. 

NOTICE  TO  QUIT, 

judge  decides  question  of,  on  agreed  case,  §  1021. 
reasonable  notice  to  quit  a  yearly  tenancy,  where  time  not  fixed  hy 
statute,  §  1550. 

NOVATION, 

whether  a  novation  has  taken  place,  a  question  of  fact,  §  1127. 

NOXIOUS  AGENTS, 

negligent  injuries  from,  §  1668. 

NOXIOUS  VAPOR, 

when  a  nuisance  and  when  not,  §  1904. 

NUISANCE, 

limiting  number  of  witnesses  on  issue  of,  §  853. 
in  closing  a  public  street,  question  of  fact,  §  1886. 

whether  a  given  object  is  an  obstruction  of  a  street,  §  1887. 

street  overseer  cutting  down  trees  on  street,  §  1888. 

action  for  injuries  sustained  by  traveler,  obstruction,  question 

of  fact,  §  1889. 
obstructions  in  building,  whether  unreasonable  question  of 
fact,  §  1890. 
existence  of  private  road,  question  of  fact,  §  1891. 
proper  use  of  a  water  course,  question  of  fact,  §  1892. 
nuisance  in  flowage  of  adjacent  land,  question  of  fact,  §  1893. 
whether  water  di  erted  in  cases  of  prescriptive  right,  question  of  fact, 

§  1894. 
whether  drains  were  made  m  furtherance  of  good  agricultural  usage, 

question  of  fact,  §  1895. 
whether  stream  navigable,  question  of  law,  §  1896. 
interference  with  an  easement  conveyed  by  a  deed,  question  of  fact, 

§  1897, 
prescriptive  right  to  carry  on  a  business  which  otherwise  would  be  a 
nuisance,  question  of  fact,  §  1898. 
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noise  and  vibratioa  as  elements  of  nnisance,  §§  1899-1925. 
noise  alone  may  constitute  a  nuisance,  §  1899. 
and  be  indictable  as  a  public  nuisance,  §  1900. 
whether  such  a  nuisance  must  be  established  by  a  verdict 

at  law,  §  1901. 
noises  which  render  dwelling  houses  uncomfortable,  §  1902. 
noises  ordinarily  incident  to  certain  situations,  §  1903. 
necessary  noises  in  cities,  §  1904. 
useless  noises  In  cities,  §  1905. 
noisy  trades  located  in  neighborhoods  devoted  to  residences, 

§  1906. 
noises  proceeding  from  a  business  carried  on  at  unreasonable 

hours,  §  1907. 
doctrine  that  noise  must  be  unusual,  ill-timed  or  deafening, 

§  1908. 
question  said  to  be  one  of  degree,  §  1909. 
whether  a  right  to  perpetuate  disagreeable  ^noises  may  be  ac- 
quired by  user,  §  1910. 
effect  of  expectant  attention,  §  1911. 
conflicting  evidence  as  to  whether  sounds  are  disturbing, 

§  1912. 
stables,  §  1913. 

factory  bell  rung  in  the  morning,  §  1914. 
church  bells,  §§  1915,  1916,  1917. 

railway  engines  in  the  neighborhood  of  churcbesj  §  1918. 
noises  frightening  horses,  §  1919. 
steam  whistles,  §  1920. 
how  far  plaintiff  under  obligation  to  avoid  consequences  of 

such  a  nuisance:  contributory  negligence,  §  1921. 
injuries  produced  by  vibration,  §  1922. 
vibration  of  steam  hammers  in  a  roiling  mill,  §  1923. 
action  to  abate  nuisance,  by  whom  brought,  §  1924. 
whether  by  tenant  or  reversioner,  §  1924. 
whether  by  an  mdividual  or  on  behalf  of  the  public, 
§  1924. 
instruction  as  to  a  nuisance  caused  by  running  a  mill,  §  1925. 
NT7MBER, 

of  Jurors  summoned,  when  discretionary,  §  19,  p.  20. 

of  talesmen  summoned   to   supply  the  deficiency  of  regular  jurors, 

§  26. 
of  peremptory  challenges,  §  44. 

at  common  law,  thirty -five,  §  44. 

under  American  statutes,  what,  §  44. 

in  cases  of  persons  jointly  indicted,  §  45. 

in  t^se  of  several  plaintiffs  or  defendants,  §  46. 

power  of  legislature  to  increase  or  dimmish  number,  f  .47. 

canons  of  construction  touching  number,  §  48. 

345 
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consequence  of  challenging  too  great  a  nnmber  at  common  law, 

§  44. 
of  peremptory  challenges,  how  affected  by  retraction  of  chal- 
lenges, §  93. 

by  failure  to  challenge  in  turn,  §  94. 
cannot  be  reduced  witliout  parties'  consent,  §  94,  p.  92 . 
cannot  be  made  contingent  upon  challenges  of  opposite  party, 
§  94,  p.  92. 
of  witnesses  when  limited  by  the  court,  §  863. 
of  counsel,  power  of  court  to  limit,  §  928. 
of  speeches,  power  of  court  to  limit,  §  926. 
judge  may  give  jury  wliat  instructions  concerning  the  number  of 

witnesses,  §  2422. 
number  of  motions  for  a  new  trial,  §§  2727,  2728. 

KUNG  PBO  TUNG  ENTRIES, 

showing  leave  granted  to  filing  bill  of  exceptions,  §  2820. 
of  allowance  of  bills  of  exceptions,  §  2826. 

o. 

OATH, 

to  venire  man,  for  examination  on  voir  dij^e,  when  waived,  §  101,  p.  100. 

administered  to  jury,  form  of,  §  108. 

form  of  oath  administered  to  witnesses,  §  365. 

once  administered  to  witness,  sufficient  for  whole  trial,  §  865. 

of  witness  to  tell  the  whole  truth,  effect  of,  on  cross-examination, 

§430. 
statement  of  accused  made  without  oath,  §  669. 
administered  to  bailiff  in  charge  of  jury,  §  2548. 

OBJECTIONS, 

effect  of  answering  collateral  question  on  cross-examination  without 

objection,  §  473. 
objection  to  proof  of  previous  contradictory  statements,  where  no  foun- 
dation has  been  laid,  §  498. 
time  of  malting,  to  irregularities  in  selecting  jury,  §  US. 
to  competency  of  juror  taken  after  verdict,  §§  116, 117. 

such  objections  received  with  great  caution,  §  117. 
overruled  where  evidence  conflicting,   §117. 
or  if  evidence  conflicts  with  testimony  on  voir  dire,  §  117. 
objections  to  evidence  and  exceptions  to  the  rulings  thereon,  §§  €90, 
713. 

judge  decides  all  questions  of  fact  on,  §§  818-338. 

necessity  of  objecting  and  excepting  in  order  to  save  question 

for  review,  §  C90. 
preservation  of  objection  in  bill  of  exceptions,  §  690. 
rule  applies  to  both  civil  and  criminal  trials,  §  690. 
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what  if  evidence  of  no  probative' value,  §  691. 
waiver  of  right  to  object,  §  692. 

specific  grounds  of  objection  must  be  pointed  out,  §  693. 
otherwise  waived,  §  693. 
reasons  of  the  rule,  §  693. 
instances  thereunder,  §  694. 
must  state  clearly  the  portions  objected  to,  §  695. 
effect  of  sustaining  and  overruling  general  and  specific 

objections,  §  697. 
if  ground  stated  it  must  be  a  good  one,  §  698. 
time  of  objecting  and  excepting,  §  700. 

objection  must  be  made  at  time  when  evidence  offered, 

§700. 
not  made  by  motion  to  instruct,  §  700. 
not  made  on  motion  for  new  trial,  §  700. 
waived  if  not  seasonably  made,  §  700. 
record  must  show  when  made,  §  703. 
what  record  show  where  objection  sustained,  §  704. 
objections  to  depositions,  §  701. 

too  late  when  made  at  trial,  §  701. 
depositions  de  bene  eaae,  when  witness  present,  §  702. 
what  the  record  must  show  in  order  to  present  question  for 

review,  §§  703,  704. 
whether  necessary  to  repeat  objections,  §  705. 
waivers  and  estoppels  in  respect  of  objections  to  evidence, 
§706. 

not  complained  of,  release  of  error,  §  706. 
curative  effect  of  admissions,  §  706. 
cross-examination  on  line  opened  up  by  direct  exam- 
ination, §  706. 
objection  that  answer  not  responsive,  §  706. 

in  case  of  a  deposition,  §  706. 
party  estopped  by  his  own  testimony,  §  706. 
«Tror8  without  prejudice  in  rulings  upon  evidence,  §  707. 

where  witness  is  afterwards    permitted  to    testify, 

§707. 
incompetent    evidence  on  question   not  in  dispute, 

§  707. 
party  held  to  effect  of  his  own  evidence,  §  707. 
where  question  withdrawn,  §  707. 
where  witness  answers  tliat  he  does  not  know,  §  707. 
where  error  not  cured  by  cumulative  evidence,  §  708. 
objections  to  evidence  must  be  renewed  in  motion  for  new 
trial,  §  709. 

and  motion  must  be  specific,  §  709, 
court  excluding  illegal  evidence  of  its  own  motion,  §  710. 
prosecuting  attorneys  not  to  object  in  doubtful  cases,  §  711. 
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argument  of  the  objection,  §  712. 

whether  in  presence  of  jury,  §  712. 
examination  of  party  before  trial  precludes  examination  at  trial,  §  71S. 
objections  to  documentary  evidence,  must  be  specific,  §  843. 
to  misconduct  In  argument,  necessary  to  save  question  for  reTiew, 

§  862,  subsec.  2. 
duty  of  counsel  to  object  to  improper  argument  in  order  to  saye  ques- 
tion for  review,  §  957. 

exceptional  rule  in  Texas,  §  957,  p.  786,  n. 
to  admissibility  of  evidence  decided  by  the  judge,  §  1023. 
so  as  to  competency  of  witnesses,  §  1024. 
whether  he  may  submit  question  to  jury,  §  1025. 
not  bound  to  hear  objections  to  competency  and  sufflclency 
at  same  time,  §  1026. 
to  instructions,  necessary  in  order  to  present  question  for  reyiew* 

§  2894. 
duty  of  counsel  to  object  when  improper  papers  are  handed  to  juiy, 

§  2591. 
objections  must  be  presented  in  trial  court,  §  2786. 
and  bill  of  exceptions  must  show  this  fact,  §  2786. 

OBSCENE  PHOTOGRAPHS, 

exhibited  to  jury  on  trial  of  indictment  for  circulating,  §  868. 

OBSTRUCTION, 

of    streets  and  highways,  questions  of    law  and   fact  concerning^ 

§§  1886-1890. 

OCCUPANCY, 

under  homestead  laws,  a  question  of  intent  and  fact,  §  I860. 

OFFERS  OF  EVIDENCE, 

of  the  mode  of  tendering  evidence,  §§  675-687. 
See  Examination  of  Witnesses. 

OFFICE, 

reasonable  time  for  accepting  an  office,  §  1548. 

OFFICER, 

jury  list  selected  by  de  facto  officer,  §  33,  p.  31. 

OFFICERS  OF  COURT, 

communication  between  jurors  and,  §  2556. 

OMISSION, 

of  prisoner  to  malce  statement,  not  evidence  against  hlm^  §  666. 

"ON  OR  ABOUT," 

meaning  of,  §  1532. 

ONUS  PROBAND!, 

See  Burden  of  Proof. 

OPEN  AND  CLOSE, 

importance  of  the  right  to  open  and  close  the  argument,  §  226. 
confusing  ideas  upon  the  subject,  §  227. 
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plaintiff  begins  where  he  has  anything  to  prove,  §  228. 
T7hat  this  rule  decides,  §  229. 
in  actions  for  unliquidated  damages,  §  230. 
In  actions  on  contracts  which  liquidate  the  damages, 

§231. 
in  actions  on  contracts  which  do  not  liquidate  the 

damages,  §  232. 
doctrine  re-stated,  §  283. 
right  to  begin  does  not  shift  with  burden  of  proof, 

§  229. 
where  there  are  several  issues,  §  229. 
where  the  general  issue  is  pleaded,  §  229. 
in  actions  for  libel  and  slander,  §  230. 
in  actions  for  assault  and  battery,  §  230. 
in  trespass  de  bonis  asportatis,  §  230. 
in  actions  on  bills,  bonds,  notes,  etc.,  §  230. 
in  special  proceedings,  §  236,  et  seq. 

right  belongs  to  party  who  seelcs  to  alter  existing  state 

of  things,  §  237. 
on  an  issue  of  sanitj,  §  238. 
on  an  issue  of  devisavH  vel  non,  §  239. 

what  rule  upon  principle,  §  239^ 
cases  which  concede  the  right  to  the  propo- 
nents, §  239,  subsec.  2. 
in  actions  of  replevin,  §  240. 

replevin  of  cattle  distrained  for  rent  with 
avowry  of  rent  in  arrear,  §  241. 
in  cases  of  interpleader,  §  242. 
in  criminal  cases,  §  248. 
in  cases  of  fraud,  §  244. 

opposing  views,  §  245. 
in  proceedings  on  reports  of  commissioners,  auditors, 

referees,  §/246. 
in  proceedings  to  condemn  land  and  assess  damages, 

§247. 
petitioner,  claimant,  administrator,  §  248. 
miscellaneous  cases,  right  with  plaintiff,  §  249. 
miscellaneous  cases,  right  with  defendant,  §  250. 
certain  special  rules,  §  253,  et  seq. 

express  waiver  of  general  denial,  §  253. 
failure  of  defendant  to  offer  evidence,  §  254. 
effect  of  admitting  plaintiff^s  cause  of  action,  §  255. 
admission  of  part  of  plaintiff^s  cause  of  action,  §  256. 
right  to  begin  carries    with    it   the    right  (o  reply, 

§  257. 
refusal  of  right  to  begin  not  cured  by  granting  right 
to  conclude,  §  258. 


2310  INDEX. 

OPEN  AND  CLOSE  —  Contlnaed. 

right  to  reply,  how  affected  by  waMng  right  to  begln^ 

§  269. 
right  to  open  and  close  on  motion  to  strike  out  eyi- 

dence,  §  721. 

OPENING  ABGUMENT, 

what  must  be  stated  therein,  §  934. 

OPENING  STATEMENT, 

nature  and  scope  of,  §  261. 

whether  anticipate  defense  in,  §  262. 

facts  not  rehearsed  in,  which  cannot  be  proved,  §  268. 

irrelevant  and  prejudicial  matters  not  rehearsed  in, 

§264. 
instructing  ji^ry  to  disregard  such  statements,  §  265. 
abuse  of  discretion  in  this  regard  revisable  on  appeal, 
§266. 
detailed  rehearsal  of  testimony  not  allowed,  §  267. 
diagrams  may  be  exhibited,  §  268. 
dismissing  cause  on  plaintiff's  opening  statement,  §  269, 
defendant's  opening  statement,  §  270. 
reading  the  pleadings,  §  260. 
effect  of  waiving  opening  statement,  §  933. 
its  proper  scope,  §  933. 
counsel  not  to  be  interrupted  in  making  it,  933. 

OPINION, 

as  a  ground  of  challenge,  §  72,  et  seq, 

touching  the  merits  of  the  particular  case,  when  disqnalL^ 

juror,  §  76. 
disqualifying  opinion  a  principal  cause  of  challenge,  §  76. 
must  be  expressed,  as  well  as  formed,  at  common  laW|  §  76. 

otherwise,  under  American  statutes,  §  76. 
nature  of,  which  disqualifies,  §  77. 

must  be  fixed,  settled,  absolute,  positive,  etc.,  §  78. 
materiality  of  source  of,  §  78. 
derived  from  authentic  sources,  §  78. 
evidence  on  former  trial,  §  76. 
conversations  with  witnesses  or  parties,  §  78. 
mere  impressions  do  not  disqualify,  §  78. 
indefinite  opinions  do  not  disqualify,  §  78 
observations  of  Shaw,  C.  J.,  in  Webster's  case,  §  78. 
which  will  readily  yield  to  evidence,  no  disqualifica- 
tion, §  79. 
derived  from  newspapers,  not  necessarily  a  disqualifi- 
cation, §  79. 
hypothetical,  no  disqualification,  §  79. 
which  require  evidence  to  remove  disqualify  jurors, 
§80. 
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doctrine  denied  by  Marshall,  C.  J.,  §  80. 
and  by  other  judicial  authority,  §  79. 
which  require  strong  eyidence  to  change,  dls-^ 
qualify,  §  80. 
statutes  removing  common-law  disqualifications,  §  82. 
present  condition  of  mind  material,  §  81. 
declaration  of  venire-m&n  that  he  can  render  impartial 
verdict,  §  83. 

hesitation  as  to  impartiality,  §  83. 
objection  to  juror  for,  waived  unless  made  before  verdict,  §  116. 
whether  a  statement  a  warranty  or  an  expression  of  opinion,  question 

for  jury,  §  1198. 
distinction  between  statements  of  fact  and  of  opinion  in  cases  of 
fraud,  §  1946. 

OPINIONS  OF  WITNESSES, 

when  not  competent,  §  376. 

witnesses  allowed  to  give  opinions  as  to  value,  §  380. 

otherwise,  the  plaintiff  as  to  his  own  damages,  §  381. 
contrary  expressions   of   opinion  by  witness^  whether  admissible  in 

impeachment,  §  493. 
not  considered  \xl  deciding  question  of  sale  or  no  sale,  §  1161. 
See  Experts. 

OPTION  DEALING, 

question  of  substitution  of  different  ''deals,"  decided  by  court  on 

inspection  of  rules  of  board  of  trade,  §  1060. 
whether  a  contract  valid  on  its  face,  was  an  *'  option  deal,"  a  question 
of  fact,  §  1139. 

such  contracts  presumptively  valid,  §  1139. 
whether  a  market  was  ''  manipulated  "  or  fictitious,  according  to  which 
parties  were  to  settle,  a  question  of  fact,  §  1140. 

ORAL  CONTRACTS, 

whether  contract  verbal  or  in  writing,  determined  by  jury,  §  1118. 
See  Provincb  of  Court  and  Jury. 

ORAL  SPEECH, 

jury  to  Interpret  oral  warranty,  §  1197. 

purpose  for  which  declarations  made,  for  jury,  §  1349. 

See  Provincb  or  Court  and  Jury. 

ORDER  OF  ARGUMENT. 

undei  some  systems,  in  discretion,  §  930. 
the  approved  order  suggested,  §  931. 
effect  of  waiving  opening  statement,  §  932. 
See  Open  and  Cjloae. 

ORDER  OF  PROOF, 

rests  in  sound  discretion  of  court,  §  344,  et  seq, 

court  may  prescribe  order  of  cross-examination  in  case  of  several 
defendants  luiving  separate  defenses,  M21. 
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ORDER  OF  SALE, 

judicial  order  of  sale  cons  trued  by  court,  §  1071. 

ORDER  TO  SHOW  CAUSE, 

wlien  precedes  attachment  of  the  body,  §  163. 

when  not,  §  165. 
under  New  York   statute  compelling  the  production  of  books    and 
papers,  §  755. 

ORDINARY  CIVILITIES, 

may  be  extended  to  jurors  out  of  court,  §  907. 

OUTCRIES, 

In  public  street,  when  a  nuisance,  §  1905. 

P. 

PANEL, 

drawing  the  panel  or  array  of  jurors,  §  15. 

publication  of,  §  16. 

service  of  copy  upon  the  accused,  §  17. 

irregularities  in  drawing,  not  ground  of  challenging  array,  §  84. 

resummoning  members  of,  when  quashed,  §  39. 

PAPERS, 

which  have  not  been  read  in  evidence,  in  jury  room,  §  2580. 

papers  intended  to  show  extent  of  plaintiffs  claim,  in  jury  room, 

§2581. 
papers  improperly  handed  to  jury,  §  2589. 
not  in  fact  read  by  them,  §  2590. 
recalling  jury  and  delivering  papers  to  them,  §  2594. 
See  Books  and  Papers. 

PARDON, 

a  remedy  in  case  of  commitment  for  contempt,  §  149. 

PARENT  AND  CHILD, 

actions  between  for  board,  services,  etc.,  §  1151. 

PARISHES, 

mode  of  keeping  memorial  of  boundaries  of  parishes  in  London,  §  371, 

PAROL  CONTRACTS, 

to  be  ascertained  by  the  jury,  §  1108. 

where  contract  partly  in  writing  and  partly  in  parol,  interpreted  by 
jury,  §  1113. 

PAROL  EVIDENCE, 

admitted  to  explain  ambiguities  In  writings,  draws  the  whole  question 
to  the  jury,  §  1088. 

as  in  case  of  wills,  §  1084. 
how  jury  instructed  in  such  a  case,  §  1085. 
to  show  that  deed  was  delivered  as  an  escrow,  §  1131. 
to  explain  ambiguity  in  fire  insurance  policy  in  respect  of  articles 
insured,  §  1305. 
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PAROL  GIFT. 

See  Gift. 

PART, 

of  conversation,  when  witness  allowed  to  detail,  §  388. 

PART  PAYMENT, 

to  take  a  debt  out  of  the  statute  of  limitations,  §§  1271-1278. 

right  of  creditor  to  apply  the  payment  where  there  are  several 

debts,  §  1272. 
question  as  to  which  debt  intended,  §  1278. 
when  a  ratification,  §  1881. 

PARTIAL  LOSS, 

instructions  as  to  partial  and  total  loss  in  marine  insurance,  §  1828. 

PARTIALITY, 

of  summoning  officer,  a  ground  of  challenging  array,  §  32. 
of  officer  drawing  jury,  §  35. 

PARTICULARITY, 

of  description  in  subpoena  diAces  tociim,  §  175.  * 

PARTIES, 

production  of  books  and  papers  not  compelled  to  enable  plaintiff  to  prO'> 

cure  names  of  parties  defendant,  §  760. 
limit  of  cross-examination  of  adverse  party,  §§  445,  474. 
evidence  of   previous  inconsistent    declarations  admissible  against, 

§  582. 

PARTITION, 

extent  of  water  privilege  set  off  in  partition,  question  of  fact,  §  1522. 
nonsuits  in  proceedings  for,  §  2235. 

PARTNER, 

disqualified  as  juror  in  action  by  or  against  copartner,  §  67. 

PARTNERSHIP, 

existence  of,  a  question  of  fact,  §  1182. 

instructions  on  which  this  question  submitted  to  jury,  §  1138. 
whether  a  note  given  in  payment  of  a  partnership  debt,  question  of 

fact,  §  1254. 
whether  act  of  a  copartner  within  scope  of  the  business,  a  question 

of  fact,  §  1380. 
liability  of  partner  retiring  without  notice  for  debts  of  subsequent 
firm,  §  1494. 

rule  applies  in  favor  of  previous  customers,  §  1495. 

not  in  favor  of  strangers,  §  1495. 

not  in  favor  of  clerks  and  salesmen,  §  1495. 

retiring    partner    may    become  liable  by  a  '<  holding    out,'* 

§  1496. 
rule    of  liability  not  applicable  to  dormant  partners,  §  1497. 
nor  to  members  of  partnership  trading  under  a  cor- 
porate name,  §  H98. 
rule  rests  on  principle  of  estoppel,  §  1499. 
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PAKTNERSHIP  —  Continued. 

view  that  it  rests  on  gpromids  of  public  policy,  §  U9^. 
actual  notice  requi^d  to  previous  customers,  §  1500. 

whether  such  notice  given,  a  question  of  fact,  §  1500. 
reasonable    publication   sufficient  as  to  the  general  public,. 

§§  1500,  1501. 
not  a  question  of  notice  but  of  diligence  in  giving  notice, 

§  1502. 
general  notoriety  in  lieu  of  notice,  §  1503. 
whether  particular  property  is  partnership  or  Individual  property,  a 
question  of  fact,  ^  1521. 

PARTY  TO  ANOTHER  SUIT, 

party  to  another  suit  at  same  term,  ground  of  challenge,  §  57. 

PASSENGER, 

reasonable  time  for  demanding  baggage  after  transit  ended,  §  1561. 
riding  with  arm  out  of  window,  §  1664. 

whether  guilty  of  contributory  negligence  In  attempting  to  alight  from 
moving  train,  §  1684. 

in  violating  known  rules,  §  1685. 
See  Cabrier  of  Passengers  ;  Negligbncr. 

PAST  LIFE, 

of  witness,  how  far  inquired  into  on  cross-examination,  §§  458,  459, 
460,  462,  465. 

PATENTS  FOR  INVENTIONS, 

specifications  in,  interpreted  by  the  court,  §  1070. 

as  whether  the  patentee  claimed  a  spiral  wheel  or  a  spinl 
propeller,  §  1070. 
identity  of  two  machines,  question  for  jury,  §§  1456,  1457. 

PAWNEE, 

liability  of  non-delivery,  §  1886. 

PAYMENT, 

a  question  of  intent  and  fact,  §  1251. 
view  that  it  is  a  mixed  question  of  law  and  fact,  §  1252. 
view  that  it  is  a  question  of  law,  §  1258. 
no  rule  of  law  as  to  what  is  and  what  is  not  payment,  §  1253. 
purpose  for  which  a  note  has  been  delivered  and  accepted  question  of 
fact,  §§  1241, 1242,  1254,  1255. 

whether  in  payment  or  as  collateral  security,  §  1254. 
whether  in  extinguishment  of  partnership  debt,  §  1254. 
^  whether  in  payment  or  in  purchase  of  a  note,  §  1255. 

question  depends  on  intention  of  parties,  §  1254. 
character  in  which  a  person  to  whom  money  is  paid  receives  and  liolds 
it,  a  question  of  fact,  §  1256. 

whether  delivered  as  payment  or  for  collection,  §  1257. 
question  as  between  landlord  and  tenant,  one  of  fact,  §  1258. 

another  illustration,  §  1259. 
what  will  repel  the  presumption  of  payment  from  lapse  of  time,  §  1260. 
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PAYMENT  —  Continued. 

whether  this  question  for  court  or  for  jury,  §  1260. 
whether  a  payment  was  voluntary,  a  question  of  fact,  §  1261. 
instruction  as  to  a  conditional  payment  of  a  draft,  §  1262. 
instruction  as  to  a  payment  of  a  bond  in  an  action  thereon,  §  1263. 
when  part  payment  with  knowledge  a  ratification,  §  1381. 
when    book  agent   no   authority   to   receive   payment — instruction, 

§  1886. 
reasonable  time  for,  where  time  not  fixed  by  agreement,  §§  1533,  1535^ 

1536. 
<'  unreasonable  and  vexatious  delay  of,^'  question  of  fact,  §  1537. 
parol  evidence  admissible  on  question  of,  where  no  time  fixed,  §  1538. 
reasonable  time  for  returning  counterfeit  money  or  forged    paper 

received  in  payment,  §  1546. 

PEACE  OFFICERS, 

instruction  as  to  power  of,  to  arrest  for  breaches  of  the  peace  in 
their  presence,  §  2176. 

PEINE  FORTE  ETDUBE, 

punishment  at  common  law  for  challenging  too  many  jurors,  §  44. 

PENAL  BONDS, 

form  of  oath  to  jury  In  actions  upon,  §  109. 

PENALTIES, 

imposed  on  officer  charged  with  selectingjuries,  §  13. 

for  failing  to  draw  jurors,  §  15. 

recovered  of  witnesses  for  non-attendance,  §  178. 

privilege  of  witness  against   questions  ^exposing  him  to  a  penalty, 

§288. 
whether  penalty  or  liquidated  damages,  question  of  fact,  §  1125. 
duty  to  instruct  jury  as  to  penalty  in  criminal  trials,  §  2188. 
doctrine  that  erroneous  Instruction  as  to  penalty  reverses,  whether 

favorable  to  prisoner  or  not,  §  2189. 

PEREMPTORY  CHALLENGE, 
nature  of  the  right,  §  43. 

a  right  to  reject,  not  to  select,  §  43. 

no  ground  that  jurors  excused  without  cause,  §  43. 

or  that  the  prosecution  have  stood  jurors  aside,  §  48. 
confined  to  main  issue,  §  43,  p.  38. 
exercised  on  writ  of  inquiry,  §  43,  p.  38. 
does  not'extcnd  to  special  or  struck  juries,  §  43,  p.  38. 
right  to  hold  in  reserve,  §  92. 
retraction  of,  §  93. 

allowed  until  jurors  sworn,  §  104,  p.  106. 
must  be  exhausted  to  make  exception  to  jurors  good,  §  1201^ 
p.  130. 

PERFORMANCE, 

whether  a  contract  performed,  a  question  of  fact,  §  1141. 
accord  and  satisfaction  a  question  of  fact,  §  1250. 
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PERFORMANCE  —  Continued. 

place  where  contract  to  be  perf  ormed,  when  a  question  of  law  and 

when  of  fact,  §  II 42. 
See  Payment. 

PERILS  OF  NAVIGATION, 

losses  of  goods  by,  §  1867. 
burden  of  proof  In  respect  of,  §  1857. 
presumption  of  sea-worthiness,  §  1857. 
circumstances  repelling  this  presumption,  §  1857. 

PERJURY,  * 

materiality  of  testimony  on  which  perjury  assigned,  question  of  Iaw* 

§  2187. 
cautionary  instruction  as  to  strength  of  evidence  to  convict,  §  220S. 

PERSONAL  INJURIES, 

inspection  of  the  body  in  actions  for,  §  858,  et  »eq. 

whether  such  inspection  compulsory,  §  859. 

yiew  that  court  has  no  power  to  order,  §  859. 

view  that  order  discretionary,  §  859. 

view  that  it  Is  a  matter  of  right,  §  859. 

to  be  enforced  by  dismissal  of  action,  §  859 

not  ordered  before  trial,  §  860. 

examination  how  conducted,  §  861. 

indecent  exposure  to  jury  not  permitted,  §  861. 

when  ex  parte,  §  861. 

performance  of  physical  acts  before  jury,  §§  862,  863. 

PERSONAL  PROPERTY, 

acquisition  of  by  adverse  possession  —  instructions,  §§  U28-I430. 

PESTLE  AND  MORTAR, 

when  a  nuisance,  §  1910. 

PETITION, 

compelling  the  production  of  books  and  papers  by  adversary  to  enable 

plaintiff  to  draw  his  petition,  '§  748. 
under  New  YoriE  statute,  to  compel  production  of  books  and  papers, 

§§755,757,758,759,761. 

PHYSICAL  FACTS, 

nonsuits  where  plaintiff's  evidence  irreconcilable  with,  §2264. 

PHYSICAL  INJURIES, 

medical  opinion  as  to  permanency  of,  §  621.  . 
inspection  of  the  body  la  actions  for,  §  858,  et  seq, 

PHYSICIANS, 

inspection  by,  substituted  for  jury  of  matrons,  §  852. 

PHOTOGRAPHS, 

use  of,  as  evidence,  §  869. 

use  of  permitted,  §  869. 

may  be  enlarged  by  stereoscope  or  magnifying  glass,  §  869. 

and  taken  to  the  \ury  room,  §  869. 
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PLANS. 

need  ior  lllastration  on  trial,  §  870. 

PLACE, 

See  BouNDART. 

PLAT, 

of  public  road,  eyidence  of  its  location  —  instruction,  §  1484. 
of  a  survey,  not  to  be  taken  out  by  jury,  when,  §  2581. 

PLATFORMS, 

duty  to  provide  safe  platforms  at  railway  stations  and  keep  them 
lighted  at  night,  §  1782. 

PLEADINGS, 

in  counting  on  an  implied  promise,  a  request  must  be  alleged,  §  1155. 

in  actions  for  malicious  prosecution,  §  1622. 

reading  the,  in  opening  the  case,  §  260. 

not  necessary  to  give  notice  to  produce  a  document  described  in, 

§  773. 
whether  special  count  in  declaration  necessary  to  let  in  proof  of  lost 

instrument,  §  803. 
commenting  in  argument  on  difference  between  original  and  amended 

pleadings,  §  1007. 
construed  by  judge,  and  not  referred  to  jury,  §  1027. 
amendment  of,  to  conform  to  evidence,  §  2311. 
judge  must  not  refer  jury  to«pleadings  to  find  issues,  §  2814. 
whether  jury  take  the  pleadings  to  their  room,  §  2582. 

PLEDGEE, 

liability  of,  for  non-delivery,  §  1836. 

POISON, 

on  indictment  for  murder  by,  evidence  of  previous  use  of  admissible, 
§335. 

POLICE  JUSTICES, 

power  of,  to  punish  contempts,  §  130. 

POLLING  THE  JURY, 

right  to  have  the  jury  polled,  §  2632. 
POLYGAMY, 

disqualifications  of  jurors  in  prosecutions  for,  §  64. 

PORTWORTHINESS, 

whether  a  vessel  is  not  portworthy,  §  1319. 

POSITIVE  OPINIONS, 

disqualify  jurors,  §  78. 

POSSESSION, 

length  of  and  circumstances  attending,  developed  on  cross -examina- 
tion, §  411. 
intent  to  take,  under  a  will,  question  of  fact,  §  1347. 
when  primal  fade  evidence  of  title,  §  1407. 
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POSSESSION  —  Continued. 

long  possession  relaxes  strict  evidence  of  title,  §  1408. 
Tiew  that  possession  is  a  question  of  law,  §  1409. 

when  a  question  of  law  and  when  of  fact,  §f410. 
views  of  Mr.  Wood  and  others,  §  1410.. 
the  subject  further  discussed  and  illustrated,  §  1411. 
conclusion  that  it  is  a  mixed  question  of  law  and  fact,  §  1412 
whether  actual  or  constructive,  a  question  of  fact,§  1413. 
whether  of  duration  and  character  to  sustain  a  prescription,  • 
question  of  fact,  §  1414. 

how  jury  instructed  in  such  a  case,  §  1415. 
whether  common,  mixed  or  exclusive,  a  question  of  fact,  §  1416. 
whether  under  color  of  title,  a  question  of  law,  §  1417. 

whether  held  in  good  faith  under  such  color  of  title, 
a  question  of  fact,  §  1417. 
territorial  extent  of  an  adverse  possession,  a  question  of  fact, 

§  1418. 
ouster  of  one  co-tenant  by  another,  a  question  of  fact,  §  1419. 
abandonment  of  a  prior  possession,  a  question  of  fact,  §  1420. 
surrender  of  title  to  a  chattel  acquired  by  adverse  possession, 

a  question  of  fact,  1421. 
possession  of  land  sufficient  to  affect  strangers  with  notice,  a 
question  of  fact,  §  1422. 
instructions  as  to  adverse  possession  under  color  of  title,  §  1423-1430. 
as  to  successorship  of  such  adverse  possession,  §§  1424,  1425. 
similar  instructions  under  Missouri  statute,"^  1426. 
Instructions  on  tlie  theory  of  an  acquisition  of  the  fee  by  20 

years'  adverse  possession,  §  1427. 
Instruction  as  to  acquisition  of  personal  property  by  five  years* 
adverse  possession,  §§  1428-1430. 
grantor  remaining  in  possession  of  chattel  renders  sale  fraudulent  in 
law,  §  2009. 

doctrine  that  non-delivery  is  only  prima/ae^e  evidence  of  fraud, 
§  2010. 
when  possession  delivered,  whenu  question  of  law  and  when  of  fact, 
§  2014. 

instruction  as  to  a  symbolical  delivery  in  such  a  case,  §  2015. 
See  Dkuvkry;  Non-Dklivbry. 

POSSIBILITY  OF  INNOCENCE,- 

belief  in  bare  possibility  of  innocence  disqualifies  juror,  §  80. 

POST-DATED, 

judge  decides  whether  checlL  post-dated   when  offered  in  evidence, 

§b24. 

POVERTY, 

of  jurors,  not  ground  of  challenging  array,  §  83,  p.  81. 

PREVIOUS  TESTIMONY, 

report  of,  used  as  memorandum  to  refresh  recollection,  §  401. 
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PKE-EMPTION, 

abandonment  of  pre-emption  claim,  when  a  question  of  law  and  when 
of  fact,  §§  1441,  1442. 

where  eyldence  equally  balanced,  disqualifies  juror,  §  7S. 

PBEGNANCY, 

Inspection  in  case  of  alleged  pregnancy,  §  852. 

PREJUDICE, 

as  a  ground  of  challenge,  considered,  §  7^ 
against  crime,  §  78. 
against  a  particular  crime,  §  78. 
a  criminal  business,  §  78. 
a  particular  unlawful  act,  §  73. 
a  particular  class  of  actions,  §  7S. 
the  defendant,  §  73. 
a  particular  defense,  §  78. 
a  party's  nationality,  §  73. 
a  party's  character,  §  78. 
socialists,  communists  and  anarchists,  §  78. 
against   circumstantial  evidence,  does   not  disqualify  juror,   when, 

§76. 
objection  to  juror  for,  waived  unless  made  before  verdict,  §  116,  p.  118. 
of  witness,  shown  on  cross-examination,  §  450,  et  seq. 
questions  creating  prejudice  but  not  affecting  credibility,  excluded  on 
cross-examination,  §  468. 

PREJUDICIAL  STATEMENTS, 

a  catalogue  of  prejudicial  statements  in  argument  which  have  produced 
reversals,  §  976. 

PREUMINART  QUESTION  FOR  COURT, 

in  admitting  or  rejecting  evidence,  §§  818-888. 

whether  there  has   been  an  alteration  of   a  negotiable  instrument, 
§1400. 

"PREMEDITATED  MALICE," 
defined,  §  2209. 

"  PREMEDITATEDLY," 
defined,  §  2209. 

PREPONDERANCE  OF  EVIDENCE, 
See  Reasonable  Doubt. 

PRESCRIPTION, 

duration  and*  character  of  possession  necessary  to  sustain,  a  question 
for  jury,  §  1414. 

how  jury  instructed  in  such  a  case,  1415. 
prescriptive  right  to  carry  on  business  which  would  otherwise  be  a 
nuisance,  §  1898. 

•PRESENCE  OF  COUNSEL, 

necessary,  when  additional  instructions  given,  §  2867. 
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PRESUMPTIONS, 

presumption  of  prejudice  from  error,  §  406. 
of  error  in  restricting  riglit  of  cross-examination,  §  406. 
on  error,  ttiat  witness  tendered  was  material,  §  682. 
of  contents  of  paper,  In  case  of  failure  to  produce,  §  794.. 
of  fact,  drawn  by  jury,  §  1039. 
of  a  delivery  of  a  deed,  §  1128. 

of  the  acceptance  of  a  deed  poll  by  the  grantee,  §  1129. 
that  a  deed  was  delivered  at  the  time  when  it  bears  date,  §  1180. 
in  favor  of  the  validity  of  contracts,  §  1189. 

that  title  to  goods  does  not  pass  in  case  of  inchoate  sale,  where  any- 
thing remains  to  be  done  to  the  goods,  §  1166. 
of  payment,  from  lapse  of  time,  §  1260. 

what  will  repel  this  presumption,  §  1260. 

whether  this  presumption  repelled,  a  question  for  court  or 
jury,  §  1260. 
of  seaworthiness  in  marine  insurance,  §  1818. 

what  circumstances  raise  presumption    of  unseaworthiness, 
§  1319. 

nature  of  this  presumption,  §  1319. 
presumptions  of  law,  how  far  govern  questions  of  intent,  §  1884. 
presumption  of  title  from  long  possession,  §  1408. 
no  presumption  of  law  as  to  the  identity  of  monuments  called  for  in 

a  deed,  §  1467. 
presumption  of  fraud  in  case  of  undue  influence  by  superiors  in  fidu- 
ciary relation,  §  1936. 
fraud  not  presumed  but  must  be.  proved,  §§1988,  1939. 
presumption  of  malice  from  the  speaking  of  actionable  words,  §  2048. 
presumption  as  to  written  instructions  on  appeal  or  error,  §  2385. 
presumption  of  right  acting  on  part  of  the  jury,  §  2616. 

quantum  of  evidence  to  overturn  tliis  presumption,  §  2616. 
of  prejudice  from  misconduct  of  jury,  §  2617. 
of  sanity,  §§  2523-2627. 

of  intending  natural  consequences  of  act,  §§  2528-2530. 
of  malice,  from  deadly  weapon,  §§  2531-2533. 
.  of  theft,  from  possession  of  stolen  goods,  §  2534. 

PRESUMPTION  OF  INNOCENCE. 
See  RBA.SONABLE  Doubt. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIOR  SERVICE, 

as  a  juror  within  a  stated  term,  aground  of  challenge,  §  68. 
as  juror  in  same  or  similar  case,  disqualifies,  §  68. 

PRIORITIES  AMONG  CREDITORS, 

effect  of  delay  in  exposing  property  of  debtor  to  judicial  sale,  §  1566. 
PRIVATE  ROAD, 

existence  of,  question  of  fact,  §  1891. 
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PBIVILEGE, 

of  exempt! oti  from  jury  duty,  §  11. 

of  service  of  copy  of  panel,  §"17. 

of  having  special  venire  in  capital  cases/§21. 

of  witness  set  up  by  habeas  corpus,  §  170. 

against  subpoena  dtices  tecum j  §  177.  ' 

.    when  exercised  by  attorney,  §  177. 
of  witnesses,  against  arrest  and  service  of  process,  §  185. 
of  member  of  congress,  against  process  as  a  witness,'§  186. 
of  witnesses  generally  in  respect  of  questions  asked,  §§  285-312. 
judge  decides  all  questions  of  fact  involved  in  claim  of  privilege, 

§  S26. 
of  witness,  not  to  answer  criminating  question,  §  465. 
against  self-crimination,  waived  by  accused  taking  the  witness  stand 

§  644;  but  see  §§  652-655. 
books  and  papers  not  produced  under  New  York  statute  to  disclose 

matters  of  privilege,  §  745 . 
commenting  on  claim  of  privilege  of  accused  on  witness  stand,  §  989, 

p.  776. 
privilege  of  party  in  a  civil  case  not  to  testify,  §  993. 
whether  failure  to  testify  may  be  alluded  to  In  argument,  §  993. 
time  during  which  member  of  parliament  privileged  from   arrest, 

§  1557. 
whether  the  occasion  privileged  in  action  for  defamation,  a  question  of 

fact,  §  2037. 
whether  a  communication,  although  privileged,  was  malicious,  a  ques- 
tion of  fact,  §  2088. 

PROBABLE  CAUSE, 

Importance  of  understanding,  in  actions  for  malicious  prosecution, 

§  1599. 
definitions  of,  §§  1600,  1644,  1645,  1651. 
knowledge  of  defendant,  how  far  an  ingredient,  §  1601. 
may  depend  on  reasonable  grounds  of  belief,  §  1602. 
jury  how  instructed  as  to  its  meaning,  §  1603. 
consciousness  of  prosecutor  that  he  is  In  the  wrong,  §  1603. 
judge  not  to  submit  each  particular  fact  to  jury,  §  1604. 
malice  Inferred  from  want  of,  §  1605. 

but  jury  not  bound  to  draw  the  inference,  §  1605. 
want  of,  not  Inferable  from  malice,  §§  1608,  1647. 
binding  over  by  a  magistrate,  evidence  of,  §  1609. 
conviction,  conclusive  evidence  of,  §  1610. 
a  question  of  law,  §  1613. 

no  matter  how  numerous  or  complicated  the  facts,  §  1614. 

origin  of  the  rule,  §  1615. 

doubts  as  to  the  propriety  of  the  rule,  §  1616. 

no  definite  rule  of  decision  as  to  what  is  probable  cause,  §  1617, 

sense  in  which  it  is  a  question  of  law,  §  16I8. 

sense  in  which  it  is  a  mixed  question  of  law  and  fact,  §  1619. 
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PROSECUTOR, 

offer  of,  to  settle,  not  shown  on  cross-examination,  §  464. 

PROSTITUTE, 

whether  a  woman  is  a  prostitute,  question  of  fact,  §  2159. 
court  cannot  lay  down  what  degree  of  unchastity  creates,  $  2159. 

PROTECTION, 

of  witnesses  against  arrest  and  service  of  process,  §  185. 

PROVINCE  OF  COURT  AND  JURY, 

competency  of  juror,  a  mixed  question  of  law  and  fact,  §  118,  p.  126. 
judge  must  decide  all  preliminary  questions  of  fact  involved  in  admis- 
sibility of  evidence,  §§  818-338. 

although  decision  would  decide  the  main  issue,  §  819. 

admissibility  of  copy  of  instrument  sued  on,  existence 
of  original  in  dispute,  §  820. 
error  to  submit  to  jury  these  preliminary  questions  of  fact, 

§  821. 
judge  must  be  satisfied  by  competent  proof,  §  822. 

Illustration  in  question  of  competency  of  witnesses, 
§328. 
must  decide  questions  of  fact  Involved  in  competency  of  docu- 
mentary evidence,  §  824. 

whether  witness  unable  to  attend,  so  as  to  admit  de- 
position, §  825. 
questions  of  fact  involved  in  claim  of  privilege,  §  326. 
questions  of  fact  preliminary  to  admission  of  dying 

declarations,  §  827. 
whether  threats  or  promises  were  made  such  as  will 

exclude  confession,  §  828. 
question  of  fact  necessary  to  admission  of  evidence  of 

similar  acts,  §  829. 
question  of  fact  as  foundation  for  admission  of  evidence 

of  usage,  §  886. 
question  of  fact  preliminary  to  determining  whether  a 

question  is  leading,  §  387. 
further  illustrations,  §  888. 
questions  of  law  for  the  court,  §§  1015-1081. 

the  ends  of  judicial  administration,  §  1015. 

facts  ascertained,  judge  pronounces  the  conclusion  of  law, 

§  1016. 
judge  must  declare  law  and  not  leave  it  to  jury,  §  1017. 

but  error  not  reviewed  unless  excepted  to,  §  1018. 
nor  unless  prejudicial,  §  1019. 

nor  where  jury  decide  question  of  law  rightly,  §  1020. 
Judge  decides  all  questions  on  an  agreed  case,  §  1021. 
but  question  reserved  for  appellate  court  should  present  a 

pure  question  of  law,  §  1022. 
judge  passes  upon  the  admiHsibility  of  evidence,  §  1028, 
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decides  as  to  the  competency  of  witnesses,  §  1024. 
whetlier  he  may  submit  the  question  to  the  jury,  §  1025. 
not   bound  to   hear  objections    to    competency    and 
sufficiency  at  the  same  time,  §  1026. 
judge  construes  the  pleadings,  §  1027. 

state  the  issues  to  the  jury,  §  1027. 
debides    whether  there    is  a  variance  between   the 
pleadings  and  proof,  §  1028. 
judge  decides  facts  shown  by  the  records  of  the  court,  §  1029. 
tries  issue  on  plea  of  nul  tiel  record,  §  1029. 
instructs  jury  as  to  dates  fixed  by  records  of  court, 

§  1029. 
does  not  submit  to  them  question  whether  money 

paid  into  court.,  §  1029. 
decides  fact  on  motion  for  order  nunc  pro  tunc,  §  1029. 
withholds  from  jury  facts  admitted  or  not  disputed, 
•    §  1030. 
what  is  meant  by  a  mixed  question  of  law  and  fact, 
§  1081. 
questions  of  fact  for  jury,  §§  1036-1046. 

what  evidence  was  in  fact  given,  §  1036. 

knowledge  of  a  witness,  §  1036. 

weight,  probative  efiEect  and  sufficiency  of  evidence,  §  1037. 

subject  to  limitation  of  evidence  by  instructions,  §  1037. 

jury  pass  upon  credibility  of  witness,  §  1038. 

•rule  applicable  both    in   civil  and   criminal   cases, 
§  1038. 
decide  what  inferences  of  fact  shall  be  drawn  from  other 

facts  in  evidence,  §  1039. 
decide  particular  question  or  points  of  fact,  §  1040. 
pass  on  effect  of  contradictory  admissions  previously  made, 

§  1041. 
decide  whether  a  witness  an  accomplice,  §  1012. 
pass  upon  sufficiency  of  corroborative  testimony,  §  1043. 

and  of  impeaching  testimony,  §  1044. 
decide  what  Inference  is  to  be  drawn  from  failure  to  produce 

evidence,  §  1045. 
make  deductions  from  the  appearance  of  witnesses,  §  1046. 
existence  and  interpretation  of  laws,  ordinances,  rules  and  customs, 
§§  1050-1061. 

judge  interprets  written  laws,  §  1050. 

illustration  of  this  rule,  §  1051. 
declares  the  meauiug  of  words  in  statutes,  §  1052. 
decides  whether  a  pretended  act  of  legislature  was  duly  passed, 

§  1053. 
interprets  foreign  laws,  §  1054. 

which  must  be  proved  as  other  facts,  §  1054. 
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whether  such  proof  addressed  to  judge  or 
jury,  §  1054. 
decides  existence  of  municipal  ordinances,  §  1055. 
interprets  municipal  ordinances,  §  1056. 
decides  whether  such  ordinances  are  reasonable  and  therefore 

valid,  §  1067. 
jury  decide  existence  of  particular  usage,  §  1058. 

and  whether  the  parties  contracted  with  reference  to 

it,  §  1058. 
except  general  usages,  which  are  noticed  judicially, 

§  1058. 
decide  extent  of  local  custom,  §  1058. 
inferences  from  course  of  dealing,  §  1058. 
mining  laws  and  customs,  §  1059. 
eoun  interprets  by-laws  of  private  societies,  §  1060. 
such  as  boards  of  trade,  §  1060. 

decides  law  of  particular  case,  as  announced  by  appellate 
<;ourt,  §  1061. 
interpretation  of  private  instruments,  §  1065,  et  seq. 
generally  interpreted  by  the  court,  §  1065. 
reason  of  the  rule,  §  1066. 
error  to  submit  such  questions  to  jury,  §  1068. 
what  instruments  the  rule  embraces,  §  1067. 
rule  where  two  or  more  instruments  are  to  be  construed 

together,  §  1067. 
characterization,  interpretation  and  effect  of  wills,  §  1069. 
whether  executed  with  proper  formi».lities,  §  1069. 
whether  testamentary  in  character,  §  1069. 
whether  attestation  in  proper  form,  §  1069. 

but  testamentary  capacity  is  a  question  for 

the  jury,  §  1069. 
so  in  case  of  doubt  whether  it  is  a  deed  or 

will,  §  1069. 
so  whether  intended  to  cover  personal  prop- 
erty, §  1069. 
Interpretation  of  public  records,  for  the  judge,  §  1071. 
specifications  of  a  patent,  §  1070. 

whether  a  spiral  wheel  or  spiral  propeller  meant, 
§  1070. 
Interpretation  of  judicial  records,  for  the  judge,  §  1071. 
validity  of  letters  of  administration,  §  1071. 
of  order  of  sale  in  orphans*  court,  §  1071. 
interpretation  of  degree,  §  1071. 
of  an  award,  §  1071. 
interpretation  of  contracts  by  correspondence,  for  the  judge,  §  1072. 

where  correspondence  qualilled  by  conduct,  question  for  jury, 
§  1072. 
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observations  on  the  rule  that  the  question  is  for  the  court, 

§  1072. 
exception  to  rule,  §  1074. 
meaning  of  words  and  phrases,  usually  for  the  judge,  §  1075,  et  aeq, 
warranty  in  policy  of  insurance,  §  1075. 
*'  insupportable,"   M  outrageous,"  in  a  statute  relating  to  di- 

vorce,  §  1075. 
of  words  in  actions  for  slander,  §  1075. 
meaning  of  words  not  used  in  their  ordinary  sense,  referred 

to  jury,  §  1076. 
technical,  other  than  legal,  terms,  §  1076. 
words  used  in  particular  trades,  §  1076. 
language  of  commercial  correspondence,  §  1076. 
instances  under  this  rule,  §  1077. 
promise  to  pay  in  <*  cash  notes,"  §  1078. 
view  that  jury  must  declare  meaning  of  such  words  and  court 

expound  the  contract,  §  1079. 
technical  terms  known  only  to  experts,  §  1080. 

when  expert  testimony  called  in  to  aid  the  court,  §  1080. 
meaning  which  the  parties  have  placed  upon  their  contract,  for 
the  jury,  §  1081. 

court  to  instruct  jury  as  to  inferences,  §  1082. 
rule  where  parol  evidence  is  required  to  explain  ambiguities^ 

§  1088. 
admixture  of  parol  with  written  evidence  draws  the   whole 
question  to  jury,  §  1083. 

as  where  parol  evidence  is   admitted  to  explain  a  will, 

§  1084. 
how  jury  instructed  in  such  a  case,  §  1085. 
contract  partly  in  writing  and  partly  in  parol,  construed  by 

jury,  §  1086. 
receipts  for  money  paid — conclusiveness  of  for  jury,  §  1087. 
meaning  of  words  varied  by  evidence  of  usage,  question  for 

jury,  §  1088. 
mercantile  contracts  explained  by  usages  of  trade,  question 
for  jury,  §1089. 

instance  of  an  erroneous  instruction  under  this  rule> 
§  1089. 
correct  reading   of  written  instruments,  identity  of  words, 
legibility,  §  1001. 

generally  submitted  to  jury,  §  1091. 
sometimes  determined  by  court,  §  1091. 
reading  of  written  instruments  which  6ontain  blank 
spaces,  question  for  court,  §  1092. 

but  sometimes  referred  to  jury,  §  1093. 
as  where  there  are  blanks  in  the  descriptive 
calls  of  a  deed,  §  1094. 
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whether  an  instrument  sealed  or  unsealed  submitted  to  jury,  §  1095. 

so  whether  altered  by  addition  of  seal,  §  1095. 
validity  of  written  instrument,  §  1096. 

when  determined  by  inspection,  question  for  court,  §  1096. 
when  depending  on  extrinsic  evidence,  for  jury,  §  1096. 
whether  a  contract  is  against  public  policy,  decided  by  court,  §  1097. 
inferences  from  writings  put  in  evidence  to  show   extrinsic  facts, ; 

question  for  jury,  §  1098. 
interpretation  of  verbal  speech  and  oral  contracts,  §§  1105-1109. 
existence  and  terms  of  express  contracts,  §§  1112-1 148. 
in  respect  of  sales  of  personal  property,  §§  1160-1189. 
in  respect  of  warranties  in  sales  of  chattels,  §§  1195-1210. 
in  respect  of  questions  arising  in  the  law  of  commercial  paper,  §§  1216- 

1245. 
in  respect  of  payment,  §§  1251-1268. 
in  respect  of  accord  and  satisfaction,  §  1250,  et  seq, 
in  respect  of  promise  to  revive  debt  discharged  by  banlcruptcy,  §§  1267, 

1274. 
in  respect  of  promise  to  revive  debt  barred  by  limitations,  §  1268,  et  seq. 
questions  in  the  law  of  fire  insurance,  §§  1279-1308. 
questions  in  the  law  of  life  and  accident  insurance,  §§  1810-1316. 
questions  in  the  law  of  marine  insurance,  §  1318-1328. 
when  intent  to  be  declared  by  court  and  when  by  jury,  §  1823-1863. 
questions  of  authority,  agency  and  ratification,  §§  1368-1387. 
in  respect  of  the  alteration  of  written  instruments,  §§  1894-1404. 
in  respect  of  the  question  of  possession,  §§  1407-1430. 
waiver,  abandonment,  laches,  acquiescence,  §§  1435-1448. 
questions  of  identity  and  resemblance,  §§  1450-1457. 
questions  of  place,  locality,  boundary,  identity  of  land,  §§  1461-1484. 
questions  of  notice,  actual  and  constructive,  §§  1487-1503. 
description,  quality,  characterization,  §§  1507-1526. 
reasonable  time,  when  a  question  of  law  and  when  of  fact,  §§  1580-1566. 
province  of  court  and  jury  in  respect  of  reasonable  things,  §§  1567-1588. 
in  actions  for  malicious  prosecution,  §§  1595-1623. 
questions  of  law  and  fact  respecting  negligence,  §§  1661-1713. 
precedents  of  instructions  in  these  cases,  §  1718-1825. 
questions  in  respect  of  the  liability  of  carriers  and  other  bailees, 
§§  1830-1 8G7. 

precedents  of  instructions  in  such  cases,  §§  1872-1881. 
questions  respecting  nuisance  and  obstruction,  §§  1886-1925. 
In  cases  of  fraud,  §§  1930-2019. 

distinction  between  fraud  in  fact  and  fraud  In  law,  §  1930. 
court  adjudges  when  self-evident,  §  1931. 
and  where  facts  indisputable,  §  1932. 

unless  depending  upon  a  variety  of  circum- 
stances involving  motive  or  Intent,  §  1983. 
or  upon  conflicting  evidence,  §  1934. 
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whether  there  is  evidence  tending  to  show  fraud,  a 

question  of  law,  §  1935. 
situations  in  which  the  law  presumes  fraud,  §  1936. 

in  cases  of  undue  influence  by  flduciarj  in  a 
superior  position,  §  1936. 
when  fraud  declared  as  a  question  of  interpretation  of 

writings,  §  1937. 
doctrine  that  fraud  in  fact  is  not  presumed,  but  must 

be  proved,  §  1938. 
an  instruction  presenting  the  rule,  §  1839. 
fraud  in  fact  always  a  question  for  the  jury,  1940. 
illustrations,  §  1941. 
in  matters  of  crime,  §§  2154-21 89. 
of  the  power  to  order  nonsuits,  §§  2225-2229. 
power  of  court  to  direct  verdict,  §§  2242-2272.     (See  Directiko  the 

Verdict.) 
invading  province  of  jury  in  instructions,  §§  2280-2304. 
judge  must  not  trench  upon  province  of  jury,  in  giving  them  cautionary 
instructious,  §  2420. 

nor  direct  attention  to  the  credibility  of  particular  witnesses, 
§  2421. 
PROVOCATION.^ 

See  MANSLArjGHTBR. 

PROXIMATE  AND  REMOTE  CAUSE, 

in  actions  for  damages  for  negligence,  §§  1676,  1677,  1678. 

when  a  question  for  the  judge  and  when  for  the  jury,  §§  1677, 

1678. 
where  the  evidence  fails  to  connect  the  negligence  with  the 

accident,  §  1678. 
instruction  as  to  causal  connection  between  wrong  and  injury, 

In  action  for  negligence,  §  1720. 
as  to  whether  plaintiff  *s  or  defendant's  negligence  was  the 
proximate  cause,  §  1722. 
whether  a  person  acted  upon  false  representation  or  upon  his  own 
knowledge,  question  for  jury,  §  1947. 

PRUDENCE, 

In  relying  upon  fraudulent  representations,  question  for  jury,  §  1709. 

PUBLIC  CORPORATIONS, 

members  of,  when  disqualified  as  jurors,  §  63. 

PUBLIC  DOCUMENTS, 

proved  by  copies,  §  164. 

PUBLIC  LANDS, 

whethei  location  upon  followed  up  with  reasonable  diligence,  §  1558. 

PUBLIC  OFFICE, 

abandonment  of,  a  question  of  law,  §  1444. 
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PUBLIC  OFFICER, 

not  required  to  produce  public  documents  under  subposna,  §  164. 
testifying  as  a  witness  need  not  produce  commission,  §  368. 

<«  PUBLIC  PLACE," 

whether  a  place  is  a  public  place  within  the  meaning  of  a  statute, 
mixed  question  of  law  and  fact,  §  1511. 

PUBLIC  POLICY, 

question  of  for  court  and  not  for  jury,  §  1097. 

to  set  aside  verdicts,  where  there  has  been  tampering,  §  2560. 

PUBLIC  RECORDS, 

interpretation  of,  by  the  court,  §§  1070,  1071. 

PUBLIC  ROADS. 

See  Highways. 

PUBLIC  TRIAL, 

right  of,  when  not  violated  by  excluding  spectators,  §  216. 

PUBLIC  USE, 

whether  the  use  for  which  land  taken  is  a  public  use,  question  of  law, 
§  1508. 

PUBLIC  WHARF, 

whether  a  wharf  in  a  city  is  a  public  wharf,  question  of  fact,  §  1516. 

PUBLICATION, 

what  constitutes  a  newspaper  publication,  §  2054. 

PUBLISHING, 

knowledge  of  the  defendant  in  publishing  a  libel,  question  of  fact, 
§  2043. 

PURCHASE, 

whether  a  transaction  amounted  to  the  payment  or  purchase  of  a 

note,  a  question  of  fact,  §  1255. 
whether  an  act  intended  as  redemption  or  purchase,  a  question  of  fact, 

§  1348. 

TUBPRESTURE, 

of  public  highways,  §§  1886,  1887. 

Q. 

QUALIFICATIONS, 

of  talesmen,  §27. 

of  sheriff  and  deputies  summoning  talesmen,  §  27. 

QUANTUM  OF  PROOF, 

See  Evidence  ;  Reasonable  Doubt. 

QUANTUM  MERUIT, 

value  of  work  done  or  materials  furnished,  question  for  jury,  §  1122. 
QUESTION  RESERVED, 

should  present  a  pure  question >f  law,  §  1022. 
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QtTESTIONS  AND  ANSWERS, 

mode  of  examining  witnesses  by,  dispensed  with  in  discretion,  §  854. 

QUESTIONS  OF  FACT, 

judges  prohibited  from  charging  on,  §  2280. 

QUESTIONS  OF  LAW  AND  FACT, 

as  to  what  questions  are  questions  of  law  and  what  are  qnestions  of 
fact,  see  Pbovincb  of  Coubt  and  Jubt. 

QUIETING  TITLE, 

.  nonsuits  in  statutory  actions  to  quiet  title,  §  2236. 

QUIT-CLAIM  DEED, 

purpose  of  giving,  a  question  for  jury,  §  1123. 

parol  evidence  heard  on  the  question,  1123. 

"QUOTIENT"  VERDICTS, 

when  set  aside,  and  when  not,  §  2602. 

R. 

RAILWAYS, 

speed  of  railway  trains  in  cities  or  towns,  §  1711. 

RAILWAY  BRIDGE, 

injuries  through  breaking  down,  §  1779. 

RAILWAY  COMPANIES, 

reasonableness  of  regulations  of,  question  of  law  or  fact,  §  1567. 
See  Negligence. 

RAILWAY  CROSSINGS.  • 

traveler  approaching,  must  look  and  listen,  §  1686. 
instruction  in  actions  for  injuries  to  travelers  at  railway  crosslngSv 
§§  1800^1808. 

respecting  duty  of  traveler  and  train  men,  §  1800. 

a  full  series  of  instructions,  §  1801. 

other  instructions  based  on  hypothetical  facts,  §  1802. 

traveler  not  to  employ  railway  track  as  foot  path,  §  1803. 

RAILWAY  EMBANKMENTS, 

obstruction  of  water  by,  §  1821. 

RAILWAY  ENGINES, 

in  the  vicinity  of  churches,  whether  nuisances,  §  1918. 

RAILWAY  FIRES, 

instructions  in  actions  for  injuries  from,  §§  181^1818. 

communication  of  fire  prima  facie  evidence  of   negligence, 

§  1816. 
what  facts  will  rebut  this  presumption,  §§  1816, 1817. 
hypothesis  of  improved  appliances  but  negligent  employte, 
§  1818. 
RAPE, 

evidence  of  previous  attempts  admissible,  §  334. 
instruction  concerning,  §  2196. 
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RATIFICATION, 

generally  a  qaestion  of  fact,  §§  1881,  1882. 

when  a  question  of  law,  §  1882. 

lllastration  of  rule  that  It  Is  a  qaestion' of  fact,  §  1888. 

cannot  take  place  without  knowledge,  §  1447. 

BEAD  AND  WRITE, 

how  far  a  qualification  for  jury  duty,  §  10. 
Inability  to,  whether  a  ground  of  challenge,  §  56. 

READING, 

correct  reading  of  written  instruments,  whether  for  court  or  jury^ 
§  1091. 

REAL  ACTIONS, 

Tiew  permitted  in,  at  common  law*  §  875. 

motions  for  new  trial  in,  §§  2728,  2765. 

time  within  which  motion  for  new  trial  made,  §  2741. 

REAL  PROPERTY, 

care  required  in  owners  of,  §  1820. 

REASONABLE  DOUBT, 

application  of  rule  of  to  defense  of  alibi,  §  2485. 

view  that  reasonable  doubt  of  the  presence  of  the  accused  at 

the  place  of  the  crime  acquits,  §  2486. 
Tlew  that  an  alibi  is  an  extrinsic  defense  as  to  which  the  bur- 
den is  on  the  accused  to  establish  by  a  preponderance  of 
evidence,  §  2487. 

jury  how  Instructed  where  this  view  prevails,  §  2488. 
doctrine  of,  applied  incases  of  circumstantial  evidence,  §§  2500-2519. 
instructions  as  to  presumption  of  innocence  and  doctrine  of  reasonable 
doubt,  §§  21G4-2195. 

REASONABLE  EVIDENCE  OF  NEGLIGENCE, 
doctrine  of,  §§  1668-1671. 

REASONABLE  HOURS, 

for  presenting  commercial  papers,  §  1222. 

REASONABLE  NOTICE, 

of  dishonor  of  commercial  paper,  §§  1223-1230. 

REASONABLE  THINGS, 

when  raise  questions  of  law  and  when  of  fact,  §§  1567-1588. 

reasonableness  of  the  regulations  of  railway  companies,  §  1567. 
of  the  by-laws  of  corporations,  §  1568. 
of  the  rules  of  boards  of  trade,  §  1569. 
of  fines,  services  and  customs,.!  1570. 
of  the  charges  of  boom  companies,  §  1571. 
of  contracts,  §§  1572-1577. 

limiting  the  common  law  liability  of  carriers, 

§  1678. 
prescribing  time  for  bringing    suit  against 
carrier,  §  1574. 
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BEASONABLE  THINGS  —  Continued. 

for  giving  notice  of  loss  to  carrier  of  live 

stocky  §  1575. 
for  claiming  damages  of  telegraphic  company, 

§  1676. 
for  giving  notice  of  loss  to  insurance  com- 
panies, §  1677. 
reasonable  sum  of  money  to  be  carried  in  a  passenger*s  trunk, 

§  1678. 
reasonable  amount  of  baggage  for  a   passenger   to   carry, 
§  1679. 

what  is  baggage,  a  mixed  question  of  law  and  fact, 

§  1580. 
baggage  limited  to  articles  for  personal  use  or  com- 
fort, §  1580. 
does  not  include  merchandise,  §  1580. 
what  is  baggage  in  case  of  loss  of  at  public  inn,  §  1581. 
whether  cash  letters  belong  to  the  class  of  goods  which  a 

steamboat  undertakes  to  carry,  §  1582. 
difference  of  risk  in  the  carriage  of  collected  parcels,  §  1583. 
reasonableness  of  a  qualified  refusal  of  a  carrier  to  deliver, 

§  1584. 
reasonableness  of  necessaries  furnished  to  infants  and  married 

women,  §  1586. 
reasonable  use  of  a  right  of  way,  §  1686. 
whether  a  new  way  can  be  made  without  unreasonable  labor 
and  expense,  §  1687. 

how  jury  instructed  in  such  a  case,  §  1588. 

BEASONABLE  TIME,  ' 

when  a  question  of  law  and  when  of  fact,  §§  1630-1666. 
general  observations,  §  1530. 
meaning  of  the  words  reasonable  time,  §  1631. 
meaning  of  the  words  in  written  instruments  which  imply 
immediate  action,  §  1532. 
immediately,  §  1532. 
immediately  afterwards,  1532. 
instantly,  §  1582. 
then,  ad  tunc,  §  1632. 
forthwith,  §  1532. 
as  soon  as  possible,  §  1632. 
on  or  about,  §  1532. 
reasonable  time  for  performing  a   contract  where  no  time 
specified,  §  1533. 

for  delivery  of  goods  by  common  carrier,  question  of 

fact,  §1534. 
other  illustrations,  §  1536. 

for  paying  a  debt  under  contract  allowing   reasonable 
time,  §  1536. 
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REASONABLE  TIME  -^  Continued. 

'<  unreasonable   and   vexations   delay  of  payment," 

§  1537. 
parol  evidence  admissible  on  such  questions,  §  1538. 
reasonable  time  for  making  a  tender,  question  of  law,  §  1539. 
rule  where  tender  to  be  made  at  a  certain  place,  §  1540. 
reasonable  time  for  the  disaffirmance  of  a  contract  obtained 
by  fraud,  §  1541. 

for  the  disaffirmance  of  a  contract  of  sale  for  a  breach 

of  warranty,  §  1642. 
for  the  disaffirmance  of  a  contract  of  an  infant,  §  1543. 
for  the  disaffirmance  of  the  unauthorized  acts  of  an 

agent,  §  1544. 
for  the  return  of  money  received  under  a  rescinded 

contract,  §  1545. 
for  the  return  of  counterfeit  money,  forged  paper,  etc., 

§  1546. 
for  objecting  to  an  account  rendered,  §  1547. 
for  the  acceptance  of  an  office  or  trust  or  agency,  §  1548. 
for  the  acceptance  of  sliares  of  unpaid  stock  by  a 
bankrupt's  assignee,  §  1549. 
reasonable  notice  to  quit  a  yearly  tenancy,  §  1550. 
reasonable  notice  of    the  discontinuance  of  a    contract  of 

service,  §  1551. 
unreasonable  delay  in  applying  for  letters  of  administration, 

§  1552. 
reasonable  time  for  removing  goods  by  executor  from  mansion 

of  testator,  §  1553. 
reasonable  time  for  removing  trespassing  cattle,  §  1554. 
reasonable  time  of  forbearance  to  bring  suit  —  consideration, 

§  1555. 
unreasonable  delay  In  exposing  property  to  judicial  sale,  as  a 

question  of  priority  among  creditors,  §  155G. 
time  during  which  member  of    parliament  privileged  from 

arrest,  §  1557. 
reasonable  diligence  in  following  up  location  of  public  lands, 

§  1558. 
matters  arising  in  the  course  of  judicial  administration,  §  1559. 
reasonable  time  for  holding  a  prisoner  for  re>examinatloo, 

§  1500. 
reasonable  time  for  a  passenger  to  call  for  his  baggage  after 

transit  ended,  §  1561. 
reasonable  time  for  selling  after  distress,  §  1562. 
unreasonable  delay  In  making  voyage  insured,  §  1568. 
reasonable  time  for  returning  goods  sold  by  sample,  §  1564. 
for  transmitting  an  inland  bill  of  exchange,  §  1565. 
for  comparison  in  setting  out  tithes,  §  15G6. 
**  seasonable  times  "  for  doing  an  act,  §  1566. 
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BEASONABLE  TIME  —  Continued. 

lor  presenting  commercial  paper  for  payment  or  acceptance^ 
question  of  law,  §  1215. 

for  presenting  a  bill  of  exchange  for  acceptance,  mixed  ques- 
tion of  law  and  fact,  §  1216. 

precedent  of  an  instruction  in  such  a  case,  §  1215. 

for  presenting  sight  draft  for  payment,  §§  1218,  1219. 

for  presenting  a  demand  note  for  payment,  §  1220. 

for  presenting  a  note  for  payment  in  which  no  time  of  payment 
is  fixed,  §  1220. 

for  future  occupation  of  insured  premises  by  a  tenant,  question 
of  fact,  §  1296. 

for  giving  notice  of  loss  under  policy  of  fire  insurance,  §  129€. 

for  abandoning  cargo  to  underwriters,  §  1323. 

for  ascertaining  whether  recovery  and  repair  possible,  §  1324. 

for  removing  goods  in  hands  of  carrier  after  transit  ended, 
§  1881. 

reasonable  hours  for  carrying  on  business  so  as  not  to  create 
a  nuisance,  §  1907. 

BEASONABLE  VALUE, 

value  of  work  done  or  materials  furnished,  question  for  jury,  1 11S2. 

BEASONABLENESS, 

reasonable  evidence  of  negligence,  §§  1667,  1670,  1671. 

question  of  reasonableness  involved  in  the  law  of  negligence,  §  1662. 

BEASONS, 

when  witness  may  give  reasons  for  remembering,  §  373. 
reasons  of  animosity  developed  on  re-examination,  §  486. 
reasons  for  opinion,  developed  on  cross-examination,  §§  626,  €27. 
surgeons  inspecting  body  not  to  give  reasons  for  their  conclusions, 

§855. 
reasons  for  a  judge's  rulings  no  part  of  record,  §  2781. 

BEBUTTAL, 

plaintiff  may  reserve  a  portion  of  his  evidence  for,  §§  345,  346. 
may  introduce  new  evidence  in,  after  defense  has  rested,  §  346. 

provided  defendant  allowed  right  of  reply,  §  347. 
right  of  re -examination  in  rebuttal,  §  481 . 
right  to  sustain  witness  whose  character  has  been  assaUed  In  rebuttal, 

§644. 
rebuttal  of  unsworn  statement  of  prisoner,  §  665. 
right  to  rebut  irrelevant  evidence  when  prejudicial,  §  699. 

view  that  such  right  subject  to  discretionary  control,  §  699. 

BECALLING  WITNESSES, 

recalling  opponent's  witness  to  put  impeaching  questions,  §  510. 

discretionary  to  allow  recall  of  witness  for  further  examination,  §  349. 
to  correct  testimony,  §  350. 
BECEIPTS, 

receipts  for  money  paid  —  meaning  of,  for  jury,  §  1087. 
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RECEIPTS  —  Continued. 

except  where  receipt  embodies  a  contract,  then  for  court, 
§  1087. 
,  given  by  common  carrier:  assent  of  shipper  to  conditions  of,  §  1862. 
burden  on  carrier  to  bring  notice  home  to  shipper,  §  1863. 

RECENT  CRIMES, 

referring  to  in  argument,  §  977. 

RECENT  POSSESSION  OF  STOLEN  GOODS, 

as  to  the  presumption  arising  from  the  recent,  unexplained  possession 
of  stolen  goods  (with  precedents  of  instructions) ,  §§  2584-2542. 
RECORD, 

must  distinctly  show  grounds  of  challenge,  §  118,  p.  126. 

that  the  jury  was  sworn,  §  119. 

that  those  who  affirmed  were  conscientiously  scrupulous  of  taking  an 
oath,  §  119. 

when  the  only  competent  evidence  of  crime,  §  535. 

must  show  what,  touching  objections  to  evidence,  in  order  to  present 
question  for  review,  §§  703,  704. 

matters  shown  by,  the  subject  of  comment  in  argument,  §  989,  p.  776. 

judge  passes  upon  all  facts  shown  by  records  of  court,  §  1029. 

variances  between  allegations  of  pleading  and  record,  when  explaina- 
ble by  parol,  §  2259. 
V  containing  irrelevant  matters  in  jury  room,  §  2577. 

in  another  action,  whether  taJcen  out  by  jury,  §  2576. 

of  the  verdict,  conclusive,  §  2685. 

motion  for  new  trial  not  necessary  to  reach  errors  on  face  of  record, 
§  2715. 

RECORDED  PLAT, 

validity  and  sufficiency  of,  to  show  dedication,  question  for  court^ 
§  1855. 

RECORDING, 

a  deed,  evidence  of  delivery,  §  1128. 

RECORDS, 

construed  by  court,  §  1067. 

public  records  so  interpreted,  §§  1070, 1071, 

judicial  records  so  interpreted,  §  1071. 

RE-CROSS-EXAMINATION, 

allowed  in  discretion,  §  422. 

RECUSANCY, 

refusing  to  be  sworn  on  ground  of  conscientious  scruple,  §  187. 

REDEMPTION,  ^ 

whether  an  act  intended  as  redemption  or  purchase,  a  question  of  fact, 
§  1348. 

RE-EXAMINATION, 

purpose  of,  §  480. 

developing  new  matter  brought  out  on  cross-examination,  §  481. 
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RE-EXAMINATION  ^  Continued. 

when  not  permitted  without  leave  of  court,  §  482. 
when  permitted  as  to  incompetent  and  irrelevant  matters, 
§483. 

permitted   as  to  such  matters  when  introduced  on 
cross-examination,  §  483. 
limits  of  re -examination  as  to  previous  inconsistent  state- 
ments, §  484. 

illustrations,  §  485. 
re-examination  as  to  reasons  of  animosity  toward  accused, 
§480. 

REGISTRATION, 

actual  notice  in  lieu  of,  question  of  fact,  §  1488. 

REGULATIONS, 

of  corporations,  whether  reasonable,  decided  by  the  judge,  §§  1057| 

1657,  1658,  1659. 
adequacy  of,  a  question  for  juiy,  §  1057. 

REFEREES, 

power  of,  to  punish  contempts,  §  180. 

right  to  open  and  close  in  proceedings  on  reports  of,  §  246. 

REFRESHMENTS, 

effect  of  furnishing  to  jury  of  view,  §  907. 

jurors  allowed,  in  modern  trials,  §  2562. 

what  if  procured  without  the  knowledge  of  the  court,  §  2563. 

or  at  the  expense  of  the  successful  party,  §  2564. 

customary  hospitality  and  civility,  §  2565. 

REJECT. 

See  Select. 

RELATIONS, 

of  witness,  subject  of  fair  comment  in  argument,  §  989. 

RELATIONSHIP, 

what  relation  to  a  party  disqualifies  a  juror,  see  CoNSANGunmr  and 
Affinity. 

RELEVANCY, 

meaning  of  this  term*,  §  386. 

irrelevant  questions  put  to  medical  expert  to  test  knowledge,  §§  631, 

632. 
books  of  science  read  to  medical  experts  to  test  knowledge,  §  633. 
evidence  admitted  if  prima  facie  relevant,  §  676. 
evidence  tendered  must  be  relevant  at  time  of  tender,  §  684. 
although  a  link  in  chain  of  evidence,  §  684. 

RELIGIOUS  BELIEF, 

of  jurors,  not  ground  of  challenging  array,  §  33,  p.  31. 

REMOVING  JURORS, 

See  DiscH.\KGixG  Jurors;  Excusing  Jurors. 
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RENEWAL, 

defined,  §  1242. 

whether  notes  are  renewals  of  former  notes,  a  question  of  fact,  §  1242. 

how  jury  instructed  in  such  a  case,  §  1248. 
of  policy  of  insurance  by  oral  contract,  §  1307. 

REPETITION, 

in  instructions,  making  a  principle  too  prominent,  condemned,  §  2331 . 

REOPENING  CASE, 

discretionary  to  reopen  case  and  admit  additional  eyidence,  §  848. 

discretion  not  exercised  where  evidence  knowingly  withheld, 

§348. 
must  be  exercised  where  evidence  omitted  through  oversight^ 
§348. 

REPETITIONS, 

in  examination  of  witnesses,  checked  by  court,  §  852. 
court  may  curtail  needless,  on  cross-examination,  §  419. 
not  necessary  to  repeat  objections  to  evidence,  §  705. 

REPLEVIN, 

right  to  open  and  close  in  actions  of,  §  240. 

where  cattle  distrained  for  rent  with  avowry  of  rent  in  arrear, 
§  241. 
Identity  of  personal  property  in,  a  question  for  jury,  §  1453. 
fraud  as  a  defense  in  actions  of,  §  1975. 

REPLY, 

right    of    reply    to    illegitimate    argument    of    opposing   counsel, 
§§  987,  988. 

REPUTATION, 

defined,  §  528. 

impeachment  of  witnesses  oy  proof  of  bad,  §  520,  et  9eq. 

See  Impbachmbnt;  Chabactbk. 

REQUEST, 

necessary  to  raise  an  implied  promise,  §  1154. 

observations  on  this  proposition,  §  1155.  ' 
when  the  request  Itself  will  be  implied,  §  1155. 
,  such  implication  a  conclusion  of  fact,  §  1155. 

REQUESTS, 

for  instruction,  see  Instbuctions. 

BE  IS  IPSA  LOQUITUBy 

when  negligence  inferred  from  accident,  §  1678. 

instruction  excluding  conclusion  of  negligence  from  the  mere  hap« 

pening  of  the  accident,  §  1784. 
rule  that  happening  of  accident  to  passenger  prima  facie  evidence  of 

negligence  to  charge  carrier — instruction,  §  1776. 

BE 8  JUDICATA, 

Identity  of  present  and  former  issues  for  jury,  §  1454. 

147 
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RESCISSION, 

an  inistamction  as  to  effect  of  agreement  to  rescind  in  case  of  failare  of 

warranty  of  chattel,  §  1210. 
reasonable   time  for   disafflrmance  of   contract  obtained  by  fraud, 

§  1541. 
reasonable  time  for  rescission  of  contract  of  sale  for  breach  of  warranty, 

§  1542. 
reasonable  time  for  disafflrmance  by  infant  of  contract  on  coming  of 

of  age,  §  1543. 
reasonable  time  for  return  of  money  received  under  rescinded  contract, 

§  1545. 

RESCUE, 

necessity  of  taking  life  in  order  to  prevent  rescue,  question  of  fact, 
§  2177. 

RESIDENCE, 

whether  improvement  made  for,  a  question  of  fact,  §  1844. 
what  is,  a  question  of  fact  for  jury,  §  1359. 

RETRACTION, 

of  challenge  or  acceptance  of  juror,  §  93. 

RETURN, 

of  attachment  against  witness,  §  166. 

REVIEW, 

question  of  misconduct  of  jury,  how  saved  lor  review,  §  S61& 
See  Appeal. 

REVOCATION, 

of  will,  a  question  of  fact,  §  1346. 

RHODE   ISLAND, 

statute  of  concerning  view,  §  882,  p.  671. 

RIGHT  OF  WAY, 

reasonable  use  of,  §  1586. 

contest  as  to  whether  a  deed  passes  a  right  of  way  as  an  ease- 
ment, §  1687. 
whether  a  new  way  can  be  made  without  unreasonable  labor  and 
expense,  §  1587. 

how  jury  instructed  in  such  a  case,  §  1588. 
RIG^TS, 

abandonment  of,  a  question  of  fact,  §  1440. 

RIOT, 

what  participants  guilty  —  instruction,  §  2217. 

ROADS, 

See  Highways. 

ROAD-WORTHY  CONVEYANCE, 

duty  of  carrier  of  passenger  to  provide,  §  1776. 

ROBBERY, 

instructions  concerning,  §  2197. 

instruction  concerning  concert  among  robbers,  §  2198. 
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ROLLING  MILL, 

whether  vibration  produced  }jy  steftin  hsmmers  in,  a  nuisance,  §  1923. 

RONDEAU, 

whether  a  game  of  chance,  a  qnestion  ol  fact,  §  1525. 

RULES, 

reasonableness  of,  prononnced  upon  by  the  jndge,  §  1057.  ^ 
of  board  of  trade,  interpreted  by  court,  §  1060. 
See  Rboulations. 

RULES  OF  PRACTICE, 
when  void,  §  205. 

s, 

SALES  OF  CHATTELS, 

whether  a  transaction  a  pnrchase,  or  assignment  pro  tanto  of  a  mort- 
gage, decided  by  a  jnry,  §  1115. 
reasonable  time  for  returning  goods  sold  by  sample,  §  1564. 
diligence  of  purchaser  in  obtaining  possession,  §  1712. 
effect  of  delivery  of  sale  ticket  in  tha  case  of  sale  of  goods,  §§  1188, 

1184,  1185. 
purchasing  goods  with  the  intent  not  to  pay  for  them,  §  1951. 
sales  of  chattels  without  possession,  trauduient  in  law,  §  1956. 
latent  defects  in  chattels  sold,  §  1957. 
effect  of  negligence  of  purchaser,  §  1962. 
misrepresentations  in,,  ooneealing  incumbrance,  §  1985. 
effect  of  information  to  vendee  as  to  incumbrance,  §  1986. 
what  questions  for  the  court  and  what  for  the  jury,  §§  1160-1177. 
preliminary  statement  as  to  the  law  of  such  sales,  §  1160. 
loosely  said  to  be  a  question  of  law,  §  1161. 
said  to  be  a  question  of  law  where  facts  not  controverted, 

§  1162. 
question  for  jury  where  facts  in  doubt,  §  1168. 
cases  where  ruled  as  a  question  of  law,  $  1164. 
question  drawn  to  jury  where  a  question  of  intent,  §  1165. 

rule  where  anything  remains  to  be  done  to  complete 
transfer,  §  1165. 
depends  on  the  intention  of  the  parties,  §  1165. 
whether  the  parties  intended  that  title  should  pass,  although 

something  remains  to  be  done  to  the  property,  §  1 166. 
cases  where  decided  as  a  question  of  fact,  §  1167. 

illustrations  of  the  foregoing,  §  1168. 
whether  delivery  of  part  a  delivery  of  the  whole,  §  1169. 
determined  by  the  intention  of  the  parties,  §  1169. 
illustration,  §  1170. 
whether  sale  bona  fide  and  for  value,  a  question  of  fact,  §  1171. 
whether  a  sale  was  conditional,  a  question  of  fact,  §  1172. 
Instruction  as  to  an  absolute  sale  intended  as  a  pledge,  §  1173. 
whether  a  sale  and  delivery  of  chattels  were  a  part  of  one 
transaction,  question  of  fact,  1174. 
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SALES  OF  CHATTELS  —  Continued. 

deliyery  of  personal  property  purchased  with  land,  question  of 

fact,  §  1175. 
compliance  with  a  contract  of  sale  which  contains  the  words 

"  more  or  less,"  question  of  law,  §  1176. 
under  what  circumstances  question  of    delivery  withdrawn 
from  jury,  §  1171. 
how  jury  Instructed  where  the  question  Is  sale  or  no  sale,  §  1180. 
precedents  of  instructions  in  such  cases,  §§  1181-1189. 

Instructions  as  to  when  sale  complete  so  as  to  cast 

risk  of  ownership  upon  purchaser,  §§  1181, 1182. 
that  delivery  of  sale  ticket  Is  a  symbolical  delivery, 
§§  118S,  1184,  1185. 

effect  of  such  delivery  where  goods  are  sub- 
sequently to  be  weighed,  §  1184. 
validity   of   sale   as   against  subsequent  purchaser, 

§  1186. 
what   delivery   of   possession  necessary  as  against 

attaching  creditor  of  vendor,  §§  1187,  1188. 
symbolical   delivery   by  delivery  of   bill  of   lading, 
§  1189. 
as  to  warranties  in  sales  of  chattels,  see  §§  1195-1210. 

SALES  OF  LAND, 

fraudulent  representations  in,  §§  1988,  1989. 

SAMPLE, 

reasonable  time  for  returning  goods  sold  by,  §  1564. 

SANITY, 

a  question  of  fact,  §  1524. 
See  Insanity. 

8CIENTEB, 

evidence  of  other  similar  acts  admissible  to  show  McUwter^  §  882-835. 
in  the  owner  of  a  vicious  dog,  §  1498. 

SCINTILLA  OF  EVIDENCE, 

doctrine  of,  §§  2246-2249. 

SCRUPLES. 

See  Conscientious  Scruples. 

SEAL, 

whether  Instrument  sealed  or  unsealed,  question  for  jury,  §  1095. 

so  whether  instrument  altered  by  adding  a  seal,  §  1 095. 

effect  of  alteration  of  a  written  Instrument  by  affixing  seal  thereto  — 

Instructions,  §  1404. 
difference  between  sending  sealed  and  unsealed  instruments  to  jury 

room,  §  2574. 

SEALED  VERDICT, 

stipulation  that  jury  may  return  a,  §  202,  p.  201. 
See  Verdict. 
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<«  SEASONABLE  TIMES," 

for  doing  an  act,  when  a  question  of  fact,  §  1566. 

SEAWORTHINESS, 

presumption  of,  §§  1318,  1857. 

what  evidence  overcomes  such  presumption,  §§  1818, 1857. 
and  raises  presumption  of  unseaworthiness,  §  1819. 

"SECOND  OF  EXCHANGE,  FIRST  UNPAID," 

meaning  of  this  expression,  a  question  of  law,'  §  1287. 
SECONDARY  EVIDENCE, 

of  document  not  produced  on  notice,  §  771. 

party  failing  to  produce,  cannot  meet  secondary  proof  with  like  proof , 
§  789. 

a  contrary  view,  §  790. 
after  paper  produced*  secondary  evidence  not  admissible,  §  791. 
what  secondary  evidence  may  be  given,  §  792, 
answer  to  notice  not  evidence,  §  793. 
as  to  incidental  and  collateral  matters  shown  by  writings,  admissible 

without  notice  to  produce,  §  796. 
secondary  evidence  of  lost  instruments,  §§  799-810. 

SEDUCTION, 

evidence  of  previous  sexual  intercourse  admissible,  §  834. 

SEIZURE, 

whether  a  seizure  of  a  vessel  was  an  act  of  war,  question  for  jury, 
§  1825. 

SELECT, 

right  of  challenge,  a  right  to  reject  not  to  select,  §§  43,  93,  118,  p.  126, 

§  120. 
no  vested  right  to  a  particular  juror,  §  120. 
when  no  ground  of  exception  that  juror  was  rejected,  §  120. 
not  entitled  to  demand  that  absent  juror  be  called,  §  120,  p.  129. 

SELECTION, 

of  the  jury  list,  §  13. 

irregularities  and  frauds  in,  §  33. 

SELF-DEFENSE, 

right  to  act  on  reasonable  appearance  of  danger,  §§  2160,  2170-2172. 

whether  appearance  sufficient   to  justify  action,  question  of 

fact,  §  2160. 
bare  belief  of  danger  does  not  justify  force,  §  2160. 
assaulted  person  must  decide  at  the  peril  of  a  jury  finding  that  he 

decided  wrongly,  §  2160. 
whether  previous  threats,  taken  in  connection  with  present  hostile 

demonstrations,  justify  homicide,  question  of  fact,  §  2161. 
threats  unaccompanied  v^ith  present  demonstrations,  no  justification, 

§2101. 
whether  the  accused  used  excessive  force,  question  of  fact,  §  2162. 
Instructions  as  to  the  right  of  self-defense,  §§  2163-2174. 
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SELF-DEFENSE—  Continued. 

as  to  right  of  defense  against  f elonions  assault,  §  216S. 

against  non-felonious  assault,  §  2164. 
as  to  defense  of  habitation,  §  2165. 
as  to  the  obligation  tb  use  no  mot^  force  than  necessary, 

§  2166. 
no   right  of  selt-dBl^nse  in  one  who  Tolantary  makes  the 
attack,  §  2167. 

unless  he  endeavors  in  good  faith  to  withdraw   from 

the  conflict,  §  2168. 
rule  of    <* retreating  to  the  wall"  in  non-felonious 
assaults,§  2169. 
instructions  as  to  the  right  to  act  on  reasonable  appearance 

of  danger,  §§  2170,  2171,  2172. 
as  to  previous  threats  as  characterizing  the  attack,  §  2173. 
as  to  character  of  deceased  for  violence,  considered  for  the 
same  purpose,  §  2174. 

SEPARATION  OF  JURY, 

when  ground  of  new  trial  and  when  not,  §  2549.    - 
before  being  sworn  and  charged,  §  2550. 
after  retiring  to  consider  their  verdict,  §  2551. 
after  returning  a  sealed  verdict,  §  2552. 

SEQUESTRATION, 

of  witness,  §§  275>282. 

SERVICE, 

of  venire /ae<a«,  §22. 

by  sheriff,  §22. 

by  deputy,  §  22. 

in  case  of  two  sheriffs,  §  22. 

by  coroner,  §  22. 

by  elizors,  §  22. 
and  return  of  attachment,  §  166. 

SERVICE  OF  PROCESS, 

witness  privileged  against  while  attending  court,  §  185. 

SET-OFF, 

plea  of   set-off   as  affecting   right  of  plaintiff   to    become   nonsuit, 
§  2232. 

SETTLE, 

offer  of  prosecutor  to,  not  shown  on  cross -examination,  §  454. 

SETTLED  OPINIONS, 

disqualify  jurors,  §  78. 

SETTLEMENT, 

on    public  land,    whether    followed    up  with  reasonable  diligence, 
§    1558. 

SEVERAL  ISSUES, 

plaintiff  begins  under,  when,  §  229. 
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SEVERAL  LIABILITY, 

of  defendants,  in  actions  for  fraud,  §  1966. 

SEVERANCE, 

re-swearing  jury  after,  §  105. 

SEWERS, 

See  Municipal  Corporations. 

SEXUAL  CRIMES, 

evidence  of  previous  attempts  admissible,  §  834* 

SHAREHOLDER. 

relationship  to,  disqualifies  juror,  §  62. 
disqualified  as  juror  In  action  by  or  against  corporation,  §  67. 
but  not  employ 6  of  shareholder,  §  67. 

SHARES  AND  STOCK, 

reasonable  time  for  bankrupt's  assignee  to  accept  or  decline  shares  of 
unpaid  stock,  §  1549. 

SHERIFF, 

discretionary  power  of  summoning  jurors  at  common  law,  §§  18, 19. 
summoning  talesmen,  must  be  qualified,  §  27. 

what  oath  to  take,  etc.,  §  27. 
not  to  Interrogate  talesmen,  §  27. 

<*  unifidiflerency  "  of,  a  ground  of  challenge  to  the  array,  §  81. 
when  may  take  bail  of  attached  witness,  §  166. 
reasonable  time  for  conveying  debtor  to  prison,  §  1559. 

«'  SHEWERS  OR  SHOWERS," 

appointed  under  the  old  practice  to  assist  in  making  a  view,  §  914. 
obstructing  their  operations,  §  915. 
supported  by  the  power  of  the  county,  §  915. 
when  proceed  over  any  land,  §  915. 

SIDE-BAR  REMARKS, 

what  overlooked  in  trials,  §  982. 

SIDEWALKS, 

See  Highways  ;  Municipal  Corporations. 

SIGHT  DRAFTS, 

See  Negotiable  Instruments. 

SIGNATURE, 

admission  of  document  carries  with  it  proofs  of  signature,  §  828* 
genuineness  of,  a  question  for  jury,  §  1184. 

how  proved,  §  1185. 

writing  in  the  presence  of  the  jury,  §  1185. 
identity  of,  question  for  jury,  §  1455. 

SIMILAR  ACTS, 

evidence  of  similar  acts,  §§  829,  885. 
on  cross-examination,  §  441. 
evidence  of  other  transfers  on  issue  of  fraud,  §  416. 
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8IMILIA  SJMILIBUS  CUBANTUB, 
rule  of,  denied  in  law,  §  428. 

SINGLING  OUT  FACTS, 

giving  uDdue  prominence  to  isolated  parts  of  the  testimony  in  chargtns 
jury,  §  2330. 

SKULL, 

of  deceased  person,  exhibited  to  jury  on  trial  for  homicide,  §  871., 

SKELETON  BILLS  OF  EXCEPTION. 
See  Bills  of  Excbptions. 

SLANDER, 

plaintiff  begins  in  actions  for,  §  280. 

civil  responsibility  for  words  spoken  in  forensic  debate,  §  1009. 

variances  between  allegations  and  proof  in  actions  for,  §  2260. 

SMOKE, 

•     when  a  nuisance  and  when  not,  §  1904. 

SOCIAL  CLUBS, 

members  of,  when  not  disqualified  as  jurors,  §  64. 

SOCIALISTS, 

prejudice  against,  does  not  disqualify  juror,  §  73. 

SOURCE  OF  INFORMATION, 

witness  must  give,  §  389. 

SOUTH  CAROLINA, 

statute  concerning  view,  §  882,  p.  672. 

SPECIAL  COUNSEL, 

retained  by  private  parties  to  assist  prosecuting  attorneys,  §  1010. 

SPECIAL  DEFENSES, 

whether  the  doctrine  of  reasonable  doubt  should  be  applied  to,  §  2489. 

SPECIAL  FINDINGS, 

of  fact  by  the  judge,  §  2658. 

under  the  New  York  practice,  §  2669.     . 

request  for  special  findings  under  the  Indiana  statute,  §  2660. 

the  practice  of  submitting  special  interrogatories  to  jurors,  §§  2667-2702. 

historical,  §  26G7. 

statutes,  §  2668. 

special  findings  differ  from  special  verdicts,  §  2669. 

object  of,  §  2670. 

practice  in  courts  of  chancery,  §  2671. 

submission  compulsory,  §  2672. 

court  may  submit  of  its  own  motion,  §  2678. 

when  request  made,  §  2674. 

how  made,  §  2676. 

must  be  conditional,  §  2676. 

answers  without  general  verdict,  §  2677. 

additional  interrogatories,  §  2678. 

directing  the  verdict  —  demurrer  to  evidence — nonsuit,  §  2679. 
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SPECIAL  FINDINGS  —  Continued. 

record  of  submission,  §  2680. 
form  of  interrogatories,  §  2681. 
an  objectionable  practice  considered,  §  2682. 
in  criminal  cases,  §  2683. 
objection  to  form,  §  2684. 
jury  must  answer,  §  2685. 
*     wben  excused  from  answering,  §  2686. 
amendment:  fuller  answer,  §  2687. 
withdrawing  interrogatories,  $  2688. 
to  be  signed  by  the  foreman,  §  2689. 
constitute  part  of  the  record,  §  2690. 
what  If  inconsistent  with  general  verdict,  §  2691. 
what  if  antagonistic  to  each  other,  §  2692. 
rule  of  Interpretation — presumption,  §  2698. 
findings  that  naay  be  disregarded,  §  2694. 
findings  construed  as  an  entirety,  §  2695. 
motion  for  judgment  upon,  §  2696. 
example  of  insufficiency  of  answers,  §  2697. 
venire  de  novo,  when  awarded,  §  2698. 
curing  error  in  record,  §  2699. 
several  findings  inconsistent  with  general  verdict  on  one  of 

several  paragraphs  of  complaint,  §  2700. 
new  trial,  §2701. 
judgment  on  appeal,  §  2702. 

SPECIAL  INTERROGATORIES  TO  JURIES, 

as  to  the  grounds  of  their  finding,  §§  2621,  2667. 
See  Special  Findings. 

SPECIAL  JURY, 

description  of,  §  7. 

talesmen  summoned  in  case  of,  §  23,  p.  25. 

challenging  the  polls  of,  §  97. 

no  right  of  peremptory  challenge  in  impaneling,  §  43,  p. 88. 

SPECIAL  VERDICTS.       ' 
See  Verdicts. 

SPECIFIC  ACTS, 

of  witness,  how  far  inquired  into  on  cross-examination,  §§  458,  474. 
not  inquired  into  for  impeachment,  §  524. 
See  Character. 

SPECIFICATIONS, 

of  a  patent,  sufficiency  of,  question  for  jury,  §  1457. 

SPECTATORS, 

exclusion  of,  from  court  room,  when  not  a  violation  of  right  of  public 
trial,  §  216. 

STABLES, 

not  nuisances  per  «e,  §  1913. 
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STAMP, 

judge  decides  whether  bill  of  exchange  1b  inland  or  foreign  with  ref * 
erence  to  question  of  stamp,  §  824. 

STANDING  JUKORS  ASIDE, 
practice  of,  §  43. 

history  and  nature  of  this  right,  §  49. 
practice  retained  in  some  American  jurisdictions,  §  49.  \ 

STATE, 

boundary  of,  how  far  a  question  of  fact,  §  1482. 

STATEMENT. 

See  Unsworn  Statbmsnt  of  Accused. 

STATEMENT  OF  THE  CASE, 

motion  for  new  trial  on,  §  2763. 

STATE'S  ATTORNEY. 

See  Prosecuting  Attorney. 

STATING  THE  TESTIMONY, 

jurisdictions   in   which     judges    allowed    to    state    the   testimony,. 
§§  2281,  2282. 

STATION  AGENT, 

authority  of  railway  station  agent,  when  question  of  law,  §  1377. 

STATIONS, 

duty  to  provide  safe  platforms  at  railway  stations   and  keep  them 
lighted  at  night,  §  1783. 

STATUTES, 

relating  to  selection  of  juries,  directory,  §§  13, 118. 

touching  selection  of  jury  list,  directory,  §  88. 

relating  to  drawing  panels  of  jurors,  directory,  §  34. 

prescribing  time  of  drawing  jury,  directory,  §  37. 

prescribing  details  of  impaneling  juries,  directory,  §  88,  p.  84. 

removing  common-law  disqualiflcatious  of  jurors,  §  82. 

effect  of,  preventing  answer  from  being  used  against  witness,  §§  293, 294. 

compelling  parties  to  testify,  effect  of,  on  privilege  of  witness,  §  301. 

British  statutes  concerning  view  of  places  out  of  court,  §§  876,  877,  878. 

construction  of,  §  879. 

practice  under,  §  880. 
American  statutes  on  the  same  subject,  §§  881,  882. 
prohibiting  the  limiting  of  time  of  argument,  §  929. 
judge  decides  meaning  of  words  in,  §  1052. 

decides  whether  a  pretended  act  of  the  legislature  was  duly 
passed,  §  1053. 

resorts  to  record  of  legislature  for  evidence,  §  1053. 
requiring  instructions  to  be  given  in  writing,  mandatory,  §  2375. 
interpretation  of  statutes  which  require  the  judge  to  give  or  refuse  the 
instructions  asked  without  qualification,  §  2384. 

whether  explanatory  instructions  permissible  under  such  a 
statute,  §  2384. 
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STATUTES  —  Continued. 

statutes   as  to  what  jurors  may  take  to  their  rooms  on  retiring, 

§§  2595,  2596. 
statutes  as  to  affidavits  of  jurors  when  verdict  obtained  by  lot,  §  2603. 

STATUTE  OF  FRAUDS, 

effect  of  statute  requiring  stipulations  of  counsel  to  be  in  writing, 
§  200,  p.  199. 
*  nature  of  oral  promise  to  pay  debt  of  another,  determined  by  jury,  §  1109. 

jury  to  determine  whether  oral  agreement  was  for  sale  or  the  per- 
formance of  services,  §  1109. 

whether  undertaking  original  or  collateral,  question  for  jury,  §  1121. 

whether  consideration  for  forbearance  was  the  acceptance  of  a  promise 
to  pay  debt  of  another,  a  question  of  fact,  §  1 137. 

whether  a  written  promise  was  founded  upon  an  illegal  consideration,  a 
question  of  fact,  §  1138. 

in  relation  to  sales  of  personal  property,  §  1160,  et  seq. 

STATUTE  OF  LIMITATIONS, 

criminal  prosecution  barred  by,  privilege  of  witness  gone,  §  293,  p.  268. 
promise  to  pay  a  barred  debt,  §  1268. 

submitted  to  jury  on  evidence,  §  1269. 

what  indebtedness  referred  to  in  new  promise,  §  1270. 
part  payment  to  take  a  debt  out  of  the  statute,  §  1271. 

right  of  the  creditor  to  apply  the  payment,  §  1272. 

which  debt  intended,  where  there  are  several,  §  1278. 
instruction  as  to  new  promise  to  revive  a  barred  debt,  §  1275. 

a  similar  instruction  under  a  statute  requiring  the  promise  to 
be  in  writing,  §  1276. 

STATUTORY  DUTIES, 

violation  of,  negligence  per  se,  §  1672. 

STATUTORY  PRECAUTION, 

instruction  that  omission  of  statutory  precaution  Is  negligence  per  Be^ 
§  1719. 

STEAM  HAMMERS, 

whether  vibration  produced  by,  a  nuisance,  §  1923. 

STEAM  WHISTLES, 

not  per  te  nuisances,  $  1920. 

but  may  become  such  under  circumstances,  1920. 

STEAMBOAT, 

what  is  an  appurtenance  to  a  steamboat,  question  of  fact,  §  1518. 
undertaking  of,  to  carry  ''  cash  letters,*^  §  1582. 
duty  of  owner  of,  in  respect  of  crew,  §  1778. 

STENOGRAPHER, 

stipulation  that  notes  of ,  may  be  used  as  evidence,  §  202,  p.  201.. 
reading  from  notes  of  official  stenographer  in  argument,  §  991* 

STENOGRAPHIC  NOTES, 

not  primary  evidence  unless  official,  §  504. 
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STENOGRAPHIC  WRITINGS, 

may  be  used  as  memoranda  to  refresh  recollection,  §  401,  subsec.  1. 

STEP-SON, 

living  with  step-father,  promise  to  pay  for   services   not  implied, 
§  1157. 

whether  such  promise  exists,  a  question  of  fact,  §  1157. 

tSTEREOSCOPIC  VIEWS, 

may  be  used  on  trial,  §  869. 

STIPULATIONS, 

effect  of,  as  to  offers  of  evidence,  §  861. 

setting  aside,  on  ground  of  mistake,  §  861. 

apply  to  future  trials,  §  861. 

as  to  what  absent  witness  will  testify  to,  effect  of,  §  861. 

extent  of  authority  of  attorney  to  make,  §  190,  et  aeq, 

what  stipulations  may  be  made  by  counsel,  §  191. 
what  may  not  be  made,  §  192. 
binding  nature  of  such  stipulations,  §  193. 
have  the  force  of  contracts,  §  198. 
that  is,  if  entered  of  record,  §  193. 
what  if  not  entered  of  record,  but  acted  upon,  §  198. 
fairness  and  reasonableness  required  in,  §  193. 
setting  aside  and  relieving  against,  §  194. 

on  founds  of  fraud,  collusion,  accident,  surprise,  etc, 

§  194. 
on  grounds  of  mutual  mistake,  §  194. 
order  setting  aside  appealable,  §  194. 
that  several  causes  shall  abide  event  of  one,  §  195. 
that  a  party  may  take  judgment,  §  196. 
of  State's  attorney,  when  binding,  §  198. 
that  a  forfeiture  shall  be  set  aside,  §  198. 
cannot  confer  jurisdiction,  §  199. 
how  far  binding,  when  jnade  verbally,  §  200. 
binding  if  acted  upon,  §  200. 

not  enforced  for  long  and  unexplained  delay,  §  200. 
statutes  requiring  stipulations  of  counsel  to  be  in  writing,  §  200,  p.  199. 
Interpretation  of  various  stipulations  and  agreements,  §  202. 
of  counsel,  extending  time  of  filing  bill  of  exceptions,  §  2813. 

STOCKHOLDER. 

See  Corporation;  Shareholder;  Subscription. 

STOLEN  GOODS, 

as  to  the  presumption  arising  from  the  recent  unexplained  possessioo 
of  stolen  goods  (with  precedents  of  instructions),  §§  2534-2542. 

STREET  COMMISSIONER, 

authority  of,  to  bind  city  by  making  repairs,  §  1876  i 

STREET  PROCESSION, 

when  a  nuisance  and  when  not,  §  1900. 
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STREET  RAILWAY, 

passenger  riding  on  platform  of  street  car  and  injured,  §  1708. 

STREETS. 

See  Highways;  MuinciPAL  Corporations. 

STRIKING  OUT, 

answer  of  defendant  who  falls  to  appear  as  witness,  §  179. 
striking  out  and  withdrawing  evidence  Improperly  admitted,  §§  715, 
728. 

power  to  strike  out  discretionary,  §  716. 

proper  when  admitted  under  mistake  of  fact,  §  715. 

exercised  at  any  time  before  submission  of  cause  to  jury,  §  715. 

motion  to  strike  out  addressed  to  discretion,  §  716. 

right  to  strike  out  and  rebut,  §  716. 

striking  out  where  offer  to'connect  not  fulfilled,  §  717. 

mere  exception  notayailable  in  case  of,  §  717. 

motion  to  strike  out  irresponsive  answer,  §  718. 

objection  waived  If  motion  not  made,  §  718. 

and  subsequently  addressed  to  court's  discretion,  §  718. 
motion  to  strike  out  all  the  testimony  of  a  witness,  §  719. 
striking  out  the  plaintiff  *s  evidence  at  the  close  of  his  case,  §  720. 
right  of  a  party  to  withdraw  evidence,  §  722. 

view  that  such  a  motion  is  addressed  to  court's  discretion, 
§  722. 
whether  error  of  admitting  Incompetent  testimony  cured  by  withdraw- 
ing it,  §  728. 

STRUCK  JURY. 

See  Special  Jury. 
STYLE, 

appellate  courts  will  not  prescribe  style  and  manner  to  trial  courts, 
§  2403. 

SUBPOENA, 

for  witnesses,  described,  §  157. 

particularity  in,  §  158. 

when  issued  in  blank,  §  158. 

disobedience  of,  a  contempt,  §  158. 

right  to  this  process,  §  159. 
whether  issued  to  member  of  legislature  in  first  Instance,  f  160. 

8UBP(EKA  DUCES  TECUM, 

description  of  this  writ,  §  175. 

ordinary  form  of,  §  175. 

particularity  in  describing  documents  intended,  §  175. 

not  issued  for  other  material  objects,  §  175,  p.  181 ;  §  865. 

contempt  to  withdraw  documents  produced  under,  §  175,  p. 
181'. 
not  a  contempt  to  fall  unless  reasonable  time,  §  175,  p.  181. 
contempt  to  refuse  to  furnish  office  copies  under,  §  175,  p.  181. 
use  of,  in  obtaining  discovery,  §  176. 
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to  compel  officers  of  corporatioa  to  produce  corporate  records,  §  176. 

when  witness  privileged  against,  §  177. 

when  attorney  prlTileged  against,  §  177. 

power  to  compel  production  of  documents  by  means  of,  §  301. 

vacating,  under  New  York  practice,  on  application  of  attorney,  $  762. 

not  issued  to  bring  chattel  into  court  for  inspection,  §  86o. 

a  substitute  for  other  methods  of  compelling  discovery,  §  730. 

extent  of  the  writ  at  common  law,  §  730. 

efficacy  enlarged  under  judiciary  act  of  1789^  §  730. 

SUBMISSION, 

stipulation  to  submit  on  proof s^  effect  of,  §  202. 

SUBORNATION, 

attempts  to  suborn  other  witnesses  shown  on  cross-examination,  §  453. 

whether  foundation  laid  by  Interrogating  witness,  §  458. 
subject  of  fair  comment,  in  argument,  §§  988«  989. 

SUBSCRIBING  WITNESSES, 

objection  to  document  for  want  of  proof  by,  when  made,  §  824. 

SUBSCRIPTION, 

to  capital  stock  of  railway  company,  whether  under  charter  or  general 

law,  ascertained  by  jury,  §  1116. 
meaning  of  condition  under  which  snbscriptlon  made,  ascertained  by 

jury,  §1115. 

SUBSEQUENT  PURCHASER, 

validity  of  a  sale  as  against  a  subsequent  purchaser  under  Iowa  statute, 
§  1186. 

SUBSEQUENT  PURCHASER  WITH  NOTICE, 

whether  a  person  is,  question  of  fact,  §  1489. 

SUBSTANTIAL  OPINIONS, 
disqualify  jurors,  §  78. 

SUFFICIENCY  OF  EVIDENCE, 

objections  grounded  on,  not  mado  at  same  time  with  objections  to 

competency,  §  1026. 
a  question  for  the  jury,  §  1037. 

SUMMARY  PROCEEDINGS, 

against  witnesses  for  non-attendance,  }  17$. 

SUPERIOR  COURTS  OF  RECORD, 

wiiatare,  §  128. 
SUPEESEDEASy 

right  to  open  and  close  In  statutory  proceeding  for,  §  250l 

SUPPRESSION  OF  EVIDENCE, 

inferences  to  be  drawn  from,  a  question  for  jury,  $  1045. 

SUPREME  COURT, 

former  decisions  of,  in  same  case  not  read  to  jury  in  argument,  $  948. 
power  of  juries  to  overrule  decisions  of,  §  2140. 
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SURETY, 

for  costs,  when  disqualified  as  juror,  §  65. 

for  appearance,  when  so  disqualified,  §  65. 

when  disqualified  as  juror  in  suit  against  principal,  §  67. 

whether  undertaking  original  or  collateral  so  as  to  discharge  surety, 

question  for  jury,  §  1121. 
authority  to  give  notice  on  belialf  of  principal  to  proceed  against 

surety,  §  1374. 

SURFACE  WATER. 

See  Municipal  Corporations. 
SURGEONS, 

inspection  by,  substituted  for  jury  of  matrons,  §  852. 

SURRENDER. 

See  Abakdonment. 

SURVEY, 

construction  of  calls  of,  matter  of  law,  §  1469. 

actual  position  of  the  line  of  boundary,  question  of  fact,  §  1469. 

conclusiTeness  of  marked  comers  and  lines  in,  question  of    fact, 

§  1470. 
monuments  of  surveyor  prevail  In  ascertaining  location  of  highway, 

§§  1483,  1484. 

^SUSPENSION  OF  ATTORNEY. 
See  Attorney. 

SUSPICION, 

whether  an  instrument  so  altered  as  to  ezdte  suspicion,  a  question  of 

fact,  §  1399. 
reasonable  ground  of,  is  probable  cause,  §  1650. 
witness  not  allowed  to  detail  his  suspicions,  §  877. 

SUSTAINING  CREDIT  OF  WITNESSES, 

whether  specific  acts  called  out  on  cross-examination,  §  524. 
methods  of  corroborating  and  sustaining  impeached  and  discredited 
witness,  §§  541-582. 

right  to  introduce  corroborating  testimony,  §  541. 
witness'  own  evidence  as  to  corroborating  facts,  §  542. 
corroboration  by  additional  evidence  of  the  facts  testified  to, 

§543. 
right  of  corroboration  where  witnesses  are  assailed  In  rebuttal, 

§  544. 
In  cases  where  testimony  of  one  witness  is  insufficient,  §  545. 
in  cases  of  accomplice  testimony,  §  546. 

parties  to  an  incestuous  intercourse,  §  547. 

by  what  evidence  accomplices  corroborated,  §  548. 

cannot  corroborate  each  other,  §  548. 

corroborated  by  writings,  §  548. 

by  books  and  business  memoranda,  §  548. 

by  evidence  of  previous  consistent  declarations,  §  549. 
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general  rule  that  supporting  testimony  not  testimony  in  chief, 
§550. 

that  mere  contradiction   among  Tritnesses  does  not 

admit  such  testimony,  §  550. 
that  mere  contradiction  does  not  admit  evidence  of 

good  character,  §  550. 
or  evidence  of  previous  coilsistent  statements,  §  550. 
right  to  sustain  by  proof  of  good  character,  §  551. 

right  exists  where  direct  impeachment  has  been  at- 
tempted, §  551. 
and  even  where  character  has  been  questioned  directly 

or  indirectly,  §  551. 
view  that  any  species  of  assault  on  credibility  lets  in 
evidence  of  good  character,  §§  552,  554. 

such  as  a  severe  cross-examination,  §  552. 
or  contradiction  on  an  immaterial  point,  §  552. 
or  evidence  disproving  material  facts,  §  552. 
or  evidence  that  witness  has  been  suborned, 

§552. 
or    mere     contradiction    among   witnesses, 

§§  552,  554. 
reasons  for  this  view,  §  558. 
contrary  view  that  evidence   of  good  character   is 

admissible  only  where  character  is  assailed,  §  655. 
sustaining  testimony  admissible  where  witness  has 
committed  an  offense  affecting  his  character,  §  656. 
competent  to  ^how  subsequent  good  character, 

§556. 
competent  to  show  good  character  for  veracity , 

§556. 
not  competent  to  show,  against  record,  inno- 
cence of  crime,  §  556. . 
contrary  and  confusing  views,  §  557. 
where  third  parties  have  accused  witness  of  swearing 
falsely,  §  558. 
sustaining    character     of     deceased     subscribing     witness, 

§§  559,  560. 
sustaining  character  of  witness  who  is  a  stranger,  §  56L 
sustaining  character  of  deaf  and  dumb  prosecutrix,  §  562. 
laying  foundation  for  examination  of  sustaining  witness,  §  563. 
what  questions  after  foundation  laid,  §  568. 
whether  he  would  believe  the  impeached  witness  on 
oath,  §  563. 
negative  evidence  of  character,  §§  564,  565. 
distance  of  time  aud  place,  §  566. 
xlght  to  impeach  impeaching  witnesses,  §  567. 
how  far  recrimination  carried,  §  567. 
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cross-examination  of  sustaining  witnesses,  §  568. 

re-examination  of  sustaining  witnesses,  §  569. 

role  in  Georgia  as  to  what  sustaining  witness  must  swear  to, 

§570. 
sustaining  by  evidence  of  prior  consistent  declarations,  §  571, 
ei  aeq. 

general  rule  that  declarations  out  of  court  not  admissi- 
ble to  sustain  declarations  in  court,  §  571. 
that  testimony  of  same  witness  on  former  occasion  not 

admissible,  §  571. 
that  prior  declarations   not   admissible  to   sustain 
witness  Impeached  for  defect  of  understanding  and 
religious  belief,  §  571. 
old  rule  that  former  consistent  declarations  may  be 

shown  in  corroboration,  §  572. 
this  rule  explained  and  illustrated,  §  572. 
this  rule  now  discarded,  §  572. 

rule  that  witness  impeached  by  preyious  inconsistent 
statements  not  sustained  by  previous  consistent 
statements  §  578. 

this  rule  supported  by  the  weight  of  authority, 

§573. 
illu^rated,  §  573. 
recognized  exceptions  to  it,  §  574. 

similar    statements    when   imputed 

motives  did  not  exist,  §  574. 
confession     of     accomplice     before 

offer   of  immunity,  §  574. 
change  of  relation  not  necessary  to 

admit  such  evidence,  §  575. 
exception  in  case  Of  fabrication  of 

recent  date,  §  576. 
exception  .  as   to   statements    made 
immediately  after  the  occurrence, 
§677. 
such  as  immediate  outcry  in  case  of 

rape,  §  577. 
such  declarations  not  admissible  when 
made  subsequent  to  the  inconsistent 
statements,  §  578. 
contrary  rule,  that  witness  impeached  by  contradictory  state- 
ments may  be  confirmed  by  consistent  statements,  §  579. 
different  statements  of  this  rule,  §  579. 
view  that  such  evidence  is  admissible,  no  matter  how 

witness  discredited,  §  579. 
view  that  the  consistent  statements  need  not   have 
been  made  prior  to  inconsistent  statements,  §  579. 

118 
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where  witness  testified  less  positively  on  a  preTions 

trial,  §  580. 
distinction   between   the  case    where   the    previous 
Inconsistent  declarations  are  established,  and  where 
they  are  left  in  dispute,  §  581. 
general  character  not  supported  by  evidence  of  previous  con- 
sistent declarations,  §  582. 
contraiyview,  §  679. 
rule  where  a  party  testifies  in  his  own  beiialf,  §  582. 
sufficiency  of  sustaining  testimony,  a  question  for  jury,  $  1048. 

8WEABING  THE  JURY, 

whether  sworn  singly  or  In  a  body,  §  104. 

better  practice  not  to  swear  until  panel  full,  §  lOi. 
'  time  of  swearing,  §  105. 
reswearing,  §  106. 

In  case  of  a  severance,  §  106. 
in  case  of  an  amendment  of  the  pleadings,  §  106. 
swearing  for  the  term,  §  107. 
form  of  the  oath,  §  108. 

in  particular  cases,  §  109. 

on  executing  writ  of  inquiry,  §  109. 
in  suits  on  penal  bonds,  §  109. 
SYSTEM, 

evidence  of  other  similar  acts  admissible  to  show  system,  {  833,  et  9eq 

T. 

TALESMEN, 

list  of,  not  served  on  accused,  §  18. 
called  to  supply  absentees,  §§  18,  23,  27. 

TAMPERING, 

and  interfering  with  witnesses,  §  180. 
with  jurors  —  embracery,  §  2560. 

by  prevailing  party  always  avoids  verdict,  §  2560 
by  his  friends  likewise,  §  2560. 
by  officious  third  persons  likewise,  §  2560. 
TAX-PAYER, 

not  a  tax-payer,  a  ground  of  challenge,  ^53. 
who  is  a,  §  53. 

TECHNICAL  LANGUAGE, 

instructions  should  not  be  couched  In,  §  2327. 

TELEGRAPH  COMPANIES, 

reasonableness  of  stipulatiou  as  to  time  of  making  reclamation,  §  1576 

TELEGRAPHIC   DISPATCHES, 

use  of  in  evidence,  §§  838,  839. 

original  is  dispatch  sent,  not  dispatch  received,  §  839. 
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proof  of  destruction  and  secondary  evidence,  §  888. 
dispatch  received  not  evidence  of  dispatch  sent,  §  839, 

TENANT, 

when  disqualified  as  juror  in  suit  against  landlord,  §  67. 

TENANTS  IN  COMMON, 

ouster  of  one  co-tenant  by  another,  a  question  for  jury,  §  1419* 

TENDENCY  TO  COMMIT  CRIME, 

evidence  of,  not  admissible  against  prisoner,  §  880. 
tendency  of  dog  to  kill  sheep,  §  881. 

TENDER, 

time  for  making,  question  of  law,  §  1589. 

what  obligation  lacumbent  on  party  making  tender,  §  1589. 

of  money,  must  be  made  a  sufficient  time  before  midnight  to  receive 

and  count,  §  1589. 
of  goods,  a  sufficient  time  before  midnight  to  receive  and  examine,  §  1589. 
rule  where  tender  is  to  be  made  at  a  particular  place,  §  1540. 

sufficient  If  party  receiving  tender  be  at  the  place  a  convenient 

time  before  sunset,  §  1540. 
distinction  between  cases  where  tender  is  to  be  made  anywhere 
and  to  be  made  at  a  particular  place,  §  1540. 

TENDERS  OE  EVIDENCE, 

of  the  manner  of  tendering  evidence  in  court,  §§  675-687. 
tenders  of  documentary  evidence  how  made  at  trial.  §  818. 

TENEMENT  HOUSES, 

nuisances  in,  f  1908. 

TERM, 

bill  of  exceptions  not  filed  after  lapse  of,  excluded,  etc.,  §  2811. 

TERMINATION  OF  VOYAGE, 

in  marine  insurance,  question  of  fact,  §  1821. 

TESTAMENTARY  CAPACITY, 
a  question  of  fact,  J  1524. 

TESTAMENTARY  WRITINGS, 

construed  by  court  imless  latent  ambiguity,  §  1069. 
See  Wills. 

TESTIMONY, 

jurisdictions  In  which  judges  allowed  to  state  testimony,  §§  2281, 2282. 

TEXAS, 

rule  as  to  abuse  of  right  of  argument  restated  in,  §  968. 
rule  under  Texas  statute  as  to  instructing  juries,  §  22S4. 

TEXAS  CATTLE  FEVER, 

effect  of  misrepresentation  as  to,  §§  1994-1999. 
"TEXAS  ITCH,'' 

instruction  that  ''Texas itch,"  is  ''  unsoundness,*'  within  the  meaning 
of  a  warranty,  §  1204. 
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eompotation  of,  in  resard  to  miifing  motiocr  for  aev  tnals.  §  27' 

time  of  filling  bill  of  exceptions.  (  2!§li,  eC  aef. 

TIXSMITH, 

bojiinewi  of,  when  a  nnlwincyj  f  1906. 

TmXf 

dereloping  title  in  ejectment  on  cross-enminatlon,  {  439. 
pof^MfaHlon,  when  evidence  of,  §  1407. 
loni^  po^Heaslon  relaxes  strict  eridence  of,  f  140S. 
rarrender  of  title  to  a  chattel  acquired  bj  adrerse  poeeesskm, 

forjnrj,  f  1421. 
new  trials  as  of  right  in  actions  to  try  title  to  land,  §  ^6S. 

TOBT, 

books  and  pa;pen  not  produced  nnder  New  York  statotes.  In 

for,  {  744. 
when  a  party  may  waire  tort  and  sne  in  acnnnpfir,.  §  1149. 

TOTAL  LOSS, 

instmctlons  as  to  what  constitutes  total  loss  in  marine  msnraneer 
I  1828, 

TOUCH, 

when  constitutes  an  arrest,  and  when  not,  §  1363. 

TRADE-MAttK, 

how  far  pririleged  from  disclosure,  §  303. 

TRADE  SECRETS, 

how  far  privileged  from  disclosure,  §  303. 
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TRANSCRIPT  OF  RECORD, 

repeating  in  bill  of  exceptions  writings  already  in  transcript,  §  2795. 

TRAVELER, 

failing  to  look  and  listen  at  railway  crossing,  §  1686. 
See  Municipal  Corporations. 

TRESPASS, 

plaintiff  begins  in  actions  for,  §  280. 

distinction  between  actions  for,  and  actions  for  malicious  prosecution, 
§  1596. 

TRESPASS  OP  MAYHEM, 

Inspection  in  case  of,  §  850. 

TRESPASSERS  ON  RAILWAY  PROPERTY, 

Instructions  in  actions  for  injuries  to,  §§  1805-1808. 

traveler  not  to  employ  track  as  a  foot-path,  §  1808. 
care  required  toward  such  trespassers,  §  1805. 
Instruction  on  hypothesis  of  seeing  trespasser  lying  on  track 
in  time  to  avoid  injury,  §§  1806,  1807. 

instruction  in  such  case  on  hypothesis  of  deceased 
being  drunk,  §  1808. 
TRESPASSING  CATTLE, 

reasonable  time  for  removing,  after  notice,  §  1554. 

TRIAL, 

protracted  during  the  whole  night,  §  207. 

restraining  dramatic  incidents  in,  §  208. 

allowing  persons  to  sit  in  court  and  weep,  §  208. 
allowing  one  not  an  attorney  to  appear,  §  209. 
calling  an  attorney  to  preside,  §  211. 

effect  of  judge  retiring  from  the  bench  without  suspending  proceed- 
ings, §  212. 
change  of  judges  during  trial,  §§  212,  213, 2U. 

who  to  sign  bill  of  exceptions  in  such  case,  §  214. 
second  trial  may  take  place  before  the  same  judge,  §  215. 
when  exclusion  of  spectators  not  a  violation  of  the  right  of  publlo 

trial,  §  216. 
prejudicing  the  minds  of  the  jury,  §  218. 

complaining  of  consumption  of  time  by  counsel,  §  218. 

remarks  indicating  opinion  as  to  facts,  §  219. 
right  to  open  and  close,  §  225,  et  seq. 

in  ordinary  actions,  §§  225-238. 

in  special  proceedings,  §§  23G-250. 

cqrtaiu  special  rules,  §§  253-259. 
at  what  stage  of  trial  view  gninted,  §  908. 

TRIAL  BY  INSPECTION, 

as  to  the  inspection  of  persons  and  things ;  in  court,  §§  850-873. 

TRIAL  BY  JURY, 

constitutional  right  of  in  the  Federal  courts,  §  2225. 
provisions  of  State  constitutions  guaranteeing  this  right,  §  2226. 
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TRICKS  OF  ADVOCACY, 

what  oTerlooked  in  trials,  §  982. 

TBIORS, 

decision  of,  not  reviewable,  §§  40,  76,  99,  p.  98. 

challenges  to  the  favor  tried  by,  §  52. 

use  of  triors  generally^ abolished,  §  52. 

common-law  practice  of  appointing  triors  of  challenges  to  the  favor, 

§99. 
try  challenges  for  actual  bias,  when,  §  99. 
who  appointed  as,  §  99,  p.  97. 
what  oath  administered  to,  §  99,  p.  97. 
court  as  a  substitute  for  triors,  §  99,  p.  97. 

decides  on  admissibility  of  evidence  before  triors,  §  99,  p.  97. 
triors  decide  according  to  '*  discretion  and  conscience,^'  §99,  p.  98. 
their  decision  conclusive,  §  99,  p.  98,  §§  40,  76. 
U  they  disagree,  additional  triors  sworn,  §  99,  p.  98. 
court  as  a  substitute  for  triors,  §  100. 

determination  of  facts  not  reviewable  on  error,  §  100. 

when  rejection  of  testimony  reviewable,  §  100. 

form  of  challenge  in  such  case  immaterial,  §  100. 

TRUST, 

created  by  parol,  question  for  jury,  §  1352. 

an  instruction  under  this  head,  §  1863. 
reasonable  time  for  accepting  a  trust,  §  1548. 

TWELVE, 

regularly  jury  consists  of  twelve  men,  §  3. 
what  if  more  than  twelve,  §  4. 
what  if  record  contradictory  as  to  number,  §  6. 
waiver  of  right  to  jury  of  twelve,  §  6. 

u. 

UNCONDITIONAL  OPINIONS, 
disqualify  jurors,  §  78. 

UNDERSTANDING, 

witness  not  allowed  to  give  his,  §  378. 

of  parties  to   oral   conversation  or   contract,  determlnedi   by  juj, 

§§  1105-1112. 

UNEXPLAINED  COMMUNICATIONS, 

with  jurors,  ground  for  new  trial,  §  2560. 

«« UNINDIFFERENCY," 

of  officer  striking  special  jury,  §  36. 

of  summoning  officer,  a  ground  of  challenging  array,  §  81. 

UNITED  STATES, 

how  compelled  to  produce  books  and  papers,  §  738. 
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UNLAWFUL  ASSEMBLY, 
what  is,  §  2167. 

whether  an  assembly  unlawful,  when  a  question  of  law  and  when  of 
fact,  §  2167. 

UNREASONABLE  HOURS, 

business  carried  on  in,  when  a  nuisance,  §  1907. 

UNSEATED  LAND, 

whether  land  waste  or  unseated,  question  for  jury,  §  1476. 

••UNSOUNDNESS,"   . 

what  constitutes  *'  unsoundness  "  in  an  animal  within  the  meaning  of 
a  warranty,  a  question  of  fact,  §  1202. 

instructions  on  this  subject,  §§  1208,  1204. 

UNSWORN  STATEMENT  OF  ACCUSED, 

Instructions  as  to  the  credence  to  be  given  to  the  xmsworn  statement 
of  the  accused,  §  2448. 

jury  instructed  to  give  it  what  weight  they  think  it  entitled  to, 
§  2449. 

what  further  cautions  given  concerning  it,  §  2460. 
Tight  of  defendant  in  criminal  case  to  make  a  statement,  at  common 

law,  §  660. 
unsettled  state  of  the  law  on  this  question  in  England,  §  661. 

English  view  that  prisoner's  counsel  cannot  make  it  for  him, 
§662. 
how  under  American  statutes,  §  663. 
such  statement  in  the  nature  of  evidence,  §  664. 

subject  of  fair  argument,  §  664. 

is  evidence  against  the  accused,  §  664. 

how  jury  instructed  as  to,  §  664. 

may  be  rebutted,  §  666. 
jury  not  entitled  to  consider  omission  to  make  it,  §  666. 
In  making  it  prisoner  entitled  to  assistance  of  his  counsel,  §  667. 

when  not  examined  as  a  witness,  §  667. 

though  questions  allowed  in  court's  discretion,  §  667. 

suggestions  in  writing  by  counsel  through  court,  §  667. 

provided  not  leading  in  form,  §  667. 

observations  upon  this  question,  §  668. 

cross-examination  on  the  statement,  §  669. 
statements  made  without  oath,  §  6H9. 
accused  making  statement  not  subject  to  impeachment,  §  €70. 

UPLIFTED  HAND, 

when  witness  sworn  by,  §  366. 

USAGE  AND  CUSTOM, 

judge   must  decide   preliminary  question  on  tender  of  evidence   of 

usage,  §  336. 
validity  of  usage  or  custom  decided  by  court,  §  1068. 
existence  of,  a  question  for  jury,  §  1068. 
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whether  parties  contracted  with  reference  to  usage,  a  question  for 

jury,  §  1058. 

existence  of  general  usage  noticed  by  the  court,  §  1008. 

extent  of  local  custom  decided  by  jury,  §  1058. 

inferences  from  course  of  dealing,  decided  by  jury,  §  1058. 

meaning  of  words  varied  by  eyidence  of  usage,  pronounced  by  Jury, 

§  1088. 

as  a  << thousand'*  rabbits,  §  1088. 
USEB, 

whether  highway  created  by  parol  dedication  and  user,  question  for 

jury,  §  1357. 

precedent  of  an  Instruction  on  this  subject,  §  1868. 

right  to  perpetuate  a  nuisance,  when  acquired  by,  §  1910. 

USURY, 

whether  a  contract  usurious,  when  a  question  of  law  and  when  of 
fact,  §§  1U3,  1144. 

generally  a  question  of  fact,  §  1143. 

to  be  proved  by  circumstantial  evidence,  §  1143. 

UTTERING  FORGED  PAPER, 

evidence  of  other  similar  acts  admissible,  §  333. 

V. 

VALIDITY, 

of  written  instrument,  when  for  court  and  when  for  jury,  §  1096. 

VALUE, 

limiting  the  number  of  witnesses  on  question  of,  §  353. 
mode  of  Interrogating  witnesses  as  to*,  §  380. 

laying  the  foundation,  §  880. 

what  questions  admissible  to  show  value,  §  380. 

opinions  of  witnesses  as  to  amount  of  damage,  §  380,  p.  849. 

when  actual  cost  may  be  stated,  §  380,  p.  342. 

when  market  value  may  be  stated,  §  380,  p.  342. 

when  newspaper  quotations  may  be  stated,  §  380,  p.  342. 
experts  how  examined  as  to  value  of  services,  §  (500. 
value  of  work  done  or  materials  furnished,  question  for  jury,  5  1122. 
inaction  on  quantum  meruit y  evidence  of  ordinary  price  admissible,!  1122. 
effect  of  stipulations  as  to,  in  contracts  of  carriers,  $  1859. 
.VARIANCE, 

between  pleadings  and  proof,  decided  by  judge,  §  1028. 
between  instrument  sued  on  and  instrument  offered  in  evidence,  §  1091. 
In  descrlptiou  in  notice  of  dishonor  of  commercial  paper,  §  1232. 
how  much  of  the  words  laid  in  the  declaration  In  slander  or  libel  must 

be  proved  —  instruction,  §  2049. 
what  material  and  what  Immaterial,  §§  2251-2260. 
an  instruction  as  to  partial  variances  between  the  testimony  of  wit- 
nesses, §  2419. 
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VENDOR'S  LIEN, 

waiver  of,  when  a  question  of  law  and  when  of  fact,  §  1448. 

VENIBE  DE  NOVO, 

when  awarded  in  case  of  defective  special  verdict,  §  2657. 
See  Nbw  Trial. 

VENIBE  FACIAS, 
writ  of,  §  19. 

special  venire  in  default  of  regular  jurors,  §  20. 
in  capital  cases,  §  21. 

VERBAL  INACCURACIES, 

in  verdicts,  disregarded,  §  2644. 

VERBAL  SPEECH, 

whether  interpretation  of  for  court  or  for  jury,  §§  1105-1109. 

meaning  of  the  speakers  a  question  for  the  jury,  §  1105. 
meaning  ascertained,  court  to  declare  legal  effect,  §  1 106. 
rule  where  doubt  exists  as   to   meaning  of  language  used, 

§  1107. 
in  case  of  parol  contract,  jury  to  say  what  the  understanding 

was^  §  1108. 
question  cannot  be  separated,  referring  one  part  to  judge  and 

another  to  jury,  §  1108. 
understandiug  must  be  that  of  both  parties,  §  1108. 
illustrations  of  the  foregoing,  §  1109. 
VERDICT, 

of  jury  of  vicinage  on  questions  of  drainage   and  conformation  of 

land,  entitled  to  great  weight,  §  1474. 
verdict  how  framed  in  action  for  deceit  in  exchange  of   property, 

§  1972. 
right  of  jury  to  return  a  general  verdict  in  civil  cases,  §  2137. 
power  of  judge  to  direct  a  verdict,  §  2242,  et  seq. 

no   power  to  direct  a   verdict   of  guilty  in  criminal  cases, 
§  2149. 
verdict  how  construed  on  appeal  or  error,  §  2273. 

when  appellate  court  will  revise  actio  i  of  jury,  and  when  not, 
§  2273. 
Jury  taking  out  verdict  in  former  trial,  §  2576. 
when  renders  error  in  instructions  immaterial,  §  2328. 
Improper  methods  of  arriving  at,  §§  2601-2606. 
delivery  and  reception  of,  §§  2632-2636. 

all  the  jurors  mus^  be  present,  §  2632. 
delivered  in  open  court,  §  2632. 
whether  on  Sunday,  §  2632. 
right  to  have  the  jury  polled,  §  2632. 

requiring  the  jury  to  put  the  verdict  in  proper  form,  §  2633. 
sending  them  back  for  this  purpose,  §  2633. 
permitting  the  foremau  to  sign  after  the  verdict  delivered  In 
(.■(»urt.  §  2634 


1 


2362  ixDEX. 

VERDICT  —  Continued. 

recording  the  verdict,  §  2635. 
verdict  known  only  by  the  record,  §  2686. 
mandamus  to  compel  inferior  court  to  receive  and  file  verdlcti 
§  2636. 
of  general  verdicts,  §§  2689-2645. 

must  find  all  the  issues,  §  2689. 
single  verdict  erroneous  where  tliere  are  several  counts,  §  2640. 
so  where  there  are  distinct  offenses  which  are  in  separate 

counts,  of  indictment,  §  2040. 
otherwise  where  verdict  is  for  nominal  damages,  §  2640. 
on  a  petition  or  indictment  stating  the  same  cause  of  action, 

in  different  counts,  §  2641. 
different  counts  of  information  for  a  single  forfeiture,  f  2643. 
power  to  amend  the  verdict,  §  2G42. 
instances  showing  how  this  power  exercised,  §  2643. 
verbal  inaccuracies  disregarded,  §  2644. 
instance  of  a  formal  verdict,  §  2645. 
of  special  verdicts,  §§  2649-2663. 

origin  of  special  verdicts,  §  2649. 

must  find  the  issues  in  favor  of  one  party  or  the  other,  subject 

to  the  opinion  of  the  court,  §  2650. 
must  find  all  the  facts  essential  to  a  recovery,  §  2651. 
corresponding  rule  where  special  interrogatories  submlttedt 

§  2651. 
must  find  facts,  not  evidence,  §  2652. 

rule  applies  to  special  findings,  §  2652. 
court  will  consider  only  the  facts  found,  §  2652. 
must  find  fact8«  not  conclusions  of  law,  §  2653. 

but  court  wiU   reject   conclusions  as    surplusage, 
§265& 
interpretation  of  special  verdicts,  §  2654. 
taken  as  an  entirety,  §  2654. 
favorably  construed,  §  2654. 
duty  of  counsel  in  drawing  up,  §  2655. 
power  of  court  to  supply  undisputed  or  established  facts* 

<  2656. 
venire  de  novoy  when  awarded,  §  2657. 

where  special  interrogatories  have  been  submitted, 
§  2657. 
of  special  findings  of  fact  by  the  judge,  §  2658. 
practice  in  New  York,  §  2G59. 

request  for  a  special  finding  under  Indiana  statute,  §  2660. 
of  special  findings  of  fact  by  tne  jury,  §§  2667-2702;  (and  see  Sprgial 

Findings.) 
of  a  case  stated,  §  2661. 

general  verdict  subject  to  opinion  of  court  on  point  of  law,  §  2662. 
what  is  a  good  statutory  inquest,  §  2663. 
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VERDICT  AT  LAW, 

when  necessary  to  establish  a  nuisance,  §  1901.  | 

VESTED  RIGHT, 

none,  to  have  a  particular  juror  on  the  panel,  §  120.  i 

juror  no  vested  right  to  serve,  §  121.  i 

VIBRATION, 

injuries  produced  by,  when  treated  as  nuisances,  §  1922.  ' 

of  steam  hammers  in  a  rolling  mill,  §  1923. 

VIEW, 

view  of  places  and  things  oat  of  court,  §§  875-916;  §  851,  sabseo.  5. 

in  highway  cases,  §  851,  subsec.  4. 

in  real  and  mixed  actions  under  common-law  practice,  §  876. 

imder  the  statute  of  Anne,  §  876. 

nnder  the  statute  of  George  II,  §  877. 

under  the  statute  of  George  IV,  §  878. 

in  what  cases  granted  under  these  statutes,  §  879. 
old  practice  in  conducting  a  view,  §  880. 
subject  regulated  by  statute  In  America,  §  881. 
provisions  of  American  statutes,  §  882,  subsec.  1-18. 

California,  civil  procedure,  §  882,  subsec.  1. 

California,  criminal  procedure,  §  882,  subsec.  2. 

Indiana,  §  882,  subsec.  8. 

Iowa,  civil  procedure,  §  882,  subsec.  4,  p.  669. 

Kansas,  civil  procedure,  §  882,  subsec.  5,  p.  669. 

Kansas,  criminal  procedure,  §  882,  subsec.  6,  p.  669. 

Maine,  §  882,  subsec  7,  p.  (!C9. 

Massachusetts,  §  882,  subsec.  8,  p.  669. 

Michigan,  §  882,  subsec.  9,  p.  670. 

Minnesota,  civil  procedure,  §  882,  subsec.  10,  p.  670. 

Nebraska,  civil  procedure,  §  882,  subsec.  11,  p.  670. 

Nebraska,  criminal  procedure,  §  882,  subsec.  12,  p.  670. 

New  Hampshire,  §  882,  subsec.  13,  p.  671. 

New  Jersey,  §  882,  subsec.  14,  p.  671. 

Rhode  Island,  §  882,  subsec.  15,  p.  671. 

South  Carolina,  §  882,  subsec.  16,  p.  672. 

Virginia  and  West  Virginia,  §  882,  subsec.  17,  p.  673. 

Wisconsin,  §  882,  subsec.  18,  p.  672. 
when  such  a  view  discretionary,  §  883. 

when  not  error  to  refuse  it,  §  883. 

not  granted  in  actions  for  work  and  labor,  {  883. 
view  in  equity  cases,  §  884. 

judge  should  accompany  jury,  §  884. 
•view  in  criminal  cases,  §  885. 

power  to  grant  at  common  law  denied,  §  885. 
conceded,  §  885. 

view  that  the  prisoner  must  accompany  the    jury 
§  886. 

a  contrary  view,  §  887. 
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irregnlar  to  send  witnesses  with  Jury,  §  889. 
doctrine  that  impressions  acquired  b/  view  are  not  evidence, 
§889. 

reasons  in  support  of  this  conclusion,  §  890. 

instructions  held  erroneous  under  this  view,  §  891. 

proper  instructions  under  this  view  before  sending 
jury  out,  §  892. 
contrary  doctrine,  that  knowledge  acquired  by  view  Is  evi- 
dence, §§  893,  894. 

Tiews  of  Lyon,  J.,  §  893. 

views  of  Shaw,  C.  J.,  §  894. 

what  instructions  proper  under  this  view,  §  894. 

jurors  not  to  disregard  other  evidence,  §  896. 

instance  of  an  Instruction  authorizing  them  to  do  so, 
§896. 

not  error  to  exclude  testimony  as  to  facts  which  juzy 
have  learned  from  the  view,  §  898. 
when  jurors  decide  on  their  own  personal  knowledge,  §  897. 
difficulty  of  reviewing  finding  of  jury  on  appeal,  §  900. 

how  courts  have  dealt  with  this  difficulty,  §  901. 

view  that  bill  of  exceptions  may  contain  all  the  evi- 
dence, although  there  has  been  a  view,  §  901. 

observations  on  this  subject,  §  902. 

report  of  road  viewers  not  evidence  on  appeal.  §  90S. 
scope  of  powers  of  jury    in  condenmation  proceedings  in 
Michigan,  §  899. 

in  such  cases,  jurors  judges  of  law  and  fact,  §  899. 
effect  of  unauthorized  view  by  jury,  §§  904,  2605. 

irregularity  waived  unless  objected  to  at  the  time, 
§904. 

illustration,  §  904. 
experiments  before  the  jury  out  of  court,  §  905. 

allowed  in  discretion  of  court,  §  905. 

irregular  in  criminal  cases,  §  905. 
misconduct  in  making  a  view,  §  906. 

improper  communications  with  the  jurors,  §  906. 

giving  them  refreshments,  §  907. 

when  this  irregularity  not  prejudicial,  §  907. 

when  deemed  waived,  §  907: 

rule  does  not  extend  to  ordinary  civilities,  §  907. 
Tiew  granted  at  what  stage  of  trial,  §  908. 

discretionary  with  court,  §  908.  • 

rule  for  view  applies  to  subsequent  trial,  §  909, 
personal  notice  whether  necessary  in  condemnation  proceed- 
ings, §910. 
costs  of  the  view,  §  911. 
jury  must  be  attended  by  proper  officer,  §  912. 
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office  of  jndge  or  court  commissioner  when  attending, 
nnder  Michigan  statute,  §  91 3. 
"  shewers  "  appointed  under  the  old  practice,  §  914. 
how  applied  for,  §  914. 

when  accompanied  with  power  of  the  conntj,  §  915. 
proceedings  in  case  they  are  obstructed,  §  915. 
when  may  proceed  over  any  land,  §  915. 
competent  to  show  changes  in  premises  after  fact  in  contro- 
versy and  before  view,  §  916. 
jurors  not  to  make  unauthorized  visits  to  locus  in  quoy  }  2605. 

VIRGmiA, 

statute  of  concerning  view,  §  £€2,  p.  672. 

VITUPERATION, 

use  of,  how  far  indulged  in  argument,  §  980. 

VOIB  DIBE, 

examination  of  venire-man  upon,  §§  101-103. 

challenge  must  precede  examination,  §  101. 

Ashing  questions,  whether  allowed,  §  101. 

discretion   of   court  as  to   oath  and  mode  of  examinatios, 

1 101,  p.  100. 
motives  of  t;e/iir«-man  not  Impeached,  §  101,  p.  100. 
oath  waived  by  not  objecting,  §  101,  p.  100. 
right  of  venire-mBii  to  correct  previous  statements, }  101,  p.  100. 
venire-man  confessing  grounds  of  challenge  is  excused,  §  101» 

p.  100. 
when  court  may  conduct  examination,  §  101,  p.  101. 
discretion  of  court  as  to  pertinency  of  questions,  §  101,  p.  101. 
questions  tending  to  degrade,  not  put,  §  102. 
questions  tending  to  show  guilt  of  crime,  not  put,  §  102. 
questions  eliciting  belief  in  guilt  or  innocence  may  be  put, 

§102,  p.  102. 
questions  as  to  confession  or  expression  of  opinion,  put,  §  102, 

p.  102. 
hypothetical  questions  not  put,  §  102,  p.  102. 
questions  as  to  what  jurors  would  or  would  not  decide,  not 

allowed,  §  102,  p.  102. 
form  of  question  restricted  by  courts  §  102,  p.  102. 
statutory  questions  not  exclusive  of  others,  §  102,  p.  103. 
wide  range  of  inquiry  in  case  of  challenge  for  bias,  prejudice 

or  opinion,  §  102,  p.  103. 
Irrelevant  questions  not  allowed,  §  102,  p.  103. 
questions  touching  religious  opinions,  §  102,  p.  103;  §  103. 
inquiry  as  to  membership  in  particular  society,  §  103. 
Inquiry  as  to  prejudice  against  Roman  Catholics,  §  103. 

as  to   membership   in  Enow-Nothing   organization, 
§  103. 
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as  to  prejudice  ai^alnst  illegal  calling,  §  103,  p.  105. 
as  to  ability  to  decide  impartially  between  whites  tod 

negroes,  f  iOS,  p.  105. 
or  to  accept  oath  of  Chinaman  as  quick  as  that  of 
white  man,  f  103,  p.  105. 
examination  of  witness  on  the,  §  364. 

swearing  on  the  voir  dire  generally  dispensed  with,  §  364. 
witness  aslced  question  as  to  his  competency  after  sworn  Id 

chief,  S  ^^' 
rale  as  to  primary  and  secondary  evidence  not  applicable  In 
such  examinations,  $.364. 

VOLUNTABY  CONVEYANCES, 

honajides  in,  a  qnestlon  of  fact,  §  2008. 
Toid  as  to  antecedent  creditors  only,  §  2013. 

VOLUNTARY  PAYSTENT, 

whether  a  payment  Folontary  or  under  compulsion,  a  question  of  fact, 
S  1261. 

VOTER, 

not  a  voter,  a  ground  of  challenge,  §  53. 

VOYAGE, 

time  within  which  should  be  performed  in  marine  insurance,  $  13^. 
termination  of,  in  marine  insurance,  §  1321. 
Bee  Mabine  Insubance. 

w. 

WAGERING  CONTRACTS, 

whether  a  written  promise  was  founded  upon  an  illegal  consideration,  a 

question  of  fact,  §  1 138. 
whether  contract  was  real  or  colorable  to  cover  up  a  gambling  trans- 
action, §  1139. 

WAIVER, 

of  right  to  trial  by  jury,  §  2. 

of  rig^ht  to  a  jury  of  twelve,  §  6. 

of  exemption  from  jury  duty,  §  11. 

of  right  to  service  of  copy  of  panel,  §  17. 

of  ground  of  challenge  for  alienage,  §  54. 

of  ground  of  challenge,  by  not  making  questions  specific,  §  71. 

of  right  of  challenge,  by  objecting  in  another  form,  §  88. 

of  challenge  to  array,  by  challenging  the  polls,  §  91,  p.  87. 

of  challenge  to  array  after  its  allowance,  §  93. 

of  known  objection  to  juror,  when  capriciously  kept  back,  §  93. 

by  failure  to  challenge  in  turn,  §  94,  p.  92. 

of  oath  to  venire-man  examined  on  voir  dire^  §  101,  p.  100. 

of  Irregularity,  where  jury  sworn  before  arraignment,  §  105. 

of  causes  of  challenge  generally,  §  1 14. 
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WAIVER  —  Continued. 

of  condition  against  transfer  of  policy  of  fire  Insorance,  qnes- 

tion  for  jury,  §  1301. 
of  right  of  forfeiture  under  Insurance  policy  by  promising  to 

rebuild,  §  1308. 
of  right  to  avoid  policy  of  life  insurance  on  grounds  of  false 
statements  In  application,  §  1816. 

instruction  on  this  subject,  §  1816. 
waiver  a  mixed  question  of  law  and  fact,  §  1485. 
waiver  of  rights  in  legal  proceedings,  a  question  of  law,  §  1438. 

of  vendor^s  lien,  when  a  question  of  law  and  when  of  fact, 

§1443. 
by  administrator,  of  copy  of  claim  against  estate,  question 
of  fact,  §  1445. 
by  a  creditor,  of  right  to  rescind  a  composition  agreement,  question  cf 

fact,  §  1446. 
doctrine  that  waiver  cannot  take  place  without  knowledge,  §^1447. 
waiver  of  right  to  written  instructions,  §  2378. 

objection  must  be  made  when  improper  papers  handed  to  jury,  §  2591. 
waiver  of  right.to  move  for  a  new  trial,  §  2726. 
waiver  of  conditions  in  contracts  when  a  question  of  law  and  when  of 

fact,  §  1436. 
See  ABA17DONMEXT ;  Acquiescence. 

WAR, 

whether  a  seizure  of  a  vessel  was  an  act  of  war,  a  question  of  fact, 
§  1325. 

WAREHOUSEMAN, 

whether  received  goods  as  agent  of  carrier  or  as  agent  of  vendee,  §  1378. 
when  liability  as  common  carrier  ceases  and  that  of  warehousenuun 
commences,  §  1880. 

WARRANT, 

arrest  without,  §§  2175,  2176. 
See  Arrest. 

WARRANTIES  IN  SALES  OF  CHATTELS. 

what  questions  for  the  court  and  what  for  the  jury,  §§  1195-1210. 
what  constitutes  an  express  warranty,  §  1195. 
court  to  declare  the  legal  effect  of  written  warranties,  §  1196. 
jury  to  interpret  oral  warranties,  §  1197. 
jury  to  determine  whether  a  statement  was  a  warranty  or  an 

expression  of  opinion,  §  1198. 
and  whether  the  purchaser  relied  on  the  statement,  §  1199. 
precedent  of  an  instruction  in  such  a  case,  §  1200. 
jury  to  determine  whether  quality  equal  to  warranty,  §  1201. 
jury  to  determine  what  constitutes  *<  unsoundness  "  in  an 
animal,  §  1202. 

Instructions  as  to  what  diseases  will  constitute  such 
unsoundness,  §§  1203,  1204. 
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WEIGHT  OF  EVIDENCE, 

a  question  for  the  jory,  §  1087. 

exclusively  for  jury,  p.  1214,  note. 

rule  where  inference  of  negligence  and  of  care  are  equally  baUnoed« 

§  1675. 
judge  must  not  instruct  jury  as  to,  §§  2287,  2288,  2289. 
See  pROviNCB  of  Court  and  Jury;  Keasonablk  Doubt. 

WEST  VIRGINIA, 

statute  of,  concerning  view,  §  882,  p.  672. 

WHARF, 

whether  a  wharf  in  a  city  is  a  public  wharf,  question  of  fact,  f  ^f^l^ 

WHITE  PERSONS. 

See  Nbgroes. 

WHOLE  TRUTH, 

effect  of  oath  of  witness  to  tell,  on  cross-examination,  §  430. 

WIFE, 

arguing  question  of  competency  of  admissions  of,  §  989,  p.  777. 
commenting  in  argument  on  failure  to  call  prisoner's  wife  as  a  wit- 
ness, §  1004. 
WILL, 

right  to  open  and  close  in  proceeding  to  contest  a,  §  239. 

generally  construed  by  court,  §  1067. 

construed  by  court,  unless  latent  ambiguity,  §  1069. 

court  to  determine  whether  executed  with  proper  formality, 
§  1069. 

whether  testamentary  in  its  character,  §  1069. 
whether  attestation  formal,  §  1069. 
Jury  to  determine  whether  there  was  testamentary  capacity,  §§  1069, 1524. 

whether  intended  to  operate  as  a  deed  or  will,  §  100*J. 
whether  intended  to  operate  upon  personal  propertv, 
§  1069. 
revocation  of,  a  question  of  fact,  §  1346. 
intent  to  take  possession  under,  a  question  of  fact,  §  1847. 
nonsuits  on  issue  of  devisavU  vel  non,  §  2233. 

"WILLFULLY," 

defined,  §  2209. 

WINE, 

freezing  in  hands  of  common  carrier,  §§  1873»  1874. 

WISCONSIN, 

statute  of,  concerning  view,  §  882,  p.  672. 

WITHDRAWING  EVIDENCE, 

whether  a  party  may  rightfully  withdraw  evidence,  §  722. 

view  that  motion  to  withdraw  is  addressed  to  court's  discrti  • 

tion,  §  722. 
whether  error  of  admitting  incompetent  evidence  cured  by 
withdrawing  it,  §  723. 
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rafuetng  to    be    Bworn   on  grouud  o(  coosclenttons 

Bcruplee,  §  187. 
tampering  -with,  a  rais demeanor,  §  1S7. 
what  will  excuse  nou- attendance,  $  IH. 
aerlons  Ulness,  §  lU. 
non-tender  of  legal  fees,  §  164. 
attorne;  not  disbarred  for  default  as  wltneae,  5 IW. 
Judge  should  notcouverso  prlntti,'!;  \rttti  wltaeBses,  %  221. 
exclndlng  wltnesaea  from  the  court  room,  §  376,  et  ieq- 
the  practice  stated,  §  276. 
discretionary  IT  I  th  trial  court,  §  276. 

Tlewthatitlsamatterot  right,  S  277. 
irbat  wltDessea  exempt  from  rulfe,  §  279. 
experts,  §  278. 

attornejs  In  the  case,'S  278. 
witnesses  to  character,  §  278. 
parties  In  Interest,  §279. 
agent  of  a  party,  $  280. 
consequences  of  violating  the  rule,  §§  281,  2SS. 
no  ground  of  new  trial,   §§381,263. 
except  In  sound  discretion  of  court,  §  281. 
cUscrctlou  to  bear  testimony  of  contemning  wltoMa, 

5  281. 

illustrations,  §  282. 
e  of  refuelug  to  answer  particular  questions,  %  2S5,  el  teq. 
on  groand  of  self -crimination,  g  286. 
qnestions  tending  to  degrade  witness,  S  287. 

eipoBing  witiie^  to  penalty  or  forfeiture,  §  288. 
forming  ilnhs  In  chain  of  criminating  evidence,  (  289. 
disclosing  names  of  accomplices,  §§  290,  291. 
compelling  wItneBS  to  exhibit  his  body,  g  292, 
effect  of  statutes  preventing  answer  from  1>elng  osed 
against  witness,  §  203. 

Illustration    under    Massachnsetta      statnte, 
§  2!H. 
effect  of  promise  not  to  prosecute,  §  S9G. 
oommnnlcatlons  between  attorney  and  client,  $  296. 

history  of  this  privilege  as  stated  by  Daly,  F.  J.,  5  297. 
rnle  limited  where  question  of  crime  sot  Involved, 

S  298. 
mie  confined  to  confidential  commiiDlcations,  $  299. 
witness  not  eicluslve  judge  of  privilege,  §  300. 
these  principles  how  affected  by  statat«s  compelUag 

parties  to  testify,  §  801. 
attorney  bus  no  greater  privilege  than  client  has,  $  301. 
trade  secrets,  liow  far  privileged,  §  808. 
refusing  to  expose  defense,  §  304. 
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right  of  witness  to 
Indirect  impeachxr 
impeachment  of, 
hostile  statem< 
mode    of   exam 

§§  529-534. 
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WORDS  AND  PHRASES  — Continued. 

"malice,"  §2^10. 
"  malice  aforrthonght,"  §  2210. 
"prcmcdilaLcU  malice,"  §  2210. 
"Imagloary,"  §  2481.' 
"  captious,"  §  2481. 
"real,"  S  2481. 

"  reasonable  doubt,"  §§  2461-2495. 
WRIT  OF  ERROR, 

not  a  remi'dy  in  case  of  proceedings  for  contempt,  §  140. 
WRIT  OF  INQUIRY, 

right  of  peremptory  challenge  on  execution  of,  $  4S,  p.  8S. 
form  ol  oatb  to  jur;  In  executing,  §  109. 
WRIT  AND  PROCESS. 

See  Vk.virbFaciah. 
WRITTEN  INSTRUMENTS. 

proof  of  execution  of,  §  820. 

wben  proof  of  execution  dispensed  iritb,  §  822. 

court  to  declare  legal  effect  of  written  warranties,  §  1196. 

purpose   fur   uliiili  i\riiii'ii    iiihiniini'ui     iiiiiili',    ivlico    a   question  ol 

fact,  §  1345. 
alteration  of,  §§  1392-1401. 

when  fraud  detlareii  as  a  question  of  interpretation,  $  193T. 
See    Books  am>  PaI'ICKS;  Dklivkuv;   Lunt  iMSTUUUBNTa ;  Pbovinck 
iiy  Court  ani'  Jihv. 
WRITTEN  LAWS, 

lulerpreted  by  tiie  judgf  mid  uot  I))-  the  jury,  §§  1050-1061. 
WRONG  REASON, 

for  a  right  decisiou,  immai.eriul,  §  :i404. 
'  WORKMAN-LIKE  M.INNEH." 

whether  w<irk   was  done   hi    a  workmaD-llke    manner,   question  for 
jury,  §1701. 


YIELD  TO  EVIDENCE, 

opinions  which  will  yield  to  evidence  do  not  dlsqualifj  jnrors,  5  79. 
eontrii,    t!mt    upialons     wliich     require  evidence 

diisqualJIj,  §80. 
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